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Dear Scrators.,

As President of the of Wisconsin Chiropractors 1 would likgoy i
cleati “The main opposition to these changes is bascd upon two points,
Section 2, ¢ replaces the state licensure exam with the National Board part IV exam, and

section 27, which grants the board the disc retion to approve coitinuing education proprams.

It is important to note that these changes arc already in cffect and that both of these issucs have
been the focus of WCA lawsuits against the board in the past year. In addition, the WCA has
proposed legislation (AB336) that would take away the boards discretion in who can provide
continumg ed. This picce of legislation has been widely opposed by both WCA members and
non-members alike, '

It 15 the position of the Alliance of Wisconsin Chiropractors that adopting the National Board Part
IV is a good change for the following reasons.

I Tt reduces liability to the state of Wisconsin and the Board

2. It Places the testing procedures and grading process in the capablc hands of the
National Board of Chiropractic Examinrs whose sole parpase is to administer and
grade these examinations. In doing so it reduces the workload of the state board
It is a fiscally responsiblc decision. By removing the cost of administering the state
cxam and accepling the Natioral Board Part IV, the state will most likely make
mancy instead of losing money or breaking even.

R )

In the matter of who is capable of sponsoring coutinuing education, it is the position of the
Alliance of Wisconsin Chiropractors fhat the board is fully competent 1o make those docisions
and should remain in control of who can do so. The WCA's proposed legistation would require a
rule change in order to add or remove 3 sponsoring organization to ar from the list of acceptable
sponsors. This scil-scrving action is a very ineffective and Cxpensive way fo manage continuing
education. The WCA's push to change the continuing education statutes is largely if not entircly
financiaf.

Adopting thesc changes will protect the public and the chiropractic profcssion by allowing the
board to act quickly if needed where continuing ¢ducation is concerncd and save tax dollars by
removing the hability and the cost of administering a state exam when therc is an acceptable
substitute alrcady in place that is already accepted by most states.

As Prosident of the AWC 1 apologize for my absence and T want it to be perfectly clear that we. at
the Alliance of Wisconsin Chiropractors support the licensing board and their actions and that we
support the adoption of these changges.

! ZioS D

Danicl D. Lyons DC, LCP ¢
Prestdent, Alliance of Wisconsin Chiropraciors

602 Pleasant Oak Drive Suite D Oregon, WI 53575
] $884  Fax 608-835-2832

drlyons@chorus.net
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Halbur, Jennifer

From: Hoxtell, Wade

Sent:  Wednesday, February 25, 2004 12:54 PM
PM

To: Halbur, Jennifer
Subject: FW: Chiropractic rule changes

From: Dr. Jeffrey M. Wilder [mailto:jmchiro@itis.com]
Sent: Wednesday, February 25, 2004 12:50 PM

To: sen.roessler@legis.state.wi,us

Subject: Chiropractic rule changes

Dear Senator Roessler,

Thank you very much for the public hearing this morning. The WCA is very appreciative of your leadership in
allowing us the time to lexplain in detail our objections to the Examining Board's proposed rule changes.

Shouid you have any questions of the real-world implications of the proposed rule changes, | would be delighted
to answer them.

Fm sure you realize the irony of the situation: the doctors want a higher standard in place for clinical proficiency;
the Board favors a lesser standard.  The doctors want their education from organizations with known
institutional credibilty; the Board wants to be able to determine which organizations are credible.

Thank you for your careful consideration of the position of the state's practicing chiropractors.

Dr. deffrey M, Wilder, DC, FACO

Board Certified Chiropractic Orthopedist
- President, Madison Chiropractic

608 244-5515 MWF

608 829-3737 TRS

imchiro @itis.com

02/25/2004




Wisconsin Chiropractic Association
- 521 E. Washington Avenue

Madison, WI 53703

Tel. (608) 256-7023 ' Fax (608) 256-7123

& Testirnony of Jeff Wilder, DC
In Oppesition to Clearinghouse Rule 03082

Good moming, My 'ﬁar'ne is Dr. Jeff Wilder. I am the Chair of the Wisconsin Chiropractic Association’s
Government Affairs Committee. I appreciate the opportunity to testify on Clearinghouse Rule 03082 which

would make many significant changes to the practice of chiropractic in Wisconsin. |

The WCA wrges this committee to reject these rule changes because the process.used by the board in

creating the rules was seriously flawed, When the examining board began this rule making process, their

stated purpose was to clean up obsolete language and to make otheér minor changed. However, Dr. Steven

- Conway, the board member who prepared the rule changes, inserted rule changes that would greatly benefit
-his own organization, Allied Health of Wisconsin. : S

- The rule changes were kepr.quit untit the piiblic hearing was announced. At that time, the notice stated that
- thie purpose of the public hearing was “to consider minor changes to conform the rules to current practices
and to correct oversights and problematic langua ge in the current-rules.” In fact, this summary completely
misled the profession and was allow changes that are highly controversial and will have a major impact on
. the chiropractic profession. When the WCA learned of this deceit, we asked that.the board re-schedule the
public hearing until:such time as the public.could be properly notified about the scope of the hearing. The
request was denied. S : ' o = . '

- One-of the purposes of a trade association is to notify qur members about proposed changes in the law. We _
- did so afier Jearning the true intent of Clearinghousé Rule. 03082, Dozens upon dozens of chiropractors -
~ wrote to the examining board asking that the controversial eletments of the rule be eliminated. The board -
dismissed all of the responses by stating these doctors would never have written if they had not been
. informed of the rule changes by the WCA. In effect the bodrd was stating that the profession has no'right to
. comment.on riles that they intended to be kept secret.” : Lo .

* “The initial conflict of interest on the part of Dr, Conway combined with the process used to deny the
profession and public the right to fairly comment on these proposed rule changes are offensive to all who

- believe in open and honest state government.

Letme _prm'fidej you with the details of the two most egregious examples. One of the $o called “minor” rules -

- changes proposes eliminating Wisconsin’s practical exam. The practical exam is part of the process the
- state has used for decades to test the competency of an individual before they get 2. license to practice’
chiropractic in the state. The examining board decided unilaterally that they would substitute the national

exany, known as Part TV, for the Wisconsin practical exam.

The examining board made this decision without 2 public hearing even though the practical exam is
_requited by both statute and rule. The WCA immediately filed a lawsuit against the examining board:

' because our attomneys assured us that the board was required to hold a.public hearing before a change of
this magnitude. In the first rulings in'this case the court has ruled against the examining board on every
procedural motion they have attempted to have the lawsuit dismissed. The decision of the court is part of
the materials we have supplied to the committee. o ' :

Instead of allowing the lawshit'to determine the legality of their actions, the examining board passed . _
+ emergency rules allowing them to discontinue Wisconsin's practical exam. The basis for determining there
. was-an “emergency”. was the fact that the WCA had filed a lawsuit against them. If we pause for a moment, .
you can appreciate the irony of their actions. First, the examining board takes an action that violates the
taw. Then, when they are caught, they declare that the act of catching them constitutes an emergency. And
now, they want to end the ability of the court to-find they violated the law by having you pass the rule

Ser\)ing Wisconsin's health care needs since 1911




change that eliminates the required for a state runy practical exam. And they call this a “minor change to
- existing rules”, ' :

The WCA opposes the elimination of the practical exam because we do not believe that the national exam
adequately tests graduates for competency. According to Department of Regulation & Licensing records,
approximately 40% of those taking Wisconsin’s practical exam over the past 3 % years have failed. A
spokesperson for the Federation of Chiropractic Licensing Boards (FCLB) stated that only 13% of those
taking the national Part IV failed its most recent exam. This disparity scems to verify the long held view -
_that the national boards are not designed to adequately determine a graduate’s minimum competency to
T practice. : ) L : S :

This inadequacy may be directly related to a consumer safety feature built into the Wisconsin exam.
Wisconsin has required that a candidate for licensure pass all parts of its exam. An-examinee must re-take
any portion of the exam they fail and, the entire exar 11 they fail o or more parts. This is not teuc of the”
- smational Part 1V exam. The national pass/fail test score is based on the examinee’s cumulative score. If an
" individual fails one or miore sections of the test. they nav sfill pass the overall exain if their fest scores in
- other sections of the exam are suificient to overcome the deficiency in o ler areas, '

" The hoard also proposes an extremely significant change to the continuing education rules by giving itself
the authority to approve continuing education programs offered by any chiropractic organization. Before I
begin my comments in this area, I think it is important to femind you that this section of the rules was

 inserted by Steve Conway who at the time served as-legal counsel and lobbyist for Allied Health of

Wisconsin who would greatly benefit from this rule change. The WCA believes that it was improper for

him to suggest a rule change that would benefit his organization and while he has recently recused himself

from voting on the matter, we believe that is ¢losing the barn door a little late. :

o~ g—‘ w}}@t_smd? the WCA believes that this rute change will be extremely detrimental to the chiropractic

n \a profession forreasons far greater-than the benefit it will give to a for-profit company. The rules currently
allow chiropractors to obtain their chiropractic continuing education from any of our 16 colleges, the
American Chiropractic Association, the International Chiropractic Association, the medical colleges, the
- osteopathic colleges or the WCA. The examining board proposes to give themselves the authority to add
- any other chiropractic organization to this lisf without defining what constitutes a chiropractic organization
.01 any operational:or quality standards for these organizations before they offer continuing education, :

-Members of the committee, this is wrong and will lead to significant quality problems from the day this
rule is approved. Why is this s6? Because anyone will be able to call themselves a chiropractic . :
organization. Vendors who want to use chiropractic education to sell their products will certainly qualify.
Those individuals who want to teach concepts that have never been taught at a chiropractic college will also
be able to pass off their personal philosophies as chiropractic education. Whether you are a brand new
 student or a for profit company, they will all have to be allowed to offer continuing education because the
“examining board did not definé any quality standards for the organizations they may approve.

Past examining boards have recognized that the organizations allowed to sponsor continuing education
have significant responsibilities for instructing chiropractors on their clinical and administrative _
responsibilities, insuring that the chiropractic profession is professionally integrated into the health care
delivery system, and that the profession interfaces properly with the host of administrative agencies that
control elements of a chiropractor’s practice. The education of chiropractors is an integral part of these
responsibilities and, until a few years ago, the examining board has denied continuing education credit for

groups attempting to take over this role.

What changed? Allied Health of Wisconsin exploited a loophale in the rule that aliowed a college or a
‘national trade association to delegate their sponsorship responsibilities to another organization. The -
loophole was caused because when the rules were drafted a number of years ago, neither the examining
board nor the WCA: contemplated that one of the naimed sponsoring groups wouid care so little about their
integrity that they would sell or trade their “sponsorship rights or responsibilities” for as little as a $100.

£, .
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This is something that would never be done by the UW Medical School or any other prestigious university
or medical program. o

As you know 'thc:e'is p‘éndi:ig legislation that would fix this problem by defining the responsibilities of
those that sponsor chiropractic continuing education. Instéad of waiting for the legislature to reach a
conclusion, Dr. Conway inserted this provision into the “minor rule changes” to.give Allied Health an

advantage if these rules were passed.

“For profit” organizations should not be allowed to run continuing education programs. While some groups -

may be professionally run; their participation taints the credibility of the programs. When “for profit”

organizations are sold or traded sponsorship rights, you tend to se¢ them offering education to enhance their

* “corporate” credibility or to support only the products they produce. In summary, these groups cannot
escape their inherent conflicts of interest. e ' ;

The chirépractige;&:aﬁﬁn_ing board has proposed many changes to the rules that truly are minor. We
respectfully ask the committee to send this rule back to the chiropractic examining board and focus only on
those changes. Thank you for the opportunity to testify. I would be pleased to answer any of your




STATE OF WISCONSIN CIRCUIT COURT COUNTY OF DANE
' BRANCH 2 . o T
il S
WISCONSIN CHIROPRACTIC ?:3 %""’“" e |
ASSOCIATION, ;% L AN T4 700 ( E
Plaintiff, ; s t
‘ i Sl CETTUOURTY W %
Vs. T e o
Case No, 03CV149]
WISCONSIN CHIROPRACTIC
EXAMINING BOARD,
Defendant.
DECISION AND ORDER

Plaintiff Wisconsin Chiropractic Association seeks a declaratory judgment that
the Wisconsin Chiropractic Examining Board has exceeded its statutory authority by
issuing chiropractic licenses to applicants who have not passed or taken Wisconsin’s

) Pf#ﬁ?i?ﬁl._-ﬁxﬁf_ﬂﬁHiiﬁﬁﬁ prior to licensure, ~Defendant Board moves to dismiss the
coﬁplaint. The Association moves for leave to file its Second Amended Complaint. For

the reasons set forth in this decision, the court grants the Association’s motion and demies

the Board’s motion to dismiss.
PROCEDURAL HISTORY
By complaint filed May 16, 2003 the Association alleged that on December 19,
2002 the Board voted to accept the certificate of the National Board of Chiropractic
Examiners in lieun of the Wisconsin Board’s own practical examination.! The complaint

alleges at § 7 that 40% of chiropractic license applicants fail the Wisconsin practical

" Wis. Sta. § 446,02 authorizes the Chiropractic Examining Board to promulgate rules establishing
educational and examination requirements for Heensure as 2 Wisconsin chiropractor. Wis. Admin. Code
Ch. CHIR 2 establishes the examination requirements applicable to this action.




examination but only 13% of applicants fail the National Board practical examination.
The Association requested a declaration that the Board’s adoption of the nafional
certification violates Wisconsin law. The Board moved to distuiss the complaint on
grounds of sovereign irmmunity, lack of a justiciable controversy, the Association’s lack
of standing, and failure to state a claim upon which relief could be granted.

On June 28, 2003 the Board adopted an emergency rule deleting the requirement
that license applicants pass the Wiscgnsin practical chiropractic examination apd on
August '8, 2003 thé_AsseQiaﬁon amended its complaint to add the allegation that the
Boar-.d.’s prosiinigatioﬁ of &c--gmérgcaey.fulé exceeded its authority. The Board moved to
dismiss i’hé amcnded complaint. With its brief in opposition to the Board’s motion to
dismiss, the Association on November 6, 2003 moved for leave to file its second
amended complaint asserting Wis. Stat. § 227.40 as the statutory basis for ifs claim.
Brieﬁzig co.ﬁcllu&ed December 10, 2003 and both motions are now ready for decision.

_ DISCUSSION

I Snvcreign immﬁnity.and the second amended complaint.

'Jn_rés_;zséﬁsé'to -the._l-arig.iﬁél_aﬁd ﬁrét -'aﬁ:zended complaints, the Board argued that
the st_a;l.?a.f.s smre:cﬁ.gn mamunzty dep:iv.es the ceu:(t of personal jurisdiction over it, citing a
host of cases summarized in Turkow v. DNR, 216 Wis. 2d 273, 281-282 (Ct. App. 1998).
Sovereign immunity derives from the Wisconsin Constitution and means that the state
may not be sued without its consent, and a plaintiff cannot proceed against the state
unless it can point to a legislative enactment authorizing suit. The Board does not

dispute, and appropriately so, that Wis. Stat. § 227.40 constitutes the legislature’s consent

? A copy of the Wis. Admin. Register No, 571, July 2003, p.4, containing the text of the Board's finding of
emergency is attached to this decision. '




to suit for purposes of challenging the validity of an administrative rule {Board’s reply
brief at fn. 4). Thus, if leave to amend is granted, the Board’s second amended complaint
remedies the personal jurisdictional defect by its explicit reliance on § 227.40 as the basis
for this action.

Wis. Stat. § 802.09(1) provides that following an initial amendment of pleadings a
party “may amend the pleading only by leave of court or by written consent of the
adverse party, and leave shall be freely given at any stage of the action when Jjustice so
requires.” The Association asserts that its intent throughout this action has been to
challenge the validity of the Board’s emergency rule (or its faﬂure to promulgate a raie)
and that the Association’s failure to cite § 227.40 was simply typographical error. In
essence, the Association argues that its pleading defect is technical, not fundamental, and
that this court therefore is competent to grant leave to correct the error by amending the
complairit,

In Novak v. Phillips, 2001 WI App 156, 246 Wis. 2d 673, the court determined
that tﬁe. trial court has subject matter jurisdiction to determine whether leave to amend a
jurisdictionally defective pleading should be granted. A trial court’s decision whether to
grant leave to amend pleadings is discretionary. Grothe v. Valley Coatings, Inc., 2000
WI App 240, 239 Wis. 2d 406, 415'. In this case, the second amended complaint is
identical to the first amended complaint but for the ad damrum clause at page 5,
‘substimﬁng Wis. Stat. § 227.40(1) for § 804.04(1). There is no prejudice to the Board
caused by this amendment, for the Board has been on notice as to the substance of the
claim against it since the filing of the original complaint on May 16, 2003. Indeed, the

only allegations changed between the original and second amended complaints concern
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the Board’s own adoption of the emergency rule in June 2003 which codified the
December 2002 Board action.

Accordingly, the court grants the Association leave to file its second amended
complaint. Because the legislature has waived the Board’s sovereign immunity for
purposes of declaratory judgment actions to test the validity of administrative rules in §
227.40(1), the court has personal jurisdiction over defendant Board.

II. The Association’s Standing.

Defendant Board asserts that the Association lacks a legally protected interest in
the Board’s decision to accept national certification as a demonstration of chiropractic
qualification and that the complaint fails to present a justiciable controversy (amended
motion to dismiss, 9] 2-3). Because standing is a subset of justiciability, these claims
will be considered together.

To maintain an action for declaratory judgment, the plaintiff must show a
jusuciabla contravcrsy ¥ usﬁcxahlhty requires (1) a controversy in W}uch a claim of right
15 assertcd agamst one w}m has an interest in contesting it; (2) the controversy must be
between persons whose intercests are adverse; (3) the party seeking declaratory relief must
have a legal interest in the controversy—that is to say, a legally protectible mterest; and
(4) the issue involved in the controversy must be ripe for judicial determination. Putnam
v. Time Warner Cable, 2002 WI 108, § 41, 255 Wis. 2d 447, 472. The third element of
justiciability—expressed as standing—is at issue in this case. Standing to maintain a
declaratory judgment action requires that a party have a personal stake in the outcome
and be directly affected by the issues in controversy. Lake Country Rac. & Ath. Club v.

Vil. Of Hartland, 2002 W1 App 301, § 15, 259 Wis. 2d 107, 115.



Defendant Board challenges thé Association’s standing to maintain this action
because the legislature has vested the Board, and the Board alone, with plenary authority
to determine who may practice chiropractic in Wisconsin. According to the Board, the
Association lacks standing because it has “exactly zero” authority over Wisconsin’s
chiropractic practical examination (Board’s initial brief at 10). This argument veers off
course. If standing were to be determined solely by the authority to regulate, only the
Board could challenge its own rules.

Instead, the court analyzes the Association’s standing using the two-part test
articulated in. Wisconsin's Environmental Decade, Inc. v. PSC (WED 1), 69 Wis. 2d 1, 10,
230 N.W. 2d 243 (1975): |

The first step under the Wisconsin rule is to ascertain whether the decision

of the agency directly canses injury to the interest of the petitioner. The

second step is to determine whether the interest asserted 1s recognized by
law.

In Wis. Hosp. Ass'n v. Nat. Resources Bd., 156 Wis. 2d 688, 702, 457 N.W. 2d 879 (Ct.
App. 1990}, the court applied the WED I test to a declaratory challenge to an

administrative rule pursuant to § 227.40, noting that “[sltanding for purposes of

challenging an administrative decision is similar to the statutory requirements to
challenge an administrative rule.”

When standing is challenged on the basis of the pleadings, as in this case, the
court accepts as true all material allegations of the complaint and construes the complaint
in favor of the plaintiff, granting standing even if “the claims are no more than a ‘trifle,””
Town of Eagle v. Christensen, 191 Wis. 2d 301, 316, 529 N.W. 2d 245 (Ct. App. 1995).

The plaintiff alleges that it is an association of licensed Wisconsin chiropractors whose

purpose is to “develop and enhance the professional services of chiropractors to the




public” (second amended complaint, § 1). The Association further alleges that
chiropractors who have not passed the Wisconsin practical examination will be eligible

for membership in the Association (/4. at ¥ 14).

The reasoning of WED I and Wis. Hosp. Ass’n controls the question of standing m

this case. Both cases hold that associations possess standing to challenge administrative

decisions on behalf of their members. In WED I, the plainfiff environmental organization
represented members who were customers in the area affecfed by the Public Service
Comrnission’s order establishing a natural gas priority system. In Wis. Hosp. Ass'n,
plaintiff business and hospital associations sought declaratory relief concerning
hazardous air contaminant standards promulgated by DNR rule. In neither case did the
plaintiffs have independent statutory authority to regulate, as the Board urges the court to
require as a precondition of standing in this case. At the pleadings stage of the
proceedings, the court must resolve doubts in favor of plaintiff’s standing and, as the
court m Wis. Hosp. Ass'n stated, 156 Wis. 2d at 702, “[i]t is impossible to reconcile
WED with a holding that the associations lack standing to bring the instant action.” For

purposes of this motion, then, the allegations of the complaint stating the Association’s

purpose and its members’ interest in maintaizﬁng standards for chiropractic licensure are
sufficient to defeat tize Board’s motion to dismiss for lack of standing,.
111. Failure to state a claim .
Even if plaintiff sﬁves, as it has, disnvissal on jurisdictional or standing
grounds, the Board contends that the complaint must nonetheless be dismissed for failure
to state a claim upon which relief can'be granted. The Board initially argued that the

general authority granted boards in Wis. Stat. § 440.07(2) to utilize “test service




providers” bars plaintiff’s claim. Now that this action is a declaratory challenge to an
administrative rule, the Board questions which of its actions is being challenged (reply
brief at 4). Ifit is the December 2002 vote to accept the national examination, the Board
asserts that the vote is not a rule and is therefore beyond the scope of § 227.40. If, on the
other hand, the Association challenges the June 2003 emergency rule, the Board reasons
that the complaint fails to state a claim because the Board had statutory authority to adept
the emergency rule ratifying its earlier vote, °

The problem with the Board’s position is that it deprives anyone and everyone,
including the Association, of any review of the Board’s actions changing the examination
standard for chiropractic licensure. The Board’s December 2002 “vote,” however, could
be considered a rule: “Section 227.40 logically encompasses policies or other staternents,
standards, or orders that meet the definition of ‘rule’ under Wis. Stat. § 227.01(13) but
have not been promulgated as required by Wis. Stat. § 227.10.” Heritage Credit Union v.
Office of Credit Unions, 2001 WI App 213, Y 24, 247 Wis, 2d 589, 607.

Alternatively, plaintiff alleges that the June 2003 emergency rule conflicts with
the Board's enabling statute; § 227.40(4)(a) provides that a rule must be held invalid if “it
violates constitutional provisions or exceeds the statutory authority of the agency or was
promulgated without corpliance with statutory rule-making procedures.” See: Seider v.
O’Connell, 2000 WI 76, 236 Wis. 2d 211. At this early stage of the proceedings, when
pleadings are 1o be taken at face value, the court cannot disraiss this action for failure to
state a claim upon which declaratory relief may be granted. To do so would insulate

from all review the Board’s emergency rule and the action that preceded it. As the

3 The Board also advances the legally dubious proposition that the filing of this lawsuit justifies the finding
of emergeney.



Wisconsin Supreme Court stated in Liberty Homes, Inc. v. DILHR, 136 Wis. 2d 368, 383-
384, 401 N.W. 2d 805 (1987):
Although agency rules have the full force and effect of legislative
enactments, these rules do not receive the active scrutiny by the legislature
that bills receive . . . The process of agency rulemaking though admittedly
a very public process, e.g, sec. 227.02 (public hearing and notice

requirements) is nevertheless a delegated process. For these reasons we
believe that the courts should not presume conceivable facts to sustain

agency rulemaking.
Even more so, the emergency rulemaking authority established in § 227.24 by definition
dispenses with the very procedural requirements that ensure public input and agency
accountability. The Board’s argument that there have been no reported cases on the
validity of an administrative finding of emergency does not mandate dismissal of this
challenge for failure to state a claim* Accordingly, the court denies the defendant’s
motion to dismiss for failure to state a claim upon which relief can be granted.
ORDER
For the reasons stated, the court hereby GRANTS the motion of plaintiff
Wisconsin Chirﬁpréctic Association for leave the file its second amended complaint, and
DENIES the Wisconsin Chiropractic Examining Board’s motion to dismiss the
complaint.
Dated this __L‘_L*f day of January 2004.
BY THE COLS,"I;M
luang Gruun

Mary@ Sumi, Judge

Cireuit Court Branch 2

4 The court notes that the Chiropractic Examining Board has proposed a permanent rule adopting the
national examiuation along with other changes to Wis. Admin, Code Ch. CHIR. Wis. Admin. Reg. No.
573, Sept. 30, 2003, pp. 18-23. The emergency rule has been extended through Janvary 23, 2004. Wis.
Admin. Reg. No. 576, Dec. 31, 2003, p4.
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.. Testimony of Sherrv Waiker, DCc
In Oppomtmn to Clearmghausa Rule 03082

Good Mormng My name is Dr. 5§1f:rry Waiker Iam Pres1dent of the Wisconsin Chiropractic

Association and 1 am pleased to test;fy here to day on behaif of our twelve hundred members
Ehroughout Wxsconsm

Last Wednesday, we brought close to 4,000 cioctors and patients to the Capitol for an Assembly
hearmg Instead of bringing all of those people back one week later; our board of directors
rescheduled their patient appointments so ‘they could join me here today. We are here because
over the last few years the chiropractic ¢xamining board seems to be more concerned with
'pfaymg poht:cs than i in Iegmmately protectmg the interests of consumers, -

" Let me gwe you a coupie of exampies that were nf:at covered by Dr. Wilder’s testimony. Under -
.current rules, the examining board is reqmred to conduct audits to make sure that chiropractors.
~ have the malpractlce insurance required by law, Under the proposed changes to Chir 3.07,
~board deletes. the > mandatory nature of this respornsibility and makes it an option: The legis

made this 3 mandatory responsabﬂatv because they know ihat in the smaH percemage of
where a

lature

1 that;s E}kely 10 take etﬁer typf:s of sho‘rtcu"f eir '-practlce “The pﬁbhc deserves this proteciwn
of periodic audits by the State iid; by mmxmizmg“’ih’xs'résponsszhty the examining board | 15
degradmg the’ quahty Standards of the chircpractzc profess;on e {1 %f"’% i

e

e

f"“

3

_':_The pmpa}sed ruie changes to Char 3 09 allows the examzmng board to Wax.ve:the CP ‘

y he same ; alifics
. chxmpractor isnot capab}e of perfﬂnmng CPR itis reasonabie to ask whether they are rnimmaiiy
: quahﬁed to practme at aﬂ S

: In yet another of the S0 cailed “mmor rule changes” the board changes the clmwai apphcaimns
. ,,fe; thcm,g Iase{therapy O “current ruies state that it is a prohibtted practice for a
¢ laser apphcat:{ms o1t wou pect that the: exammmg boarc”i would enforce

R )

loes nct Thc exammmg board 1 ;gnores ,thrgp;ractors that routm i ad”‘s?ertzse:”fﬁ”a?:ﬁtﬁeyw

rould: be.more
ractor may.use Jaser: than to. focus

justtﬁcatwn_ { it is tim :
appmpnat $to define the climcal conditions for which a

: Agam in proposed mie changf:s to C}nr 10, ‘thr: exammmg beard suggest changes to the rules that
atlow champractors to delegate a portion of their work to unlicensed professionals. As President
of the W{ZA Jam samewhat embarrassed to adrmt thata percentage of charopracters do not take

g

Servmg Wsaonsm s heai!h care: needs since ‘!91 7




~ their Limxcai res;aonmblhnes o the;r patients seriously. They altow thmr staff to prowde serwces
to! patsents without. :_@ammg remnred by the faw. :

to insure thelr staff “has -

r(;gract{)rs ure t

S. Insteadw ffzey focus on

Ehe response ()f the exama ing board has not been to audit' -

I'would also like to comment on the proposed elimination of Wisconsin's practxcai exam. In my ff'f‘%
role as WCA President, I frequently get to talk with new graduated chiropractors. Invariably the ﬁ;;}
discussion comes around to the passing of Wzsconsm s exam. -Our exam requires chiropractors to ﬁ"m

-pass every section of ‘ghe test. If they donot pass a section , they must re-take that sectmn If they

faﬁ H“Tbr itfore Sections, they ’ﬁave to take the ermre test over.: o _ e

W

'fhas 15 not true of the 1 al@xam Under the na{:onai scoring system, a person ¢ can fall a
secn‘““ﬁ” ot thgﬂtgﬁgwmgiwstﬂl get an overall passmg grade if they do well on the other test sections. . -
Asadoctor I am offended by this short:cut. One of the sections of the exam tests the competency a4 -
ofa doctor to. x—ray apatient pmperiy If you were a pregnant woman and knew that an improper, :
. _X-ray could cause sermps harm or death to your unbom child, would v
taking that x-ray 1f you knew he or she failed that part of their nat
m“""’mth Wxscmnsm s practzcai examﬁMM I, i our

Here is another fact about the natmnal exam that speaks to its quahty We. have 1eamed that an
individual may get a passing grade on the national. exam e even en though they answered less than
50% of the test questions correctly. Less than 50%. T understand tHATteaCRETS S8Metime have to
~ adjust a test score-because of a bad question or two but allowing individuals to receivea. -

_ 'ch:ropractm license basad on a score in Which they answered less than haif of the questions.

) correcﬁy 18 not only wrong, we: beileve it poses a threat fo the health and safety of the public.

. "e_:_b__t:ii.ev_e._t_hcy. violated . |

Wisec nsin . nd Ie gs]
5”115 attomeys miormed ug that'our chances for winning this lawsuit are very goocf and,; e
. proposing these: rule changes the examining board is attemptmg to cover up. their prevmus error.

We bf:heve that paizents deserve fo. mwgmaamwxgg&g}gg@&g&;g Wis

Ert

exa

L

The exammmg boards pr@posed mies on contmumg ﬁducat:on are yet another example of a board :

that seems. to protect vested interests instead of focusing on public health and safety, For
-example, I am holding up 3 recent publications wiitten specifically for the chiropractic

profession. They are full of ads and articles about how a doctor can build a million dollar

practice. The focus.is not on improving clinical skills or improving the quality of patient care.
~ And yet, under-the rule proposed by the exammmg board, the so called “educatzon” offered by
z;?these groups ‘will have to be appmvad for contmumg educatmn credit.

#. The WCA understands that thereisa cntwal need to contmﬁ the spirahng costs of heaith care. We
know that if the current system continues it will mean thai: more and more of ihe pc}pulatmn will
g0 umnsured and that s;mply cannot be allowed to. occur

One of the most baszc steps. we can take asa heatth care. professzon is to insure that chzrepractors _
are minimally qualified as they énter practicé and that the contmmng educatzon they réceive is
completely focused on improving their clinical skills. We want our examining board to focus on



_ enforemg the chapters upan chapters of rules and regulations that already exist because in doing
so they will zmprove the quality of care received by our paments

I respecifully ask that you send ihese rules back to the examxmng board with-the reqﬁest that they
be re-submitted as originally intended with onEy minor corrections and changes Thank you for
‘your time and I wouid be pleased to answer any of your questmns




Testimony on Clearinghouse Rule 03-092

Before The
SENATE COMMITTEE ON HEALTH, CHILDREN, FAMILIES,
AGING AND LONG-TERM CARE
‘Senator Carol Roessler, Chair

February 25, 2004
300 Southeast, State Capitol

Statement of Director of Education and Examinations Dr. Barbara Showers
representing the Department of Regulation and Licensing

Over 100 comments were received in connection with these proposed rule changes by the
Chiropractic Examining Board. Many of the commenters opposed the use of the Part IV
exam as the practical exam component of the licensure examination requirement. Most
comments were in the same format, addressing two topics in the same order — the CE
rules changes and the exam changes.

. The comments about the exam were often very brief and generic, and seemed based on
R 5_lnmmd mfonnatlon about the examination itself. Commenters who were eppesed to the
" examination were aware that the national Part 1V examination has a higher pass rate than

the state’s previous practical examination and used this fact alone to infer that the exam
set a lower standard. Conumenters opposing Ehe use of Part IV did not address the
specifics of the Part v exammation ' : :

A few commenters whe supported the Part IV examination had actually taken both
examinations and gave specifics in their comments as to why they thought the Part 1V

examination was superior to the state’s previous examination, such as,
“...the Part IV exam is taken over two days and covers a wide range of material, including patient
histories, differential diagnosis, orthopedic and neurologic testing, case management and radiology.
In comparison the Wisconsin practical exam, that I took, was much less comprehensive and
consisted of much fewer questions, cases and x-rays (John R Fisher, Jr., D.C.}.”

Another commenter said,

“As a recent graduate who took both exams, 1 can testify that the Part IV examination is a much
more comprehensive and “real life” examination than the state examination. First, the Part IV
examination is more of a test of tertiary clinical thinking than the Wisconsin exam, The Wisconsin
test merely tests your ability to memorize and regurgitate (especially the orthopedic tests). For
example, on the Part IV exarmination, vou are asked to take a patient’s history. Then, based on that
history, you need to perform the necessary testing based upon what that patient has told you, then
come up with diagnoses based upon the testing you did. Just like in real practice, if you didn’t ask
the right questions to begin with, your diagnoses will be wrong. The use of trained actors rather




than fellow test takers in the examination makes a big difference, as well. The X-rays used are
current and of better quality than the radiographs used at the state exam. Also, the Part IV exam
material changes every time it is given. The material on the Wisconsin exam does not change very
often; you can ask any other recent graduate what was on it, and chances are, your test will be very
similar. {Jessica L. Gogssl, D.C.)”

The record should show that the Part IV examination is a professionally developed and
defensible examination, based on a recent job analysis survey of over 3,000 professional
practitioners, nationwide (Job Analysis of Chiropractic, National Board of Chiropractic
Examiners, 2000). It is developed with expertise from the 14 colleges of chiropractic-
around the country to reflect current practices in the field. Procedures used to develop
and administer this examination, and to set the cut score, are in accord with professional
testing standards of the American Psychological Association, American Educational
Research Association and the National Council on Measurement in Education. Forty-
four states currently accept or require it in lieu of their own practical examination.

The Part IV examination integrates clinical practice into one comprehensive examination.
The Wisconsin examination separately assessed selected components of practice in a
three part examination. Both examinations test skills in physical diagnosis, adjusting and
x-ray. The Wisconsin examination was prepared and administered by knowledgeable
Wisconsin chiropractors, but did not have the benefit of input from schools of
chiropractic.

The cut score on the Part IV examination was set by expert committees of practitioners
and licensing board representatives using a Modified Angoff approach, which is a
standard approach to competency-based licensure test cut score setting that is highly
regarded and accepted in the professional testing field. Each item of the examination was
evaluated to assess what percent of competent entry level practitioners would getit - ‘
cotrect. The combined result for each form of the practical examinations was the cut
score. To achieve this score, a candidate must get approximately 75% of the total
possible points. The forms of the Part IV practical are equated to be of equal difficulty,
and a scaled score, rather than a percent correct, is reported. Wisconsin’s examination
was also comprised of multiple forms designed to be of comparable difficulty, but they
were not equated to assure that this occurred. The cut score was set at a fixed 75% of
each part. This was considered a reasonable score in the judgment the Board, but was not
supported by an Angoff analysis.

In response to the specific themes of the comments received, | would suggest that the
Committee consider the following points:

Comment: The change would negatively impact quality of chiropractic in
Wisconsin.

Response:



As described in detail above, the examination is a professionally developed examination,
with content supported by a recent national survey of over 3,000 professional
practitioners, and 14 chiropractic schools around the country.

Forty-four states currently accept-or require it in lieu of their own practical examination.

Part IV is a longer, more comprehensive and up-to-date examination than the Wisconsin
practical examination. It is a defensible examination which meets professional testing
standards. It includes the same areas as the Wisconsin practical, with additional content
in key areas, such as case management skills.

Comment: Part IV passes more people than the Wisconsin examination, therefore
is a lower standard. '
Response:

The’fa_ii-ra_te on a-rfrexai_rr;inaftioxj_:doés not, of _i'ts_élf, indi(;ate whether the standards are high
or low. If candidates are well-prepared by their schools, the fail rate will be low, even for
a difficult exam. '

Wisconsin has no schools of chiropractic. Preparation by out of state schools will be
directed to the Part IV national examination, not the Wisconsin examination.

The Wisconsin examination mi ght cause more people to fail if it doesn’t match the
current teachings of the profession.

The 44 chiropractic regulatory boards that use the national exam do not agree that a |
practical exam must separately test x-1ay, physical diagnosis and adjusting, as the
Wisconsin exam does. - The Part IV exam is a more comprehensive examination of
overall clinical competence which results in asingle pass/fail determination. It 1s more
reflective of the real world than isolated assessments of certain skills without a case
management context. RS a ahue b

" ‘The 44 chiroy

‘Passing performance standards on Part IV were set by chimpracﬁc_-prchssionalsIWho
reviewed the specific content of the examination before making the determination of an
appropriate level of performance to protect the public. This standard setting procedure
was in accord with professional licensing examination testing standards for all icensing
examinations, and is defensible as a standard that protects the public.

Comment: The change would admit more chiropractors to Wisconsin when there
are already enough.

Response:

The purpose of the licensing examination is to protect the public from incompetent
practitioners. It should not be a means of excluding those competent to practice in order



to reduce competition for those already here. The public deserves access to the full range
of qualified practitioners who wish to




WISCONSIN STATE SENATE

Caml Roessler

February 26, 2004 STATE SENATOR

Secretary Donsia Strong Hill
1400 East Washington Avenue, Room 173
Madison, WI 53707

Dear S_ecrctary Strbng Hiﬁ, '

On February 25, 2004, the Senate Committee on Health, Children, Families, Aging and
Long Term Care held a public hearing on Clearinghouse Rule 03-082, relating to minor
changes to conform the rules to current practices and to correct oversights and
problematic language in the current rules.

As chair of this Committee, I am writing to inform the Department of Regulation and
Licensing and the Chiropractic Examining Board that the Committee voted 9-0 to request
further modifications to CR 03-082. This request is in response to concerns expressed at
the hearing relating to part IV of the natlona} exam (Sectlons 7 through 14) and

¥ __'centmumg &ducatlon (Secnon 2’7) ' : : B :

I ask that you please respond in writin g as'to whether the Department agrees to work with
the Committee on making modifications.

Smcerely!; W

Carol Roessler, Chair
Senate Committee on Health, Children, Families, Aging and Long Term Care

Cec: Chris Klein
James Rosemeyer

CAPTIOL ADDRESS! State Capitol = PO, Box 7882, Madison, Wi 53707-7882 = PHONE. 808-266-53300 » PAX. 608.-266-0423
HOME: 1506 Jackson Street, Oshkosh, WI 54801 » TOLL~FREE. 1-888.736-8720
E-MAIL: Sen Roessler@legis.state wi.us » WEBSITE: http.//www.legis.state wius/senale/sent 8/mews/
Fecycled Papsr



Halbur, Jennifer

From: Tom Moore {temoore @chartermi.net]
Sent: Friday, February 27, 2004 5:12 PM

To: Halbur, Jennifer

Subject: Re: Letter to DRL regarding CR 03-082
Jennifer:

Thank yvou - This looks good.

————— Criginal Message —-—---

From: "Halbur, Jennifer" <Jennifer.Halbur@legis.state.wi.us>
To: <temoore@chartermi.net>

Sent: Friday, February 27, 2004 4:54 PM

Subject: Letter to DRL regarding CR 03-082

<<2~26-04 ltr to drl cxr 03 082 chiro rule.doos>>

Tom,

Here is a copy of the letter Senator Roessler sent DRL regarding CR
3-082.

I have sent a hard copy as well.

Thanks,
Jennifer

VY VY VOV Y Y Y Y
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Halbur, Jennifer

From: Rleonard@aol.com

Sent:  Friday, February 27, 2004 5:32 PM
To: Jennifer.Halbur @legis.state . wi.us
Cc: temoore @ chartermi.net

Subject: Letter to DRL regarding CR 03-082
Jennifer,

Thank you very much for forwarding this to us.

Regards,

Russ Leonard
Executive Director
Wi Chiropractic Assn

02/27/2004




Jim Doyle
Governor

Donsia Strong Hill
Secretary

W1 REG & LIC 5EC

WISCONSIN DEPARTMENT OF

REGULATION & LICENSING

1400 E Washingion Ave
PO Box 8835
Madisan Wi 53708-8835

Ermail: web@dr.state.whus
Voice: 608-266-2112

FAX: 608-267-0644
TTY: 608-267-2418

March 8, 2004 Via FAX (608) 266-0423

CAROL ROESSLER
CHAIR -SENATE COMMITTEE ON HEALTH

CHILDREN FAMILIES AGING AND LONG TERM CARE
STATE CAPITOL e
PO BOX 7882 e
MADISON W 53707-7862

RE:  CR(3-082 S
Dear Senator Roessler:
Thank you for your 02/26/2004 letter 1o Secretary Strong Hill. The Department of
Regulation and Licensing is willing to work with the Committee regarding this rule.
Members of departrnent staff are meeting this week to review the proposed rules draft,
and we will get back to you in the very near future regarding proposed alternative
language. -
S‘ i TR EEy

General Counsel
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Rased on the concerns raised during the Health Committee hearing on the proposed Chiropractic
Examining Board rule changes we would suggest the Examining Board consider the following
rule revisions.

Major Concerns

Part IV Exam

Work with the Wisconsin Chiropractic Association to determine an acceptable passing score for
each section of the national Part IV exam. This creates a “win-win” situation for Wisconsin. The
state saves the cost of administering a separate exam and the public can have confidence that a

new graduating doctor is competent in all areas before they enter practice.

Continuing Education

The Examining Board should eliminate this portion of the rule and return to approving continuing
education programs in the manner it did several years ago.

Minor Concerns

The Health committee assumes that further discussion between the Examining Board and the
WCA would result in rule changes in these areas.

The examining board should define the clinical conditions for which a chiropractor may use
lasers in their practice.

The examining board should propose rule changes that would insure that chiropractic assistants
are properly trained before taking x-rays or assisting in the application of physical therapy
modalities.




State Senaton

TO:  Carol
FROM:  Jennifer
DATE: March 12, 2004
SUBJECT: CR 03-082 relating to Chiropractors.

The Senate Health Committee sent CR 03-082 back to the Department of Regulation and
Licensing for modifications. As you probably recall, the two main issues of concern
expressed at the Committee hearing were; L
X1, Adoption of Part IV of t he national exam in lieu of a state-administered examto .
ﬁ 2. Authority provided to the Boar _%toea_'gggqyg:g_'groiid_;@w

Aul | ed to the B | _'f' cdr_xt?r‘eu’ing education not
edin e e, (o T T
The Committee did not indicate to the Department what changes the Committee would
like to see made. The rule apalysis indicates that the rule makes m lnor-changes
existing rules regulating the practice o chiropractic. The two changes listed above are
not minor. They are not necessarily bad, but they are not minor. This rule another battle
between the Chiropractic Examining Board and the Wisconsin Chiropractic Association.

i

The WCA does not feel that Part IV of the national exam tests graduates for competency.. | |
. WOA states the following, “Approximately 40% of those taking Wisconsin's practical exam ek
-of those taking the national Part IV failed = |

H

- overthe past 31/2 years have failed. Only 13%
its most recent exam.”

< The W1. Board of Chiropractic Examiners believes that Part [V of the federal exam does a | N
better job of testing clinical competency that the state practical exam., ‘TheBoard argues. - AR
that, “The Part IV is actually a tougher exam than our State Practical and a higher fail rate [

_ 3)} of the State exam is not due to toughness of the e_)'(am'_but"‘examinee}confusion generated } 6 Sl

- ¥ byimproperly worded test questions, poor x-ra y film quality and inadequate testing ﬁ

. *‘\%ﬁg f procedures.”

e,

The issue of the Board having the authority to approve continuing education programs
offered by any chiropractic organization is the same debate that arose during the E@gﬁ
{chiropractic bill) discussions. Most other professions allow their Board to determine C.E.
courses. The WCA claims that it is afraid of companies offering courses and promoting
their products. WCA would like to put more restrictions on who can offer C.E. courses in
an effort to improve the image of the chiropractic profession. o

A decision needs to be made regarding whether or not you want the C.E. language and
Part IV of the exam removed or if you want to meet and discuss possible alternatives.
Another option may be to have the Dept. remove those sections from this rule and then

Voice: 608-266-5300
Fax: 608-266-0463




continue discussions about the Part IV exam and C.E. courses. it is impoitant to keep in
mind though that the Part IV exam is in place. WCA has legally challenged the Board's
authority to do this.

Let me know if you have an idea as to what you would like to see happen. If you are not
sure, maybe a meeting with between you and Laura Rose would be helpful just to talk
through some of the issues brought up at the hearing.




March 16, 2004

James Rosemeyer
1400 East Washington Avenue, Room 173
Madison, WT 33707

Dear James,

As you know, On February 25, 2004, the Senate Committee on Health, Children,
Families, Aging and Long Term Care voted 9-0 to request further modifications to CR
03-082, relating to minor changes to conform the rules to current practices and to correct
oversights and problematic language in the current rules.

This request was made in response to concerns expressed at the public hearing relating to
continuing education and part IV of the national exam. To further clarify, the Committee
suggests that the Chiropractic Examining Board follow through with the rule revisions
listed below.

Part IV of the National Examination
Work with the Wisconsin Chiropractic Association to determine an acceptable passing
score for each section of the national Part IV exam.

Continuing Education

Section 27, Chir 5.02 (1) (a)

Remove the following language from this section: “or another chiropractic
organization approved by the board.”

Section 27 Chir 5.02 (1} (M)

Remove the following language from this section: “The board will not approve credit
from continuing education regarding a technigue or practice which the board has
determined to be unsafe or ineffective,”

Tn addition to the above-mentioned modifications, the Committee assumes that further
discussion will also occur between the Board and the Wisconsin Chiropractic Association

regarding the use of lasers by chiropractors.

Thank you for your attention to this issue.



Sincerely,

CAROL ROESSLER
State Senator
18th Senate District

Cc: Jacqueline Rothstine

Secretary Donsia Strong Hill
Chris Klein

Tom Moore

CR/AMSADOCSUennifer\Health Committee\Rules\3-16-04 2nd chiro rule letter to DRE.doc




March 22, 2004 Carol Roessler

STATE SENATOR

James Rosemeyer
1400 East Washington Avenue, Room 173
Madison, W1 53707

Dear James,

As you know, On February 25, 2004, the Senate Committee on Health, Children,
Families, Aging and Long Term Care voted 9-0 to request further modifications to CR
03-082, relating to minor changes to conform the rules to current practices and to correct
oversights and problematic language in the current rules.

This request was made in response to concerns expressed at the public hearing relating to
continuing education and part IV of the national exam. To further clarify, the Committee
suggests that the Chiropractic Examining Board follow through with the rule revisions
listed below.

Part IV of the National Examination
Work with the W1scansm Chiropractic Association to determine an acceptabie passing
' sco:fe for each sectwn of the national Part TV exam.

Continuing Education

Section 27. Chir 5.02 (1) (a)

Remove the following language from this section: “or another chiropractic
organization approved by the board.”

In addition to the above-mentioned modifications, the Committee assumes that further
discussion will also occur between the Board and the Wisconsin Chiropractic Association
regarding the use of lasers by chiropractors.

Thank you for your attention to this issue.
Sincerely,

CAROI ROESSLER

State Senator
18th Senate District

CAPITOL ADDRESS! Slate Capitol » PO. Box 7882, Madison, WI 53707-7882 « PHONE 608-266-5300 « FAX. 608-266-0423
HOME: 1506 Jackson Street, Oshkosh, Wl 54901 « TOLL-FREE: 1-888-736-8728
E-MAIL: Sen.Roessler@legis. state.wi.us » WEBSITED htip//www.legis.state.wi.us/senate/sen18/news/
Reoyeled Paper




Cc: Jacquelynn Rothstein
Representative Underheim
Secretary Donsia Strong-Hill
Chris Klein
Tom Moore

CR/hSADOCS Jennifer\Health Committee\Rulesi3-16-04 2nd chiro mle Jetter to DRL.doc




Jim Doyle WISCONSIN DEPARTMENT OF 1400 E Washington Ave

: - PO Box 8935
Governor REGULATION & LICENSING Madison W1 507058035
Donsia Strong Hill : Email: web@drl.state.wi.us
Voice: 606-266-2112
Secretary FAX: 50B-267-0644
TTY: 608-267-2416

pno 1 A 00

April 8, 2004

Staté Senator Carol Roessler |
P.O. Box 7882 '
Madison, WI 53707-7882

Dear Senator Roessler:

The Chiropractic Examining Board (Board) met today by teleconference and reviewed
your letter of March 22, 2004, in which you requested that the Board make modifications
to Clearinghouse Rule 03-082. Please be advised that the Board is willing to work with
your committee and the Wisconsin Chiropractic Association (WCA) to reach a

- satisfactory resolution of this matter. To date, however, we have not yetreached any -
agreement with'the WCA about the items of concern raised in your letter; ' We look .
forward to continuing discussions with both the WCA and with your committee so that an
agreement can be achieved, and will continue to keep you apprised of any developments.

Very truly j’ours,

O 7L 4:42? Sgg;ﬁ(m.?c/g /{,Cg
J A. Rosemeyer, D.C. &5

Chairperson
Chiropractic Examining Board




March 22, 2004

As you know, On February 25, 2004, the Senate Committee on Health, Children,
Families, Aging and Long Term Care voted 9-0 to request further modifications to CR
03-082, relating to minor changes to conform the rules to current practices and to correct
oversights and problematic language in the current rules.

This request was made in response to concerns expressed at the public hearing relating to
continuing education and part IV of the national exam. To further clarify, the Committee
suggests that the Chiropractic Examining Board follow through with the rule revisions
listed below.

Part IV of the National Examination
Work with the: Wisconsin Chiropractic Association to determine an acceptable passing
score for each section of the national Part IV exam.

Continuing Education

Section 27.:Chir 5.02 (1) (a)

Remove the following language from this section: *“or another chiropractic
organization approved by the board.”

In addition to the above-mentioned modifications, the Committee assumes that further
discussion will also occur between the Board and the Wisconsin Chiropractic Association
regarding the use of lasers by chiropractors.

Thank you for your attention to this issue.

| Sincerely,

CAROL ROESSLER
State Senator
18th Senate District

Cc: Jacquelynn Rothstein
Representative Underheim
Secretary Donsia Strong-Hill
Chris Klein
Tom Moore

CR/hSADOCSUennifer\Health Committes\Rules\3-16-04 2nd chiro rule letter to DRL.doc



Halbur, Jengifer

From:
Sent:
To:

Cc:
Subject:

Seaquist, Sara

Thursday, April 29, 2004 3:34 PM

Showers, Barbara; Rose, Laura; Nania, Kimberly; ‘chirolaw @aol.com’; ‘mwf@ charter.net’;
‘cglocke @tarawebsite.com’; ‘ticchiro@newnorth.net’; jimrosemeyer @ centurytel.net’;
‘hearlak @ chibareum.net’; ONeill, Eileen; Sen.Brown; Klein, Christopher

Hailbur, Jennifer

Meeting on May 6th

The meeting regarding the chiropractic rule (cr 03-082) has been scheduled for May 6th @ 9am in
room 400SE in the capitol.

| contacted a few of you yesterday about this meeting; however, if all board members attend, this will
be a formal board meeting and will have to be publicly noticed, include a minute-taker, etc.
Therefore, I've been told that Susan Feith and James Rosemeyer will be representing the board at

- this méeting.

' I you h_éiie any questions, please contact me at (888-736-8720).

" Thank you,

Sara Seaquist

Office of Senator Carol Roessler
1-888-736-8720/ (608) 266-5300
Sara.Seaquist @ legis.state.wi.us
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ATTENDANCE:

Kim Nania- yes

Barb Showers- yes

Jaclyn Rosteen- legal council, yes

Jim Rosemever- Chair, yes

Susan Fieth- public member, yes

Laura Rose- left message

Sen. Brown- someone will attend (SS talked to Sherry)
Sen. Schultz- Eileen will attend

G0 LR B - ABA NSO Poan okl

MEETING ON CR 03-082 RELATING TO THE PRACTICE OF
CHIROPRACTIC

MAY 6, 2004

HISTORY

WCA challenged the Board

In December 2002, the Board voted to use Part IV of the National Exam.

WCA challenged the Board’s authority to use Part IV without an emergency rule in
place. So, WCA challenged the process by which the Board put Part IV of the exam
into place.

After the Board voted and agreed to use Part IV of the exam, it went ahead with the
emergency rule-making process. An emergency rule was put into place and was
extended twice. The last extension expired in mid March. The rule cannot be
extended anymore.

-.The Board continues to use Part IV of the exam.

Tn sum, the issue is process: Did the Board have the authority to decide on the use of
Part IV by vote rather than by emergency rule.

AGREEMENT

Aoreement between WCA and the Board regarding CR 03-082

There was a preliminary agreement between some of the members of the Board and
the Wisconsin Chiropractic Association (WCA). Jim could not commit to the
agreement...a Board vote was necessary.

EXAM

Part IV of the National Exam

*

According to Barb Showers, exam scores normally do not rise to the level of
cutthroat. Another conflict between the Board and the Association.

Part IV of the exam is based on current knowledge. Schools teach information on this
exam, not the information on the state exam. The state exam 1s out of date.

Taking paﬁg} could help with reciprocity.




¢ A person must pass 4 parts of a national exam. By the time a person gets to the part
TV exam, they have already passed parts 1-3.

e The score is aggregate. So, there is 1 total score for all 4 parts of the exam combined.

e A person could fail 25% of the points and still pass the exam. A person must pass
75% of the points to pass the exam.

e Theoretically a person could fail a section of the part IV exam and still pass the exam.
However, this is speculation. It is not likely that a person would fail 25% of the
points in one area. There is no way to know if this has happened because the test
scores are not public.

e 2 states, Michigan and Tllinois do not use the national exam.. .they don’t have
practicals.

Florida uses its own exam.
o In some states a person only needs to take parts 1-3 of the national exam.

- Cut Score ' ' ' : :
s 'The :Boaifd agrees with the national standard of 375 while WCA wants a score of 475.
. Thfc're'is_ a 12% fail rate with a 375 cut rate (a person needs 75% of the points to make

Lt = «_Clltﬂ._. Or })ESS é e o WﬂM::Mmﬂg;m»;;:;:;::::t::‘.::”.:::::::f:raj-.
Ue Standards for Educational and Psychological Testing book states the following: -

)

“The level of performance required for passing a credentialing test should depend on
the knowledge and skills necessary for acceptable performance in the occupation or )
profession and should not beé adjusted 1o regulute the number or proportion of L
__ persons passing the test:" ] o T L
o _The national éxperts working on the exam chose the cut score of 375. &

i - LI L R e
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e While the Board would seek a higher standard for Wisconsin ‘than other states, it is
7 ot believed that changing the cut score to 475 creates this higher tandard. - -
" o Ttis not known if using a cut score Sf 4TS5 is defensible, oo L

. ’WCA to provide information defending/validating a cut score .

—_of 475. No information was provided to the Board. ST !

(s> The Board can’t say that a passing score of 475 is a higher standard and could be

~ sued; Fxample; A person coming from a different state who has passed all 4 parts of

the national exam would be not be able to practice in WL if we had a cut score of 475
and that person had a score of 375 or even 400. This person could sue. . =

e The Board’s next meeting is May 15" The national exam folks will be at the-

meeting and available to answer any questions. \
o 46 states take the national exam. (U /
e 44 of those 46 states use a cut score of 375. / / N -
CONTINUING EDUCATION ? V/
¢ The language in the rule which states, “or another chiropractic organization approved e

by the board,” was Jim’s idea. Dr. Conway gota bad rap. e y
e Jim wanted to expand the Board’s authority in this area due to concerns surrounding _//’f’l\ ;;’g’
the financial stability of the National Council which does the accreditation for / w v o
PR S
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chiropractic colleges. The ultimate fear is that the National Council may not be
around sometime in the very distant future due the financial trouble.

¢ Jim rhetorically asked, “Why can’t the Board have the authority to appoint who can
accredit an institution to do C.E.7°

e The Board is fine with réemoving the C.E. language from the rule because it does
go beyond minor changes and is a larger issue for another day.

WCA TESTIMONY

e Sherry’s testimony referenced audits conducted by the Board. Jim clarified that the
Board does not conduct audits.

¢ CPR certification issue-Jim said the Board proposed waiving the requirement for the
purpose of extraordinary circumstances like: a person in Traq who returns but could
not keep up with his or her certification would not be able to practice chiropractic
upon his or her return to WL '

e Lasers-Board is evaluating.




W:sconsm Chsropractlc Assacnatmn
521 E.-Washington Avenue -
1 Madison, W1 53703

- Tel. (608) 256-7023 '@ Fax {608) 256- 7123

May 14,2004

. Senator .Carol‘ Roessler |
PO Box 7882
' 'Madlson WI 53707 7882

: D-ear Senator Roessler

On February 25, 2004 the Senate Commzttee on Health, Children, Fatmhes Aging and

- Long Term Care-voted 9-0 to request further modifications to.CR 03-082. The -

_'Commlﬂee specfﬁcaﬂy asked the Charopractlc Exammmg Board to negotiate w1th the
- WCA over the provisions concerning Part IV of the national exam (SCCUOIIS 7 through
14) and contmmng educatmn (Sectwﬂ 27). : S

Yesterday, after removing the provzsmn reiatmg to centmumg education, the Chiropractlc
‘Examining Board (CEB) voted to send the rule back to your committee without -
' modlfymg the provwmn relating to the Part IV exam. We are deeply oppo sed tothe:
. action: 2B, The WCA believed it had an agreement with the CEB on Part
1V and- are deeply concerned that the CEB reneged on this agreement- without any -
commumcatmn w1th the WCA. ' _

. The exammmg boa;rd des;gnated two of its members (mcludmg its Chalr) a - e _
‘-representauve of the DRI, and the attorney representing the State to meet with the WCA
_ and its legal counsel to attempt to resolve the: issues reiatmg to Part IV,

a5 ik Yesterday, without any add1t1onal communication with. the WCA
the CEB Voted to send the rule back to your committee without modifying the passing
grade to 475. The Chair of the CEB who had personally agreed to support this change
reneged on hls agreement w1thout explanatlon _ _

Hxstory of the Part IV mie

For decades the Sta.te of Wisconsin has required students who appheé fora chn‘epractic
license to pass a practlcai exam administered by the state. The practical exam tests the
com;setency of an individual before they get a license to practice chxrepractzc in the state.

Serving Wisconsin's health care needs since 1911



On December 19 2002 the CEB decided umiaterally that they would substatute the-
national exam, known as Part IV for the Wzsconsm practzc:al exam.

The CEB ade this dcmsaon w:thout a public hearing even though the practical exam is
required by both statute and rule. The WCA immediately filed a lawsuit against the CEB .
‘because our. attorneys assured us that the board was requlred to’hiold a public hearing
' 'before a change of this magnitude. In the first rulings in this case, the court has ruled
_ agamsz the CEB on every procedural motion W e provided the decision of the court to the
_ committee at your pubhc hearmg ' : Lo :

' 'Instead of allowmg the Iawsuit to, de’zeﬂmne the legahty of their actwns the CEB passed -
_an emergency rule ailowmg them to discontiniie Wisconsin’s practical exam. The basis
- for'determining there-was an “emergency” was the fact that the WCA had filed a 13wsu1t
: agamst them. If you pause for a moment, you can appreciate the irony of their actions.
_ First, the CEB takes an action that violates the law. Then, when they are caught they
- declare that the act of catchmg them cc;nstﬂutes an emergency

' _The emergency rule has expxred }nstead of respectmg the law a;nd re-lnstituizng
- Wisconsin’s practlcai exarn, the CEB has contmued to hcense md;vuiuais based on the
Part I\z exam : : :

- Oneof the purposes ‘ofa trade assomation hke the WCA is to notzfy our members about

proposed changes in rules, We did 'so after learnmg the true intent of CR 03-082. Dozens

upon dozens of chiropractors wrote to the examining board asking that the controversial
‘elements of the rule be eliminated: The board. dismissed all of the responses by stating
~these doctors would never have written if they had not been informed of the rule changes
by the WCA. In‘effect the board was statmg that the profess;on has no: nght to comment -

o rules that they mtended to be kept secret.

_ The WCA opposed ihe adoptlon of the Part IV exam because we do not beileve this exam

: adequately tests graduates for competency. According to I)epartment of Regulaﬁon &

* Licensing records; ‘approximately 40% of those taking Wisconsin’s practlcai exam cver :
the past 3 Vo years have failled.- A spokesperson for the Federation of ‘Chiropractic

- Licensing Boards (FCLB} stated that only 1 3% of those taking the national Part TV failed . - :

- arecent exam. This dxspanty seems 1o verify the long held view that the Part IV exam is
" not desxgned to adequately determme a gradnate s minimun competency o practme '

) This. madequacy may be darectly reiated to a consumer safety feature built nto the-
Wisconsm exam. Wisconsin has reqmred thata candidate for licensure pass all parts of

~ its exam. An examinee must re-take any portmn of the exam they fail and, the entire . -

exam if they fail two ot more parts. This is not true of the. Part IV exam. The Part IV
pass/faﬁ test score is based on the examinee’s cumulative score. If an individual fails one -
or more sections of the test, they may still pass the averali exam if'their test scores in -
..other sectmns of the. exam are. sufﬁczent fo. overcome ‘the. deﬁmency in ﬂther areas. .



L Here i another fact about the natxonal exam that speaks to 1ts quahty The WCA has "~
leamed that an- individual may get a passing grade on the Part IV exam even though they
' are awarded less than 50% of the fotal available points- for the exam. Some * equahzanon
" or “curving” of a test may be necessary; however, a test that individuals can pass by
“obtaining less than half of the avaﬂabie pomts mdlcates thhﬁf a severeiy fiawed test or an

E unquahﬁeé student

_ We beheve that patzents deservc to know that every chiropractor in Wasconsm is’ :
' '_mmzmally compe:efzt to practice in all areas of their practlce and the scoring methodology
: _for the Paﬁ IV exam does not prowde thls assurance :

We raised these :ssues before the Senate Heaith Cmmmttee and the camnnttee wzseiy
voted to send the rule back to the CEB. The CEB has. ignored the request of the
. ‘committe¢ and has reneged on the very fair compromlse the CEB’s representatlves

' 'agreed to with the WCA. We raspectfu}ly ask you to onee agazn re}ect CR 03 082 until

o : '_:_-the issue of the Par’s IV exam is pmperiy addressed

; Siﬁéérciy, o
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May 14 2004

:'Se'n.a'tér Carol Roessie'r-.
P.O.Box 7882
- Madlson VVI 5370? 7882

S Df:ar Senator Roessler:'

o :__'_Yesterday the Chxmpr

CR 03 082 urztil
ns1derat10n

_thePartIVass

Sincerely,

el

ot

““Wendy M. Henrichs, D

1 East Courtney Street Rhinelander, W1 54501 (715) 362-4852
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May 14, 2004

Senator Carol Roessler
P.C. Box 7882
Madison, W1 $3707-7882

Dear Senator Roessler:

Examining Board-(CEB) ¥

" Yeste itoprac maning Board(CEB) voted.ta et 03-082 to your..
Lo eo for appro e CEB did not make any changes to the section of the mle
pertaining to the National Part IV Exam. In fact, we worg told the t addressing the Part IV
issue would jeopardize the rule. 1 outodaisto express wiyobjection and 1o
sask that vowrefect CR §3-082 10118 White T sit on the CEB, 1 am writing to
you as member of the public.

- 1 thought that the board was going 1o have a detailed discussion regarding your May 6,
2004 meeting with representatives of the board, However, neither of these participants
would give us detalls of that meeting. 1-was very disappointed that the CEB Chair did ot
honor the agrecment he and the boards répresentatives reiched with the WCA on Aprill,
" 2004 regarding the Part IV exam. | was also very surprised that.a member of the CEB
who has a significant relationship with Allied Health of Wisconsin chose to vote on the
Part IV matter instead of récusing himself 1o avoid an obvious conflict of interest.

eply concerned ovér the
ible for an individeat o fail
. This is a grave threat to the

After listening to a presentation from the NBCE I rernain de
scorinig methods u : elieve thit it
orig o

health

safety of the public.

Once again, I would greatly appreciate it if the committes would reject CR 03-082 unul
the Part IV issue hus been adequately addressed. Thank you for your consideration.

Nincerely,

o

yv”f .
“Wendy M. Hennichs, D.C,

1 East Courtney Street . ) 362-4852




Jim Doyle WISCONSIN DEPARTMENT OF
Governor REGULATION & LICENSING
Bonsia Strong Hill
Secretary

May 18, 2004

Senator Carol Roessler, Chairperson

Senate Committee on Health, Children, Families,
Aging and Long-Term Care

Room 8 South, State Capitol

Madison, WI 53702

Re:  Clearinghouse Rule 03-082

Dear Senator Roessler:

1400 £ Washington Ave
PO Box 8935
Madison WI 53708-8935

Email: web@drl.state.wi.us
Voice: 808-266-2112
FAX: 608-267-0644

TTY: 608-267-2416

On March 22, 2004, the Senate Committee on Health, Children, Families, Aging and
Long Term Care requested that the Chiropractic Examining Board review and modify
CR 03-082, relating to minor changes to conform the rules to current practices and to
correct oversights and problematic language in current rules, especially related to the
board’s adoption of Part IV of the national examination in lieu of a state-administered . -
examination to demonstrate clinical competence. The board met on April 8, 2004, via a
teleconference, and agreed to work with the committee to address the proposed

modifications.

A meeting was held on May 6, 2004, with you. Also in attendance at that meeting were
two representatives from the board, James Rosemeyer, D.C., chair, and one of the public
members, Susan Feith. Also present at the meeting were Kimberly Nania, Bureau
Director, Bureau of Health Service Professions; Barbara Showers, Director, Office of
Education and Examinations; and Jacquelynn Rothstein, legal counsel to the Chiropractic
Examining Board. The Chiropractic Examining Board met on May 13, 2004, and agreed
to amend Clearinghouse Rule 03-082. More specifically, the board agreed to remove the
proposed amendment to . Chir 5.02 (1) (a), which is found in Section 27 of the pending

proposed rule-making order. Section Chir 5.02 (1) (a) will read:

Chir 5.02 (1) (a) The program is sponsored by the Wisconsin chiropractic
association, the American chiropractic association, the international chiropractors
association, a college of chiropractic approved by the board, or a college of
medicine or osteopathy accredited by an agency recognized by the United States

department of education.




Letter to Senator Roessler
May 18, 2004
Page 2

The proposed change to s. Chir 5.02 (1) (b) will remain. The final version of Section 27
of Clearinghouse Rule 03-082 is amended to read:

Chir 5.02 (1) (b) The program subject matter relates to improving the
clinical skills of a chiropractor and is generally taught at the undergraduate or
postgraduate level of a chiropractic college meeting the requirements of

-8, Chir.2.02 (6) (b). The board will not approve credit for continuing education
regarding a technique or practice which the board has determined to be unsafe or
ineffective. '

A copy of the entire proposed rule-making order is attached, with the amendment to
s. Chir 5.02 (1) (b).

Thank you for your time and consideration of these rules. T understand that this request
extends the committee review period for 10 working days under s. 227.19 (4) (b) 2., Wis.
Stats.

Sincerely,

| 7{%{

Kimberly Nania, Ph.D,
Darector
Bureau of Health Services

oc: Chiropractic Examining Board
Facquelynn Rothstein, Legal Counsel
Barbara Showers, Director, Office of Education
and Examinations

Chir CRO3-082 {Housekeeping & exam) Roessler maodification letter 05-17.04




