March 30, 2004

MEMORANDUM

TO:

FROM:

RE:

Members of the Senate Committee on Health, Children, Families, Agmg and
Long Term Care
Members of the Assembly Committee on Health

Catherine Hansen, WHIMA President
Chrisann Lemery, WHIMA Past-President

HFS 117

WHIMA represents the health information professionals who daily balance the patient’s right to
privacy against requests for release of health care information. This balance is a delicate one,
controlled by complex laws, regulations, and procedures that dictate the release and protection of
this highly confidential information.

We are
117.

writing on behalf of over 1,200 Wisconsin members in opposition to the proposed HFS

e The proposed fee structure does not cover the costs for health care facilities.

HFS, using information from the maintainers on the Advisory Committee, performed an
analysis of the costs incurred to respond to a request for copies of medical records. At
the only meeting of the Advisory Committee, HFS proposed a retrieval fee in the range of
$14 to $21 using the results of the analysis. The Department in the proposed rule lowered
the base fee to $12.50 and $15.00. The committee’s analysis also determined that the
average medical record request results is 31 pages of documents. The Department in the
proposed rule based the fees on an average of 25 pages. Since the Department bases its
proposed fee on lower than the average number of pages, the result is the fee is lower
than costs.

The two-tier fee structures proposed will add an administrative burden to the maintainers.
Maintainers currently administer up to five fee structures. Therefore, maintainers
potentially will have nine fee structures to administer which adds to the costs of
performing the process.

Whether it’s a health care facility or a copy company responding to numerous requests
daily, personnel, direct, and indirect expenditures are incurred. The costs used by the

‘Department do not reflect the costs in 2004. This service entails a number of steps as

outlined in the document attached. Each request received must be scrutinized in
conjunction with laws that govern the information so as to ensure the validity of the
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request. Only staff with the expertise to apply these laws is trusted to perform the release
function because patient privacy is our number one concern. It is fair and reasonable for
the health care facility to cover their costs in providing this service just as any other
business or firm expects to cover their costs. Whether it’s the health care facility or a
copy company providing the service, the costs exist.

e A fee reflective of the actual costs in Wisconsin to perform the service is a fee
comparable to surrounding states such as Illinois, Minnesota, or Michigan.

e Underpayment for copies of patient health care records will result in the proposed rule. The
additional costs not covered by the low fees will be shifted to all patients in the form of ‘
higher health care costs in general, meaning all patients will subsidize the requests. WHIMA
believes it is unjust and not in the best interest to expect non-requesting patients to incur the
costs.

We urge the committees to send the rule back to the Department for revision. Please contact
Chrisann Lemery at (608) 661-6742 if more information is needed.
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Tasks required to perform the release of medical information.

SN
X\—%bb

@y

Time to
Complete TASK DETAILS of TASK
~ Task ‘
.2 minute | MAILING: Opening Mail
7 minutes | PROCESS: Processing Requests ,
- reading the request
- verifying patient identification
- obtaining médical record identification
- verifying authorization validity for the statutory elements as outlined in
id
(m%; o Wis. Stal. 146.82, 146.025, 51.30 and 908.03; Federal 42 CFR Parl 2,
HIPAA)
- ___requesting additional data on problematic requests
1.6 minutes | LOGIN: Logging in request
- entry of data into computer or manual log
2 minutes REQUISITION: Preparing requisition via computer and/or outguides
- completing chart requisition slips and/or pull lists
- sorting into alphanumeric order -
- placing requisition slips into outguides or computer entry
15-20 RETRIEVAL: Retrieving record
minutes - locating record (maybe offsite—microfilm company, storage)
- confirming correctness of record
10 minutes | SCREEN: Screening record ’
(refer to Wisconsin Statutes and Federal regulations for requxrements and penalty
provisions)
- checking record for alcohol, drug abuse, mental illness, HIV treatment
- identifying and tagging desired reports
12-15 COPY: Copymg record
minutes disassembling record
- copying of desired pages
- checking quality of copies
- handling of misfiled pages
- reassembling record
- producing capies from other media (microfilm, imaging)
7-10 minutes | LOGOUT: Logging out the request or Accounting for disclosure as required by Wis. Stat.
146. 82(2)(d) & 51.30(4)(e) and HIPAA
checking the completeness of the request
- recording name and address of recipient
- recording information being sent and purpose
- recording date and time information sent
- stamping each copy with “re-release” statements, etc.
- review for certified copies (20 minutes)
1-3 minutes | INVOICE; Preparing invoices and/or cover letters

- determining any charges for copies
- determining actual postage and any handling charges




Time to

Complete TASK DETAILS of TASK
Task

.8-5 minutes | MAILOUT: | Mailing the copies ‘
» addressing and posting the envelope
~  prepare certified mailing, if necessary
- mailing of the copies

1 minute REFILE: Refiling the record
- pulling the outguide or enter in computer
MISCELLANEQUS: | Various other duties

- answering telephone calls
- responding to walk-ins
- responding to “stat” requests




UISUODSIM JO 8ARBIOGE0D YV dIH 8ul Aq 002 @ WBuidon

{(.MOD YVdIH.)

¥002/5 /€0 ~ Suewiainbay JUSSUOD/UOREZIOYINY

ay} J1 (¢ 10 uonRZIIOYNE
24} UO 9oUBI[AI UI HOTIOE
uaye) sey g0 9y (] :Ju9Ixo
3y 03 3daoxa ‘gD 9y1 03 Sunum
Ut uonesoaas v 3urptaocid
Aq UONBZLIOYINE UR TNOADI
Aew! [enpIAIpUL UY 910N
()(D)(2)805H9T
*901I0U 91} 0] 9OUAIAJOI
® ‘90130U 93 Ul
SIONOAQI O} WYBLIOMJ] o
10 *[(€)(2)805 ¥91]
9Y0A31 0} MOY
pue ayoad1 01 Y3
o) 0 suondooxo oYY, e
1oy pue
‘Sunum ul uonezLIOYINE oIy
9oAQI 0} JYS1I s Jenpralput
Y} JO 3010U UO [enpIAlpul
oy Supoed JuowdlIsS Y e

“porsenbar uonewIOUI S

Jo oseapar nquyoxd “sypyg
‘0€°16 's 1eys Kuo pjoi

9q [[2YS JUISUOD PIULIOJUF
Surrmber vopeuLIoyUI

Jo aseopas sysonbas

1eq 51818 (Q)(P)og' 1S

'S Jopun papnjout

jou Kousde ue ‘smooo suy I
®)®1£T C)NE)E0'T6 SIH
:9wn Aue Je UOHRULIOJUI
Kup Jo omso[osip

O] UONBZLIOYINE MBIPYIM
Aeur sAnyeIuasoidor

yuaned 10 Jusned Aue

e

T@(@DST17ST “Isonbar
uodn o[qefreae s1 181 ®

121} JO SOOUBISHWINOID JSOY}
Jo Sunsy] © royoym pue
JUSSUOD JNOTIIM PISEI[aX
aq Aeur symso1 159) Jey)
uoneurjdxo Jo JuswIole)s Y

S

(PX(€)€0°26 SHH
:PIsOJISIP 2q 0} [eLIyEW
93 Jo Adoo e sA19001

pue joadsur o3 33w € sey
juoned o jey) Jusuroye)s

* ® 9pnjouy [[eys JUOWnO0p
JUISUOD PIULIOIUT YorE]

(@)(£)£0z6 SIH
I€79ID T
uonezLoyIny VvdiH 76 SIH
80591 ¥AD Sb 0L7019 1¥3S "SI ST°TST 1818 *SIM 0€°1S 1e1S "SI I8°9P1 ‘11§ "SI

meT Aoenlid jeiapad ay) pue Sajnje}s uisSuodssiy
. ~ PUD uonew.oju| d1e) Y)jESH JO 2INSOJISIQ PUB IS 40} JUSSUOY PSLLIOJUJ/UOHEZIIOYINY

*A3UIONE WE YIIM JNST0D PIROYS noK “s01ape [eda] ssmbei nok J1 "901ApE 1e80] 9JMISUOD JOU S20P pue Ajuo sasodind [euonEROUPD
10} S13uStIno0(] SIL, - Ajuerres pordu Jo ssaxdxa Kuv InoyIM S1 S8, papiaoxd ST IswInoo( SN, 19pjoy W3ukdoo am Jo uosssmmiad UM ) INORIA SIUSUIROOP [RIOISUNOD W1 pasn 10 1yoxd 10] pros 2q 10U
Aewi 1 “poAowar 10U St sonou WwEAdos sin 1em vaviaoxd Lrornua i urpIIMansmor Ao aa Aror 1w (. MO WYL ) TISUOOSTAA 10 SANBINAVION WAL am La nny m wfokdon st msumaner e TATIVIOTARIA




~UISUOOSIM JO BAIBIOEII0D YV dIH 8ul Aq Y002 © wbuAdo)

(.MOD vVdiH.)
14 $002/51/€0 — sjuswalinbey juesuon/uonezUOYINY

91} JO 91JOU UO [ENpIAIPU]
oy Guroeid JuowaEIS Y . —— e —— — .
‘HOTJRZLIOYINE
oy} ur 9ousnbasuod
ST} opnjouy O} juem
Aewr gD © “210J010y)3 ‘juowmfed
-U0U 9q AvUI SPIOAI OC €
10 §1°76T MB] A JO 2InSO[OSIp
Joy uonezLIOYING UE USIS O}
[esnja1 Jo oousnbasuoo v 90N
(IM(2)(2)805 +91
‘u31s 0] jesnjoIr
Josaouonbosuoo oy, e
10
‘sorjdde suonezuogNe
J0 Guruonrpuod uo
uoniqyoid ot} uoym
uonezioyne suss
[enpIATpUI JOyIaym
uo paseq sAoqe
uonIpuOd Jou AeW ) e
oy
Juneys £q wonezroyne oy
uo syyousq 10] LAIIqIdne
10 Juowyjorue Yuswmied
‘JUSUN)EaI} UORIPUOD
01 Aiqeut 1o Kyiqe
91} JO 25110U UO [ENPIAIPUL
oy Supoejd JuowalElS YV @ - e —— —— .
Jrosit Aorjod
oy 10 Ao1j0d o) Yopun WEP € |
1591109 0) 3YS1 2y} YHM Tomsul
oyj sop1aoid mef 19q30 ‘o8er0a00
9oueInsul JurureIqo JO UORIPUOD
® S8 pauIeIqo sem UONBZLIOYIne
uonEzHIOPNY VVIIH A A
805°v91 AAD s 0L°019 7918 "SIM ST°TST 118 'SIp 0€'IS 18IS 'SIM I8'9VT 18IS "SI\

meT Aoenlid |eiapa oy} pue sajnjels uiSuodSi\

PLID uoljeurioju] a1e) YjjesH JO 2INSOjISi( PUe s 10} JUISUOY POWIOJU|/UCIBZIIOYINY

10y sTjusWIMOO(] ST, “Ajueiresm payduat 10 ssardxo Kue nomm st se,, papiaoad s
Aemr w -pasomanon 81 annon mAnddon sinoem nontaoad Hamm i m nmnansmar {aamaa {emw of Mo WHITIT ) MISTINORT AL TO SANRINAPTION W 7Y am Ao «nn7 A mBiddon o mammana emy

‘Kowione ue Yym JNSuos PInoys nok ‘ootape [eSe] axmboi nok 3 ,3_>v.m re8a1 s1mnsnoo 10u s90p pue Lfuo sssodind jruonesnpo
1juamnoo( s, "1epioy 143u4dos om jo uoissmurod ONLM S JNOYIM STUSWNIOP [EIOISUIIOD Ui PosT JO myoxd Joj pios aq jou
FYATTTBTASTAT




{MOD YV dIH.)

UISUODSIM JO 8AlIRI0qEII0D YYdIH 8Ul Aq 002 @ JublAdon ] Y002/51/60 — siuswesnbey Juesuod/uonezuoyNy -
u® WoIj uonezLuoyne pazuoyne ue Jo 0} P2I3JJO 3q [[BYS 1USTO
UeSHIIS DRI e | TEnPIAIPUI OU} JRY) SSSIAPY e e pauriojur goeo Jo Adooy e
uopezLIOpNY uopezLIOyNy uonezLIOYINY uonezLoyny uonezLIOYINY

Jo Ado)) Smipraoag Jo £dop Suipracag Jo Ado)) Surpiroag Jo £do)) Surpraocag Jo &do)) Suipiaoiyg
(9)(@80s ¥91 , (9)(€) £0°Z6 SH "p109I
‘uonezroyne (@W)st1T8T jusuIjearn) oY) ul paurejurent
poudrs Aue urejox 12ISO[OSIP JO Zunsa) 10§ 9q [[eYS JUSWNDOP JUISUOD

pUE JUSWNOOP SN 5[ o

Jussuoo ureuiRW ISNW JOH e

peunIouI oY} JOAdooy e

UONEZLIOYINY JO JUBUIIUICIA]

UOHEZLIOYINY JO DUBUIJUICIA

HONRZLIOYINY JO SDULUINUEIA]

UONRZLIOYINY JO IDUBUIUIBA]

UOIJBZIIOYINY JO DUBUIJUTEJA]

(MXQ)80S +91
‘uonezioyne gurureiqo
10} UOSEQI U0 paseq
syusurasmbel feuonippe
ARy ACJA] "HONO9S ST M
JUSISISUODUT JOU I8 YOTym
‘sjusmope permboi oy 0
UONIPPE U1 SUSWSE UIvIuoD
Kew uoneZUIOYINE PIEA Y
SNOSUBI[AISTIA] o

R

S

(I(€)(®)80S ¥91

“Kyred prg e

WOIJ UONRISUNIUI JOSIIPUL

IO J00IIP SIATR091 D)

J1 PSAJOAUI ST UOTRIOUNTII

1eY) fenplalpur

Sumonou jusuraye;s
e—uonezuoyne JuNoyI e

(m(2)(©)805 91

o Aoearxd

[exopa) o Aq pajosjord
oq 128u0] ou pue jusrdioal
213 £q 2INSO[OSIPaI 0}
100fqns 9q 0} uoeZLIOYNE
a1 03 yuensind pesoposip
uoneuLIopul 10 fenuajod

uonezLIONNY VVJIH
80S'v91 WD Sy

0L’019 1818 "SI

ST'TST ‘18318 'SIM

€940 ¥
76 SAH

0€°1S 181§ ST

18971 1e1S "SI

Joj stymomnoo(] siq), -Ajuenres pardun Jo ssaxdxa Aue Jnogym 5158, papiacid §
Avur 11 "nasowsal 10u staonou 1wFukdon st e nantaoid Lamus sit wt pamatnsmar K101 50 KBTI T (MM WVATIL ) TISTOOSIA 10 SANBIOAEITON WY.ATH om £a »on7 e wdukdon stisswmooa sty

me] Koenlid [eiapad ay) pue semels UISUOISIA
PHD uopewloju] 81e) Yi[eaH Jo 2INs0|OsIQ PUE Bs() 10} JUSSUOD PALLIOJUJ/UOHEZIIOYINY

"AQuIOjIE UE MM J[USU0D PINOYs nok “ao1ape [eJa] axmbas nok "201ADE [EB9] S1INSU0S 10U $30P pue A[uo sasodmd revoneonpe
1 Juawmoo g ST, “1apioy 1ydu4dos oq Jo uoissrurtod uon

ISST LA O JROYILA STISWITIOOD [RISINIUIOD T pasn 10 1yoxd I0j pios aq jou




UISUOOSIM JO GARRIOQEIIOD VY dIH 8ul AQ $00Z © wbuAdon

(.MOD VVdiH,)

¥002/51/€0 — Sluswaiinbey jussuon uoRezZLIOYINY

VIHY ‘Arowo] uuesuy)

af ‘Sumue ‘D uesng  :Aq poredsig

» UOTJEULIOJU] YI[ESH JO SIMSO[ISI(] PuUe 9s() I0] UOHEZLIOYNY,, PPN ST ULIOJ UOHBZLIOYINE 99RJIajUL

MOD-VVIH 94} “210J3194 ], "INSO[ISIP JO/pUE asn € 10J pormbal 9q MoU Aew UONEZLIOYINE UE “[0NU0D [[im s1ySL juoned Jo +2Ans101d Js0u1, Me] oy}
Tet) SUIpUEISIOPU[) “UOTjRULIOJUT Juoried JO SAMSO[OSIP pue sasn soye[ndor Yy JIH ‘uoneuwojur jusned jo SIMSO[DSIP JO 95B[S1 91B[MSDI SANJLIS UISUOISIA Y

@(Deg9p1

183500 [enjoe Jo uonewrxoidde
ue uo paseq aq [[eys

yorym jusunredop o3 £q opni g

@(€)0L 019:uonemLIOFUT "€(P)P)OE TG +ss3008 PaYsIqesss se $39] Jo JuswAied
W)OWTS 91 [earpaut [euosyad paprooal [enpiarpur Sunsenbax uodn sp10291 9red YIfeoy
**39] Paseq-1S09 Jo Adoo e 3uipraoxd ur fenprarpui 3os{qns sjuaned oy Jo £doo v aAroa:
‘gjqeuosear e asodury Kewr Pa1mour S}S00 9} J9A0D O} a1} 0] possasse oq Avwr ‘JUSSUOD PIULIOJUE JO JUSWONE]S
0 94 THJ Hoy Jo Adoo 99] S[qrUOSeI © [enPIAIPU] uononpoidos 10} a8 reyd e Sumruqgns uodn ‘Aew
e sysonbar fenprarpur ue J1 2Y1 98reys Kewr Jomsur uy - WLIOJTUN PUe 9[qeuosea’ y uosiad Joy30 J0 Jusned Luy
S33,] $3,4 s saa g S39,1
#)(2)805 +91
“uonezZLIOYINE PIUIS 3y} 8(Z)(®)0L 019 w0}
Jo £dod & yim [enprarpur uonezioyne pajajdwod (9X(€)€0°26 SIH
a1 apiaoxd jsnm ) a3 Jo £doo ¢ oara0a1 :PI005J JUSLIIE) 91 Ul
943 “THd JO PIso[osip/pasn 0} papnus st ‘renplaiput paurejurew aq [reys £doo e
® JOJ [enpIAIpUI 213 Jo aaneussardar pue uerprens Jo jusned oy
IET940
uonezroqiny VvdiH 76 SHH
805 V91 ¥AD SY 0L 019 183S "SI ST°ZST 18IS “SIM IS9P ‘1218 "SI

0€°IS 1818 SIM

10§ S1JUOWINOO(Y SIY), “Ajueirem patyduu Jo ssexdxs Aue Jnoim S 52, papiaod s1juowmoo( Sy “Jepioy 1qSukdos 911 JO uoysSTULad USRI 31 JNOYIM SUOTUNOOP [RIOISUNIOD Ul PIsh Jo 1goud 10} plos 3q j0u
Apwr 31 “DoAOWIAI 10U 1991100 1WBHAd0d STuI 18Ul PIDIACK] [10IIUS SIT U DAMALASIDST £19011 00 VUL I (M OV VVLITLT } TISTOOSTAL 10 SANRINGRIG WV.ITL am Ka »on7 A wiukdon st WO STTY X

me Aseand _m._m_uo,n_ 3y} pue sa)Nje)S UISUOISIM |
PUD uoljewIOU| 318D Y1BSH JO 2INSO]OSI( PUB as) J0j JUSSUOY) PauLIojuj/uonezZIIoyINY

"AQUI0}IE UE I[IM JNSTOD PINOYS noK *301ape [eda) a1nbai 0ok Jj -o01Ape [eF5] 9IMINISUOD 10U S00p pue Ajuo sesodind jeuoneonps

~YTHIR




STATE OF WISCONSIN BOARD OF DIRECTORS
Eva Arnold
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EXECUTIVE DIRECTOR

http://longtermcare.state.wi.us George F. Potaracke

Testimony of
the Board on Aging and Long Term Care
before the Assembly Committee on Health
30 arch 2004

Chairman Underheim, members of the Committee, good morning. I am Bill Donaldson,
Counsel to the Board on Aging and Long Term Care. I am here this morning to tell you of our
concerns about HFS 117,

The Board very much appreciates the work done by the department to define the concept of
a reasonable fee for copying health care records. In both state and federal law, it is seen as a
basic right of a consumer to have access to her or his health care records, and this rule will
reduce the potential for wide variations in what is charged for records by establishing a dollars-
and-cents ceiling on the cost to the consumer to obtain this personal health care information.

It is an unfortunate reality that there have been instances where a provider, left to interpret
what is “reasonable,” has effectively denied an indigent consumer the ability to obtain a copy of
the information collected and maintained about her. The uncertainty created by the lack of a
specific limit can be used as a barrier to access. This practice -may still be possible, even with
the adoption of revised HFS 117, especially in nursing homes where residents whose care is
paid for by Medical Assistance live. MA clients are allowed to keep only $45 of their income each
month as a Personal Needs Allowance. This represents the entire sum of their disposable
income. From this allowance, the resident must purchase things such as personal grooming
items, hair cuts and perms, letter writing supplies, long distance telephone calls, and gifts for
the grandchildren, to name but a few. Even with the relatively fow maximum per-page fee
allowed by HFS 117, the cost of obtaining a record could be a significant drain on a resident’s
meager funds. This cost will, in many cases, put the records entirely out of her reach. The right
of access will continue to be an illusion for the poor. -

The department has included a statement of encouragement to providers, in the form of a
note, asking them to consider the impact of assessing the full allowable charge on “indigents”
and to voluntarily charge a lesser amount. We believe that it would be a much more effective
and humane rule if HFS 117 required the provider to give the health care record to MA clients
free of charge. I have attached suggested language for inclusion into HFS 117 that would
achieve this goal.

The Board on Aging and Long Term Care believes that it is critically important to assure that
the right of access to these records which is guaranteed in state and federal law is not rendered
useless because the actual cost to low-income individuals remains more than they are able to

afford.

Thank you for your kind attention. I will be happy to answer any questions that you may have.

ADVOCATE FOR THE LONG TERM CARE CONSUMER



The Board on Aging and Long Term Care suggests the inclusion of the following
underlined language at the indicated position in proposed HFS 117 and striking
the currently drafted NOTE.

HFS 117.05 Fees for duplicate records. (1) DEFINITION. In this section, “x-ray copy”
means a page containing one or more radiographic images.

(2) REQUESTS FOR RECORDS FROM THE PATIENT OR REQUESTS FROM THE
PERSONAL REPRESENTATIVE OF THE PATIENT. If a patient or if the personal
representative of the patient requests copies of the patient’s health care records, the
health care provider may charge no more than the following fees:

(a) For other than X-rays, all of the following:
1. Thirty-one cents per record page.
2. The actual costs of postage or other means of delivering the requested duplicate

records to the person requesting the records.

(b) For X-rays, all of the following:

1. $5.25 per X-ray copy.

2. The actual costs of postage or other means of delivering the requested duplicate
records to the person requesting the records.

Note: Sales taxes, if applicable, also may be added to the fees charged under
this subsection.

(c) When records are requested by or on behalf of an individual whose care is being
paid for by Medical Assistance, the health care provider may not assess a charge for

copying a record.




Wisconsin Medical Society
Your Doctor. Your Health.

TO: Members, Senate and Assembly Health Committees
FROM: Alice O’Connor and Mark Grapentine, JD

DATE: March 30, 2004

RE: Oppose Clearinghouse Rule 03-111

(HES 117 — Fee for Copying Medical Records as proposed by DHFS)

On behalf of the Wisconsin Medical Society’s more than 10,000 members statewide, we submit this
testimony today in opposition to Clearinghouse Rule 03-111. We respectfully request that members of
this committee return this rule to the Department of Health and Family Services (DHFS) with
recommendations for significant changes that are likely to result in a final version that more accurately
reflects the actual costs of copying medical records.

Last session, DHFS was mandated to develop an administrative rule that prescribes a uniform fee for
medical record copies based on an approximation of actual costs. DHFS received information and
comments from committee members and at public hearings indicating that the actual costs of copying
medical records are significantly higher than the current proposal. DHFS has either discounted or
ignored that information, resulting in a rule that appears to satisfy trial attorneys (identified by DHFS as
medical record requestors) to the detriment of physicians, hospitals and outside vendors that provide
medical record copy services.

It is amply documented that the average costs of photocopying a patient’s medical record greatly exceed
the limits proposed in this draft rule. The information presented to DHFS during the creation of the
proposed rule included an overview of the activities involved in processing a request for a copy of a
medical record, which is set forth below:

Mailing: Opening Mail
Process: Processing Requests
- reading the request
- verifying patient identification
- obtaining medical record identification
- verifying authorization
(references: Wis. Stat. 146.82, 146.025, 51.30 and 908.03;
Federal 42 CFR Part 2, HIPAA)
- requesting additional data on problematic requests

Login: Logging in request
- entry of data into computer or manual log
Requisition: Preparing requisition via computer and/or outguides

- completing chart requisition slips and/or pull lists
- sorting into alphanumeric order
- placing requisition slips into outguides or computer entry

330 East Lakeside Street ® PO Box 1109 * Madison, WI 53701-1109 ¢ wisconsinmedicalsociety.org

¢ Phone 608.442.3800 ¢ Toll Free 866.442.3800 & Fax 6084423802
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- page 2 -
Retrieval: Retrieving record
- locating record (maybe offsite — microfilm company,
storage)
- confirming correctness of record
Screen: Screening record

(refer to Wisconsin Statutes and Federal regulations for requirements and
penalty provisions)
- checking record for alcohol, drug abuse, mental illness, HIV
treatment
- identifying and tagging desired reports
Copy: Copying record
- disassembling record
- copying of desired pages
- checking quality of copies
- handling of misfiled pages
- reassembling record
- producing copies from other media (microfilm, imaging)
Logout: Logging out the request or Accounting for disclosure as required by Wis.
Stat. 146.82(2)(d)
- checking the completeness of the request
- recording the information being sent
- recording date and time information sent
- stamping each copy with “re-release” statements, etc.
Invoice: Preparing invoices and/or cover letters
- determining any charges for copies
- determining actual postage and any handling charges
Mailout: Mailing the copies
- addressing and posting the envelope
- prepare certified mailing, if necessary
- mailing of the copies

Refile: Refiling the record
- the outguide or enter in computer
Miscellaneous: Various other duties

- answering telephone calls
- responding to walk-ins
- responding to “stat” requests

There are labor and other costs associated with the various steps taken to process a request for a medical
record copy. Those costs include labor costs from all of the steps detailed above.

Health care professionals cannot absorb the un-reimbursed costs, but will be forced to increase the cost of
care to all patients. Simply put, the un-reimbursed costs that are likely to result from an unreasonably low
cap in fees on subpoenaed medical records should not be paid for by physicians, other health care
professionals, health systems or other patients. The cost shifting being proposed by DHFS on this rule
will total millions of dollars. The persons requesting medical record copies, including attorneys and
insurance companies should pay market price for the service provided to them.
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Additionally, the rule creates confusion with new definitions and requirements contained in the Health
Insurance Portability and Accountability Act (HIPAA). For example, the definition of “personal
representative” in HIPAA and “patient representative” in Wisconsin law differs. ‘“Personal
representative” in federal law means someone who is acting on behalf of someone who cannot act for
themselves. HIPAA specifically cites (1) parents/guardians of minors, and (2) executors of estates of
deceased persons. This is very different from Wisconsin law’s “patient representative.” This confusion
will present significant and unnecessary problems in the implementation of the uniform fee. There is a

cost factor to all these requirements.

This rule is grossly unfair in its current form because fees are capped:

e 50 percent lower than comparable fees in Minnesota and Illinois.

e So low that hospitals and clinics in Wisconsin will be forced to fulfill the services now being
supplied by outside vendors and these costs will be handed down to all patients. Costs that need
to be paid by the patient requesting the records will be shifted onto everyone in the form of higher
patient charges and increased insurance premiums. The total cost to the healthcare industry in
Wisconsin will be tens of millions of dollars.

¢ Financial resources will be diverted from patient care to records production.

The Legislature directed DHFS to develop a rule that reflects actual costs. The Society requested that
DHFS include a cost of living adjustment in the rule to ensure that copy fees keep pace with inflation, as
DHEFS will review the rule once only every three years. There are several examples in Wisconsin law
where cost of living adjustments are very effective, including the cap on non-economic damages in
medical liability law. At the very least, a similar provision recognizing inflationary effects on costs
should be implemented.

We urge you to ask DHFS to revise the rule to reflect the actual costs of reproducing medical records.
Thank you for this opportunity to supply more information. If you have any questions, please contact

Alice O’Connor (aliceo@wismed.org), Mark Grapentine (markg@wismed.org), or Jeremy Levin
(jeremyl@wismed.org) at 608.442.3800.
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Statement in Support of Proposed CR 03-111

Date: March 30, 2004
By: Bernard T. McCartan
To: Members of the Assembly Committee on Health and
Senate Committee on Health, Children, Families Aging & Long Term Care
In Support of: CR 03-111, Medical Record Copy Fee Rule
On Behalf of: State Bar of Wisconsin

The State Bar of Wisconsin, composed of 22,000 lawyers, supports CR 03-111 as proposed because it
represents a reasonable compromise between the competing positions of medical record requesters and
providers.

The steadily increasing cost of obtaining medical records pertaining to parties in bodily injury litigation has
been of mounting concern in the last decade. The State Bar of Wisconsin is very aware of the new and
complex requirements of privacy protections imposed at both the State and Federal level in recent years,
which have been a factor underlying the increase in costs. Nevertheless, medical records costs have been
increasing at a rate wholly out of proportion to the actual cost of producing copies of the records and
complying with the privacy laws.

The State Bar of Wisconsin is concerned about these increasing costs because of the direct effect they have
on the ability of clients to prosecute or defend bodily injury claims. The cost of such records must be paid
by the lawyers’ clients and has become a progressively heavier burden on them. In particular, individual
clients must often bear these costs under circumstances in which the client has sustained serious injury and
has a limited ability to pay due to financial pressures resulting from their injury. This can seriously restrict
the ability of individuals to enforce their legal rights and seek redress for their injuries. For these reasons,
the State Bar of Wisconsin joined with others to support the passage of the legislation directing the
promulgation of a rule capping the amount medical record providers can charge for reproducing health care
records, regardless of whether litigation has commenced. The State Bar of Wisconsin now wishes to voice
its support for the proposed rule, CR 03-111.

Based on an analysis I performed of a sample of 49 actual copy service bills selected at random, the average
cost under the revised HFS 117 as proposed under CR 03-111 exceeds the cost under the former HFS 117
(which applied only to bodily injury claims in litigation) by 94% and exceeds the former HFS 117 adjusted
for inflation by 63%. At the same time, it is about 18% less than the average of actual copy service bills
reviewed. Thus, it appears that the proposed CR 03-111 represents a middle ground, taking into account the
need of patients to obtain records at reasonable cost and, at the same time, recognizing the increased cost of
privacy protections, record maintenance and record reproduction.

CR 03-111 is the product of an effort by DHFS that spanned several months and in which all interested
parties had ample opportunity for input. Information submitted to the Department came from parties with
significantly opposing views. I can attest to the thoroughness of the DHFS effort from my participation in
the process as a member of the advisory committee formed by DHFS for this effort. The divergence of
opinion is apparent from the record compiled by the Department. The State Bar of Wisconsin believes that
CR 03-111 is a reasonable reconciliation of contested points, which will provide needed stability and
uniformity with respect to the fees charged for medical records and will benefit consumers of medical
services in Wisconsin. Accordingly, the State Bar of Wisconsin respectfully urges the committees to allow
CR 03-111 to go into effect as drafted.



Good morning; My name is Barb Savagian. | am a Registered Health
Information Administrator, and am the Manager of Health Information Services at
Mercy Medical Center in Oshkosh, Wl. Mercy is part of Affinity Health System,
which includes 3 acute care hospitals, 17 clinics, an outpatient surgery center,
and a long term care facility.

The mission of Affinity Health System is to live out the healing ministry of Christ
by providing services that promote the health and well being of the communities
we serve, especially the poor. We are a non-profit organization, and nothing in
our mission statement even hints that we believe our health care facilities shoulid
be making a profit in providing release of information services. The reality of any
business is that they at least need to cover their costs and have some money for

further advancement.

Last year at Affinity Health System 28,884 record requests were processed,
totaling over 640,000 pages of medical information!! Information that is used for
continuing patient care is provided to other healthcare providers free of charge.
We call these non-billables. It is my experience that this is standard practice in
the state of Wisconsin. There is considerable value placed on human life,
privacy, and dignity. Very often the decisions your doctor makes on how to treat
your current ailment is based on your medical history. In accordance with our
mission and patient rights, we believe we are obligated to provide that
information for every patient’s health and well-being. About 55% of our requests

are for non-billable records.

The remaining (approximately 45%) records we release are considered “billable”
- these are requested by insurance companies, attorneys, review organizations,
and others, from whom we can require payment from in return for the service of
providing a copy of the record. “Billable” customers, however, are using the
information for a different purpose. It is not to better the patient’s health status,
but often to evaluate the outcome of services previously rendered for legal
matters, litigation, entitlement or reimbursement.

There are volumes of laws surrounding the release of records, often dependent
on the type of care provided. Those who staff release of information functions
are specially trained and constantly updated on changes that affect their jobs.
The majority of the time it takes to provide the service is in the “up front” work —
making sure everything is correct on the consent, logging it, locating the charts,
and reviewing the documentation to assure the chart can be released according
to the type of consent that was sent in.

Logically, the time it takes to complete “up front” processing increases when
invalid information is rent on the authorization to release records by the
requestor. During the first 6 months of 2003 at Mercy Medical Center, 11%
(Average= 29 of 262/month) of the billable requests for information had to be
returned after review; they were invalid. This pushes the responsibility from the



requestor to the healthcare facility to follow up to make sure the request is
fulfilled in a legally acceptable manner. We have to return the request with
documentation as to why the request is invalid, and require that it be corrected so
we can release the information in a legally acceptable manner. There are often
phone calls during this process, also. Rather than fulfilling one request, it is like
filling two; sometime three if the request is invalid the second time. In
comparison, only .6% (2 of 345/month) of our non-billable requests had to be re-
processed due to invalid authorizations during this same period of time.

In our case, even though number of non-billable requests slightly outweighs the
billable requests, the number of documents produced for billable requests
outweighs the number for non-billable by almost 4:1. The average number of
pages in a non-billable request is 6.7; the average number of pages in a billable

request is 25.8.

We have found that with non-billables, most of the requested information is
contained within a limited number of documents that have been dictated by the
physician, all of which are maintained electronically in our |.S. system, and can
be printed from there. This does help create efficiencies, but it is offset with the
cost of the investment into the software, upgrades, additional hardware
technologies, and staff training required to keep us on that cutting edge. This
supports reviewing the rates periodically, as things do evolve.

In addition to those documents discussed above, billable requests often include
progress notes, orders, nursing, & ancillary documentation that are not in our I.S.
system. This necessitates retrieval of the paper record, whether it is on-site or in
off-site storage. Retrieval of off site records increases the turnaround and cost of
processing the request, whether it is facility or vendor owned.

As evidenced here, the re-processing to gain a valid consent for billable requests
is almost 15 times higher (2 compared to 29) than with non-billables, and the
amount of paper and resources used to recreate the record for a billable request
is 4 times higher (6.7 pages compared to 25.8 pages) than non-billable records.

| would suspect these rates may be similar at other facilities, but encourage the -
Committee to take the draft back and study the environment carefully with
medical record retainers around the state.

The reality is that probably 75% of our time and resources used for release of
information is attributable to billable requests at MMC. We should be allowed to
charge accordingly, and would be privileged to work with the Department of
Health and Family Services to redraft this rule to reasonably cover costs of
reproducing confidential patient medical records. It is an opportunity for this
Committee to make an equity statement that whoever requests billable records is
obligated to pay a just fee for reproducing them. As they are not being used for
patient care, it is not a cost that should be passed to patients/payors by the



healthcare organizations. Thank you for your consideration in this important
matter.




March 24, 2004

TO: Members of the Senate Committee on Health, Children, Families, Aging and Long Term Ca:rye’
Members of the Assembly Committee on Health

Dear Members:

The purpose of this letter is to submit to you in addition to the oral testimony provided March 30, 2004
concerns and information from ThedaCare, Inc. about the proposed rules for HFS 117 dealing with copy
fees. In December of 2003 we submitted a letter to Mr. Hartzke, Office of Legal Counsel, our concerns for
consideration.

While we do not question the good intentions of the department in drafting these changes, the unintended
consequence will be to shift millions of dollars of the cost of producing these records from the requester to
the healthcare provider — unnecessarily fueling the rising cost of care.

As the largest local community health system in Northeast Wisconsin with 3 hospitals, 5,200 employees,
twenty-one primary care locations and other ancillary services such as behavioral health, home care and
senior care, we serve more than 250,000 people each year — many in multiple episodes of care. As you can
imagine, this leads to more than 100 requests each day for a variety of medical records.

For us, the most accurate, cost-efficient, expeditious and customer-friendly method of meeting these
requests is to use an outside vendor. It is a unique relationship in which ThedaCare provides the overhead
such as work space, copiers, and information technology which the vendor uses to fulfill the requests
directly with the customer. All fees for these services are charged by and paid directly to the vendor. To
have to bring these services back in house if vendors can’t exist to perform this function, will be quite
costly to the ThedaCare organization, and require that cost shifting back to all our patients through
increased rates or other means to absorb the cost.

Even with ThedaCare providing overhead as it currently does, the fee structure prescribed by HFS 117
does not begin to cover the actual costs our vendor incurs in fulfilling record requests. If ThedaCare is
then forced to hire additional staff to fulfill the services now being supplied by an outside vendor, our
conservative estimate would be an additional 12-15 FTE’s at a cost in excess of $400,000. And this does
not include the additional burden on our rural hospital in New London. A high level review of our
calculations is included with this letter.

Now consider that there are more than 150 acute-care hospitals in Wisconsin, not to mention tens of
thousands of individual health care providers of all types, from independent physicians to nursing homes,
sub-acute facilities, surgery centers and other facilities. The total cost to the healthcare industry in
Wisconsin will be many millions of dollars.

In the end, the fee schedule in HFS 117 will either divert financial resources from patient care to records
production or, more likely, shift the cost of records production from those requesting the records to every
healthcare consumer in the state in the form of higher patient services charges. This means higher insurance
premiums for every healthcare consumer in the state.

We cannot imagine that this was the intent of HFS 117. The fee structure of HFS 117 is inadequate to
meet our costs, and the resulting shift in costs will hurt every single purchaser of healthcare including the
very people it seeks to protect — those requesting records.



We at ThedaCare strongly urge that the fee structure in HFS 117 be reviewed and altered to reflect the true
cost of records production as outlined by the rule. ThedaCare stands willing to work with and support
HFS in adopting a fee schedule that more accurately reflects the cost. We are asking that this go back to
Committee and a more reasonable rate process be determined. We stand willing to assist in that process.

Please feel free to call or contact me at any time if we may be of assistance in addressing this important
concern.

Sincerely,

g@%"} %f@%@*&

Beth Malchetske, MBA, RHIA
Manager, Health Information Security
ThedaCare, Inc.
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