March 30, 2004

TESTIMONY
To:  Members of the Senate and Assembly

From: Michael Wickman
Executive Vice President
SOURCECORP
1030 Ontario Road
Green Bay, WI 54311

RE: OPPOSITION TO DRAFT RULE HFS 117

SOURCECOREP is a Business Process Services company that specializes in the
outsourcing of Release of Information (ROI) services. The company’s Wisconsin
operation was founded in 1982, and is headquartered in Green Bay. SOURCECORP
currently employee in excess of 400 employees in the State that provide specialized ROI
services to over 300 healthcare facilities in Wisconsin. Our WI operations ended year
2003 with annual revenue slightly over $22 million, with 54% of that revenue coming
from our ROI services division.

SOURCECORP opposes HFS 117 because the proposed fees will not adequately cover
the costs of providing professional and quality ROI Services. This opposition is based on
statistical data reflected in our 2003 year-end financial results. In 2003, our company
responded to in excess of 738,000 requests from various parties seeking copies of
Protected Health Information (PHI). The average number of copies per request was 29
pages. Under proposed HFS 117, the fee that can be charged based on a 29 page request
would be as follows:

PROPOSED HFS 117

$15.00 Retrieval Fee
$8.99 ($.31 x 29 pages)
$23.99

This proposed rate compared to current mandated rates in our neighboring states of MN,
IL, and MI, based on the same 29 page average reflect the following charges:

MN IL Ml

$14.02 Retrieval Fee $20.96 Retrieval Fee $20.00 Retrieval Fee
$31.03 ($1.07 x 29 pages) $19.50 ($.78 x 25 pages) $20.00 ($1.00 x 20pg)
$45.05 $ 2.08 (8.52 x 4 pages) $ 4.50(.50x 9 pgs)

$42.44 $44.50




In addition to these mandated rates, all three of these states have included annual CPI
price adjustments.

In reviewing the equality of the rate structures of our neighboring states, I must question
the information gathering process that the WI Department of Health and Family Services
used to come up with their compromised fee structure. There was nothing in their report
that reflected a calculation or formula based on any due diligence process involving the
survey of a health care provider or copy service in determining their proposed HFS 117
fee structure.

The Health Care Provider business exemplifies cost shifting practices. We are all aware
of the shifting costs from shortfalls in Medicare and Medicaid reimbursement to private
payers. Our company’s billing rate for a 29 page request last year was $60.18. That rate
was off set by current mandated rates within the State of Wisconsin for Workers
Compensation and Certified Legal Requests that averaged $13.05 per request; and Social
Security Disability requests that averaged a flat fee of $20.00 per request. Based on our
2003 financial statement, our average COST per billable request was $37.55, which is
36% higher than the proposed HFS 117 fee structure would allow, and our financial
statement reflected a loss of $255,000 last year. How are we expected to remain in
business when the proposed fee is 36% less than the direct cost of providing a
service...with no profit considered. In addition, copy services are approximately 39%
more efficient in providing ROI services than a health care provider. This means that the
health care provider costs would be $61.56.

Who is complaining about the current fee structure? Only the attorneys who are “for
profit” organizations. The patient, who is the single largest requester has absolutely no
objection to existing fees and/or processes.

It is my belief that the Department of Health and Family Services considers the ROI
Business to be a straight forward photocopying process. I ask the Senate and Assembly
members to oppose the Draft Rule HFS 117, and urge the DFHS to work with Health
Care Providers and their Business Associates to fully understand and acknowledge the
complexity involved in providing ROI services, and establish a fee structure that is fair
and equitable.

Thank you for your consideration.

Michael P. Wickman
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mamm HEALTH SYSTEM

Mercy Medical Center
500 S. Oakwood Rd. ® Oshkosh, Wisconsin 54904 ¢ (920) 223-2000

March 29, 2004

TO: Members of the Senate Committee on Health, Children, Families, Aging and Long Term

Care
Members of the Assembly Committee on Health

Dear Members:

In addition to comments included in oral testimony presented on March 30, 2004, | am submitting
to you information regarding concerns specific to Mercy Medical Center and Affinity Health
System regarding the proposed rule HFS117.

| realize there have been many sides of the story presented and this is a complex issue. The
bottom line is that there are high costs associated with reproducing medical records in
accordance with protecting the patient’s right to privacy, whether it is done by a service or by the

facility itself.

Using the guidelines defined in HFS117, it takes 70 minutes to fully process one record request.
The average wage (including benefits) is estimated at $16.2 /hour. Mercy Medical Center
averages 607 requests per month. According to these guidelines, it requires 710 hours/month to
fulfill these requests, with staff wages totaling $11,360.00/month. Over a 1 year period of time,
this would be $136,320 before any management compliment, supply, equipment, software,
overhead, or bad debt recoupment fees were included. These pieces could easily add

$15,000/year.

If we looked at this throughout Affinity Health System, which totals 28,884/year it wouid total an
additional 33,698 staff hours for a total of $539,168. Again, costs associated to the process in
addition to the staff hours paid could surpass $15,000/year for each of the 2 hospitals included in
this review (Mercy Medical Center — Oshkosh, and St. Elizabeth Hospital , Appleton), and the
AMG clinics. The figure is near $600,000. That cost, coming back into the hospital, would
somehow need to be passed back to all patients/payors.

If we only included the billable requests, it would total 13,320 requests/year, and 145,584 staff
hours totaling $249,350. Add to that an estimated $45,000 in additional costs (above), and we
near $300,000 that would somehow need to be passed back to all patients/payors , rather than to
the people requesting the records for purposes that are not medically necessary. Far too many
people are without healthcare coverage because they, or their employer, cannot afford the cost of
the premiums. Having to push back the cost of reproducing records to all patients/payors has the
impetus to increase the cost of premiums, potentially leaving even more people without coverage.

Affinity Medical Group ® Affinity Occupational Health o Affinity Visiting Nurses ® Calumet Medical Center
Franciscan Care & Rehabilitation Center ® Mercy Medical Center ® Network Health Plan @ St. Eligabeth Hospital

Sponsored by Ministry Health Care and Wheaton Franciscan Sisters



The proposed rates clearly would not cover these costs of reproducing records, whether done by
the facility or an outside service. Please reconsider the rule, and adopt a fee schedule that more
accurately reflects the cost of reproducing confidential patient medical records. We are willing to
assist in that evaluation.

Sincerely, )
{
Burb Sevng e, Ll

Barb Savagian, RHIA
Manager, Health Information Services
Mercy Medical Center




LEGAL ACTION OF WISCONSIN, INC.

SLLSC

\\ MADISON OFFICE \
Serving Columbia, Dane, Dodge, Green, Jefferson and Rock Counties
31 South Mills Street, P.O. Box 259686, Madison, Wisconsin 53725-9686
Phone (608) 256-3304 Toll-free (800) 362-3904 Fax (608) 256-0510 Web www.legalaction.org

TO: Senate Committee on Health, Children, Families, Aging and Long-Term Care
Assembly Committee on Heal

FROM: Bob Andersen ?ﬁg

RE: Proposed HFS 117, proposing to amend sections HFS 117.01 to 117.04 and repeal

and recreate section HFS 117.05, relating to fees for copies of health care records.
DATE: March 30, 2004

Legal Action of Wisconsin, Inc. (LAW) is a nonprofit organization funded by the federal Legal
Services Corporation, Inc., to provide legal services for low income people in 39 counties in
Wisconsin. LAW provides representation for low income people across a territory that extends
from the very populous southeastern corner of the state up through Brown County in the east and
La Crosse County in the west

Attached is a copy of our proposal to DHFS to amend the proposed rules in a way which
will enable our organization to maintain its level of representation of low income people in
their applications for SSI and in a way which will save the state most of an estimated
$623,300 that the proposed rules will cost the state, according to the fiscal note that
accompanies these rules. Attached is a copy of the fiscal note.

Essentially, our amendment would save our clients and the state the additional charge of $12.50
per request for requests of 5 copies or less and of $15.00 per request for requests in excess of 5
copies. The amendment simply provides that the same charge that applies to patients will also
apply to requesters of records in judicial or administrative proceedings involving public benefits
from a government program. That charge will simply be 31 cents per page, without any
additional charge for each request that is made. We chose the expression “public benefits from a
government program” because that expression is used by the federal HIPPA regulations,
although our principal concern really focuses on social security disability cases.

If the rule were to be amended just to make the same charge per patient apply as well to social
security disability cases, it would satisfy our concerns and save the Disability Determination
Bureau of DHFS most of an estimated 3465,000 GPR, according to the fiscal note.

The fiscal note estimates that the Disability Determination Bureau (DDB) within DHFS would
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require an additional annual cost of $465,000 for social security claims and $109,300 in MA
costs for medicaid disability claims. Under these programs, the Bureau expects 180,000 requests
at an average of 26 pages per request. The fiscal note goes on to estimate an additional cost of
$49,000 annually for the DWD Division of Vocational Rehabilitation (DVR). The total of these
additional costs is $623,300. While our proposal would still leave the Bureau and DVR with a
cost of 31 cents per page, the deletion of the extra charge of $12.50 per request of under 5 pages
and of $15.00 per request over 5 pages would greatly reduce this cost.

DHFS maintains that the law does not allow it to adopt the amendment that I suggest, because it
does not have the authority under the statute. My attached memo addresses that concern. In
summary, the law allows an agency to adopt rules to implement any statute it is charged with
administering, as long as the rules do not conflict with a statute or the rules do not go beyond the
scope of the statute they are administering. The amendment we are suggesting is well within the
scope of the statute that is being administered by DHFS and does not conflict with any provision
in the statute or any other statute.

The adoption of the kind of amendment that we are suggesting here would ensure that we can
continue to represent people in SSI cases at the level we have been doing. Our representation of
clients in these cases provides an additional benefit to the state in that it guarantees disabled
people the assistance they need and it relieves the state of the difficult burden it has under W-2
for these clients. '



LEGAL ACTION OF WISCONSIN, INC.

.

MADISON OFFICE
Serving Columbia, Dane, Dodge, Green, Jefferson and Rock Counties
31 South Mills Street, P.O. Box 259686, Madison, Wisconsin 53725-9686
Phone (608) 256-3304 Toll-free (800) 362-3904 Fax (608) 256-0510 Web www.legalaction.org

TO: Larry Hartzke
Office of Legal Counsel
DHFS

FROM: Bob Andersen BLM&%

RE: Comments for Department of Health and Family Services Hearing on Proposed
HFS 117

DATE: December 19, 2003

Legal Action of Wisconsin, Inc. (LAW) is a nonprofit organization funded by the federal Legal
Services Corporation, Inc., to provide legal services for low income people in 39 counties in
Wisconsin. LAW provides representation for low income people across a territory that extends
from the very populous southeastern corner of the state up through Brown County in the east and
La Crosse County in the west. Public benefits law is one of the three major priority areas of law
for our delivery of legal services. As a result, our organization has been extensively involved in
representing applicants for state and federal public benefits over the years. The use of medical
records is especially important in our representation of low income clients in their applications
for SSI, although we request records in worker’s compensation and Medicaid cases as well. In
the course of a year, we average about 900- 1000 cases where we request medical records.

In the past, we have paid for medical providers at the rate set in current HFS 117, which is the
greater of $8.40 per request or 45 cents per page for the first 50 pages and 25 cents per page for
more than 50 pages. This is because our cases were treated as being covered by section
908.03(6m) of the statutes as actions which were subject to the rate set by HFS 117.
Unfortunately, when the new medical record producing industry took over from the hospitals,
clinics and doctors, these new corporations reinterpreted section 908.03(6m) as not to apply to
almost all of our cases because most of our cases are federal claims and not state claims
involving subpoenas. Our costs for copies of these records skyrocketed. In many cases, where we
paid $8.40 in the past, we have been billed as much as $36 at a rate of $3 per page. The proposed
rule would require us to pay .31 per page plus an additional charge of $12.50 per request for 5
copies or $15.00 per request for more than 5 copies. In the example that we use, for
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12 copies we would have to pay $18.72, compared to the $8.40 charge we had in the past. When
one multiplies that by the number of cases we handle per year, this becomes an exorbitant cost
which we are not able to meet. Our clients are too poor to pay these costs and the shrinking
budget that Legal Services Corporation programs have suffered over the past many years does
not allow us to cover those costs.

SSI recipients and applicants depend upon receiving copies of medical records for their
eligibility for SSI. It is critically important for our clients who are unable to work to receive SSI
and MA for their very subsistence. In addition, the state benefits from our successful provision of
services to SSI applicants, because these applicant are removed from W-2 rolls and other forms
of state public assistance.

L We Recommend a Revision of the Proposed Rule to Require the Lower Fee Limit

for a Requester Involved in Judicial or Administrative Proceedings Regarding the
Patient’s Receipt of Public Benefits from a Government Program -- the Revision
| Would Also Save the State at 1.east $623.000 .

We would like to recommend an amendment to proposed HFS 117, which would place
our clients on the same level as are individuals or personal representatives of the
individuals. Our suggested amendment would then require our clients to pay $.31 per
page, without the additional charge of $12.50 per request for 5 copies or $15.00 per
request for more than 5 copies. Our amendment would also benefit the state agencies who
would also only be required to pay the same rate available for individuals, without being
charged the extra $12.50 or $15.00 per request. According to the costs projected by your
fiscal note for the state, the adoption of our suggested amendment would save the state at
least $623,000. Your fiscal note estimates that your proposed rule may cost the Disability
Determination Bureau of DHFS an additional $465,000 GPR, in seeking medical records
for Social Security claims and an additional $109,300 GPR for medical records for
Medicaid disability claims. In addition, the fiscal note indicates that costs for the
Department of Workforce Development’s Division of Vocational Rehabilitation could
rise by $49,000 GPR. As your fiscal note also reveals, other state agencies rely on copies
of medical records and their costs would most likely rise also.

We recommend that HFS 117.05 (2) be amended as follows:
) i - HFS 117.05 Fees for duplicate records.

(2) Requests for Records from Patient, or Personal Representative, or

Requester Involved in Judicial or Administrative Proceedings Regarding the
Patient’s Receipt of Public Benefits from a Government Program. If a
patient, or personal representative, or requester involved in judicial or

administrative proceedings regarding the patient’s receipt of public benefits
from a government program requests duplicate copies of the patient’s health

care records, the health care provider may charge no more than the

2



II.

following fee:
(a) For other than X-rays, all of the following:
1. Thirty-one cents per record page.

2. The actual costs of postage or other means of delivering the requested
duplicate records to the person requesting the records.

(b) For X-rays, all of the following:
1. $5.25 per X-ray copy.

2. The actual costs of postage or other means of delivering the requested
duplicate records to the person requesting the records.

The Legislative Intent of 2001 Act 109 Does Not Require a Single Fee Limit, as
Contended by DHFS.

DHFS contends, in its fiscal note, that it cannot “exempt certain law firms and health care
providers from the rule’s applicability” because that would be “contrary to the
legislature’s intent that the rule, to the extent possible, specify a single fee limit for all
parties.” The fiscal note goes on to say that “specifying a lower fee limit for particular
law firms (or a higher fee limit for particular health care providers) would also be
contrary to legislative intent.”

There is no basis for these contentions on the part of the department for the following
reasons:

1. There is nothing in the express provision of the legislation being implemented
that reveals that it was the legislature’s intent to “specify a single limit for all
parties.” :

2. The express provision of legislation governs what is its legislative intent, unless
the legislation is ambiguous, and there is nothing ambiguous on the face of this
legislation.

3. —Evenif one were to conclude that the legislation is ambiguous, there is nothing in
the official record that indicates that it was the legislature’s intent to “specify a
single limit for all parties.”

4. The proposed rule violates this proposition itself because it does not propose a
“single limit for all parties,” since there are two levels of charges imposed: one
for individuals and their personal representatives and a second one for others who
request records on their behalf.

Oral communications made by legislators or individuals involved in the legislative
process dre not recognized by law in determining what was the intent of the legislature.
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The legislation being implemented is in sections ’146;83 and 908.03 of the statutes, as
amended by 2001 Wisconsin Act 109 (the budget repair bill). Those provisions of Act
109 are as follows:

Section 336h. 146.83(3m) of the statutes is created to read:

146.83(3m)(a) The department shall, by rule prescribe fees that are based on an
approximation of actual costs. The fees, plus applicable tax, are the maximum
amount that a health care provider may charge under sub. (1)(b) for duplicate
health care records and under (1)(c) for duplicate X-ray reports or referral of X-
rays to another health care provider of the patient’s choice. The rule shall also
permit the health care provider to charge for actual; postage or actual delivery
costs. In determining the approximation of actual costs for the purposes of this
subsection, the department may consider all of the following factors:

1. Operating expenses, such as wages, rent, utilities, and duplication

equipment and supplies.

2. The varying cost of retrieval of records, based on the different media on
which the records are maintained.

3. The cost of separating requested patient health care records from those
that are not requested.

4. The cost of duplicating requested patient health care records.

5. The impact on costs of advances in technology.

Section 523 p. 908.03(6m)(d) of the statutes is amended to read:

908.03(6m)(d) Fees. Before January 1, 2003, the department of health and family
services shall, by rule, prescribe uniform fees that are based on an approximation
of actual costs._The fees, plus applicable tax, are the maximum amount that a
health caré provider may charge under-par—{c)3- for certified duplicate patient
health care records. The rule shall also allow the health care provider to charge
for actual postage or actual delivery costs. The commencement of an action is not

a prerequisite for the application of this paragraph

Section 523q.b 908.03(6m)(d) of the statutes, as affected by 2001 Wisconsin Act
-~ (this act), is amended to read:

908.03(6m)(d) Fees. After December 31, 2002, the department of health and
family services shall, by rule, prescribe uniform fees that are based on an
approximation of actual costs. The fees, plus applicable tax, are the maximum
amount that a health care provider may charge for certified duplicate patient
health care records. The rule shall also allow the health care provider to charge

for actual postage or actual delivery costs. Fhe-commencenent-of-anacttonisnot

aprerequisite-for-the-applicatronrof- this-paragraph For duplicate patient health
care records and duplicate X-ray reports or the referral of X-rays to another health
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care provider that are requested before the commencement of an action, s. 146.83
(1)(b) and (c) and (3m) applies.

Nothing in the express words of the legislation that was created by 2001 Act 109 refers
to specifying a single fee limit for all parties. The legislation does not even imply
anything about single fee limits. The language in the statute, section 908.03(6m)(d),
referring to “uniform fees,” is statutory language that existed long before the adoption
of 2001 Act 109, and this is language that supported different fee levels for different
people for many years before the enactment of 2001 Act 109. It supported a lower fee
level that we benefitted by for many years before the new record producing
corporations took over and reinterpreted section 908.03 (6m)(d) as not to apply to us.
This statute was the basis for the current administrative rule adopted by DHFS to set a
lower charge for fees for certain litigants.

In any event, the reference to “uniform” fees in section 908.03 (6m)(d) is not part of the
legislation that was adopted by 2001 Act 109. Furthermore, that pre-existing statutory
language refers only to fees under section 908.03 (6m)(d) and not to fees under section
146.83 (3m). The legislation created by 2001 Act 109 says nothing about “uniform fees”
or a “single fee limit.”

The well established rule of statutory construction is that the express terms of the
legislation govern what is legislative intent, unless the language is ambiguous. Bruno v.
Milwaukee County, 260 Wis. 2d 633, 660 NW 2d 656 (2003). If the language is
ambiguous, the legislative history behind the proposal may be consulted to ascertain what
was the legislative intent. There is nothing ambiguous about the legislation that was
drafted. There is nothing in the provisions of 2001 Act 109 that says anything about
single fee levels. As a result, the law does not permit an inquiry into what was the
legislative history behind this proposal.

Even if the legislation were to have been written in an ambiguous way, however, there is
nothing in the official record of the legislative history of this proposal that supports the
idea that the legislature intended this language to require “single fee limits.” Attached are
copies of memos from the State Bar of Wisconsin and the Wisconsin Academy of Trial
Lawyers, addressed to 2001 SB 71, which culminated in the provisions of Act 109. While
it is probable that these are not a part of the official legislative history of 2001 Act 109,
even these memos do not state that the legislation is intended to result in a “single fee
limit.” They state that the goal of the legislation is to eliminate exorbitant costs and to
eliminate the distinction between costs charged where an action has been commenced
and costs charged where no action is involved. The uniform fee levels they refer to are
uniform levels achieved by eliminating the distinction between situations where actions
have been filed and situations where they have not. As an aside, it is ironic that the intent
revealed in these communications is to reduce the-exorbitant costs of getting records, in
view of the increases in costs that are authorized by HFS 117.

In any event, the legislation is clear on its face that there is nothing in 2001 Act 109
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1.

that even addresses single fee limits, much less requires it. Consequently, rules of
Statutory construction preclude any interpretation that the legislature intended to
“specify a single limit for all parties” and that specifying a lower or higher limit for
some parties would be “contrary to legislative intent.”

Moreover, the reality is that the department does not even adhere to its own contention
that it must specify a single fee limit, because it establishes a two tier fee limit, with a
lower fee for individuals or their personal representatives. While the lower limit is said to
be required by federal law [Health Insurance Portability and Accountability Act
(HIPPA)], still it results in different levels for different people and not a “single fee limit
for all parties.”

DHES Has Broad Authority to Adopt this Rule Revision

It is clear that the department has the authority to adopt our proposed rule revision in
order to implement the provisions of two statutes it is administering, sections 146.83
(3m) and 908.03 (6m)(d). DHFS has the authority to adopt this rule revision pursuant to
s. 227.11 (2)(a) of the statutes and pursuant to the specific provisions of 146.83 (3m) and
908.03 (6m)(d), which direct the department to adopt administrative rules prescribing
fees.

With respect to the department’s broad authority under section 227.11 (2)(a), DHFS in
its recent Statement of Scope of Proposed Rules, relating to the proposed creation of HFS
2 for the recoupment of overpayments of public assistance, states that it has broad
authority to promulgate administrative rules:

The Department’s authority to promulgate these rules is under 227.11 (2)(a),
Stats., which authorizes the Department to promulgate rules interpreting the
provisions of any statute administered by it, if the Department considers it
necessary to bring about the purpose of the statute.

This is consistent with the department’s statement with respect to the recent enactment of
administrative rules allowing the recoupment of SSI payments in the recently enacted Ch.
HFS 79, Wis. Adm. Code. In the creation of this administrative rule, DHFS similarly
maintained that s. 227.11 (2)(a) gives it the general power to adopt administrative rules to
interpret-and implement any statute that the department administers. In the case of HFS

~ 79, the department maintained that the statutes being administered are s. 49.77 and

49.775, the statutes that generally prescribe the eligibility requirements of the SSI
program. The department maintained that it had the general authority to adopt HFS 79,
allowing the recoupment of SSI overpayments, notwithstanding the absence of any
express provision for recoupment in s. 49.77 and s. 49.775; notwithstanding the express
entitlement to benefit levels under those statutes; and notwithstanding a February 28,
2001 letter from the Joint Committee for Review of Administrative Rules that said as
follows:



First, a majority of the members of the committee believe that the rule is without
statutory authority. Department representatives testified that they believe that
chapter 227 of the statutes gives the department authority to write administrative
rules for programs administered by the department. While this is generally true,
other statutes need to be examined to answer this question.

The benefit level for state supplemental payments to SSI recipients is established
by statute. (Sections 49.77 and 49.775, stats.) Therefore, the benefit level can
only be reduced when authorized by a statute. An administrative rule reducing
benefit payments to recoup a previous overpayment would be illegal because an
administrative rule cannot trump a statute. What is needed is a statute authorizing
recoupment in certain situations.

The department maintained its position about the general authority given to it by s.
227.11 (2)(a), even faced with the reality that the legislature expressly provided for the
recoupment of W-2 benefits in the statutes (s. 49.161) and expressly provided for the
recovery of Food Stamp overpayments in the statutes (s. 49.793), but was silent regarding
overpayments of SSI. Under usual rules of statutory construction, this would lead to the
conclusion that the legislature did not authorize the department to recoup overpayments
for SSI. Nonetheless, the department promulgated HFS 79, notwithstanding the existence
of these statutes and notwithstanding the opinion of JCRAR.

Accordingly, the department contends that it has broad authority to adopt administrative
rules under s. 227.11 (2)(a), as long as there is a statute it is administering.

In the case of DHFS 117, there are two such statutes: sections 146.83 (3m) and 908.03
(6m)(d). Both of these statutes provide that an individual is entitled to receive copies of
health care records in exchange for the payment of fees, to be established by DHFS by
administrative rule. These statutes provide an even greater basis for the department’s
statutory authority to adopt administrative rules than the SSI statute, because they
specifically grant DHFS the authority to adopt rules.

The Same Equities Exist for Allowing the Lower Fee to Be Paid by a Requester of
Records in Judicial or Administrative Proceedings Regarding the Individual’s
Receipt of Public Benefits.

The department has proposed HFS 117.05 (2), which sets lower fees for duplicate records
for patients or personal representatives of the patient. The lower fee for patients and
personal representatives reflects the requirements of federal regulations adopted pursuant
to the Health Insurance Portability and Accountability Act (HIPPA).

The lower fee to be charged to individuals or personal representatives is required by 45
CFR 164.524(c)(4), which provides that an individual has the right to access to records,
provided that the provider “may impose a reasonable cost based fee, provided that the fee
includes only the cost of :



(1) Copying, including the cost of supplies for and labor of copylng, the protected health
information requested by the individual

(i1) Postage, when the individual has requested the copy, or the summary or explanation,
be mailed; and

(iii) Preparing an explanation or summary of the protected health information, if agreed to
by the individual as required by paragraph (c)(2)(ii)”

45 CFR 164.502(g) provides that the same applies to a personal representative of the
individual, but that an attorney is not a personal representative. The amendment which we
suggest does not provide that an attorney is a personal representative. It allows an
individual to benefit from the reduced fee where the requester is requesting the
information in judicial or administrative proceedings regarding the individual’s receipt of
public benefits from a governmental source. Nothing in federal or state law prohibits
DHEFS from extending this lower fee to this class of people.

We think that the same equities that apply to individuals and their personal
representatives should also apply to an individual where records are being requested in a
proceeding involving the individual’s receipt of public benefits from a government
program. Copies of medical records are especially indispensable for petitioners for SSI
benefits. Their claims are ones of physical and mental disabilities, which depend upon the
availability of medical records. The same is true for people who have claims for general
relief based on physical or mental incapacity. Medical records can also be relevant to
determinations of eligibility for W-2.

The language “public benefits from a government program” is actually used by the
federal HIPPA regulations, s. 164.501 (definition of “required by law”) and s. 164.512
(3), in authorizing the release of patient records, although nothing is said there about the
fees that may be charged. Section 164.512 (e) refers to the authorization for releasing
records in judicial and administrative proceedings, although, again, nothing is said there
about the fees that may be charged.

Thank you for your consideration of this proposed revision of HFS 117.

If there is any further information you would like, please feel free to contact me.



DEPARTMENT OF HEALTH AND FAMILY SERVICES STATE OF WISCONSIN
Office of Legal Counsel 5.227.135, Wis. Stats.
EXS-261 (05/01)

STATEMENT OF SCOPE OF PROPOSED RULES

SUBJECT
The Department proposes to create a new chapter of administrative rules, HFS 2, that addresses the

Department's ability to recoup overpayments the Department inadvertently and inappropriately made to
recipients of Department program benefits.

POLICY ANALYSIS
Under s. 16.51 (4), Stats., the Department of Administration is responsible for the collection of all monies due the

state. In the State Accounting Manual, the Department of Administration has, in turn, assigned to each State
agency the responsibility to establish and document internal procedures to assure that all accounts are recorded,
billed and collected or written-off in an efficient and timely manner. This includes the return of benefits that
were overpaid to recipients.

To date, the Department of Health and Family Services has relied on its written overpayment policy for its
collection procedures. Although the Department may recover overpayments due the state, a court found with
respect to one of the Department’s benefit programs that the Department could not administratively recoup
overpayments by offsetting a future benefit check without promulgating its procedure for doing so as an
administrative rule if the statute did not specifically authorize the recoupment. Therefore, the Department is
proposing to promulgate its procedure for recouping overpayments as ch. HFS 2.

STATUTORY AUTHORITY

The Department's authority to promulgate these rules is under section 227.11 (2) (a), Stats., which authorizes the
Department to promulgate rules interpreting the provisions of any statute enforced or administered by it, if the
Department considers it necessary to bring about the purpose of the statute.

STAFF TIME REQUIRED
The Department estimates it will take about 20 hours of staff time to draft the proposed rule.

Originating Division Preparer- First Initial and Last Name Date Prepared
Management and Technology | L. Hartzke 11/07/02
APPROVAL SIGNATURES
Administrator Date Signed
Susan Reinardy 11/12/02
Secretary Date Signed
Phyliis J. Dube 11/12/02
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Froedtert Hospital Opposes DHFS Rule 117

Froedtert Hospital is opposed to Proposed DHFS Rule 117, related to medical records fees. Froedtert
Hospital is an acute-care, academic medical center in Milwaukee.

During 2002, Froedtert provided care to patients on 112,662 days of inpatient hospital care and during
487,952 outpatient visits. Froedtert completed 1,666,407 laboratory tests and administered 3,313,076
pharmacy doses. Every one of these interactions resulted in the creation or expansion of a patient medical
record. Storing and maintaining these records is a significant effort, as is responding to requests for copies
of medical records. Froedtert processes approximately 30,000 requests for medical records annually.

Given the significant volume of medical records requests, underpayment for copies of medical records will
likely result in cost-shifting, meaning that all patients will subsidize the requests of patients receiving
records at a cost substantially below the cost of compiling them. The rule should be revised so that the
cost of record requests are born by individuals making the request.

The proposed fees are too low and do not reflect the cost of copying medical records. We believe that
several factors used to calculate the proposed fee schedule are not reflective of actual costs and have
resulted in estimated costs and a fee schedule that fails to adequately cover costs. Specifically:
v" The average record request is 31 pages, but DHFS used an average record request size of 25 pages
when constructing the schedule; and
v" Medical record maintenance has become significantly more complex since 1997, requiring
additional training and resulting in higher salaries. Records are located in multiple storage
mediums, including electronic systems which require staff to be computer literate. Also, due to
the state and federal privacy regulations, staff needs to understand the laws pertaining to release of
information.

The proposed rule fails to include cost of living increases for medical record fees. The rule requires
revision no more often than every 3 years. Coupled with the absence of a required cost of living increase,
this will result is a growing gap between the cost of providing records and the fees paid for the records.

The fee structure suggested by DHFS is considerably lower than the records fees charged in
surrounding states. According to the DHFS analysis, a 25-page records request would be subject to the
following fee limitations in Wisconsin and surrounding states:

Wisconsin: $7.75 (individuals); $22.75 (all others)
Minnesota: $40.04

Iowa: $25.00

Michigan: $46.00 (attorneys); $50 (insurers)
linois: $39.73

Based on the current cost of wages, supplies and dedicated equipment, the cost of filling a 25-page
request at Froedtert Hospital is $39.11.

Froedtert Hospital opposes the propoesed rule as the proposed fees are inadequate to cover costs, and
requests that the committee to send the rule back to the department for additional revisions.
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TO: Members of the Senate and Assembly Health Committees

FROM: Dan Laux
Chair - Legislative Committee
Wisconsin Medical Group Management Association

DATE: March 30, 2004
RE: Oppose CR 03-111
(HFS 117 — Fee for Copying Medical Records as proposed by
DHFS)

The Wisconsin Medical Group Management Association (WMGMA) appreciates the
opportunity to express its opposition to CR03-111, Department of Health and Family
Services Rule 117. We respectfully request that members of this committee return
this rule to DHF S with recommendations to review and collect additional information
on the actual cost of copying records, and accord it sufficient weight in order to make
significant changes that more accurately reflect the costs of making copies.

On the surface, the process of duplicating a medical record may seem like a
relatively simple task. However, the reality of the situation is that reproducing a
medical record is a complex and time consuming process that requires much more
than a trip to the photocopier. Those involved in medical record duplication are
highly trained professionals who must protect the patient’s privacy while complying
with requests for health care information. In addition, these individuals must be
experts on the extensive state and federal laws and regulations regarding the
release of confidential patient information.

CR 03-111 proposes that the Department of Health and Family Services

approximate actual costs of reproducing medical records in the administrative rule

and specifies that health care providers charge that amount for any health care

record duplication. WMGMA has the following concerns about the proposed HEADQUARTERS
legislation: 330 E. Lakeside Street

P.O. Box 1109
> The Legislature directed DHFS to develop a rule that reflects actual costs.

The proposed rule as written does not allow health care providers to recover
the actual costs of reproducing a medical record. These go beyond paper
and toner. There are labor and other costs associated with the various steps
taken to process a request for a medical record copy as outlined below.

Madison, Wi 53701
phone: 608.283.5410
800.762.8968

fax: 608.283.5424

WWW.WImgma.org



o Medical record duplication is a professional service and the
complexities of the law and stress of the job require a higher salary
than is paid to a receptionist or data entry person. In addition, the
costs associated with continuing education for this position are higher
than average due to the ever-changing state and federal laws and
HIPAA requirements.

o The steps and procedures involved with reproducing a medical record
are time consuming and may take staff time away from direct patient
care. Some WMGMA members have estimated the time to complete a
request at one hour, if the record is readily available. Some steps
included in this process:

Reading the request

Verifying authorization and patient information

Requesting additional information on incomplete requests

Compliance with HIPAA regulations (i.e. logging request)

Retrieving the record — records may be off-site in secured

storage, on microfilm or in another part of the clinic or facility

= Screening the record to comply with Wisconsin Statutes and
Federal Regulations such as checking record for alcohol, drug
abuse, mental iliness, HIV treatment

= |dentifying desired reports

* Disassembling record to prepare for copying

Copying the records from paper and other media such as

microfilm

Reassembly of records

Checking completeness of request

Recording of information being sent

Addressing “re-release” issue

Determining charges and preparing invoice

Preparing records for mailing such as addressing envelope,

preparing certified mail documents, etc.

= Refiling of medical record
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o The rule does not take into account the limited resources of the state’s
smaller clinics. Without someone specifically dedicated to handle
medical records, and because the critical privacy issues at stake
preclude delegation to untrained clerical staff, the task falls to those
few people responsible for managing the clinic. Their time is now spent
going through medical records, instead of monitoring the operations of
the clinic. The fee that they charge should certainly reflect the time
away from the clinic that they dedicate to the request.

o CR03-111 does not provide for regular review and updating of the rate
schedule set by DHFS. The WMGMA requests that the DHFS include
a cost of living adjustment in the rule to ensure that copy fees keep



pace with inflation. In addition, there should be penalties for those who
refuse or decline payment for the records they have received.

o The rule does not take into account the uncompensated cost of
releasing patient records when a patient requests a review of their
record. This requires the assignment of a dedicated staff person to sit
with the patient and answer questions as they go through their medical
charts.

o Additionally, the rule creates confusion with new definitions and
requirements contained in the Health Insurance Portability and
Accountability Act (HIPAA). This confusion will present significant and
unnecessary problems in the implementation of the uniform fee. There
is a cost factor to all these requirements.

For these reasons, the Wisconsin Medical Group Management Association urges you
to ask DHFS to revise the rule to reflect the actual costs of reproducing medical records.
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March 25, 2004

Senator Roessler, Chairperson

Committee on Health, Children, Families, Aging and Long TermCare
State Capitol

P.O. Box 7882

Madison, WI 53707

FROM: Marianne Baumgarten, Director Health Information Services
RE: HFS 117

Reedsburg Area Medical Center is in opposition to the proposed HFS 117 rule
copy fees. The release of information function is a complicated procedure and
costly. We have volumes of requests from attorneys, insurance companies,
social security, workman’s compensation, Metastar, other healthcare providers
~and from patients themselves. At our facility, we outsource this function to a
release of information company in order for our existing staff to perform duties
that support and enhance care for our patients. '

To cover the costs of this complex process for our release of information
company to continue to provide this service for our hospital, | feel that a
reasonable charge is $17.00 retrieval fee and $1.00 per page plus the $7.50.
The two tier system administratively is too cumbersome.

Please distribute this letter to your committee members.

Thank you for your attention in this matter.

Sincerely.- -
Marianne Baumgaﬂew

Director, Health Information Services
Reedsburg Area Medical Center
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