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State Senator

Robert T. Welch

WRITTEN STATEMENT OF SENATOR BOB WELCH ON SENATE BILL 126
January 23, 2004

Thank you for the opportunity to provide a statement in support of Senate Bill 126 relating to product liability
of manufacturers, distributors, and sellers. I apologize that I could not be here in person; however, I hope that
you will consider my statement and the testimony of those to follow me in support of this biil.

As you know, this bill will:

1.

2.

Establish the criteria to determine if a product manufacturer, distributor, or selier is liable to a person injured
by the manufactured product.

Provide defenses against claims including a rebuttable presumption that the clajmant’s intoxication or drug
use was the cause of his or her injuries and a rebuttable presumption that given evidence the product, at the
time of sale, complied in material respects with relevant standards, conditions, or specifications adopted or
approved by a federal or state law or agency the product is not defective.

Require the court to dismiss a claimant’s action if the damage was caused by an inherent characteristic of
the manufactured product that would be recognized by an ordinary person that uses or consumes the
product. '

Relieve a distributor or seller of liability if the distributor or seller receives the product in a sealed container

and has no opportunity to test or inspect the product. -~

Limits a defendant’s liability for damage caused by a manufactured product to those products manufactured
within 15 years.

Provides that, if the injured party’s percentage of total causal responsibility for the injury is greater than the
percentage resulting from the defective condition of the product, the injured party may not recover from the
manufacturer or any other person responsible for placing the product in the stream of commerce.

Provides that a product defendant whose responsibility for the damages to the injured party is 51% or more
is jointly and severally liable for all of those damages. The liability of a product defendant whose
responsibility for the damages to the injured party is less than 51% is limited to that product defendant’s
percentage of responsibility for the damages.

~OVER--
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You will have a substitute amendment before you that makes changes to Senate Bill 126 based on testimony
heard at the Assembly hearing on its companion, Assembly Bill 317. If you adopt the substitute amendment to

" Senate Bill 126 you will be adopting changes that were suggested during testimony on AB 317, thus making the
two bills the same. The substitute amendment clarifies that juries continue to have the same role that juries
always have had as a trier of fact in products cases; provides an exception to the statute of repose for a disease
that does not manifest itself until on or after three years before the 15 year period, provided that a cause of
action is commenced within 3 years of the manifestation; and the substitute amendment clarifies that this bill
relates to strict liability cases and does not eliminate or limit negligence suits against manufacturers, distributors
or sellers.

Senate Bill 126 puts common sense back into the civil justice system. This legislation does not reduce a
consumer’s ability to hold businesses responsible for faulty products, but instead it offers consumers a more
“defined framework to follow when they are harmed by a faulty product. Given our litigious society, businesses
need protection from unwarranted lawsuits costing hundreds of thousands of dollars. This legislation provides a
balance between protection and safety for consumers and the costly and frivolous lawsuits filed against
businesses. Senate Bill 126 reinforces that joint and several liability applies to products.

- ~ Thank you again for the';ﬁp]bérmnity -‘.co.uxge my support for Senate Bill 126.
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MEMORANDUM
To: Members of the Senate Committee on Judiciary, Corrections and
Privacy

From: State Bar of Wisconsin
Date:  January 23, 2004
Re: Senate Bill 126 - OPPOSE

The Litigation Section of the State Bar of Wisconsin opposes Senate Bill 126 because: (1) there
is no demonstrated need for it; (2) consumers would find it more difficult, if not impossible, to
recover for injuries sustained because of another’s negligence; and (3) it creates a disincentive
for manufacturers to implement product safety technology.

1. No demonstrated need.

Wisconsin has not experienced an explosion of product .
liability litigation. In 2001, only 85 produect liability cases | Corporate America ranked

were filed in Wisconsin, down from 116 cases in year Wisconsin’s Hability system

2000, down from 150 cases in 1999, IR | 1® best overall and 9™ best in
e L e | terms of overall treatment of

The United States Chamber of Commerce ranked tort and contract litigation.

Wisconsin favorably in its 2003 study of the reasonability
and fairness of state tort liability systems. All interviews
for the study were conducted among a nationally representative sample of senior attorneys at
companies with annual revenues of $1 billion and over. Corporate America ranked Wisconsin’s
liability system 11" best overall and 9™ best in terms of overall treatment of tort and contract
litigation,

2. Injured consumers will be denied recovery and left unprotected from unsafe
products.

The bill unfairly cuts off the right of injured consumers to obtain full recovery after the product
has been in the marketplace for 15 or more years. This provision does not take into account the
useful life of some products, like heavy machinery, or that some injuries, like lung disease from
asbestos, are not discovered until many years after the exposure. Requiring a person to bring a
claim before it is knowable is a denial of justice.

The legislation also creates a rebuttable presumption that a product is not defective if the product
complied with federal or state standards, regardless of whether those standards effectively

State Bar of Wisconsin
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protect consumers from death or injuries. It provides protection for the manufacturers of
defective products even though broad government performance standards are not a reliable
predictor of particular defective designs and should not shield companies from liability for their
negligence, or intentionally making unsafe products. - Here are just a‘few examples of defective
products meeting federal standards that injured or killed consumers:

Firestone Tires. Firestone made the ATX and Wilderness tires for the Ford Explorer.
Even though the tires passed the antiquated 30-year-old federal tire safety standard, the
U.S. Department of Transportation documented at least 200 deaths and 700 serious
injuries from crashes involving the tires.

Ford Pinto. A defective fuel tank that complied with minimal federal standards exposed
consumers to serious injury or death in 20 to 30 mile-per-hour collisions. By the time
these cars were recalled, Pinto fuel-fed fires had killed 'at-'i_e'ast_ 27 people and injured

- Child Car Seats. ‘Virtually alf child car seats comply with federal standards. Yet there
- bave been incidents where the carrier'separates from the base, low shield boosters gject or
paralyze kids, and convertible seats break at a couple of miles above the sled test.

By creating a defense to product liaBilit'y based on compliancé with certain standards, the
legislation shifts the risk for a defective product to the unwary consumer, the person with the
least amount of product knowledge to safeguard against injuries from a defect unknown to them:.

3. Product manufacturers will have a disincentive to implement product safety
technology and to publicize and fix older produets. .

Shié’idiﬁg those in the stream of commerce from liability for defective products creates a
disincentive to make the safest possible product. Product lability lawsuits have prompted safety
changes and made the market_piac_e safer for consumers. Here are a few examples:

" Flammable chil_dren’s pajamas taken off the market. ‘A manufacturer of children’s
pajamas made of 100 percent untreated cotton flan nelette stopped making the garment
when the company was ordered to pay damages to a 4-year-old girl who had been

severely burned when her pajama top caught on fire.
Gryc v. Dayion Hudson Corp., 297 N.W., 2d 727 (Minn. 1980), cert. denied, 101 S. Ct. 320 (1980).

Public notified of deadly crib defect. In 1983, 2 13-month-old baby was found hanged
to death on the headboard of crib made by Bassett Furniture. A Jury awarded damages,

which prompted the company to speed up the recall of the product and public notice.
Crusan v. Bassett Furniture Co., Cal., Sacramento Super. Ct., June 11, 1986.

Lamp explosions lead to warning. Carol Cable Company, the manufacturer of utility
lamps used for work on cars and construction where the worker’s hands must be free,
began warning of the danger of explosion after a verdict for an auto body mechanic who
suffered third-degree burns after the lamp exploded. The man was using the lamp while




removing the gas tank from a damaged car when gasoline vapors reacted with the
electrical switch and light bulb filament, causing the explosion.
QOueiros v. Carol Cable Co., N.J,, Essex County Superior Court, No. L-51272-8], 1984.

Continued lability serves as an incentive for companies to remain vigilant in locating and fixing
product defects. Laws that shield a company from liability for a defective product manufactured
15 years ago remove this incentive to discover, publicize and fix defects. This is turn results in
more injured consumers who have no chance at recovery.

For these reasons, the State Bar of Wisconsin urges committee members to oppose Senate Bill
126.

If you have any questions, please contact Deb Sybell, Government Relations Coordinator with the State
Bar of Wisconsin, at (608) 250-6128.




Wisconsin Economic Development Association Inc.

TO: Members, Senate Committee on Judiciary

FROM: WEDA Board of Directors
Peter Thillman & Rob Kleman, Legisiative Co-Chairs
Jim Hough, Legislative Director

DATE: January 23, 2004
RE: Support for Senate Bill 126

The Wisconsin Economic Development Association (WEDA) is a statewide association
of approximately 500 economic development professionals whose primary focus is the
support of policies that create a climate conducive to the retention, expansion and
attraction of businesses in and to Wisconsin.

A state’s liability system has a significant impact on its economic development.
Economic growth is greatly affected by the kind of legal environment in which
businesses must operate,

For those reasons, WEDA has long been an advocate of civil justice reform that
establishes a framework for resolving disputes that is fair to all litigants and discourages
frivolous and costly litigation that is aimed at “finding someone to pay” rather than fairly
finding the truth.

Wisconsin is currently among a distinct minority of states which uses the very loose
“consumer expectation” test in determining strict liability of a manufacturer. This bill
moves Wisconsin to requiring proof of a “reasonable alternative design” which would
bring Wisconsin in line with the vast majority of states.

Senate Bill 126 also offers substantial protection to sellers (most often small businesses)
without denying consumers the ability to seek legal remedy from someone in the chain.
Further, the bill specifies that the 1995 changes to joint and several liability apply to
products cases, which most of us thought was the Legislature’s intention when the joint
and several liability changes were adopted in the mid-nineties.

WEDA strongly supports SB 126 and respectfully urges a recommendation for passage.

PECPLE + JOBS o iTs
F.O. Box 1230 Madison WI 53701 608-255-5666
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TO: Members, Senate Committee on Judiciary
FROM: Bill Smith, President
Jim Hough, Legislative Counsel
DATE: January 23, 2004
RE: Support for Senate Bill 126

The Wisconsin Coalition for Civil Justice (WCCJ) (see attached list) has been at the
forefront of secking civil justice reform since the mid 1980’s. The Coalition’s broad
based membership has as its goals a fair and equltable civil justice system in which

“neither side” is advantaged by the “rules of the game” and a system that maximizes the
ability to find the truth and resolve factual disputes.

Senate Bill 126 is an excellent piece of legislation that fits into those goals and also
brings Wisconsin in line with the vast majority of states. This “common sense” Products
Liability Bill is positive for manufacturers and sellers/retailers without depriving
consumers of their day in court.

Senate Bill 126 “carrects” the application of 3omt and several liability to clarify that the
1995 changes do apply to strict liability cases, specifically products liability. It
establishes a statute of repose and provides common sense defenses where there has been
misuse, alteration or modification of a product or where an accident occurred while the
claimant was legally intoxicated.

Senate Bill 126 is the type of legislation that also helps Wisconsin from an economic
development standpoint in that it helps to signal a fair and common sense approach to
resolving civil disputes.

WCCJ respectfully urges support for Senate Bill 126.
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TO: - Members of the Senate Judiciary, Corrections and Privacy

Committee
FROM: James A. Buchen, Vice President, Government Relations
DATE: January 23, 2004
RE: Support SB 126 - Product Liability Reform

Product Liability Law in Wisconsin is based predominately on common law as
mterpreted by case law, with some specific statutory provisions. Product liability
is a strict liability theory which does not require proof of negligent conduct but
relates directly to product defect. Wisconsin Manufacturers and Commerce and
the Wisconsin Coalition for Civil Justice Reform support legisiation that is based
on fairness and offers reasonable standards and defenses for determining liability
of both manufacturers and sellers.

The proposed product liability legisiation would assist manufacturers by
requiring proof of a “reasonable alternative design” to prove a defective design,
moving Wisconsin away from the much broader and loose “consumer
expectation” test. The proposal also excludes “subsequent remedial measures”
from being introduced as evidence and imposes a 15 year statute of repose.

The proposed legislation would also remove sellers from strict (product) liability
litigation whenever there is a viable manufacturer and also provides a sealed
container defense.

The proposed legislation also addresses the joint and several Habillity issue
created by a 2001 Supreme Court decision which held that the positive changes
to joint-and several liability adopted in the 1995 session do not apply to strict
liability cases, including productscases.

The specific provisions of the bilk:

s Define the basis for a manufacturer’s liability;

¢ Require proof of a reasonable alternative design to prove a defective
design;

* Provide a defense where damage arises from an inherent characterigtic of
the product that is open and obvious;

* Provide a defense where damage results from product misuse, alteration
or modification;

¢ Preclude liability of a seller unless the manufacturer is not subject to
service within the state or a judgment could not be enforced against the
manufacturer;

*  Preclude liability of a seller for negligence unless the seller failed to
exercise reasonable care in assembling, mspecting or mamtaining the
product or in giving warnings or instructions;

¢ Provide defense for intoxication;

Exclude from evidence remedial measures taken subsequent to the
plaintiff’s damages; and,

e Create a 15-year statute of repose.

For these reasons Wisconsin Manufactures and Commerce urges the committee
to vote in support of SB 126.
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WISCONSIN

Statement Before the
Senate Committee on Judiciary, Corrections and Privacy

By

Bill G. Smith
State Director
National Federation of Independent Business
Wisconsin Chapter

Friday, January 23, 2004
Senate Bill 126

Mr. Chairman, and members of the Committee, thank you for allowing me to make a brief
statement in support of passage of Senate Bill 126.

You have already heard the legal community describe the provisions of this important
legislation, but I also wanted you to know how important Senate Bill 126 is to our states’ small
business community.

According to a recent survey study by NFIB’s Research Foundation, product or professional
liability is the most common type of lawsuit filed against a small business.

As a result, small business owners spend an extraordinary amount of time and money on
liability matiers, especially compared to other important business functions.

For example, introducing technology is a very important function in any business, large or
small. Innovation is the basis for increasing productivity which is essential to creating wealth and
growing jobs. Yet, our study shows 23 percent of small business owners spend more time on
liability problems than on introducing new technologies or processes. Some other interesting
liability statistics from the study:

¢ 22 percent say they spend more time on lability than employee wages:
* 21 percent spend more time on liability matters than obtaining or repaying business
loans.

Netional Federation of ndepandent Busingss — WISCONSHIN
10 East Doty Street, Suite 2007 « Madison, WiESB703 « 808-255-8083 « Fax BOE-255-4000 » v NEIR oo




It is clear small business employers devote considerable time, money and attention to
liability issues affecting their business, and which impacts the economy of our state.

In fact, according to a report by the White House Council of Economic Advisors, the cost of
tort litigation is equal to a 2.1 percent wage and salary tax for every citizen in the country,

The NFIB’s liability study also revealed that small business owners (47%) are very
concerned they will be dragged into a lawsuit where others are responsible, and believe they have
little control over the possibility of being a defendant in 4 lawsuit.

That’s why we are especially pleased this legislation would, under certain conditions, limit
the liability of sellers, assemblers, and distributors of products and would clarify that the 1995
changes to the doctrine of joint and several liability applies to product liability-related lawsuits.

Mr. Chairman, thank you for holding the hearing today, and it is on behalf of our states’
small business community that I urge you to act favorably and promptly on Senate Bill 126,

Thank you.
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Good morning, Senator Zien and members of the Committee. My name is Lynn
R. Laufenberg. Iam a partner in the Milwaukee law firm of Laufenberg & Hoefle and
the Past Presadeﬁt of the W;sconsm Academy of Trial Lawyers (WATL) On'behalf of
WATL I thank you for the opportumty to appear today to testify in opposition to
Substitute Amendment 1 to Senate Bill 126.

WATL, established as a voluntary trial bar, is a non-profit corporation with
approximately 1,000 members located throughout the state. The objectives and goals of
WATL are the preservation of the civil jury trial system, the improvement of the

administration of justice, the provision of facts and information for legislative action, and
the training of lawyers in all fields and phases of advocacy.

Senate Bill 126 and Substitute Amendment 1 is an attempt to roll back 40 years of
common law and precedent. Wisconsin has a carefully crafted product liability system
that has worked well for all parties. In an effort to obtain legislative protection for
putting dangerous and defective products in the marketplace business interests have

promoted what they want to call the “common sense” product liability bill. To
paraphrase Voltaire, the problem with common sense is that it is not all that common.




This bill proves the point. The legislation should be called the “Defective Product

Protection Act.”

WATL has five major complaints with the “Defective Product Protection Act”™.
They are; '

1. Contrary to myth, product liability cases are extremely rare and do not threaten
the health of our economy. For example, a grand total of 85 product-liability cases
were filed in Wisconsin courts in 2001. That amounts to an infinitesimal .0003 of
1% share of the 256,596 civil cases filed in Wisconsin that year. By comparison,
according to the Wall St. Journal, almost half of all legal actions 1985-1991 were
filed by corporations suing each other. The Rand Institute for Civil Justice
recently found that 47% of punitive damages occurred in business vs. business
cases, compared with just 5% in product-liability cases. If the genuine concern is
the impact of costly lawsuits on US competitiveness, why then does SB 126

spotlight the tiny molehill of product-liability cases rather than the huge mountain
o_f corporate vs. corporate l_awsuit_s?_: : ‘

2. Under the “Defective Product Protection Act” compliance with existing
governmental regulations would virtually immunize corporations against any
findings of liability. The problem: history shows that corporations often cynically
“comply” with existing regulations, all the while concealing explosive
information on their products’ threat to the health and safety of the public.
Corporations have been well aware of severe threats to public health—-asbestos,
lead paint, the Ford Pinto gas-tank, tobacco, and others—but kept these findings
secret from both the public and regulators, sometimes for decades. Meanwhile,
they were technically “complying” with existing regulations. It was-only the civil

- justice system that brought these and other abuses to light, and resulted in the -

removal of threats to public health and safety, In many cases, regulatory
developments lag far behind safety technology and are opposed by industry. What
exposed these defective products to public scrutiny? The American jury system.

3. Under the “Defective Product Protection Act,” once a product has been in the
marketplace for 15 years, its manufacturer automatically acquires immunity from
product-liability legal action. There is an arbitrary presumption that the
responsibility for a product’s safety can no longer be allocated to the corporation
that designed, built, and sold the product. The risk of using the product is then
arbitrarily shifted to the consumer or worker. The bill’s door of immunity swings
only one way: The bill provides no notification to workers or consumers that the
15-year-old product bears a taint of questionable safety for which they would now
bear any risk.

4. The changes proposed under this bill would defeat the entire purpose of common
law products liability law in Wisconsin, which is to prevent the introduction of
defective and dangerous products into the stream of commerce. 1t is no secret
that one of the main purposes of the “Defective Product Protection Act” is to




reverse the Wisconsin Supreme Court’s decision in tuchsgruber v. Custom
Accessories, 2001 WI 81, 244 Wis, 2d 758, 628 N.W.2d 833. The Court heid that
strict liability claims were not subject to joint and several liability under

§ 895.045, Wis. Stats., because strict liability was not based on negligence. The
aim of this legislation is to make strict liability claims simply “garden-variety
negligence” claims and undo the historic development of strict liability claims.

5. The “Defective Product Protection Act” would turn back the clock several
centuries to the old “buyer beware” law of the Jungle that applied before
protections on public safety were enacted. The proposed legislation would codify
the “open and obvious” defense, which actually encourages defendants to remove
safeguards. One particularly bizarre provision would require the plaintiff to
demonstrate that there was a safer way of designing and producing a product that
tums out to contain a hazardous design defect! This entirely abandons the notion
that a manufacturer has the responsibility to sell a product only when it is certain
that the product is safe. It also defeats the basic public policy reason for strict
liability: the risk of the loss associated with the use of defective products should
be borne by those who have created the risk and who have reaped the profit by
placing a defective product in the stream of commerce.”

Below is a more thorough discussion of our problems with SB 126.

Compliance With Government Standards Should Not Be a Defense

Section 895.047(3)(b) creates a rebuttable presumption of non-liability if
government adopts or approves a “standard.” There are strong policy and statutory
reasons why compliance with safety standards should notbe a defense.

(1) Govemnment standards are minimum thresholds that are not necessarily state of
the art levels. Consequently, for example, the National Traffic and Motor Vehicle
Safety Act does not exempt anyone from liability under common law. 15 U.S.C.
§ 1397(c). '

(2> Government standards cannot cover all-important aspects of product performance
because they do not focus on one manufacturer or company, but apply on an
industry wide basis. For example, the 1968 and 1969 Ford Mustangs and
Mercury Cougars complied with all applicable government seating standards, yet
seat back brackets experienced numerous failures and had to be recalled.

(3)  Standards remain unchanged for long periods of time and become outdated. For
example, the original standards for hydraulic braking systems in autos were
promulgated in 1967. Thereafter it took 6 years to upgrade this standard. Does
this place an extraordinary burden upon state legislatures and/or the federal
government, to keep up with changing standards and adopt safety changes and/or
new “standards” as soon as every new product is introduced? Does this not
punish the plaintiff for state or federal governments slow reaction in adopting or
proving standards?




(4) ~ Compliance with standards is monitored as of the time of manufacture. A product
will change with usage and recognizing industry compliance as a defense will not
safeguard a consumer using the product over its lifetime. A vehicle which
complied with the standard at times of sale could be dangerously susceptible to
fuel system leakage because of premature rusting of the tank.

(5)  Manufacturers themselves play a large role in shaping the scope and applicability
of government standards.

What happens if a case is being tried during the period of time when a bill is
pending in the legislature of a state or federal government to adopt a new safety standard, .
that bill has yet to be passed, but ultimately does get passed after the conclusion of the
trial? Does the language of the statutory provision mean that if a standard, condition, or
specification is adopted or approved by any state law or agency, then the rebuttable
presumption is created, or does it have to be by the Feds or a state law or agency of
Wisconsin?

The 'ré_cent conduct of a medical equipment maker provides a powerful example
of why the courthouse doors need to remain open to product-liability lawsuits even if the
product had FDA approval.

An August 3, 2003 article in the Mercury News reported a Guidant Corporation
subsidiary pleaded guilty in California in June to 10 felonies and admitted that it |
concealed reports of thousands of malfunctions of a medical device used to repair bulges
in the body’s main artery. _ _

N W}jﬂaﬁkégpi_ﬁg one system ._of traékingmalﬁﬂt:tions for secret internal use, the
sﬁbsidiary maintained a second heavily-edited set of reports for the federal Food and

Drug Administration. The second set of reports failed to report a large portion of the
malfunctions. Among the cases unreported to the FDA were no fewer than 12 deaths.

15-Year Statute of Repose Is Unconscionable

Section 895.047(4) provides for a 15-year statute of repose with respect to
product liability. The Supreme Court has recently commented that the Legislature does
not have a clear understanding of the difference between a statute of limitation versus a
statute of repose. We hope to clarify these rather abstract legal matters by defining what
we are and are not dealing with in this legislation.

Section 895.047(5) is not a statute of limitations, instead it establishes a new
immunity from liability for a certain class of people. Statutes of limitations merely
require injured persons to bring an action within a set petiod of time after an injury is




incurred or is discovered. - Statutes of repose bar an action from being brought after a
specific period of time even when an injury occurs after that date. In this case, after 15
years have passed, the door is closed to all personal injury liability actions against
product manufacturers no matter how justified an action may be on the merits.

Does Section 895.047(4) mean that the useful life of any product is 15 years? A
key objectionable element of Section 895. 047(4) is that the consumers would most likely
be “unsuspecting” to the type of danger. Given the fact that the Legislature is apparently
determining that there is a 15 year useful life on any and all products and that after that
point in time the product may reasonably be unsafe, is the legislature providing warnings
to workers and consumers that any product over 15 years old is presumptively
dangerous?

Here is a concrete example of the dangers unsuspecting consumers face.
According to fhe National Safety Council, agriculture is one of the most hazardous
industries in the U.S. In 1999 it ranked as the second most dangerous occupation in the
U.S. Tractors are involved in more farm fatalities than any other piece of equipment, and
tractor rollovers are the most common type of tractor accident, according to the UW
Center for Agricultural Safety and Health. Rollover deaths are preventable if a tractor is
fitted with a Rollover Protection Structure. (ROPS). Protective supports have been
standard on tractors since 1985, but the average age of tractors on Wisconsin farms is 20
years. That is the average age of a tractor in Wisconsin, so more than half of the tractors
used by. W;sconsm fanners are older than 20 years. Many tractors made before the mid
to late 1960s cannot be fitted with ROPS because they cannot handle the structural stress
that a ROPS can add.

If the manufacturer has no duty to warn of defects discovered to exist after 15
years, who is going to notify farmers they have no legal protections from a tractor older
than 15 years? In other words, aésuming that a manufacturer were to determine that a
manufacturing defect on a tractor failed at a rate of 50 percent on the 16™ year after
manufacture, is there no obligation to recall the product or provide warnings of the -
danger of the product? The immunity provided by this bill creates a disincentive to
retrofit and recall defective products with long useful lives. Why would a manufacturer
spend the money/time to inform consumers or workers of the problem if they had no
potential lability after 15 years? Does the state then take on the responsibility for
notifying all consumers/workers of the recognized defect? Who is responsible for the
injuries that occur between the time that the state/ government discovers the problem and




the time when it, with reasonable knowledge provided by the manufacturer, should have
been known?

In finding the 6-year statute or repose for improvements to real property
unconstitutional in Funk v. Wollin Silo & Equipment, 148 Wis. 2d 59, 435 N.W.2d 244
(1989) a unanimous Supreme Court declared the statute in question was a grant of
immunity masquerading as a statute of limitations. The Court said,

Except in topsy-turvy land, you can’t die before you are conceived, or be
divorced before you ever marry, or harvest a crop never planted, or bum
down a house never built, or miss a train running on a non-existent
railroad. For substantially similar reasons, it has always heretofore been
accepted, as a sort of “axiom,” that a statute of limitations does not begin
to run against a cause of action before that cause of action exists, i.e.,
before a judicial remedy is available to the plaintiff, (Quoting, Dincher v.
Marlinv. Firearms Co., 198 F.2d 821, 823 (2" Cir. 1952)

In _othef words, this statute of repose would prevent the filing of a lawsuit even
before the injury occurred. There is no logic in that,

SB 126 Represents a “Sea Change” in Strict Liability Actions in Wisconsin
It is crystal-clear that one of the main purposes of SB 126 is to reverse the

Wisconsin Supreme Court’s decision in F; uchsgruber v. Custom Accessories, 2001 WI
81, 244 Wis. 2d 758, 628 N.W.2d 833. The Court held that strict liability claims were
not subject to joint and several liability under § 895.045, Wis. Stats. '

Strict liability differs from negligence. Stricfliabiiit'y is Hability in tort for
injuries caused by defective and unreasonably dangerous products, as adopted in Dippel
v. Sciano, 37 Wis. 2d 443, 155 N.W.2d 55 ( 1967).

Under Dippel, pursuant to § 402(A), Restatement (Second) of Torts § 402(A)
(1965), a plaintiff alleging a claim for strict product liability must prove the following
five elements:

(1) that the product was in defective condition when it left the possession or control
of the seller,

(2) that it was unreasonably dangerous to the user or consumer,

(3) that the defect was a cause (a substantial factor) of the plaintiff's injuries or
damages,

(4) that the seller engaged in the business of selling such product or, put negatively,
that this is not an isolated or infrequent transaction not related to the principal
business of the seller, and




(5) that the product was one which the seller expected to and did reach the user or
consumer without substantial change in the condition it was when he sold it.
Dippel, 37 Wis. 2d at 460,

Justice Diane Sykes, speaking for a unanimous Supreme Court in Fuchsgruber,
said applying § 895.045, Wis. Stats., to a products case “would bring about a sea change
in strict product liability law, shifting burdens and altering the nature of the proofs,
indeed, transforming the very nature of product liability from strict liability to garden-
variety negligence.” Fuchsgruber at 9 29, at p. 775.

Negligence has always been a foreign concept under the common law of products

liability in Wisconsin. The Court in F; uchsgruber said,

We do not consider a seller who is liable under Dippel to be guilty of
negligence at all. Despite the somewhat misleading language of the cases,
jury instruction :and special verdict form, the defective condition of the
product does not constitute “negligence” on the part of the seller. There is
no defendant “negligence” to be apportioned against the plaintiff in a strict
product liability action, either separately or in the aggregate with other
defendants. There may be contribution rights to be determined, but that is
always a separate question and has no bearing on the plaintiff’s recovery,
which is reduced only to the extent of his own negligent conduct.

Id. at9 23, p. 773.

The changes proposed to our jury system under this bill would defeat the entire
purpose of common law products liability law in Wisconsin, which is to prevent the
introduction of defective and dangerous products into the stream of commerce in this
state. In the words of Justice Sykes: B

In strict product liability actions, ‘the “act” to which [the seller’s]

responsibility attaches is not an act of negligence. If indeed it is an act at

all, it is simply the act of placing or maintaining a defective product in the
stream of commerce,” Therefore, the comparison in strict product liability
actions is not a comparison of one party’s conduct against another, but,
rather, a comparison of the extent to which the plaintiff’s injuries were
attributable to his own contributory negligence as against the product’s
defective condition. Fuchsgruber at Y24, p. 773.

It appears the aim of this legislation is to make strict liability claims simply
“garden-variety negligence” claims and undo the historic development of strict liability
claims under Dippel.

The concept of “contributory negligence” already stands a shield to liability in
strict liability claims, Under current law if plaintiff’s contributory negligence is greater
than that of the product, there can be no recovery by the plaintiff.




Adding the concept of “comparative negligence” to strict lability claims adds a
complexity to an already complex area of law. Moreover, the formula set forth in the bill
to establish joint and several liability sets an unfairly high threshold. The formula is:
product defendant percentage of negligence times causal responsibility of the product
equals product defendants’ causal liability of damages to the plaintiff. Under this test, if
the defective product was 70% responsible for the plaintiff's damages, and a particular
product defendants’ negligence in creating the defective product was also 70% — both
very high percentages in the scheme of things as they are now ~ this would lead to a
finding of 49% responsibility on the part of that product defendant for the damages _éf the
plaintiff. As such, joint and several liability would be extremely difficult to achieve in
most cases involving more than one negligent defendant. There appears to be no rational
basis for making the numbers this high by the multiplication of percentages of
negligence. Perversely, it would also encourage manufacturers and retailers to add as
many people to the case, which does not streamline litigation, but makes it more complex
and difficult,

Section 895.045(3)(e) of the bill ostensibly allows recovery by the plaintiff
against “minor” product defendants if the plaintiff is not otherwise barred from recovery
by the court in the mini-trial, It appears that this section, combined with the Section
895.045(3) as a whole, demonstrates a legislative intent to move away from the concept
of sharing or spreading the risk and move instead to a more punitive concept requiring an
injured party to bear the Burden if a_manufaéturer goes out of business, goes bankrupt, is
um'nszired,' oris ofhérw*ise nbh-recoverable. This certainly reverses the whole public
policy behind the development of strict liability. As the Court in Fuchsgruber said,

Strict liability was justified because “the seller is in the paramount
position to distribute the costs of the risks created by the defective
product,” by purchasing insurance or by passing the cost on to the
consumer in the price of the product. Dippel, 37 Wis. 2d at 450. Further,
“the consumer . . . has the right to rely on the apparent safety of the
product and . . . it is the seller in the first instance who creates the risk by
placing the defective product on the market.” Jd. at 450-51. Also, “where
the manufacturer is concerned . . . the manufacturer has the greatest ability
to control the risk created by his product since he may initiate or adopt
inspection and quality control measures thereby preventing defective
products from reaching the consumer.” Id. at 451. F inally, “the imposition
of strict liability avoids circuity of action. In a single suit the plaintiff may
proceed against all or the most affluent member in the distributive chain.”
Id 9 16, at p. 769. :




There is certainly no articulated reason why the legislature feels this policy shift is
justified. It is certainly very punitive and places the burden on the entity least able to
afford it — the injured consumer.

Wisconsin Will Abandon the Consumer-Contemplation Test Under SB 126
Wisconsin has adopted a consurer-contemplation test for determining whether a

product is unreasonably dangerous. The Supreme Court held in Vincer v. Esther
Williams All-Aluminum Swimming Pool Co., 69 Wis. 2d 326, 230 N.W.2d 794 (1975),

[Thhe test in Wisconsin of whether a product contains an unreasonably
dangerous defect depends upon the reasonable expectations of the
ordinary consumer concerning the characteristics of this type of product. If
the average consumer would reasonably anticipate the dangerous
condition of the product and fully appreciate the attendant risk of injury, it
would not be unreasonably dangerous and defective. This is an objective
test and is not dependent upon the knowledge of the particular injured
consumer.

Vincer, 69 Wis. 2d at 332,

The legislation appears to want Wisconsin to disregard the consumer-
contemplation test, in favor of a “danger-utility” test. In Sumnicht v. Toyota Motor Sales,
US.A., Inc., 121 Wis. 2d 338, 360 N.W.2d 2 (1984), the Wisconsin Supreme Court
analyzed the danger-utility test by stating:

Under [the danger-utility test] approach, a product is defective as designed

if; but ‘only if, the magnitude of the danger outweighs the utility of the

‘product. The theory underlying this approach is that virtually all products
have both risks and benefits and that there is no way to go about
evaluating design hazards intelligently without weighing danger against

utility. There have been somewhat different ways of articulating this . . .

test. But in essence, the danger-utility test directs attention of attorneys,

trial judges, and juries to the necessity for weighing the danger-in-fact of a

particular feature of a product against its utility.

Id. at 367-68 (quoting Prosser & Keeton on the Law of Torts § 99 at 698-99 (W. Page
Keeton et al. eds., 5th ed. 1984)) (footnotes and quotations omitted.)

The Wisconsin Supreme Court was recently asked to abandon the consumer-
contemplation test in strict liability cases. The Court specifically rejected this request in
Green v. Smith & Nephew AHP, Inc., 2001 WI 1109, 245 Wis.2d 772, 629 N.W.2d 727,
and reaffirmed “that Wisconsin is committed to the consumer-contemplation test in all
strict products liability cases.” Id. at 946.

The majority opinion, written by Justice Jon Wilcox, systematically reviews the
reasons why Wisconsin should not abandon the consumer-contemplation test.




In addition; the defendants in Green had argued that “foreseeability” should be an
element in strict liability cases. The Court rejected this argument, primarily on public
policy grounds.

Although products liability law is intended in part to make products safer
for consumers, the primary “rationale underlying the imposition of strict
Liability on manufacturers and sellers is that the risk of the loss associated
with the use of defective products should be borne by those who have
created the risk and who have reaped the profit by placing a defective
product in the stream of commerce.” (Citations omitted and emphasis
added.)

1d. at 969.

The legislation clearly undoes 40 years of product liability law and changes the
burdens and benefits to the detriment of consumers. ‘Under 895 .047(1)(a) a product is
only defectivé if it 'meets one of the foHoWing: D maaiﬁfacturing defect; 2) defective
design; 3) i_na_déqﬁate'instructions or Warriings.. Manufacturing defect is defined as the
product “depans from its intended design .e‘.ven fhough all possible care was exercised in
the manufacture of the product.” What does that mean? Would a manufacturing defect
exist if a product runs improperly causing an accident? What if the manufacturer does
not exercise all possible care in the manufacture of the product? In other words, if they
are negligent does that mean that there is no manufacturing defect?

Design defect occurs if the “foreseeable risks of harm posed by the product could
have been reduced or avoided by the adopﬁon_(_af_ a reasonable alternative design” and
' “the omission of the alternative design renders the product not reasonably safe.” This
appears to effectively mandate that the plaintiff re-design the machine. The plaintiff
must, therefore, do that which the manufacturer would not —~ manufacture a reasonably
safe machine. Could a manufacturer “negate” a “reasonable alternative design” by
showing that it would have prevented this accident, but theoretically not prevented a
different accident?

Defective instructions or warnings only exist if “foreseeable risks of harm posed
by the product could have been reduced or avoided by provision of reasonable
instructions or warnings” and omissions of those warnings or instructions rendered the
product “not reasonable safe.” Again, this is asking the plaintiff to do what the
manufacturer obviously did not. Effectively, the plaintiff gains the responsibility for
reworking warnings or instructions.

It appears as though the effect of this section is to shift the burden — at least for
purposes of trial - of designing a reasonably safe machine, with good warnings and
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instructions, from the manufacturer to the plaintiff. The effect of this portion of the
statute requires the plaintiff’s experts, for purposes of the case only, to redesign the
machine and/or warnings/instructions. The plaintiff’s experts are then obviously placed
on the defensive as the defendant’s experts attempt to establish the flaws of this
theoretical re-design, rather than having to defend their own design. The spotlight goes
from the machine causing an actual injury to some theoretical, redesigned machine. In
other words, it would appear as though the case heard by the Court in the mini-trial
would not be a defense of the design of the actual machine, but rather a defense of the
plaintiffs re-design of the theoretical machine and warnings/instructions.

SB 126 would launch us into a brave new, uncharted world, without any input
from the Courts. It is good to keep in mind what Justice Sykes said about the state of law
before Dippel, and ask why do we need to try s_omethi:;g entirely new.

Prior to Dippel, product liability actions_'_generally resided in the field of

warranty, and ‘were therefore subject to various contract defenses; the

adoption of the Restatement (Second) of Torts § 402A [in Dippel] planted
them solidly in the realm of tort, although not as negligence actions. ‘From
the plaintiff’s point of view the most beneficial aspect of the rule [adopted

in Dippel] is that it relieves him of proving specific acts of negligence and

protects him from the defenses of notice of breach, disclaimer, and lack of

privity in the implied warranty concepts of sales and contracts.” Dippel, 37

Wis. 2d ar 460.

Fu_c(zsg_ruber_, Id. at§ 17, at p. 769, e o _

 In the brave new world envisioned by the drafters of SB 126 he four decades of
experience with Dippel will be thrown away. Far worse, there won’t even be the old
common law of pre-Dippel warranty law available to guide the courts. Instead, the courts

will have to start anew to remake the wheel, when there was nothing wrohg with the
wheel in first place

Subsequent Remedial Measures Section Conflicts with Current Law

Section 895.047(4) deals with a substantial change with respect to the law on
subsequent remedial measures relative to a product liability claim. This statute would
essentially “overrule” the current evidentiary rules codified in Wis. Stat. § 804.07 in
product liability cases. For example, if subsequent remedial measures are apparently
admissible to establish “reasonable alternative designs” can those subsequent remedial
measures be brought into play even if feasibility of subsequent remedial measures is
uncontroverted? Under this section, are subsequent remedial measures not admissible to

I




establish ownership or control, or in cases of impeachment? Wis. Stat. §895.047(4) and
Wis. Stat. §904.07 could clearly be in conflict.

Conclusion
One of the main questions to be addressed is the social/legislative policy behind
shifting the burden of a catastrophic loss from insurers/manufacturers — who actually

have control over the design, manufacture and warnings on the product — to the injured
worker/consumer and/or the public for injuries caused by a product over which they truly
have no control? What is the reasoning behind protecting a manufacturer from the
defects of its product rather than the consumer from damages incurred by those defects?
Wisconsin manufacturers have not demonstrated a need for this legislation, which
supercedes the right of our citizéns to be protécted from and, if necessary, compensated
for injuries they sustain by dangerous and defective products.
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State Senator

Robert T. Welch

WRITTEN STATEMENT OF SENATOR BOB WELCH ON SENATE BILL 126

Thank you for the opportunity to provide a statement in support of Senate Bill 126 relating to product liability of
manufacturers, distributors, and sellers. I apologize that I could not be here in person; however, 1 hope that you will
consider my statement and the testimony of those to follow me in support of this bill.

As you know, this bill will:

1. Establish the criteria to determine if a product manufacturer, distributor, or seller is liable to a person injured by the manufactured
product. '

2. Provide defenses against claims including a rebuttable presumption that the claimant’s intoxication or drug use was the cause of
his or her injuries and a rebuttable presumption that given evidence the product, at the time of sale, complied in material respects
with relevant standards, conditions, or specifications adopted or approved by a federal or state law or agency the product is not
defective.

3. Require the court to dismiss a claimant’s action if the damage was caused by an inherent characteristic of the manufactured
product that would be recognized by an ordinary person that uses or consumes the product.

4. Relieve a distributor or seller of liability if the distributor or seller receives the product in a sealed container and has no
opportunity to test or inspect the product.

5. Limits a defendant’s liability for damage caused by 2 manufactured product to those products manufactured within 15 years.

6. Provides that, if the injured party’s percentage of total causal responsibility for the injury is greater than the percentage resulting
from the defective condition of the product, the injured party may not recover from the manufacturer or any other person

responsible for placing the product in the stream of commerce..

- 7. :Pr_o_vides_th'a_t_a product defendant whose responsibility for the damagés to the injured party is 51% or more is jointly and severally
liable for all of those damages. The liability of a product defendant whose responsibility for the damages to the injured party is
Jess than 51% is limited to that product defendant’s percentage of responsibility for the damages.

You will have a substitute amendment before you that makes changes to Senate Bill 126 based on testimony heard at the
Assembly hearing on its companion, Assembly Bill 317, If you adopt the substitute amendment to Senate Bill 126 you
will be adopting changes that were suggested during testimony on AB 317, thus making the two bills the same. The
substitute amendment clarifies that juries continue to have the same role that juries always have had as a trier of fact in
products cases; provides an exception to the statute of repose for a disease that does not manifest itself until on or after
three years before the 15 year period, provided that a cause of action is commenced within 3 years of the manifestation;
and the substitute amendment clarifies that this bill relates to strict liability cases and does not eliminate or limit
negligence suits against manufacturers, distributors or sellers.

State Capitol » P.O. Box 7882 « Madison, W1 & 53707-7882 « 608 /266-0751  Fax 608/ 267-4350

Email: Sen.Welch@legis.state.wi.us




Senate Bill 126 puts common sense back into the civil justice system. This legislation does not reduce a consumer’s
ability to hold businesses responsible for faulty products, but instead it offers consumers a more defined framework to

- follow when they are harmed by a faulty product. Given-our litigious society, businesses need protection from
unwarranted lawsuits costing hundreds of thousands of dollars. This legislation provides a balance between protection
and safety for consumers and the costly and frivolous lawsuits filed against businesses. Senate Bill 126 reinforces that
joint and several liability applies to products.

Thank you again for the opportunity to urge my support for Senate Bill 126.




TESTIMONY OF JAMES J. MATHIE OFFERED ON BEHALF OF
CIVIL TRIAL COUNSEL OF WISCONSIN
WITH RESPECT TO SENATE BILL 126 RELATING TO
PRODUCT LIABILITY OF MANUFACTURERS, DISTRIBUTORS AND SELLERS

Comparative Fault

When § 895.045, Wis. Stats. was first drafted, its purpose was to “abolish” joint and several
hability except with respect to certain specifically named exceptions. Product liability actions
were not specifically excepted from the general abolition of joint and several liability.

The proposed legislation protects the plaintiff’s advantage to compare his or her negligence to
the defective nature of the product. i individual defendant manufacturers contribute to the
defective nature of the product, their causal responsibility will be combined to determine whether
the plaintiff may recover. However, the individual liability of each so-called “product defendant”
will determine the amount that the plaintiff may recover against an individual product defendant.

For instance, if the plaintiff is 40 percent contributorily negligent and the defective nature of the
product 1s 60 percent responsible for the accident, with three equally responsible product
defendants. A straight comparison of the plaintiff to each defendant would result in the plaintiff
being barred from recovery because the plaintiff’s 40 percent negligence would exceed the 20
percent causal responsibility of any individual product defendant. Because the legislation
preserves the plaintiff-product comparison, the plaintiff may still recover. However, the
plaintiff’s recovery against any individual product defendant is limited to the percentage of
responsibility attributed to that product defendant. If a product defendant is 51 percent or more at
- fault, joint and several liability continues to apply to that defendant.

Definition and Proof of Product Defect

Currently, Wisconsin follows the consumer expectations test. Whether a product contains an
unreasonably dangerous defect depends upon the ordinary consumer's reasonable expectations
regarding the product. A defective product is unreasonably dangerous to the user or consumer
when it is dangerous to an extent beyond which would be contemplated by the ordmdry user or
consumer possessing the knowledge of the product's characteristics which were common in the
community.’

As a consequence of this test, Wisconsin juries are regularly instructed that a manufacturer of a
product 1s regarded as negligent even though he or she has exercised all possible care in the
preparation and sale of the product.” The Wisconsin courts have held, in adopting the consumer
expectations test that a product may be defective and unreasonably dangerous even though there
are no alternative safer designs available.™

The consumer expectations test is a decided minority position. Only four jurisdictions apply the
test without requiring proof of a reasonable alternative design.”” Even the liberal California



courts have recognized that the consumer expect&tx(mq test s simply inappropriate where the
product at issue involves any degree of complexity.”

The majority position, as set forth by the American Law Institute defines a product as defective
when the foreseeable risks of harm posed by the product could have been reduced or avoided by
the adoption of a reasonable alternative design and the omission of the alternative design renders
the product not reasonably safe. Thus, the plaintiff is required to offer proof of a reasonable
alternative design in order {o recover. Wisconsin should make this simple yet crucial change to
1ts products liability law.

The proposed legislation addresses this by defining product defect, with reference to reasonabie
altemative design.

Distributor/Seller Liability

Currently, Wisconsin law treats the -seller or distributor of a defective product in the same
fashion that it treats the manufacturer of the product. Wisconsin law makes no provision for the
practical reality that the seller or distributor, in many cases, has no means to inspect or test the
products it sells (many of them arriving in sealed containers) and is simply not in a position to
assure the safety of those products. The legislation provides a sealed container defense to address
this unfaimess.

In order to address this unfairness, the legislation provides that a product seller is not liable
unless the manufacturer would be liable and either the manufacturer is not subject to service of
process within the state or a court determines that the claimant would be unable to enforce a
Jjudgment against the manufacturer.

The legislation addresses the realﬁty of the chain of distribution while proiéctin g the claimant’s
right to a remedy.

Subsequent Remedial Measures

The Wisconsin rules of evidence currently provide that when, after an event, measures are taken
which, if taken previously, would have made the event less likely to occur, evidence of the
subsequent remedial measures is not admissible to prove negligence or culpable conduct in
connection with the event.”

The Wisconsin courts have ruled that this exclusion applies to the negligence aspect of a product
liability case, but also ruled that the exclusion does not operate to exclude such evidence in a
claim asserting strict liability."

The federal rules of evidence have already addressed this anomaly. Rule 407 of the Federal
Rules of Evidence provides™ that evidence of subsequent remedial measures is not admissible to
prove & defect in a product, a defect in a product’s design, or a need for a warning or instruction.
Al the very least, Wisconsin needs to make this change also. But an even more significant move
i necessary.

e



Although the federal rule resolves the issue of the application of the subsequent remedial
measures rule to product liability actions, it leaves open the possibility that changes in design
that occur after the date of sale, but before the injury, are admissible to prove that the original
design was defective. This oversight defeats part of the original purpose for the rule. The
original rule was grounded in the social policy of encouraging people to take, or at least not
discouraging them from taking, steps in furtherance of added safety.”™ If that is truly the purpose
of the rule, then changes subsequent to sale should likewise be excluded.

On balance however, the new rule does not prohibit the admission of such evidence to show a
reasonable alternative design that existed at the time that the product was sold.

Statute Of Repose

At least 20 states recognize that no product lasts forever and therefore they have enacted statutes
of repose that apply to product lability actions” or credted a presumption that the useful life of a
product has expired after a certain number of years.” Currently, Wisconsin does not have a
statute of repose applying to manufactured products.™ The new legislation creates one.

Misceltaneous Defenses

Finally, the proposed legislation provides for some common-sense defenses and codifies
defenses that already exist.

The legislation recognizes, as the law should, that persons who are under the influence of
ntoxicants or controlled substances, are more often than not, the cause of their own 11}_]1,11'}68 T he
legislation credtes a rebuttabie presumption of causation in this circumstance. :

The legislation recognizes the practical reality that a manufacturer should be rewarded for
complying with all of the state and federal standards in existence with respect to the product.
Therefore, a product that so complies is presumed to not be defective. However, the defense is
also rebuttable, allowing the injured person to demonstrate through evidence that the product,
though it complied with state and federal standards, was still defective.

And the legislation codifies the “open and obvious” defense, recognizing that if the damage or
injury is caused by an inherent characteristic of the product that would be recognized by an
ordinary person with ordinary knowledge common to the community that uses or consumes the
product, then the product was not at fault.

"Wis. L1 Civil 3260 Sirict Liability: Duty of Manufacturer 1o Ultimate User.

“Hd.

¥ Sumnicht v. Toyota Motor Sales, 121 Wis.2d 338, 370-71, 360 N.W.2d 2 (1984).
" According 1o the American Law Im.t;tutc, Restatement of Torts 3d, Product Liability.
¥ See Soule v. General Motors Corp., 882 P.2d 298, 308 (Cal. 1994).
¥ Section 904.07, Wis. Stats.

" See Chart v. GMC, 80 Wis.2d 91, 258 N.W.2d 680 (1977).

W Fiffective December 1, 1997,

™ See advisory commitiee notes to 1972 Proposed Rule 904.07, Wis. Stats.




* Colorado (7 years); Connecticut (10); Florida (12); Georgia (10); Hiinois (10/12); Indiana (10); Iowa (13);
Montana (10); Nebraska (10); North Carolina (6); Oklahoma; Oregon (8); Tennessee {10); Texas {153 Vermont
(“0) Washington (12); and Wyoming.

* Idaho (10 years); Kansas (10); Kentucky (5/8).

& 893,89, Wis. Stats. sets an sets an “exposure period” of 10 years during which actions for injury resuiting from

improvements to real property must be brought. Some states have applied such statutes to product liability actions
alsa.
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