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CHAPTER 402
UNIFORM COMMERCIAL CODE — SALES
SUBCHAPTERI SUBCHAPTER V
SHORT TITLE, GENERAL CONSTRUCTION PERFORMANCE
AND SUBJECT MATTER 402.501 Insurable interest in goods; manner of identification of goods.
402.101 Short title. 402.502 Buyer’sright to goods on sellex repudiation, failure to deliveor insot
402.102 Scope;certain security and other transactions excluded from this chapter vency.
402.103 Definitionsand index of definitions. 402.503 Manner of sellés tender of delivery
402.104 Definitions: “merchant”; “between merchants”; “financing agency”. ~ 402.504 Shipment by seller
402.105 Definitions: transferability; “goods”; “future” goods; “lot”; “commercial 402.505 Sellers shipment under reservation.
unit”. 402.506 Rights of financing agency
402.106 Definitions:“contract”; “agreement”; “contract for sale”; “sale”; “present 28328; CEZﬁeCtbOf Se||||efS ;gnder; de”VEFg on cgn?ition. |
sale”; “conforming” to contract; “termination”; “cancellation”. . ure by seller of improper tender or delivery; replacement.
402.107 Goods to be severed from realty: recording. 385328 E;?:C?L#OE; ?Cthnall’Ji:El:)ﬁoC;fsbfeaCh-
SUBCHAPTER Il . .
402.511 Tender of payment by buyer; payment by check.
FORM, FORMgLogbﬁ#BEg?DJUSTMENT 402.512 Paym«’entl by buyer befqre inspection.
402.201 Formal requirements; statute of frauds. 383212 \I?vug/erznght to msgelt_:uon &f goods. - wh
382285 ginall written expression: parol or extrinsic evidence. 402'515 Preggrvﬁzug]v?ggc: L;/fegr(a)‘o;s?rq gicstgipt);ance, when on payment.
. eals inoperative. : :
402.204 Formation in general. SUBCHAPTER VI
402.205 Firm offers. BREACH, REPUDIAION AND EXCUSE
402.206 Offer and acceptance in formation of contract. jgggg; Bluyef's figztzgr][ i”flp.for?t‘f?flde!iVeify
402.207 Additional terms in acceptance or confirmation. : anner and gect or rightiul rejection.
402.208 Course of performance gr practical construction. 402.603 Merchant buyes duties as to rightfully rejected goods.
402.209 Modification, rescission and waiver 402.604 Buyer's options as to salvage of rightfully rejected goods.
402.210 Delegation of performance; assignment of rights. 402.605 Waiver of buyets objections by failure to particularize.
SUBCHAPTER Il 402,607 Effeotof asceptance: notoe of reach burden of esablishing breach af
. ect of acceptance; notice of breach; burden of establishing breach after
GENERAL OBLIGATION AND CONSTRUCTION acceptancenotice of claim or litigation to person answerable over
OF CONTRACT 402.608 Revocation of acceptance in whole or in part
402.301 General obligations of parties. 402.609 Right to adequate assurance of performance.
402.302 Uncongcionab!e‘ contract or clause. 402:610 Anticipatory repudiation. ’
402.303 AIIlocat|on or d!V'Slon of risks. . 402.611 Retraction of anticipatory repudiation.
402.304 Price payable in monegoods, realtyor otherwise. 402.612 “Installment contract”; breach.
402.305 Open price term. . . 402.613 Casualty to identified goods.
402.306 Output, requirements and exclusive dealings. 402.614 Substituted performance.
402.307 Delivery in single lot or several lots. 402.615 Excuse by failure of presupposed conditions.
402.308 Absence of specified place for delivery o 402.616 Procedure on notice claiming excuse.
402.309 Absence of specific time provisions; notice of termination. SUBCHAPTER VI
402.310 Opentime for payment or running of credit; authority to ship under reser REMEDIES
vation. . . .
402.311 Optionsand cooperation respecting performance. 283;8; gg&fg'fjnig;gg%%h d?;g:\'/':teffl ggsr;rﬁgtoslvneogémpalred.
402.312 Warranty of title and against infringements; buiewobligation against 402'703 Sellers remedies in general ry Yy
infringement. 402.704 Seller’sright to identify goods to the contract notwithstanding breach or
402.313 Expresswarranties by difmation, promise, description, sample. ’ o salvage unfinished goods
jgggig :mg:::g ag:;;ggj ;iqr?g:sgafgtragglrtt)iléj?%iropf;gde‘ 402.705 Sellers stoppage of delivery in transit or otherwise.
402.316 Exclusion or modification of warranties ’ 402.706 Sellers rgsale |ncIL_1(;1|ng contract for resale.
402-317 Cumulation and conflict of warranties éxpress or implied 402.707 "Person in the position of a seller”.
) ] L : S 402.708 Sellers damages for nonacceptance or repudiation.
402.318 Third party beneficiaries of warranties, express or implied. 402.709 Action for the price
402.319 FO.B. and A.S. terms. 402:710 Sellers incidental dlamages.
402.320 C.|.F and C.&.Iiterms. . . - 402.711 Buyer’s remedies in general; buygsecurity interest in rejected goods.
402.321 C.I.F. o_r_C.& F: n_etlanded weights”; “payment on arrival”; warranty of 402.712 “Cover”; buyets procurement of substitute goods.
cc_)nd|t|?non a_rnyal. 402.713 Buyer's damages for nondelivery or repudiation.
402.322 Delivery "ex-ship”. 402.714 Buyer's damages for breach in regard to accepted goods.
402.323 form o_f bill of Iadmg required in overseas shipment; “overseas”. 402.715 Buyer's incidental and consequential damages.
402.324 *No arrival, no sale” term. . 402.716 Buyer’s right to specific performance or replevin.
402.325 “Letter of credit” term; “confirmed cret_ht . ! 402.717 Deduction of damages from the price.
402.326 Sale on ‘aplproval and sale or return; rights of creditors. 402.718 Liquidation or limitation of damages; deposits.
402.327 Special |n(:|d'ents of sale on approval and sale or return. 402.719 Contractual modification or limitation of remedy
402.328 Sale by auction. 402.720 Effect of “cancellation” or “rescission” on claims for antecedent breach.
SUBCHAPTER IV 402.721 Remedies for fraud.
TITLE, CREDITORS, AND GOOD RITH PURCHASERS 402.722 Who can sue third parties for injury to goods.
402.401 Passingpf title; reservation for security; limited applicatiohthis section. 402.723 Proof of market price: time and place.
402.402 Rightsof sellefs creditors against sold goods. 402.724 Admissibility of market quotations.
402.403 Power to transfer; good faith purchase of goods; “entrusting”. 402.725 Statute of limitations in contracts for sale.

Cross—reference: See definitions in $101.201

402.101 Short title. This chapter shable known and may be
cited as uniform commercial code—sales.

SUBCHAPTERI 402.102 Scope; certain security and other transac -

tions excluded from this chapter . Unless the context other
wiserequires, this chapter applies to transactions in goods; it does
not apply to any transactiowhich although in the form of an

SHORT TITLE, GENERAL CONSTRUCTION
AND SUBJECT MATER
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unconditionalcontract to sell or present sale is intended to operdt@2.104 Definitions:  “merchant”; “between mer -

only as a security transaction nor dd@s chapter impair or repeal chants”; “financing agency”. (1) “Between merchants”
any statute regulating sales to consumers, farmers or other spe@ansin any transaction with respect to which both parties are
fied classes of buyers. chargeablavith the knowledge or skill of merchants.

A consignment that involves a delivery of goodsatmerchant who has been =t ; ” :
inducedto accept them by an agreement from the consignor that permitsetheir (2) Flnancmg agency me‘?m’" bank, finance cqmpany or
in lieu of payment if they are not resold is a security consignment governed by @her person who in the ordinary course of business makes
409, as contrasted to a true consignment. Clark Oil & RefiningyQdddicoat,65 —advancesgainst goods or documents of title or who by arrange
Wlf\. ri?xz:izciifr;\lt:l:/\fl(fSOSO‘rz‘iz(zi?s)érvices is subject to this chapter if the predo mentwith either the seller or the buyer intervenes in ordinary
nantfactor is a transaction of sale, with labor incidentally involvedn Sistinev. "Courseto make or collegpayment due or Cla”‘n’ed under the-con
Tollard, 95 Ws. 2d 678291 N.W2d 636(Ct. App. 1980). tractfor sale, as by purchasing or paying the selldraft or mak
gcontrac;for devglopmfent of compute1 so;tware is primarily a service contranig advances against it or by merely taking it for collection
andis not subject to the uniform commercial code. Micro-Managers,.|@egory i wpi
147\Wis. 2d 500434 N.W2d 97(Ct. App. 1988). whetheror rth documents of title accompany the draft. “Firanc
ing agency” includes also a bank or other person who similarly

402.103 Definitions and index of definitions. (1) In this interveneshetween persons who are in the position of seller and

chapterunless the context otherwise requires: buyerin respect to the goods @#02.707. _ _
(a) “Buyer’ means a person who buys or contracts to buy (3) “Merchant” meansa person who deals in goods of the kind
goods. or otherwise by his or her occupation holds himself or herself out

(b) “Good faith” in thecase of a merchant means honesty s having knowledge or skill peculiar to tipeactices or goods

fact and the observance of reasonable commercial standard¥"4p!ved in the transaction or to whom such knowledge or skill

fair dealing in the trade may be attributed by his or her employment of an agent or broker
p - ) . ; : r. other intermediary who by his or her occupation holds himself
(c) "Receipt” of goods means taking physical possession g)tr herself out as having such knowledge or skill.

them. B Y History: 1983 a. 1891991 a. 316
(d) “Seller” means a person who sells or contractselb  Becausehe status of “merchant” under sub. (3) does not attach to the casual or
goods. inexperienced sellewhethera farmer is a merchant rests upon the individualized

. . . . facts of the case. Harvest States CooperativAsderson217 Ws. 2d 154577
(2) Otherdefinitions applying tdhis chapter or to specified N.w.2d381(Ct. App. 1998). P

sectiongthereof, and the sections in which they appear are: A county as a merchant under the uniform commercial code. 1980 WLR 194.
(a) “Acceptance” — s402.606 o -
(b) “Bankefs credit’ — s402.325 402.105 Definitions: trgnsferablllty; “goods”; “future” .
(c) “Between merchants” — 402.104 goods; “lot”; “commercial unit”. 1) (a) “Commercial
B L ) unit” means such a unit of goods as by commergage is a
(d) “Cancellation” — $402.106 (1) singlewhole for purposes of sale and division of whichterially

(e) “Commercial unit” — s402.105 impairsits character or value on the market or in use. A commer
(f) “Confirmed credit” — s402.325 cial unit may be a single article (as a machine) or a set of articles
(g) “Conforming to contract” — $102.106 (asa suite of furniture or an assortment of sizes) quantity (as

(h) “Contract for sale” — $102.106 abale, gross, ocarload) or any other unit treated in use or in the
(i) “Cover’ — s.402.712 relevantmarket as a single whole.

() “Entrusting” — $.402.403 (b) Goods must be both existing and identified before any

interestin them can pass. Goods which are not both existing and

(k) “Financing agency” — $102.104 identified are “future” goods. A purported present saléutdre

(L) “Future goods” — s402.105 goodsor of any interest therein operates as a contract to sell.
(m) “Goods” — s402.105 (c) “Goods” meansll things (including specially manufac
(n) “Identification” — s.402.501 turedgoods) which are movable at the timedehtification to the

(o) “Installment contract” — 102.612 contractfor sale other than the money in which the price is to be
(p) “Letter of credit” — s402.325 paid, investment securities (ch08) and things in action.
(@) “Lot’ — s.402.105 “Goods” also includeghe unborn young of animals and growing

cropsandother identified things attached to realty as described in
s.402.1070n goods to be severed from realty

(d) “Lot” means a parcel or a single article which is the subject
matterof a separate sale or delivemhether or not it is sfi€ient

() “Merchant” — s.402.104
(s) “Overseas” — $102.323
(t) “Person in position of seller” — 402.707

(u) “Present sale” — €.02.106 to perform the contract.

(v) “Sale” —s.402.106 (3) Theremay be a sale of a part interest in existing identified

(w) “Sale on approval’ — $102.326 goods.

(x) “Sale or return” — s402.326 (4) An undivided share in an identified bulk of fungible goods

(y) “Termination” — s402.106 is su?ficiently iden@ified to be sold although _the quantity of the

(3) The following definitions in other chapters applytlis bulkis not determined. Any agreed proportion of such a bulk or
chapter: any quantity thereof agreed upon by numbegight or other mea

(a) “Check” — $.403.104 suremay to the extent of the sellginterest in the bulk be sold to

the buyer who then becomes an owner in common.

(b) “Consignee” — $407.102 History: 1983 a. 189

(c) “Consignor’ — s407.102

(d) “Consumer goods” — €09.102 402.106 Definitions: “contract”; “agreement”; “con -
(e) “Dishonor” — s403.502 tract for sale”; “sale”; “present sale”; “conforming” to
(f) “Draft’ —s. 403.104 contract; “termination”; “cancellation”. In this chapter

(4) In addition ch401 contains general definitions and prin unlessthe context otherwise requires:

ciples of construction andnterpretation applicable throughout (1) “Cancellation”occurs when either party puts an end to the
this chapter contractfor breach by the other and itdesft is the same as that

History: 1983 a. 18%.329 (24) 1995 a. 4492001 a. 10 of “termination” except that the canceling party also retains any

Wisconsin Statutes Archive.


https://docs.legis.wisconsin.gov/document/courts/65%20Wis.%202d%20612
https://docs.legis.wisconsin.gov/document/courts/65%20Wis.%202d%20612
https://docs.legis.wisconsin.gov/document/courts/223%20N.W.2d%20530
https://docs.legis.wisconsin.gov/document/courts/95%20Wis.%202d%20678
https://docs.legis.wisconsin.gov/document/courts/291%20N.W.2d%20636
https://docs.legis.wisconsin.gov/document/courts/147%20Wis.%202d%20500
https://docs.legis.wisconsin.gov/document/courts/434%20N.W.2d%2097
https://docs.legis.wisconsin.gov/document/statutes/2003/402.606
https://docs.legis.wisconsin.gov/document/statutes/2003/402.325
https://docs.legis.wisconsin.gov/document/statutes/2003/402.104
https://docs.legis.wisconsin.gov/document/statutes/2003/402.106(1)
https://docs.legis.wisconsin.gov/document/statutes/2003/402.105
https://docs.legis.wisconsin.gov/document/statutes/2003/402.325
https://docs.legis.wisconsin.gov/document/statutes/2003/402.106
https://docs.legis.wisconsin.gov/document/statutes/2003/402.106
https://docs.legis.wisconsin.gov/document/statutes/2003/402.712
https://docs.legis.wisconsin.gov/document/statutes/2003/402.403
https://docs.legis.wisconsin.gov/document/statutes/2003/402.104
https://docs.legis.wisconsin.gov/document/statutes/2003/402.105
https://docs.legis.wisconsin.gov/document/statutes/2003/402.105
https://docs.legis.wisconsin.gov/document/statutes/2003/402.501
https://docs.legis.wisconsin.gov/document/statutes/2003/402.612
https://docs.legis.wisconsin.gov/document/statutes/2003/402.325
https://docs.legis.wisconsin.gov/document/statutes/2003/402.105
https://docs.legis.wisconsin.gov/document/statutes/2003/402.104
https://docs.legis.wisconsin.gov/document/statutes/2003/402.323
https://docs.legis.wisconsin.gov/document/statutes/2003/402.707
https://docs.legis.wisconsin.gov/document/statutes/2003/402.106
https://docs.legis.wisconsin.gov/document/statutes/2003/402.106
https://docs.legis.wisconsin.gov/document/statutes/2003/402.326
https://docs.legis.wisconsin.gov/document/statutes/2003/402.326
https://docs.legis.wisconsin.gov/document/statutes/2003/402.106
https://docs.legis.wisconsin.gov/document/statutes/2003/403.104
https://docs.legis.wisconsin.gov/document/statutes/2003/407.102
https://docs.legis.wisconsin.gov/document/statutes/2003/407.102
https://docs.legis.wisconsin.gov/document/statutes/2003/409.102
https://docs.legis.wisconsin.gov/document/statutes/2003/403.502
https://docs.legis.wisconsin.gov/document/statutes/2003/403.104
https://docs.legis.wisconsin.gov/document/statutes/2003/ch.%20401
https://docs.legis.wisconsin.gov/document/acts/1983/189
https://docs.legis.wisconsin.gov/document/acts/1983/189,%20s.%20329
https://docs.legis.wisconsin.gov/document/acts/1995/449
https://docs.legis.wisconsin.gov/document/acts/2001/10
https://docs.legis.wisconsin.gov/document/statutes/2003/402.707
https://docs.legis.wisconsin.gov/document/acts/1983/189
https://docs.legis.wisconsin.gov/document/acts/1991/316
https://docs.legis.wisconsin.gov/document/courts/217%20Wis.%202d%20154
https://docs.legis.wisconsin.gov/document/courts/577%20N.W.2d%20381
https://docs.legis.wisconsin.gov/document/courts/577%20N.W.2d%20381
https://docs.legis.wisconsin.gov/document/statutes/2003/ch.%20408
https://docs.legis.wisconsin.gov/document/statutes/2003/402.107
https://docs.legis.wisconsin.gov/document/acts/1983/189

3 Updated 03—-04Wis. Stats. Database UCC — SALES 402.205

remedyfor breach of the whole contract or any unperforingld the goods are for the buyentas made either a substantial begin
ance. ning of their manufacture or commitmerits their procurement;

(2) Goodsor conduct including any part of a performance af@"
“conforming” or conform tathe contract when they are in accord (b) If the party against whom enforcement is sought admits in
ancewith the obligations under the contract. that party’s pleading, testimony or otherwise in catlndt a con

(3) “Contract” and “agreement” are limited to those relatingractfor sale was made, but the contraatds enforceable under

to the present or future sale of goods. his paragraph beyond the quantity of goods admitted; or

(4) “Contractfor sale” includes both a present sale of goods (€) With respect to goods for which payment has been made
anda contract to sell goods at a future time. and accepted or which have been received and accepted (s.

(5) A “present sale” means a sale which is accomplished $2-609.

i istory: 1991 a. 316
the making of the contract. Receiptand acceptance of goods consistent witlor@h contract is part perfor

(6) A “sale” consists in the passing of title from the sdlter mancesuficient to take the oral contract out of the statute of frauds even though the
i conductis not inconsistent with some other dealinggiably had between thpar
the buy”er for a price (s402.40). _ ties. Gerner vVashy 75 Ws. 2d 660250 N.W2d 319(1977).
(7) “Termination” occurs when either partyursuant t0 &  Thestatute of frauds was not satisfied when the only indication of a purchase con

power created by agreement or law puts an &nthe contract tractbetween the parties was the unexplained notéfiorchase price” in a doeu

: : “ . P : : entprepared by one party in response to the tthlrequest for an appraisal. First
otherwise than for its breach. On “termination” all obligationg 0 PR o Bl eroRes” Ina8a We. 2d 418515 N W2d 343(Ct App. 1094)

which are S'.“” executory on both sides are d]SQBd'bUt anyight Whena letter confirmedn oral agreement under sub. (2), subject to completion
basedon prior breach or performance survives. of formal memorializing documents, the gain was enforceable even though the
History: 1983 a. 189 documentas not executed. Lambert CorpEvans575 F2d 132(1978).
Thestatute of frauds is not applicable in an action based on promissory estoppel.
. . JankeConstruction Co., Inc..Wulcan Materials Cd386 F Supp. 687
402.107 Goods to be Severeq from realty' r_ecor_dmg, .. Thestatute of fraudsf the UCC and the doctrine of estoppel. Edwards. 62 MLR
(1) A contract for the sale of minerals or the like (includiilg 205 (1978).

andgas) or a structure or its materials torémoved from realty

is a contract for the sale of goods within this chapter if they are402.202 Final written expression: parol or extrinsic

be severed by the seller but until severance a purported presaritence. Terms with respect to which the confirmatory memo

salethereof which is not &fctive as a transfer of an interest in landandaof the parties agree or which are otherwise set forth in a writ

is effective only as a contract to sell. ing intended by the parties as a final expression of #yggement
(2) A contract for the sale apart from the land of growing crop§th respect to such terms as are included thereinnuielye con

or other things attached to realty and capable of severance witHeRflictedby evidence of any prior agreement or of a contempora

materialharm thereto but not described in s(il).or of timber to Neousoral agreement but may be explained or supplemented:

becut is a contract for the sale of goods witthiis chapter whether (1) By course of dealing arsage of trade (401.205 or by

the subject matter is to be severed by the buyer or by the seller emseof performance (s102.209;

thoughit forms part othe realty at the time of contracting, and the (2) By evidence of consistent additional terms unless the court

partiescan by identification éct a present sale bef@everance. finds the writing to have been intended alscaasomplete and
(3) The provisionsof this section are subject to any third partgxclusivestatement of the terms of the agreement.

rights provided by the law relating to realty records, and the con

tract forsalemay be executed and recorded as a document tra#82.203 Seals inoperative. The afixing of a seal to a writ

ferring an interest in land and shall then constitute notice to thing) evidencing a contract for sale or afeotto buy or sell goods

partiesof the buye's rights under the contract for sale. doesnot constitute the writing a sealed instrument andathe
History: 1973 c. 215 with respect to sealed instruments does not apply to such-a con
tractor offer.
SUBCHAPTERII 402.204 Formation in general. (1) A contract for sale of
goodsmay be mad@é any manner sii€ient to show agreement,
FORM, FORMA'ION, AND READJUSTMENT including conduct by both parties which recognizes the existence
OF CONTRACT of such a contract.
(2) An agreemensuficient to constitute a contract for sale
402.201 Formal requirements; statute of frauds. may be found even thoughe moment of its making is undeter

(1) Exceptas otherwise provided in this section a contractfer mined.
saleof goods for the price of $500 or more is not enforceable by (3) Eventhough one or more terms aeét open a contract for
way of action or defense unless there is some writinicgrit to  saledoes not fail for indefiniteness if the parties have intended to
indicatethat a contract for sale has been made between the pafiekea contractind there is a reasonably certain basis for giving
andsigned by the party against wh@mforcement is sought or by an appropriate remedy
the party’s authorized agent or brokek writing is not insuficient Evenif the parties writings do not constitute a contractpntract may be found
becauset omits or incorrectly states a term agreed upon but thERY TERECE 0T SR TiE e SO ackages are
c_ontractis not enforcz_eable Unde_r_this SUbsereyond the quan enforceablmﬁless their%erms are objectionable on geﬁeral coghmmnds? PrngD,
tity of goods shown in such writing. Incorporateds. Zeidenbey, 86 F3d 1447(1996).

(2) Betweenmerchantsf within a reasonable time a writing elcl\z)Cgachfé)rmatlon undeAtrticle 11 of the Uniform Commercial Code. Edwards.
in confirmation of the contract and 8afent against the sendir ’
receivedand the party receiving it has reason to know its conterd®2 205 Firm offers. An offer by a merchant to buy or sell
it satisfies the requirements of s(b) against such party unlessgoodsin a signed writing which by its terngives assurance that
written notice of objection to its contenigsgiven within 10 days it will be held open is not revocable, for lack of consideration, dur

afteritis received. _ _ ing thetime stated or if no time is stated for a reasonable time, but
(3) A contract which does not satisfy the requirements of stih.no evenmay such period of irrevocability exceed 3 months; but
(1) but which is valid in other respects is enforceable: anysuch term of assurance on a faupplied by the ééree must

(a) If the goods are to be specially manufactured for the buyeg separately signed by theferfor.
and are not suitable for sale to others in the ordinary course of thdthougha bid for pipe dichot meet the “firm dér” requirement, the facts pleaded

) ; ; [ ;< andrelied upon by the contractor to support its claim and to which the supplier
seller’'s business and the selldrefore notice of repUd'atlon IS respondedn entering its defense gave risethe doctrine of promissory estoppel.

receivedand under circumstances which reasonably indicate thatkeConstruction Co., Inc..vWulcan Materials Ca386 F Supp. 687
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402.206 Offer and acceptance in formation of con- 402.208 Course of performance or practical construc -
tract. (1) Unless otherwise unambiguously indicated by the lation. (1) Where the contract for sale involves repeated occasions
guageor circumstances: for performance by either party with knowledge of the nature of

(a) An offer to make a contract shall be construed as invitif§e performance and opportunity for objection to it by the pther
acceptancén any manner and kgny medium reasonable in theany course of performance accepted or acquiesced in without
circumstances; objectionshallbe relevant to determine the meaning of the agree

(b) An order or other &r to buy goods for prompt or currentMent.
shipmentshall be construed as inviting acceptance either by a(2) Theexpress terms of the agreement and any such course
promptpromise to ship or by the prompt current shipment of of performance, awell as any course of dealing and usage of
conformingor nonconforming goods, but such a shipment of notrade,shall be construedthenever reasonable as consistent with
conforminggoods does not constituam acceptance if the sellereachother; but when such constructisnunreasonable, express
seasonablyotifies the buyer that the shipment ifeoéd only as termsshall control course gferformance and course of perfor
anaccommodation to the buyer manceshall control both course of dealing and usage of trade (s.

(2) Wherethe beginning of a requested performance is-a reét1-209.

sonablemode of acceptance anfarr who is not notified of (3) Subjectto s.402.2090n modification and waivesuch

acceptanceavithin a reasonabléme may treat the fdr as having courseof performance is relevant to show a waiver or modifica

lapsedbefore acceptance. tion of any term inconsistent with such course of performance.
Therequirement of “conformity” does not subject gedler to performing the cen

402.207 Additional terms in acceptance or confirma - tcr%?f,t,oéﬂffc“g;gé%]s?fl;rgskauﬁ%uég?gé%i?? terms of the contract. 1.8 Fuller

tion. (1) A definite and seasonable expression of acceptance or

a written confirmation which is sent thhiﬂ reasone.ttl)le time 405 209 Modification, rescission and waiver. (1) An

operatesas an acceptance even though it staess additional to 5 4reemenmodifying a contract within this chapter needscon

or different from those ééred or agreed upon, unlessceptance giqerationto be binding.

is expressly made conditional on assent to the additionalfer-dif (2) A signed agreement which excludes modification or

entterms. rescissiorexcept by a signed writing canrtm¢ otherwise modli

(2) The additional terms atte be construed as proposals fOkje | oy rescinded, but except as between merchants such a fequire
additionto the contract. Between merchants such terms becognt on a form supplied by the merchant must be separately
partof the contract unless: signedby the other party

(@) The ofer expressly limits acceptance to the terms of the (3) Therequirements of €02.201must be satisfied if the con

offer; tractas modified is within its provisions.

(b) Thgy mgterially "fmer it; or . (4) Althoughan attempt amnodification or rescission does not
(c) Notification of objection to them has already been goren satisfythe requirementsf sub.(2) or(3) it can operate as a waiver

is given within a reasonable time after notice of thenedgived. (5) A party who has made a waivefeafting anexecutorypor-

(3) Conductby both partiesvhich recognizes the existence otjon of the contract may retract the waiver by reasonable netifica
acontract is sticient to establish a contract for sale although thgyn received by the other parthiat strict performance will be

writings of the parties dmot otherwise establish a contract. Ifequiredof any term waived, unless the retraction would be unjust
suchcase the terms of the particular contract con$itose terms i, yiew of a material change of position in reliance on the waiver

onwhich the ertlngs othe parties agree, tOQeth,er, with any-sup dealership agreement is primarily for the sale of goods, making this section
plementaryterms incorporated under any otpeovisions of chs. applicable. American Suzuki Motor Corp. Bill Kummer, Inc.65 F3d 1381(1995).
401to 411

History: 1979 c. 891991 a. 148304 315 402.210 Delegation of performance; assignment of

A sellets “acknowledgment of order” that purports to deny liability for damag
for defects becomes part of the contract only if it Is assented to by the Biryerod “fights. |(1) A Earty.may perform ﬂ|1at parr]‘g/ durt]y th roughha dele
ucts& Chemicals, Inc. vFairbanks58 Wis. 2d 193206 N.W2d 414(1973). gateunless otherwisagreed or unless the other party has a sub

Whenan ofer to purchase contained the term “FOB, our truck, your plant, loade&tantialinterest in having his or her original promisor perfanm

theofferees responsetated “as is, where is,” and the parties had no prior oral-agre€ontrol the acts required by the contrabto delegation of perfer
ment,there was no validontract and the court could not reach the issue of wheth

additionalor different terms in response to affer destroy an agreement betweenﬁﬁanf:ere”eves the party delegatingany duty to perform or any
parties. Koehring Co. vGlowacki,77 Wis. 2d 497253 N.W2d 64(1977). liability for breach.

By signingan order form that provided that the buyer of a machine would indem . ; ;
nify and hold the seller harmless, the buyer expressly agreed to the provisions,(z) Unle_SSOther\lee agreed all rlghtrf_ either seller or buyer_
whetheror not there was a previously existing contract and whether or not the bugén be assigned except where the assignment would materially
readthe orderform before signing. Deminsky #rlington Plastics, Inc. 2001 WI changethe duty of the other partgr increase materially the bur

App 287,249 Wis. 2d 441638 N.W2d 331 Affirmed on other grounds. 2003 WI . . . .
15’—,),’)259 Ws. 2d 5876571N.W2d 411, 01-0242 g denor risk imposed on the other party by the contract, or impair

An invoice is a written confirmation of a request for work by one pemgyperfor  materially the other partys chance of obtaining return peror

manceof work by the second, and thest of the work agreed upon. While interes| i
may not have been discussed originadlgiding it to the bottom of the invoice consti t”.”ance: A right to damage.s for breach of the whole contrac_t ora
tutesthe addition of a term not previously discussed between the parties, makingigt arising out of the assigrisrdue performance of the assign
interestan additional part of the agreement unless one of the exceptions in subd@ls entire obligation can be assigned despite agreemlae[:
applies. Thissection eliminates the traditional “meeting of the minds” requiremer\tNise

Mid-StateContracting, Inc. vSuperior Floor Companjnc. 2002 W1 App 257258 ' ) )

Wis. 2d 139 655 N.W2d 142 02-0761 (3) Thecreation, attachmenperfection, or enforcement of a

Thequestion undesub. (2) (c) was not whether the defendant acquiesced to int TR ; ; ;
estadded to the bottom of invoices without inclusion in a contract, but whether l%rgcumymtereSt in the sellés interest under a contract is not a

defendanbbjected to stop it. Mid—State Contractiag. v Superior Floor Com  transferthat materially changes the duty of or increases materially
pa\r;\)/i;lrlc. 20&2 :NI App 2I57258th.t2d 1§9635 N.\/t\)12d3 11%%25—(10:61 B the burden or risk imposed on the buyer or impairs materially the
Under oy 402, bt metides Ay terme it undel HB.C. and hecessarly DUYeI'Schance of obtaining return performance within the- pur
encompassethose sections relating to course of performaA6@.208), course of View of sub.(2) unless, and then only to the extent that, enforce
dealing, and usage of trade (401.205). Dresser Industi@sndall Co965 F2d  mentactually results in a delegation of material performasfce
1442(1992). theseller Even in that event, the creation, attachment, perfection,

Whena contract specifieddS terms, the buyés confirmation form containing L .
inconsistenterms did not relieve the buyer lafbility for goods properly delivered @ndenforcement of the security interest remafedative, but:

FAS. Melrose Internationalrading Co. vPatrick Cudahync. 482 F Supp. 1369 (a) The seller is liable to the buyer for damages caused by the

(1980). .
The UCC Battle of the Forms: Answers to Common Questions. Richardsisn. \/\’deleQat'on:o the extent that the damages could not reasonably be
Law. March 1996. preventedoy the buyer; and
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(b) A court having jurisdiction may grant other appropriate (a) Nothing is said as to price; or

relief, including cancellation of the contrefor sale or aninjurc () The price is left to be agreed by the parties and they fail to
tion against enforcement of the security interest or consummatiggree;or

of the enforcement. o () The price is to be fixed in terms of some agreed market or

~ (4) Unless the circumstances indicate the contrary a prohibtherstandard as set or recorded ijied person or agency and

tion of assignment of “the contract” is to be construed as barrifgs not so set or recorded.

only the delegation to thassignee of the assigf®performance. (2) A price tobe fixed by the seller or by the buyer means a
(5) An assignment of “the contract” or of “all my rights undepyrice for that party to fix in good faith.

the contract” or an assignment in similar general terms is an (3) Whena price left to be fixed otherwiskan by agreement
assignmenof rights and unless the language ordineumstances ¢ the parties fails to be fixed through faaftone party the other

(as in an assignment for security) indicate the conitasya dele 5+ 'may at his or her option treat the contract as canceled or fix
gationof performance of the duties thfe assignor and its accept 5 (e 2sonable price.

anceby the assignee constitutes a promise by the assignee to per

form thoseduties. This promise is enforceable by either the (4).Whe][.e,hgwever th% paréigts.inter:? n%t to be bo‘ént?] unless
assignoror the other party to the original contract. € price IS Tixed or agreed and IL IS not fixea or agreed there IS no

(6) Theother party may treat any assignment wilefegates contract. In such a casthe buyer must return any goods already

4 h . receivedor if unableso to do must pay their reasonable value at
performanceas creating reasonable grounds for insecurity a

; 7= : = ; . time of delivery and the seller must return any portion of the
may without prejudice to his or her rights against the assgn&rice paid on account
der_nanc}assurances from the assigneet(®2.609. History: 1991 a. 3161997 a. 35

History: 1991 a. 3162001 a. 10 An implied contract by a dairy plant fmy the competitive price to milk producers
doesnot permit the plant to pay a lower price since the mere absence of misrepresen
tation or deceit does not establish good faithppenprice contract still requires fair
SUBCHAPTERIII dealing. Columbus Milk Producers. Dept.of Agriculture,48 Wis. 2d 451 180
N.W.2d 617 (1970).

Underthis section, which allows parties to a contract for the sale of goocdsto

GENERAL OBLIGATION AND CONSTRUCTION clude the contract agreeing to settle the price at a subsequent date, the contract price
OF CONTRACT is a reasonable price at the time of delivery if the parties are unable to agree- Schmi
ederv. Standard Oil Co. of Indian&9 Ws. 2d 419230 N.W2d 732(1975).

402.301 General obligations of parties.  The obligation of 402.306 Output, requirements and exclusive dealings.
the seller is to transfer and deliver and that of the buyer is to acqapt A term which measures the quantity by the output of the seller
andpay in accordance with the contract. or the requirements of the buyer means such actual output or
requirementss may occur in good faith, excepat no quantity
402.302 Unconscionable contract or clause. (1) Ifthe unreasonablydisproportionate to any stated estimate or in the
courtas a matter of law finds the contract or any clause of the cabsencef a stated estimate to any normal or otherwise compara
tractto have been unconscionablétat time it was made the courtble prior output or requirements may be tendered or demanded.
may refuse to enforce the contract, or it may enforce the remaindef2) A jawful agreement bgither the seller or the buyer for

of the contract without the unconscionable clause, or it may sgcjysivedealing inthe kind of goods concerned imposes unless
limit theapplication of any unconscionable clause as to avoid aherwiseagreed ambligation by the seller to use bedbefs to
unconscionableesult. supplythe goods and by the buyer to use bdstisfto promote

(2) Whenit is claimed or appears tbg court that the contract their sale.
or any clause thereof may be UF]COHSClonabk? thF_-‘ parties _Sha” e pay as used” proposal to purchase inventory was analogotisstguirements
afforded a reasonable opportunity to present evidemeéo its contract.” Lambert Corp. vEvans 575 F2d 132(1978).

commercialsetting, purpose andfe€t to aid the court imaking . L

the determination. 402.307 Delivery in single lot or several lots. Unless
Unconscionabilityrequires an absence mfeaningful choice on the part of one Otherwiseagreed all goods called for by a contract for sale must

party,together withcontract terms that are unreasonably favorable to the ofber hetendered in a single delivery and payment is due only on such

find unconscionability requires a certain quantum of both procedural and substangj ; ; f :

unconscionability. Procedural unconscionability bears on a meatintpe minds, nfa(ﬁderbm where the_ cwcgmstances g,'Ve _e',ther party the r'_ght to

while substantive unconscionability pertains to the reasonablefiese contract Makeor demand delivery in lots the price if it can be apportioned

termsthemselves. Deminsky &rlington Plastics Machiner2003 W1 15259 Ws. .

Sy Coy N A by may be demanded for each lot

Conspicuousnessecessary for &dctive warranty disclaimer is discussed.B. - .
Fuller Co. v Kinetic Systems, In@32 F2d 681(1991). 402.308 Absence of specified place for delivery . Unless

otherwiseagreed:

terallocates a risk or a burden as between the parties “unless othgEsor if the seller has none the selteresidence: but

wise agreed”, the agreememiay not only shift the allocation but 5y | 5 contract for sale ditlentified goods which to the
may also divide the risk or burden. knowledgeof the parties at the time of contracting are in some
402.304 Price payable in money , goods, realty , or otherplace, that place is the place for their delivery; and
otherwise. (1) The price can be made payable in money or (3) Documentsof title may be delivered through customary

otherwise. If it is payable in whole or in part in goods each par ankingchannels.
is a seller of the goods which that party is to transfer History: 1991 a. 316

_(2) Eventhough all or part of the price is payable in an intereghs 309 Absence of specific time provisions; notice of

in realty the transfer of the goods and the seliebligations with  iarmination. (1) The time for shipmerar delivery or any other
referenceto them are subject to this chapteut not the transfer cionunder a contract if not provided in this chapter or agreed
of the interest imealty or the transferts obligations in connec uponshall be a reasonable time

tion therewith. ’

History: 1991 a. 316 (2) Wherethe contract provides for successparformances

but is indefinite in duration it is valid for a reasonable time but
402.305 Open price term. (1) The parties if they so intend unlessotherwise agreed may be terminated at any time by either
can conclude a contract fagale even though the price is noparty.

settled. In such a case the price isemsonable price at the time  (3) Terminationof a contract by one party except on the-hap
for delivery if: peningof an agreed event requires thedisonable notification be
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receivedby the other party and an agreement dispensing with n@tD2.313 Express warranties by affirmation, promise,
fication is invalid if its operation would be unconscionable.  description, sample. (1) Expresswarranties by the seller are
createdas follows:

402.310 Open time for payment or running of credit; (a) Any afirmation of fact or promise made by the seller to the
authority to ship under reservation.  Unless otherwise buyerwhich relates to the goods and becomes part of the basis of
agreed: the bagain creates an express warrath@t the goods shall cen

(1) Payments due at the time and place at which the buyerfierm to the afirmation or promise.

to receive the goods even though the place of shipment is the placgh) Any description of the goods which is mautrt of the

of delivery; and basisof the bagain creates an express warranty that the goods
(2) If the seller is authorized to send the goods the seller nsiall conform to the description.

ship them under reservation, and may tender the docunoénts (c) Any sample or model which is made part of the basis of the

title, but the buyer mainspect the goods after their arrival beforgargaincreates an express warranty that the whole oftioels
paymentis dueunless such inspection is inconsistent with thehall conform to the sample or model.

termsof the contract (s102.513; and (2) It is not necessary to the creation of an express warranty
(3) If delivery is authorized and made by way of documenfsatthe seller use formal words such as “warrant” or “guarantee”

of title otherwise than by su2) then payment is due at the timegr that the seller have a specific intention to make a wartauty

andplace at which the buyer is to receive the documegard  anafirmation merely of the value of the goods or a statement pur

lessof where the goods are to be received; and portingto be merely the seller opinion or commendation of the
(4) Wherethe seller is required @uthorized to ship the goodsgoodsdoes not create a warranty

on credit the credit period runs from the time of shipment but postHistory: 1991 a. 316

dating the invoice or de|aying its dispatch will Corresponding% Expresswarranties are discusseBwers v Eisenzopf88 Ws. 2d 482276 N.W2d

- ; : 02(1979).
delaythe starting of the credit period. A ) .
History: 1991 a. 316 Strict liability of the bailoylessor and licenso57 MLR 111.

402.314 Implied warranty: merchantability; usage of
trade. (1) Unless excluded anodified (s402.316, a warranty
ihatthe goods shall be merchantable is implied in a confiact

402.311 Options and cooperation respecting perfor
mance. (1) An agreement for sale which is otherwisefisuf

ciently definite (s402.204 (3) to be a contract is not made invali . ; ; .
by the fact that iteaves particulars of performance to be specifi Helrsale if the seller is a merchant with respect to goods of that

by one of the parties. Any such specification must be made "Hd' Under this section the servifgr value of food or drink to

goodfaith and within limits set by commercial reasonablenesé.)e consumed either on the premises or elsewhere is a sale.
(2) Goods to be merchantable must be at least such as:

(2) Unless otherwise agreed specifications relating to assort ; e
mentof the goods are at the buygoption and except as otherwise (8) Pass withoubbjection in the trade under the contract
providedin s.402.319 (1) (cand(3) specifications or arrange description;and
mentsrelating to shipment are at the seéleoption. (b) In the case of fungible goods, are of fair average quality

(3) Wheresuch specification would materiatiffect the other Within the description; and
party’s performance but is not seasonably made or where one(c) Are fit for the ordinary purposes for which such goods are
party’scooperation is necessary to the agmeedormance of the used;and

otherbut is not seasonably forthcoming, the other pargditition  (d) Run, within the variations permitted by the agreement, of

to all other remedies: evenkind, quality and quantity within each unit and among all
(a) Is excused for any resulting delay in his or her perfor  unitsinvolved; and

mance;and (e) Are adequately contained, packaged, kdled as the

(b) May also either proceed to perform in any reasonable magreementnay require; and

neror after the tim_e fora ma'_[erial part of his or her own perfor (f) Conform to the promises afirmations of fact made on the
mancetreat the failurgo specify or to cooperate as a breach byontaineror label if any

faLIg:e t9 Sgglivergfﬁr accept the goods. (3) Unlessexcluded or modified (8102.31§ other implied
Istory: a warrantiesmay arise from course of dealing or usage of trade.

- . e . An unincorporated ganizationof band mothers who sold food at a fund-raising
402.312 Warranty of t_|tIe and_ against |nfr|ngement_s, luncheonwere not merchants as contemplated by sub. (1). Sam&besing,62
buyer’'s obligation against infringement. (1) Subject to Wis. 2d 698 215 N.W2d 662(1974).

sub.(2) there is in a contract for sale a warranty by the seller thatEvidencethat the goodbreak or physically deteriorate after delivery may be rele
vant to whether the goods were fit at the time of delivery for the ordinary purpose for

(a) The title conveyed shall be good, and its transfer rightfuthich they areused; but consideration of that evidence for that purpose does not

and imposean express warranty for future performance. City of Stoughfbhomasson
. L. LumberCompany 2004 WI App 6269 Ws. 2d 339675 N.W2d 487 02-2192

(b) The goods shall be deliverirée from any security interest  ynencircumstances rendered a breach of good faith and of a fiduciary obligation

or other lien or encumbrance of which the bugtehe time of con  chargeabléo the buyerthe buyer was barrdtbm asserting causes based on a breach
i of the warranty of merchantabiljtgr on the sellés claimed fault, to recover from

tracting has no kn0W|edge' . . the seller that portion of the claim disallowed, with theyers consent, by the ship

(2) A warranty under sul{l) will be excluded or modified per. Greisler Brothers, Inc. Packerland Packing Co., ir892 F Supp. 20§1975).

only by specific language or by circumstances which give theStatusof products liability in Visconsin. Coyne, 43 WBB, No. 4.

buyerreason to know that the person selling does not claim title

in himself or herself or that the person selling is purporting to sé#2.315 Implied warranty: fitness for particular pur -

only such right or title as the person selling or a third person mpgse. Where the seller at the time of contracting has reason to
have. know anyparticular purpose for which the goods are required and

(3) Unlessotherwise agreed a seller who is a merchant—reg‘ﬁ‘atthe_ buyer is relying on the sefleiskill or judgment to select
larly dealingin goods of the kind warrants that the goods shall 19 furnish suitable goods, there is unless excluded or modified
deliveredfree of the rightful claim of any third person by way otinders.402.316an implied warranty that the goods shall be fit for
infringement or the like but a buyer who furnisisgecifications SUC: purpose. e cor installaion et

; iWhenexpansion joints corroded soon after installation in a steam systethebut
to t.he Se.”er must hold the. seller harmless ag.a.mSt. any such Clgtle ‘endanmanufacturer was unaware of the corrosive agent in the steam, this section
which arises out of compliance with the specifications. did not allow recovery Wisconsin Electric PoweEo. v Zallea Bros., Ind506 F2d
History: 1971 c. 401991 a. 316 697 (1979).
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402.316 Exclusion or modification of warranties. place,eventhough used only in connection with the stated price,
(1) Wordsor conduct relevant to the creation of an express wés a delivery term under which:

ranty and words or conduct tending to negate or limit warranty (a) \When theterm is FO.B. the place of shipment, the seller
shall be construed wherever reasonasleonsistent with each mystat that place ship the goods in the manner provided in s.

other; but subject to $402.202on parol or extrinsic evidence, 402 504and bear the expensed risk of putting them into the
negationor limitation is inoperative to the extetfiat such con  possessionf the carrier; or

structionis _unreasonable. . . (b) When the term is.©.B. the place of destination, the seller

(2) Subjectio sub.(3), to exclude or modify the implied war 1 stat the selleés expense and risk transport the goods to that
ranty of merchantability or any part of it the language must mefyaceand there tender deliveof them in the manner provided in
tion merchantabilityand in case of a writing must be conspicuou 1 402.503

and to exclude or modify any implied warranty of fitness the (c) When under either paa) or (b) the term is also.8.B. ves

exclusionmust be by a writing and conspicuous. Language to - - o
excludeall implied warranties of fitness is §iafent if it states, for S¢l:Car or other vehicle, the seller must in addition at the Seller

examplethat “There are no warranties which extend beyond tPensend risk load the good® board. If the term is®.B. ves
descriptionon the face hereof.” selthe buyer must name the vessel and in an appropriatéhease

(3) Notwithstanding suk(2), all of the following apply: sellermust comply with s402.323on the form obill of lading.

(a) Unless the circumstances indicate otherwise, all impli (Z)Sgnlesslother_\é@e ri[tgreed th(;e terthl.'—S. \{ﬁsselh(whlgh |
warrantiesare excluded by expressions like “as is", “with al]cansfree alongside”) at a named port, even though used only
faults” or other language which icommon understanding calls/n connection with the stated price, is a delivery term under which

the buyers attention to the exclusion of warranties anakes the seller must: ) . .
plain that there is no implied warranty (a) Atthe sellets expense and risk deliver the goods alongside

(b) When the buyer before entering into the contract hii vessel in the manner usual in that port oaafock designated
examinecthe goods othe sample or model as fully as the buyefdProvided by the buyer; and _
desiredor has refused to examine the goods there is no implied(b) Obtain and tenderraceipt for the goods in exchange for
warrantywith regard to defects which an examination ought in tivéhich the carrier is under a duty to issue a bill of lading.
circumstance$o have revealed to the buyer (3) Unlessotherwise agreed in any case falling within .

(c) Except as provided in 85.195 there is no implied war (&) or(c) or(2) the buyer must seasonably give any needed instruc
ranty that cattle, hogs, sheep or horses are free from sicknesiéotis for making deliveryincluding when the terris FA.S. or
disease at the time sale is consummated if all state and feder&lO.B.the loading berth of the vessel and in an appropriate case
regulationspertaining to animal health are complied withtbg its name and sailing date. The seller may treat the failure of
seller,unless the seller knows at ttime a sale is consummatedneedednstructions as a failuref cooperation under 402.311
thatthe cattle, hogs, sheep or horses were sick or diseased. Theseller may also at theellefs option move the goods in any

(d) An implied warranty can be excluded or modified byeasonablenanner preparatory to delivery or shipment.
courseof dealing or course of performance or usage of trade.  (4) Underthe term FO.B. vessel or.A.S. unless otherwise

(4) Remediedor breactof warranty can be limited in accerd agreedthe buyer must make payment against tender of the
ancewith ss.402.718and402.719n liquidation or limitation of requireddocuments and the seller may not tender nor the buyer

damagesand on contractual modification of remedy demanddelivery of the goods in substitution for the documents.
History: 1981 c. 1281989 a. 277 History: 1991 a. 316
A disclaimer of implied warranties under s(#). made after sale would be ifesf- Whena contract specifiedA&S terms, the buyés confirmation form containing
tive. Taterka vFord Motor Co86 Wis. 2d 140271 N.W2d 653(1978). inconsistenterms did not relieve the buyerl@bility for goods properly delivered
FAS. Melrose Internationalrading Co. vPatrick Cudahync. 482 F Supp. 1369

402.317 Cumulation and conflict of warranties (1980).

express or implied. Warranties whether express or implied402 320 C.IF.and C.&F.terms. (1) Theterm C.I.Emeans

shallbe construed as consistent with each athdras cumulatlve,nﬁgttne price includes in a lump sum the cost of the goods and the

e oy o I asean g Eurancand Teghi 0 the name desinaton. The term C.& P
intentionthe followina rules apply: ) r C.E means that the price so includes cost and freight to the
9 PPl nameddestination.

(1) Exactor technical specifications displace an inconsistent (2) Unlessotherwiseagreed and even though used only in

sampleor model or general language of description, connectionwith the stated price and destination, the term C.I.F

(I2|) A sampli grom antgxisting bulk displaces inconsistert g€flestinationor its equivalent requires the seller at the seller
erallanguage of description. expenseand risk to:

_ (3) Expresswarranties displace inconsistent implied wafran 5y pyt the goods intthe possession of a carrier at the port for
tiesother than an implied warranty of fitness for a particular puéhipmentand obtain a negotiable bill or biks lading covering

pose. the entire transportation to the named destination; and

(b) Load the goods and obtain a receipt from the carrier (which

express or implied. A sellefs warranty whether express M&Y be_containeo! in the pill of lading) showing that the freight has

implied extends to any natural person who is in the family G€€npaid or provided for; and

householdof the selleis buyer or who is a guest in that buger ~ (c) Obtain a policy or certificate afisurance, including any

homeif it is reasonable to expect that such person may use, cor risk insurance, of a kind and on terms then current at the port

sumeor be afected by the goods and who is injured in person [®f shipment inthe usual amount, in the currency of the contract,

breachof the warranty A seller may not exclude or limit the shownto cover the same goods covered by the bill of lading and

operationof this section. providing for payment of loss to the order of the buyer or for the
History: 1991 a. 316 accountof whom it may concern; but the seller may add to the

Privity of contract is required in implied warranty cases, tuedavailability of ricethe amounof the premium for any such watr risk insurance;
punitivedamages depends on the facts proved rather than the formal theory of regcf){d

ery alleged. Drake.Wham-0O Manufacturing C873 F Supp. 60§1974).

402.318 Third party beneficiaries of warranties,

(d) Prepare an invoice of the goods and procure any other doc
402.319 F.O.B. and F.A.S. terms. (1) Unless otherwise umentsrequiredto efect shipment or to comply with the contract;
agreedhe term FO.B. (which means “free on board”) ahamed and
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(e) Forward and tender with commercial promptness all t#®2.324 “No arrival, no sale” term.  Under a term “no
documents in due form and with any endorsement necessargrtival, no sale” or terms of like meaning, unless otherwise
perfectthe buyets rights. agreed:

(3) Unlessotherwise agreed the term C.&d¥ its equivalent (1) The seller must properlghip conforming goods and if
has the samefefct and imposes upon the seller the same obligdney arrive by any means the seller must tender them on arrival but
tionsand risks as a C.LEerm except the obligation as to insurthe seller assumes rabligation that the goods will arrive unless
ance. the seller has caused the nonarrival; and

(4) Underthe term C.I.For C.& F. unless otherwise agreed the (2) Wherewithout fault of the seller the goods amepart lost
buyer must make payment against tender of the required-doan have so deteriorated as lomger to conform to the contract or
mentsand the seller may not tender nor the buyer demand deliveryive after the contradime, the buyer may proceed as if there had

of the goods in substitution for the documents. beencasualty to identified goods #02.613.

History: 1991 a. 316 History: 1991 a. 316
402.321 C.I.F. or C.& F.: “net landed weights”; “pay - 402.325 “Letter of credit” term; “confirmed credit”.
ment on arrival”; warranty of condition on arrival. Under (1) Failureof the buyer seasonably to furnishagreed letter of
acontract containing a term C.161 C.& F: creditis a breach of the contract for sale.

(1) Wherethe price is based on or is to be adjusted according(2) Thedelivery to seller of a proper letter of credit suspends
to “net landed weights”, “delivered weight&tut turn” quantity thebuyer's obligation to paylf the letter of credit is dishonored,
or quality or the like, unless otherwise agreed the sellermaast theseller may on seasonable notification tolibger require pay
sonablyestimate the price. The payment due on tender of the daentdirectly from the buyer
umentscalled for by thecontract is the amount so estimated, but (3) Unless otherwise agreed the term “letter of credit” or
afterfinal adjustment of the price a settlement must be made withanker’scredit” in a contract for sale means an irrevocable credit
commercialpromptness. issuedby a financing agency of good repute and, where the ship

(2) An agreement described in suft) or any warranty of mentis overseas, of good international repute. The term-“con
quality or condition of the goods on arrival places upon the selléimed credit” means that the credit must also carry the direct
therisk of ordinary deterioration, shrinkage and the like in trangbligationof such an agency which does business in the ‘seller
portationbut has no @éct on the place or time of identificatiom financial market.
the contract for sale or delivenr on the passing of the risk of loss, History: 1991 a. 316

(3) Unlessotherwise agreedhere the contract provides for
paymenton or after arrival othe goods the seller must beforep
mentallow such preliminary inspection as is feasiliet if the
goodsare lost delivery of the documents and payment are
whenthe goods should have arrived.

402.326 Sale on approval and sale or return; rights  of
Acreditors. (1) Unless otherwise agreed, if delivered goods may
ereturned by the buyer even though they confiarthe contract,

e transaction is:

(a) A “saleon approval” if the goods are delivered primarily

402.322 Delivery “ex-—ship”. (1) Unless otherwisagreed for use; "ind . . .

aterm for delivery of goods “ex-ship” (which means from the car (b) A “sale or return” if the goods are delivered primarily for
rying vessel) or in equivalent language is not restritdeslpartie  "esale. . .

ular ship and requires delivery from a ship which has reached a(2) Goodsheld on approval are not subject to the claims of the
placeat the named port of destination whgads of the kind are buyer’screditors until acceptance; goods held on sale or return are
usuallydischaged. subjectto such claims while in the buysrpossession.

(2) Under such a term unless otherwise agreed: (4) Any “or return” term of a contract for sale is to be treated

(a) The seller must disclge all liens arising out of the carriage?Sa Separate contract for sale withid@2.201and aontradict
andfurnish the buyer with a directiomhich puts the carrier under g the sale aspect of the contract witki®02.202on parol or
aduty to deliver the goods; and extrinsicevidence. _

(b) The risk of loss does not pass to the buyeil the goods (5) If a person delivers or consigns $ale goods that the per

; ; sonused, or bought for use, for personal, family or household pur
leavethe ships tackle or are otherwise properly unloaded. posesthese goods do not become the property of the deliveree

consigneeunless the deliveree or consignee purchases and fully

shipment: “overseas”. (1) Where the contracontemplates paysfor_the goods. Th_|s subsection c_:Ioes not prevent the deliveree

oveprseashipment and co(nt?':lins aterm C.DEC.& F or F.%.B. or consignee from acting as the delivésesr consignds agent

vesselthe selleunless otherwise agreed must obtain a negotiatﬁ)ﬁtramfer title to these goods to a buyio pays the full purchase

bill of lading stating that the goods haen loaded on board or ce. Any payment received by the deliveree or consignee from

in the case of a term C.1.6t C.& F. received for shioment a buyerof these goods, less any amount that the deliverer er con

. e T ; i P ' signorexpressly agreecbuld be deducted from the payment for

(2) Wherein a case within sutf1) a bill of lading has been commissionsfees or expenses, is the property of the deliveror or

issuedin a set of parts, unless otherwise agiééte documents consignorand is not subject to the claims of the delivereecon
arenot to be sent from abroad the buyer may demand tender ofdRgee’screditors.

full set; otherwis@nly one part of the bill of lading need be-ten History: 1991 a. 3161997 a. 2792001 a. 10

dered. Even if the agreement expressly requires a full set: ~ Goodssold on consignment for the purpose of price maintenance rather than secu
_(a) Due tender of a single part is acceptable within the proy, St om a receer takes good fiie sven though ne knew of the sellarn. -
sionsof s.402.508 (1)on cure of improper delivery; and Columbialnternational Corp. \Kempler 46 Ws. 2d 550175N.W.2d 465(1970).
H i ctorsrelevant to determining whether goods are delivered “for sal&ran@er
(b) Even thoth the full setis defmf?‘”ded’ if the documents g{egc?and discussed. Armor All ProductsAmoco Oil Co0.194 Wis. 2d 35533
sentfrom abroad the person tendermgincomplete set may nev n.w.2d 720(1995).
erthelessrequire paymentipon furnishing an indemnity which Whethera transaction is a “sale on approval” must be determined by an objective
the buyer in good faith deems adequate examinatiorof the transaction documents and the parties’ performance, tiadimer
X X i . examinationof the parties’ subjective intent. Houghtorodd Products .vBadger
(3) A shipment by water or by air arcontract contemplating Wood Products196 Ws. 2d 457538 N.W2d 621(Ct. App. 1995)95-0004
suchshipment is “overseas” insofar as by usag!aaﬂfe or agree i Whega go%d is useg in thelgaggtfzctlgringé)gocgss \{yhehe itg,u!giia(tlrs’a\n|s_|f0rmre11t
s ; ; . ; P, ion and is subsequently resold, i elivered for “use” under sub. (1). Houghton
me”“t IS SUbJe.Ct ‘tO th.e COmm.erC|aI, flnancmgshlpplng prac Wood Products vBadger Vod Products196 Ws. 2d 457538 N.W2d 621(Ct.
tices characteristic of international deep water commerce.  App. 1995),95-0004

402.323 Form of hill of lading required in overseas
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402.327 Special incidents of sale on approval and sale in particular and despite any reservation of a security interest by
or return. (1) Under a sale on approval unless otherwise agre¢he bill of lading:

(a) Although the goods are identified to the contract the risk (a) If the contract requires or authorizes the seller to send the
of loss and the title do not pass to the buyer until acceptance; gndds to the buyer but does not require the seller to détiear

(b) Use of the goods consistent with the purpose of trial is rftdestination, title passes to the buyer at the time and place of
acceptancdut failure seasonably to notify tiseller of election Shipmentbut
to return the goods is acceptance, artdéfgoods conform to the  (b) If the contract requires delivery at destination, title passes
contractacceptance of any part is acceptance of the whole; arh tender there.

(c) After due notification of election to return, the return is at (3) Unlessotherwise explicitly agreed where delivery is to be
the sellet's risk and expense bunhgerchant buyer must follow any madewithout moving the goods:
reasonablénstructions. (a) If the seller is to deliver a document of title, title passes at

(2) Under a sale or return unless otherwise agreed: the time when and the place where ske#erdelivers such docu

(a) The option to return extends to the whole or any comméRents;or
cial unit of the goods while in substantially their original cendi (b) If thegoods are at the time of contracting already identified
tion, but must be exercised seasonably; and andno documents are to be delivered, title passes at the time and
(b) The return is at the buysrrisk and expense. placeof contracting.
(4) A rejection or other refusal by the buyer to receive or retain
402.328 Sale by auction. (1) In a sale by auction if goods the goods, whether onot justified, or a justified revocation of
are put up in lots each lot is the subject of a separate sale. acceptanceevests title to the goods in the sell&uch revesting

(2) A sale by auction is complete when the auctiorsger 0ccursby operation of law and is not a “sale”.
announceby the fall of the hammer or in other custom 3 'II—'iiltISéotrgé \}Shzglg.pizgiloihgbsi?j \?vﬁaer?tlhi seller completes performance of the
ner. Where.a b'_d is made Wh|le the hammer IS fallmg [n aeceRbntractwith referenceo the transfer of physical possession, despite the 'seller
anceof a prior bid the auctioneer may in the auctiorediscre retentionof the certificate of title. National Exchange Bank of Fond du Livann,

tion reopen the bidding or declare the goods sold under the bicBéMfis. 2d 352260 N.w2d 716(1978).

which the hammer_wag falling. ... . 402.402 Rights of seller’s creditors against sold
(3) Sucha sale is with reserve unless the goods aepticit oods. (1) Except as provided in sub&) and(3), rights of
termsput up without reserve. In an auction with reserve the aytsecuredtreditors of the seller wittespect to goods which have
tioneermay withdraw the goods at any time until the auctionegpenidentified to a contrador sale are subject to the buger
announcegompletion of the sale. In auction without reserve, rieghtsto recover the goods under 482.502and402.716
afterthe auctioneer calls for bids on an article or lot, that articl : . e
; S . (2) A creditor of the seller may treat a safean identification
e aract ettt goods o goniractfor Sale o Vo, f 2 against e credior
tioneers énnouncement of completion of the sale, but a biglde etentionof possession by the seller is fraudulent under any rule
retractiondoes not revive any previous bid ’ f law of the state where the goods are situated, except that reten
8 ) e tion of possession in good faith and current course of trade by a
(4) If the auctioneer knowingly receivasbid on the sell&S  merchant-selleior a commercially reasonable time after a sale or
behalf or the seller makes or procures such a bid, and notice j§@siificationis not fraudulent.
not been given that libertior such bidding is reserved, the buyer C : ; .
may at the buyes option avoid the sale or take the goods at ”6"? é?()ed';:g:glggtqu eths'zlf:fpter shall be deemed to impar the rights
price of the last good faith bid prior the completion of the sale. -
(&) Under the provisions of ch09, or

This subsection shall not apply to any bid at a forced sale. ; VIS ) )
History: 1991 a. 316 (b) Where identification to the contract or delivery is made not

in currentcourse of trade but in satisfaction of or as security for

a preexisting claim for moneecurity or the likeand is made
SUBCHAPTERIV under circumstancesvhich under any rule of law of the state

wherethe goods are situated would apart from this chaptest

TITLE, CREDITORS, AND GOOD RITH PURCHASERS tutethe transaction a fraudulent transfer or voidable preference.
History: 1991 a. 316

402.401 Passing of title; reservation for security; lim -
ited application of this section.  Each provision of this chap
terwith regard to the rights, obligations and remedfdke seller
the buyer purchasers or other third parties applies irrespective
title to thegoods except where the provision refers to such tit
Insofaras situations are not covered by the other provisions of tﬁ‘

chapterand matters concerning title become material the fellow, e When goods have been delivered under a transaction of
ing rules apply: purchasehe purchaser has such power even though:

(1) Title to goods cannot pass under a contract for sale prior 4y The transferor was deceived as to the idenfitthe pug
to their identification to the contract (402.50), and unless ch;s)er;or the p

otherwiseexplicitly agreed théuyer acquires by their identifica . . o .
tion a special property as limited by cd81to411Any retention h or(1t()))r e'ghoerdellvery was in exchange for a check which is later dis
or reservation by the seller of the tiff@operty)in goods shipped ' ) . ,
or delivered tathe buyer is limited in &ct to a reservation of a  (€) Itwas agreed that the transaction was to be a “cash sale”;
securityinterest. Subject to these provisions and taloB, title  OF ) )
to goods passes from the seller to the buyer imaamyner and on  (d) The delivery was procured through fraud punishable as lar
any conditions explicitly agreed on by the parties. cenousunder the criminal law

(2) Unlessotherwise explicitly agreed title passeshe buyer ~ (2) Any entrusting of possession of goods to a merchant who
atthe time and place at which the seller completes the’sgiier ~ dealsin goods of that kind gives the merchant power to transfer
formancewith reference to the physical delivery of the goodll rights of the entruster to a buyer in ordinary course of business.
despiteany reservation of a security interest and even though a(3) “Entrusting” includesany delivery and any acquiescence
documenof title is to be delivered at a flifent time or place; and in retentionof possession regardless of any condition expressed

402.403 Power to transfer; good faith purchase of

goods; “entrusting”. (1) A purchaser of goods acquires all
title which the purchasks transferor had or had powerttansfer
ceptthat a purchaser of a limited interest acquires rights only to
e extent of the interest purchased. A person with voidable title
power to transfer a good title to a good faith purchaser for
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betweerthe parties to the delivery or acquiescenceragdrdless The manner time and place for tender are determined by the
of whether the procurement of the entrusting or the possessagreemenand this chapteand in particular:
dispositionof the goods have been such as to be larcenous undefa) Tender musbe at a reasonable hpand if it is of goods

the criminal law they must be kepavailable for the period reasonably necessary to
(4) Therights of other purchasers of goods and of tiswdi  enablethe buyer to take possession; but
torsare governed by ch406, 407 and409. (b) Unlessotherwise agreed the buyer must furnish facilities
History: 1991 a. 316 reasonablysuited to the receipt of the goods.

A person with a voidable title in properhaving the power to pass title to a good . _ . .
faith purchaser under this section, may transfeaurity interest in that property ~ (2) Wherethe case is within g102.504respecting shipment

Return of Property in State Rippin, 176 Ws. 2d 418500 N.Ww2d 407(Ct. App.  tenderrequires that the seller comply with its provisions.

1933). 3) Where the seller i ired to deliver at a particular d
“Voidable titles” undersub. (1) (a) are discussed. Met-Al, IncHansen Storage . ( ) ere the Se, €r 1S required 1o aeliver a a partcular des
Co.844 F Supp 4851994). tination tender requires that the seller comply with gdp.and
Buyerin ordinary coursef business under article 9 of the uniform commerciaflso in any appropriate case tender documents as described in
code(and related matters). Skilton, 1974 WLR 1. subs.(4) and(5).
(4) Wheregoods are in the possessaita bailee and are to be
SUBCHAPTERV deliveredwithout being moved:
(&) Tender requires that the seller either tendaegotiable
PERFORMANCE documentof title covering such goods or procure acknowiedg

mentby the bailee of the buyearright to possession of the goods;
402.501 Insurable interestin goods; manner of identi - but
fication of goods. (1) The buyer obtains special property and  (b) Tenderto the buyer of a nonnegotiable document of title
aninsurable interest in goods by identificatiohexisting goods or of a written direction to the bailee to deliver isfisignt tender
asgoods to which the contract refers even though the goodsusdessthe buyer seasonably objects, and receipt by the bailee of
identified are nonconforming and the buyer has an option to returatification of the buyés rights fixesthose rights as against the
or reject them. Such identification can be made at any time dralleeand all third persons; but risk of loss of the goods and of any
in any manner explicitly agreed to by the parties. In the abseffigdure by the bailee to honor the nonnegotiable document of title

of explicit agreement identification occurs: or to obey the direction remaims the seller until the buyer has
(@) When the contract is made if it is for thale of goods hada reasonable time to present the document or direction, and a
alreadyexisting and identified; refusalby the bailee to honor the document or to obey the direction

(b) If the contract is for the sale of future goods other than thdi@featsthe tender . .
describedn par (c), when goods are shippetiarked or other (5) Wherethe contract requires the seller to deliver docu
wise designated by the seller as goods to which the contract reférgnts:

(c) When the crops are planted or otherwise become growing(@) The seller must tender all such documents in correct form,
cropsor the young are conceived if the contract is for the sale®fceptas provided in 8102.323 (2)with respect to bills of lading
unbornyoung to be born within 12 months after contracting or féf @ set; and
the sale ofcrops to be harvested within 12 months or the next nor (b) Tender through customary banking channels icserft
mal harvest season after contracting whichever is longer anddishonor of a draft accompanying the documentsstitutes

(2) Theseller retains amsurable interest in goods so long agonacceptancer rejection.
title to or any security interest in the goods remains in the sellefistory: 1991 a. 316
andwhere the identification is by the seller alone the seller m ¥2.504 Shipment by seller. (1) Where the seller is

until default or insolvency or notification to the buyer that th ; ;

identificationis final substitute other goods for those identified equiredor authorized to send the goods to the buyer and the con
I S ; . . tract does not require the seller to deliver them at a particular des

3) 3‘0”(;'”9 In thlshsectlon impairs Iany:(s]urable Interest rec tination, then unless otherwise agreed the seller must:
ogH?;tzofy:u?ggtiraégé other statute or rule of law (a) Put the goodm the possession of such a carrier and make
sucha contract for their transportation as may be reasonable hav

402.502 Buyer’s right to goods on seller ’s repudiation, ing regard to the nature of the goods and other circumstances of

failure to deliver , or insolvency . (1) Subject tssubs(2) and thecase; and

(3) and even though the goods have not been shipped a buyer whip) Obtain and promptly deliver or tender in due form any doc

haspaid a part or all of the price of goodswhich the buyer has umentnecessaryo enable the buyer to obtain possession of the

a special property under 402.501may on making and keeping goodsor otherwiseequired by the agreement or by usage of trade;

gooda tender of any unpaid portion of their price recover theamd

from the seller if: (c) Promptly notify the buyer of the shipment.

(a) In the case of goods bought for personal, faroiljnouse  (2) Failureto notify the buyer under sufl) (c)or to make a
hold purposes, the seller repudiates or fails to deliver as requifgdpercontract under sulfl) (a)is a ground for rejection only if
by the contract; or materialdelay or loss ensues.

(b) In all cases, the seller becomes insolvent within 10 daystistory: 1991 a. 316
afterreceipt of the first installment on their price.

(2) Thebuyers right to recover the goods under s{@).(a)
vestsupon acquisition of a special propertyen ifthe seller had
not then repudiated or failed to deliver

(3) If the identification creating the buysrspeciaproperty

: : eller’sown order or otherwise reserves in the seller a security
thggggsmoidl; ﬁ*ﬁeguggrﬁgfr: ltjg?:]gcgour:i?:&h%r”ggféo recoVel?nterestin the goods. The sellsrprocurement of the bill to the
History: 1991 a. 3162001 . 10 ' orderof a financing agency or of the buyer indicates in addition

only the sellers expectatiomf transferring that interest to the per
402.503 Manner of seller 's tender of delivery. (1) Ten- Sonnamed.
der of delivery requires that the seller put and hold conforming (b) A nonnegotiable bill of lading to the seller or the s&ller
goodsatthe buyels disposition and give the buyer any notificanominee reserves possessadrthe goods as security but except
tion reasonably necessary to enable the buyer to take delivamyacase of conditional delivery (402.507 (2) a nonnegotiable

402.505 Seller’s shipment  under reservation.
(1) Wherethe seller has identified goods to tbentract by or
beforeshipment:

(a) The sellers procurement of a negotiable bill of ladinghe
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bill of lading naming the buyers consignee reserves no security (3) In any case not within sufd) or(2), the risk of loss passes
interesteven though the selleetains possession of the bill of {ad to the buyer on the buyearreceipt of the good§the seller is a
ing. merchantptherwise the risk passes to the buyer on tendizliv

(2) Whenshipment by the sellavith reservation of a security €fY-
interestis in violation of the contract for sale constitutes an (4) The provisions of this section are subject to contrary agree
impropercontract for transportation within402.504but impairs mentof the parties and to 402.327on sale on approval and s.
neitherthe rights given to the buyer by shipment and identificatigh)2.5100n efect of breach on risk of loss.
of the goods to the contract nor the séligrowers as a holder of History: 1991 a. 316

anegotiable document. .
Hisﬂ,ry: 1091 a. 316 402.510 Effect of breach onrisk of loss. (1) Where a ten

deror deliveryof goods so fails to conform to the contract as to

402.506 Rights of financing agency . (1) A financing 9ivea rightof rejection the risk of their loss remains on the seller
agencyby paying or purchasing for value a dnaftich relates to until cure or acceptance.
a shipment of goods acquires to the extent of the payment-or pur(2) Wherethe buyerrightfully revokes acceptance the buyer
chaseand in addition to its own rights undie draft and any dec mayto the extent of any deficiency in the bugesfective insur
umentof title securing it any rights of the shipgdarthe goods ancecoverage treat the risk of loss as having rested on the seller
including the right to stop delivery and the shiggaight to have from the beginning.
the draft honored by the buyer (3) Wherethe buyer as to conforming goods already identified

(2) Theright to reimbursement of a financing agency whictp the contract for saleepudiates or is otherwise in breach before
has in good faith honored or purchased the draft under cemnfiigk of their loss hapassed to the buyethe seller may to the
mentto or authority from the buyer is not impaired by subsequegxtentof anydeficiency in the selles efective insurance cover
discoveryof defects withreference to any relevant documenggetreat the risk ofoss as resting on the buyer for a commercially

which was apparently regular on its face. reasonabléime.
History: 1991 a. 316

402.507 Effect of seller 's tender; delivery on condi - .
; ; > 402.511 Tender of payment by buyer; payment b
tion. (1) Tender of delivery is a condition to the bueduty to check. (1) Unless ochnX/ise agreyed teﬁder%f);aymentmya

acceptthe goods and, unless otherwise agreed, to the'Saygy _ gition 10 the selleis duty to tender and complete any delivery

to pay for them. @nder entitles the seller to acceptance of the (2) Tenderof payment is siikient when made by anyieans

goodsand to payment according to the contract. A . . .
2) Wh tis d dd he deli o th or in any manner current in the ordinary course of business unless
(2) Wherepayment is due and demandgtithe delivery to the o qa|ier demands payment in legal tender and gives any-exten

buyerof goods or documents of title, the bugeright as against o of time reasonably necessary to procure it.
the seller to retain or dispose of them is conditional upon the buy (3) Subjectto s.403.3100n the eflect of an instrument on an

erHsiSr:;?I_(mg the payment due. obligation, payment by check is conditional and is defeated
y: 1991 a. 316 : y
betweerthe parties bylishonor of the check on due presentment.

402.508 Cure by seller of improper tender or delivery: History: 1995 a. 449

replacement. (1) Where any tender or delivery by the seller igg5 519 Payment by buyer before inspection.
rejectedbecaus@onconforming and the time for performance h Wherethe contractequires payment before inspection nion

notyet expired, the seller may seasonably notify the buyer of g ormity of the goods does not excuse the buyer from so making
seller’'sintention to cureand may then within the contract time

; ) aymentunless:
makea conforming delivery pay

; . . (@) The nonconformity appears without inspection; or
(2) Wherethe buyer rejects a nonconforming tender which the ; :
sellerhad reasonable grounds to believe would be acceptithle a(r?geszgjlﬂtistg ndi?\ru%]::ttigﬁ ;egliJrl]rsetdh gr?gf umn%net;g",serﬂ
or without money allowance the seller may if the seller seasonaﬁ}y Justify inj 9 . '
notifies the buyer have a further reasonable time to substitute a(2) Paymenpursuant to sulfl) does not constitute an accept
conformingtender anceof goods or impair the buyerright to inspect or any reme
History: 1991 a. 316 diesavailable to the buyer

History: 1991 a. 316

402.509 Risk of loss in the absence of breach.
(1) Wherethe contract requires or authorizes the seller to ship Unlessotherwise agreed and subject to §8h, wheregoods

goodsby carrier: , , _ aretendered or delivered aientified to the contract for sale, the

(a) If it does not require the seller to deliver them at a particulgfiyerhas a right beforpayment or acceptance to inspect them at
destinationthe risk of loss passes to the buyer when the gareds any reasonable place and tinamd in any reasonable manner
duly delivered to the carrier even though the shiprigemtder res  \whenthe seller is required or authorized to send the goods to the
ervation(s.402.509; but buyer, the inspection may be after their arrival.

(b) If it does require the seller to deliver them at a particular (2) Unless otherwise agreed, expenses of inspection must be
destinatiorand the goods are there duly tendered wiitee pos  borneby the buyer but may be recovered from the seller if the
sessiorof the carrierthe risk of loss passésthe buyer when the goodsdo not conform and are rejected.

goodsare there duly so tendered as to enable the buyer to tak%) Unlessotherwise agreed and subject td2.321 (3)on

02.513 Buyer's right to inspection of goods.

delivery. C.I.F. contracts, the buyer is not entitled to inspect gheds
(2) Wherethe goods are held by a bailee to be delivered witheforepayment of the price when the contract provides:

out being moved, the risk of loss passes to the buyer: (a) For delivery “C.0.D.” or on other like terms; or
(a). On the buyes receipt of a negotiable document of title (1)) For payment against documeafditle, except where such

coveringthe goods; or paymentis due only after the goodse to become available for
(b) On acknowledgment by the bailee of theyers right to inspection.

possessiownf the goods; or (4) A place or method of inspection fixed by the parties is pre

(c) After the buye's receipt of amonnegotiable document of sumedto beexclusive but unless otherwise expressly agreed it
title or otherwritten direction to deliveias provided in 8102.503 doesnot postpone identification or shift the place for delivery or
(4) (b). for passing the risk dbss. If compliance becomes impossible,
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inspectionshall be as provided in this section unless the placetmms to make reasonablefefts to sell them for the sellsr
method fixed was clearly intended as an indispensable conditamtountif they are perishable dhreaten to decline in value

failure of which avoids the contract. speedily. Instructions are not reasonable if on demand indemnity
) for expenses is not forthcoming.
402.514 When documents deliverable on acceptance; (2) Whenthe buyer sells goods under sqb), the buyer is

when on payment.  Unless otherwise agreedocuments entitiedto reimbursement from treeller or out of the proceeds for
againstwhich a draft is drawn are to be delivered to the drawiee reasonableexpenses of caring for and selling them, and if the
acceptancef the draft if it is payable more than 3 days after prexpensesnclude no selling commission then to such commission
sentmentptherwise, only on payment. asis usual in the trade or if there is none to a reasonable sum not
exceedinglO per cent of the gross proceeds.

; : ; ) (3) In complyingwith this section the buyer is held only to
furtheranceof the adjustment of any claim or dispute: oodfaith and good faitltonduct hereunder is neither acceptance

(1) Eitherparty onreasonable notification to the other and foﬁorconversion nor the basis of an action for damages
the purpose of ascertaining tfects and preserving evidence has isiory: 1991 a. 316 '
f

theright to inspect, test and sample the goods including such o
themas may be in the possession or control of the other; and402.604 Buyer’'s options as to salvage of rightfully
(2) Theparties may agree to a third party inspection or survegjected goods. Subject to s402.603on perishables, if the
to determine the conformity or condition of the goods and magllergives no instructions within a reasonable time after notifica
agreethat the findings shall be binding upon them in any subdiéon of rejection the buyer may store the rejected goods for the sell
quentlitigation or adjustment. er’saccount or reship them to the seller or resell them for the sell
er's account with reimbursement as provided #02.603 Such

actionis not acceptance or conversion.
SUBCHAPTER VI History: 1991 a. 316

402.515 Preserving evidence of goods in dispute. In

BREACH, REPUDIAION AND EXCUSE 402.605 Waiver of buyer 's objections by failure to par -
ticularize. (1) The buyetls failureto state in connection with
402.601 Buyer's rights on improper delivery . Subject to rejectiona particular defect which is ascertainable by reasonable
s.402.6120n breach in installment contracts and untekerwise inspectionprecludes the buyer from relying on the unstaieefe.ct
agreedunderss.402.718and402.719on contractual limitations 0 justify rejection or to establish breach:
of remedyif the goods or the tender of delivery fail in any respect (2) Where the seller could have cured gtdtedseasonably;

to conform to the contract, the buyer may: or
(1) Reject the whole; or (b) Between merchants when the seller has after rejection
(2) Accept the whole; or madea request in writing for a fulind final written statement of

(3) Accept any commercial unit or units and reject the restf'leI defects on which the buyer proposes to. _rely .
(2) Paymentagainst documents made without reservatibn

402.602 Manner and effect of rightful rejection. rights precludes recovery of thgayment for defects apparent on
(1) Rejectionof goods must be within eeasonable time after the face of the documents.
their delivery ortender It is inefective unless the buyer season History: 1991 a. 316
ably notifies the seller
(2) Subject to ss402.603and402.6040n rejected goods:
(a) After rejection any exercise ofvnership by the buyer with

402.606 What constitutes acceptance of goods.
(1) Acceptanceof goods occurs when the buyer:
y 2 - _ (a) After a reasonable opportunity to inspect the goods-signi
respecto any commercial unit is wrongful as against the sellgfes g the seller that the goods are conforming or that the buyer
and o ) - will take or retain them in spite of their nonconformity; or

(b) If the buyer habefore rejection taken physical possession b) Fails to make an fefctive rejection (s402.602 (1), but
of goods in which the buyer does not have a security interest u hacceptance does not occur until the buyer has hez’iisam
s.402.71 (3), the buyer is under a duifter rejection to hold them ableopportunity to inspect them: or

with reasonable care at the séBattisposition for a time difient (c) Does anyact inconsistent with the sellsrownership; but

to permit the seller to remove them; but . - i O
The b h further obliqati ith d if such act is wrongful as against the seller it is an acceptance only
(c) The buyer has no further obligations with regarddods ¢ 4+ified by the seller

rightfully rejected. (2) Acceptanceof a part of any commercial unit is acceptance
(3) The sellefs rights with respect to goods wrongfully e 2 entirg unit. P Y P

rejectedare governed by 402.703on sellefs remedies in gen i1y 1991 a. 316

eral. Whena buyer accepts goods, the seller need not prove that the goodsotvere
History: 1991 a. 316 defectivein an action to recover the purchase price. Central Soya Co. Egstein
Section402.608 (2) provides that a revocation of acceptance must occur withifiigheriesInc. 676 F2d 939(1982).

reasonable time after the buyer discovers a nonconforamitysub. (2) (b) requires

a buyer who rejects goods to hold the goods for fcseriit time for the seller to . i . -
removethem. A truck purchaser who used the vehicle for 18 months, then tra1nsfer‘r1'0d2'607 Effect of acceptance; notice of breach; bur

it back to the dealer and sought relief 10 months after the transfer did not rejecl(fﬁé] of establishing breach after acceptance; notice of
vehiclein a timely manner or hold it as required, and was not entitled to relief. Smye¢aim or litigation to person answerable over . (1) The

v. Western Star ilicks Corp2001 WI App 180247 Wis. 2d 281634 N.w2d 134
Whena seller refused to accept a return of goods upon notice of breach byta*nueyermUSt pay at the contract rate for any goods accepted.

buyer,and the buyer thereafter used the goods for 3 months, the buyer could not(2) Acceptanceof goods by the buyer precludes rejection of
recoverfor breach of warrantyConcrete Equipment Co. William A. Smith Con  the goods accepted and if made with know|edge of a nonconfor
tractingCo., Inc. 358 - Supp. 137 (1973). mity cannot be revoked because of it unless the acceptancawas
402.603 Merchant buyer’s duties as to rightfully thereasonable assumption that the nonconformity would be sea
rejected goods. (1) Subject to any securitinterest in the sonablycured but acceptance does not of itself impairathgr
buyer (s.402.71L (3)), when the seller has no agent or place ¢gmedyprovided by this chapter for nonconformity

business athe market of rejection a merchant buyer is under a (3) Where a tender has been accepted:

duty after rejection of goods in the merchant buygossession  (a) The buyer must within a reasonable time after the kiger

or control to follow any reasonable instructions received from tlveversor should have discovered any breach ndatify seller of
sellerwith respect to the goods and in the absence of such instlueachor be barred from any remedy; and
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(b) If the claim is one for infringement the like (s402.312 (3) Acceptanceof any impropedelivery or payment does not
(3)) and the buyer is sued as a result of such a breach the byyejudicethe aggrieved party’right todemand adequate assur
mustso notify the seller within a reasonable time after the buyanceof future performance.
receivesnotice of the litigation or be barred from any remedy over (4) After receiptof a justified demand failure to provide

for liability established by the litigation. within a reasonable time not exceeding 30 days such assurance of
(4) The burdenis on the buyer to establish any breach witdue performance as is adequate under the circumstances of the
respecto the goods accepted. particularcase is a repudiation of the contract.

(5) Wherethe buyer is sued for breach of a warranty or otheristory: 1991 a. 316

obligationfor which the buyés seller is answerable over: 402.610 Anticipatory repudiation.  When either party

__(a) The buyer may give the buysiseller written notice of the yepydiateghe contract with respect goperformance not yet due
litigation. If the notice states that the seller may come in amge loss ofwhich will substantially impair the value of the contract
defendand that if the seller does not do so the seller will be bouiglthe otherthe aggrieved party may:

in any action against the seller by the s&dléuyer by any deter (1) For 5 commercially reasonable tiraevait performance by
minationof fact common to the 2 litigations, then unless the sellﬁ‘ﬁ1 epudiating party; or

. \ X er
after seasonable receipt of the notice does come in and defend, t &) Resortto any remedy for breach (¢€2.7030r 402.71)

selleris so bound. ; : et
L L . eventhough the aggrieved party has notifted repudiating party
(b) If the claim is one for infringemeot the like (s402.312  natthe aggrieved party would await the latsgperformance and
(3)) the original seller may demand in writitigat his or her buyer hasurged retraction; and

turn over control of the litigation to the original seller including 3) In ei ;
T n either case suspend the aggrieved rformance
settlemenbr else be barred from any remedy over and ibtfgt ¢ t(hc)e contract or procee%l in accorggnce witﬁog’.l%Mon the

nal seller also agreds bear all expense and to satisfy any adversgjers right to identify goods tdhe contract notwithstanding
judgment,then unless the buyer after seasonable receipt of achor to salvage unfinished goods.

demanddoes turn over control the buyer is so barred. History: 1991 a. 316
(6) Subsection$3), (4) and(5) apply to anyobligation of the
buyerto hold the seller harmlesgainst infringement or the like 402.611 Retraction  of anticipatory repudiation.
(s.402.312 (3). (1) Until the repudiating partg’ next performance is due the
History: 1991 a. 316 repudiatingparty can retradhe repudiation unless the aggrieved
Notice of a breach of warranty was a condition precedent to recovery in an actparty has since theepudiation canceled or materially changed

for wrongful death allegedly caused by a defective seat belt. Schniabid/Motor i ica indi i H
Co.54 Wis. 2d 345195 N W2d 602 198 N.W2d 161(1972). positionor otherwise indicated that the aggrieved party considers

Underthe facts othe case, a 2-month delay in giving notice was not unreasonaﬂi@.e repUd'atmn final.
Paulsonv. Olson Implement Co., Iné07 Ws. 2d 510319 N.W2d 855(1982). (2) Retractionmay be by any method which clearly indicates
) ) ) to the aggrieved party that the repudiating party intends to per
402.608 Revocation of acceptance inwhole orin  part.  form, but must include any assuranjustifiably demanded under
(1) Thebuyer may revoke the buysracceptance of a lot or com s, 402.609

mercialunit whose nonconformity substantiaifypairs its value (3) Retractionreinstateshe repudiating partg’rights under

to the buyer if the buyer has accepted it: the contract with duexcuse and allowance to the aggrieved party
(a) On the reasonable assumption that its nonconformiiyr any delay occasioned by the repudiation.
would be cured and it has not been seasonably cured; or History: 1991 a. 316

(b) Without discovery of such nonconformity if the buger
acceptancevas reasonably induced either by théidifty of dis-
coverybefore acceptance or by the séfeassurances.

(2) Revocationof acceptance must occur within a reasonab
time after the buyer discovers or should have discovered ¢
groundfor it and before any substantial change in condition of the

goodswhich is not caused by their own defectsis hot efective forming if the nonconformity substantially impairs the value of

until the buyer notifies the seller of it. ) thatinstallment and cannot be cured or if tanconformity is a
_(3) A buyer who so revokes has the same rights and dutig§ectin the required documentsyt if the nonconformity does
with regard to the goodsivolved as if the buyer had rejectedyotfall within sub.(3) and the seller gives adequate assurance of

thgm. 1661 &, 316 its cure the buyer must accept that installment.

istory: a. . .

Sub.(2) provides that a revocation of acceptance must occur within a reasonable(3)_ Whenevemonconforr_n'ty c_)r def,au” with respetctone or

time after the buyer discovers a nonconforpriyd s. 402.602 (2) (b) requires a buyermore installments substantially impairs the value of the whole
who rejects goods to hold the goods for disight time for the seller to remove them.orcﬁgtractthere is a breach of the whole; but the aggrieved party

A truck purchaser who used the vehicle for 18 months, then transferred it back t .
dealerand sought relief 10 months after the transfer dideject the vehicle in a statesthe contracif the aggrieved party accepts a noncon

timely manner or hold it as required, and was not entitled to raiefyser vwestern ~ forming installment without seasonably notifying of cancellation

402.612 “Installment contract”; breach. (1) An “install-
mentcontract” is one which requires or authorizes the delivery of
oodsin separate lots to be separately accemteen though the
%ﬂtractcontains a clause “each delivery isgparate contract” or
equivalent.

(2) The buyer may reject any installment which is noncon

StarTrucks Corp. 2001 WI App 18@47 Ws. 2d 281634 N.w2d 134 or if the aggrieved party brings an action with respect only to past
. installmentsor demands performance as to future installments.
402.609 Right to adequate assurance of performance. History: 1991 a. 316

(1) A contract for sale imposes an obligation on each party that

the others expectation of receiving due performance will not b402.613 Casualty to identified goods. Where the contract

impaired. When reasonable grounds for insecurity arise witiequiresfor its performance goods identified when the contract is

respecto the performance @ither party the other may in writing made,and the goods sigir casualty without fault of either party

demandadequate assurance of due performance and until tieforethe risk of loss passes to the byyerin a proper case under

demandingparty receivesuch assurance may if commerciallya “no arrival, no sale” term (€02.324 then:

reasonablesuspend anyerformance for which the demanding (1) If the loss is total the contract is avoided; and

party has not already received the agreed return. (2) If the loss is partial or the goods have so deteriorated as no
(2) Betweenmerchants the reasonableness of grounds fongerto conform to the contract the buyer may nevertheless

insecurity and theadequacy of any assurancdéeoéd shall be demandnspection and at the buygoption either treat the cen

determinedaccording to commercial standards. tractas avoided or accept the gowedth due allowance from the
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contractprice for the deterioration or thieficiency in quantity insolventthe seller may refuse delivery except for castuding
but without further right against the seller paymentfor all goods theretofore delivered under timatract,
History: 1991 a. 316 andstop delivery under €02.705

402.614 Substituted performance. (1) Where without (2) Wherethe seller discovers that the buyer has received

fault of either party the agreed berthing, loading, or unloadir%()dson credit while insolvent the seller may reclaim the goods
v . ; ' ' . ondemand made within 10 days after the receipt, butsfep

the agreed mannr bf Gelivery otherwise becomes commercidfcniaomr solvency has been made to stciar selir n

impracticablebut a commercially reasonable substitute is ava iting within 3 months before delivery the 10-day limitation

h gesnot apply Except as provided in this subsection sk#er
able,such substitute performance must be tendered and acce not base a right to reclaim goods on the bisyleaudulent or

(2) If the agreed means or manner of payment fails becausg,gbcentmisrepresentation of solvency or of intent to.pay
domesticor foreign governmentaggulation, the seller may with 3) Thesellers right to reclaimunder sub(2) is subject to the
2?'3 a?/rrr?é?ﬁ sﬁ:'i\éﬁrﬁlsugcl)erﬁfntgg iglﬁze; F;rl?gggﬁt%{n:c?&s;;maq@%ts of a buyer irordinary course or other good faith purchaser
delivery has already been taken, payment by the means of in ﬁ&gers. 402.403 Successfuteclamation of goods excludes all

mannerprovided by the regulation disclgas the buyés obliga Hggs,:mg%f: \évlléh respect to them.

tion unless the regulation is discriminatooppressive or preda  a nolder of a securitinterest in after-acquired collateral qualifies as a good faith

tory. purchaseunder sub. (3)House of Stainless Marshall & lsley Banky5 Ws. 2d
264, 249 N.W2d 561(1977).
402.615 Excuse by failure of presupposed conditions Whena bank, as the transferee of the selfliel not rely on a balance sheet thatmis

. {le&[gsented the buysiinsolvency and had no knowledge of the facts prior to the sale
Exceptso far as a seller may have assumed a greater obligal livery it could not exercise the selleright of reclamation. Ire Hardin 458

andsubject to s402.614o0n substituted performance: F.2d938(1972).
(1) Delayin delivery or nondelivery in whole or jpart by a
sellerwho complies with sub$2) and(3) is not a breach dhe
seller’sduty under a contract for sale if performance as agreed
beenmade impracticablby the occurrence of a contingency th
nonoccurrencef which was a basic assumption on which the co
tractwas made or by compliance in good faith with any applica
foreignor domestic governmental regulation or order whetiner
notit later proves to be invalid. ’ . )
(2) Wherethe causes mentioned in s@b) affect only a part (1) W'tthId. delivery of suc_h goods; . .
of the selleis capacity to perform, the seller must allocate produc (2) Stop delivery by any bailee as provided iA82.705
tion and deliveries among the selecustomers but may at the  (3) Proceed under 402.704respecting goods still unidenti
seller’soptioninclude regular customers not then under contraiégd to the contract;
as well as the seller own requirements for furthemanufacture. (4) Resell and recover damages as provided403.706
Theseller may so allocate in any manner which is fair and reason (5) Recoverdamages for nonacceptance4@2.709 or in a
able. propercase the price (402.709;
(3) Theseller must notify théuyer seasonably that there will  (6) Cancel.
be delay or nondelivery and, when allocation is requinader
sub.(2), of the estimated quota thus made available for the buy$02.704 Seller’s right to identify goods to the contract
History: 1991 a. 316 notwithstanding  breach or to salvage unfinished
goods. (1) An aggrieved seller under 402.703may:
(a) Identify to the contract conforming goods not already-iden
ed if at the time the aggrieved seller learned of the breach those

402.703 Seller's remedies in general. Where the buyer
rongfully rejects or revokes acceptance of goods or fails to make
gﬁyment due on or before delivery or repudiates with respect to
part or the whole, then with respect to any goods dired¢égtat]
nd,if the breach is of the whole contract462.613, then also
th respectto the whole undelivered balance, the aggrieved
sellermay:

402.616 Procedure on notice claiming excuse.
(1) Wherethe buyer receives notification of a material or indefitifi
nite delay oran allocation justified under402.615the buyer may oodsare in the agarieved sellemossession or control:
by written notification to the seller as to any delivery concerneg, 99 el .

and where theprospective deficiency substantially impairs the, (P) Tréat as the subject of resale goods which have
valueof the whole contract under402.612relating to breach of démonstrablybeen intended for the particular contract even
installmentcontracts, then also as to the whole: thoughthose goods are unfinished.

(a) Terminate and thereby disclgarany unexecuted portion . (2) Wherethe goods are unfinished an aggrieved seller may in
of the contract: or the exerciseof reasonable commercial judgment for the purposes

. . . of avoiding loss and of fctive realization either complete the
abl(ebzlu,\(;ltc;dilr?stl?gs?ict)ﬂtti?rft by agreeing to take the buyewait manufactureand wholly identify the goods to the contract or cease

. I manufactureand resell for scrap or salvageue or proceed in an
(2) If after receipt of such notification from the seller the buygfiherreasonable manner P 2 P Y

fails so to modify the contract within a reasonable time Notyisory: 1991 a. 316
exceeding30 days the contract lapses with respect to any deliver

ies affected. 402.705 Seller's stoppage of delivery in transit or
History: 1991 a. 316 otherwise. (1) The seller may stop delivery of goods in o
sessiomof a .carrier or other baileghen the seller'discovers the
SUBCHAPTERVII buyerto be insolvent (s402.703 and may stoplelivery of car

load, truckload, planeload or Iger shipments of express or
freight when the buyer repudiates or fails to make a payhemnt
beforedelivery orif for any other reason the seller has a right to
withhold or reclaim the goods.

REMEDIES

402.701 Remedies for breach of collateral contracts ; ; "
not impaired. Remediegor breach of any obligation or promise (2) As against such buyer the seller may stop defivery until

collateralor ancillary to a contract for sale are not impaired by the (&) Receipt of the goods by the buyer; or
provisionsof this chapter (b) Acknowledgment to the buyer by any bailee of the goods

excepta carrier that the bailee holds the goods for the buyer; or
402.702 Seller's remedies on discovery of buyer s (c) Such acknowledgment to the buyer by a carrier by reship
insolvency. (1) Wherethe seller discovers the buyer to benentor as warehouse keeper; or

’
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(d) Negotiation to the buyer of any negotiable document of (2) A person in the position of a sell@ay as provided in this
title covering the goods. chapterwithhold or stop delivery(s. 402.705 and resell (s.
(3) (a) To stop delivery the seller must so notify agtable 402.70§ and recover incidental damages4@2.719.
the bailee by reasonable diligence to prevent delivery of theHistory: 1991 a. 316

goods.
N . . 402.708 Seller's damages for nonacceptance or
(b) After such notification the bailee must hold and deliver ﬂ}%pudiation. (1) Subject to sub(2) and to $402.723with

goodsaccording to the directions of the seller but the seller Hgspectto proof of market price the measure of damagesdor
liable to the bailee for any ensuing ches or damages. acceptancer repudiation by the buyer is thefdifence between
(c) Ifanegotiable document of title has been issued for goggg market price athe time and place for tender and the unpaid
thebailee is not obliged to obey a notification to stop wtiter  contract price together witny incidental damages provided in
derof the document. 5.402.710 but less expenses saved in consequefite buye's
(d) A carrier who has issued a nonnegotiabledfilading is  breach.

not obliged to obey a notification to stop received from a person 2y |f the measure of damages provided in $lpis inade

oth_er than the consignor guateto put the seller in as good a position as performance would
History: 1983 a. 50.43, 1991 a. 316 havedone then the measure of damages is the profit (including

reasonabl®verhead) which the seller would have made ffalin

- . . performanceby the buyertogether with any incidental damages
(1) Underthe conditions stated in402.703on sellels remedies, o ided in s. 402.710 due allowancefor costs reasonably

the sellermay resell the goods concerned or the undelivered b :

; - - - curredand due credit for payments or proceeds of resale.
ancethereof. Where the resale is made in good faith and in a com pay P
mercially reasonable manner the seller may recover therelifce 402.709 Action for the price. (1) When the buyer failto

betweentheresale price and the contract price together with a . .
incidentaldamages allowed under492.71Q but less expenses%ﬁtgﬁypirrl]%?dgitglbfgr?ggeessdm::ggr7T3¥h§%?i\éngether

di f the buyeb h. .
savedin consequence of the bujgbreac (a) Of goods accepted or of conforming goods lost or damaged

_(2) Exceptas otherwise provided in sul) or unless other ihin 2 commercially reasonable time after risk of their loss has
wise agreed resale may be at public or prisgtke including sale assedo the buyer: and

by way of one or more contracts to sell or of identification to &dn . o . .
existingcontract of the selleBale may be as a unit or in parcels _ (?) Of 90%?5"2{?2“{“6‘1 tollttrk]\e conttract if the Tj"er 1S uname
andat any time and place and on any terms but every aspect oﬂﬁ%r reasonanle ®rt 1o reselithém at a reasonable price or the
saleincludingthe method, manneime, place and terms must bemrcumstanceseasonably indicate that suclfoef will be unavai
commerciallyreasonable. The resale mbstreasonably identi M9 .

fied as referring to the broken contract, lis not necessary that  (2) Wherethe seller sues for the price the seller must hold for

the goods be in existence or that amgall of them have been iden thebuyer any goods which have been identified to the contract and
tified to the contract before the breach. arestill in the sellets control except that if resale becomes-pos

(3) Wherethe resale is at private sale the seller must give tRiblethe seller may resell them at any time prior to the collection
buyerreasonable notification of the selleintention to resell. o the judgment. The net proceeds of_any such resale must be cred
(4) Where the resale is at public sale: ited to thebuyer and payment of the judgment entitles the buyer

(a) Only identified q be sagcent wh th _ to any goods not resold.
a) Only identified goods can be sagcept where there is a i .
recognizednarket for a public sale of futures in goods of the kind; (3) After the buyer has wrongfully rejected or revoked accept

4 nceof the goods or has failed to make a payment due or has repu
an diated(s. 402.610, a seller who is heldot entitled to the price

_(b) It must be made at a usual place or market for public sgkederthis section shall nevertheless be awarded damagesrfor
if one is reasonably available and except in the case of goggseptanceinder s402.708

which are perishable or threaten to decline in value spetiiily  History: 1991 a. 316
sellermust givethe buyer reasonable notice of the time and place
of the resale; and 402.710 Seller’s incidental damages. Incidental damages
(c) If the goods are not to be within the view of those attendi% an aggrieved seller include any commercially reasonable
the sale the notification of sale must state the place wthere chargesexpenses or commissions incurred in stoppleig/ery
goodsare locatedind provide for their reasonable inspection bg1 the transportation, care and custody of goods after the’suyer
prospective bidders; and reach, in connection with return or resaféhe goods or other
(d) The seller may buy wise resulting from the breach.

(5) A purchaser who buys in good faith ategale takes the , Lo ) , .
. . < 402.711 Buyer’'s remedies in general; buyer s security
goodsfree of any rights of theriginal buyer even though thej terest inrejected goods. (1) Where the sellefails to make

Zggﬁg:"s to comply with one or more of the requirements of thi elivery or repudiates or thg buyer rightfully rejects or justifiably
i . frevokesacceptr:mce then with respect to any goods involved, and
(6) The seller is not accountable to the buyer for any profifii, respect to the whole if the breach goes to the whole contract
madeon any resale. A person in the position of a seller .402.613, the buyer may cancel amhether or not the buyer

402.7079 or a buyer who has rightfully rejected istifiably  hasdone so may in addition to recovering so mucthefprice as
revokedacceptance mustccount for any excess over the amouipzspeen paid:

of that persors security interest, as defined iM82.711 (3).
History: 1991 a. 316

402.706 Seller’'s resale including contract for resale.

(a) “Cover” and have damages unded82.712as to all the
goodsaffected whether or not they have been identiiietthe con

402.707 *“Person in the position of a seller’. (1) A “per- tractor

sonin the position of a seller” includes as against a principal an (b) Recover damages for nondelivery as provideds.in
agentwho has paid or become responsible for the price of gooH¥2.713

on behalf of the ager#’principalor anyone who otherwise holds (2) Wherethe seller fails to deliver or repudiates the buyer
a security interest or other right in goods similar to dfat seller mayalso:
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(a) If the goods have been identified recover them as providiacknow and which could not reasonably be prevented by cover or

in 5.402.502 or otherwise;and
(b) In a proper case obtain specific performamceeplevy the (b) Injury to person or property proximatelysulting from any
goodsas provided in $402.716 breachof warranty

i iecti iustifi i Litigation expenses are not recoverable under this section. Murtdgliday
e e ot acoeP B . S5 T S0 e oS
. Yy ty 9 . yms Interestchages are proper incidental damages. A punitive damages awsard
sion or control for any payments made on their price and agpheld. Owens vMeyer Sales Co., In¢29 Ws. 2d 491385 N.w2d 234(Ct. App.
expensegeasonably incurred in their inspection, receigins  1986).

; The economic loss doctrineyhen it applies, bars recovery in tort for damages
portation,care and custody and may hold sqdmds and resell resultingfrom a product not performing as intended, including damages to the prod

themin like manner as an aggrieved selled@2.70§. uctitself or economic losses caused by the defective productecbhemic loss dec
History: 1991 a. 316 trine does not bar the recovery of damages for injury to persons or other property
resultingfrom a defective product; in fact sub. (2) (b) specifically allows it when
“ N , . causedy a breach of warrantyCity of Stoughton.vThomasson Lumber Compan
402.712 *“Cover”; buyer’s procurement of substitute 2004WIyApp 6,269 Ws. 2d 33%2/75 N.Wzgd 48702-2192 pany
goods. (1) After a breach within s402.711the buyer may Damagesire discussed. Afram Export CorpMetallugiki Halyps,S.A.772 F2d
“cover” by makingin good faith and without unreasonable delaj358(1985)-
any reasonable purchagkor contract to purchase goods in-sub , . o
stitution for those due from the seller 402.716 Buyers right to specific performance or
(2) Thebuyer may recover from the seller as damages the ?Oplgvm. (1) Specific pirformance may be decreed where the
; re uni rin r proper circumstances.
ferencebetweerthe cost of cover and the contract price togeth ro2 sa E ud que Of othe .fp opefc cumsta ces. lud h
with any incidental or consequential damages as defined in_ (2) The decree for specific performance may include suc
402.715 but less expenses saviedconsequence of the selter termsand conditions as to payment of the price, damages or other
breach. relief as the court may deem just.

(3) Failureof the buyer to ééct cover within this section does _(3) Thebuyer has a right of replevior goods identified to the
notbar the buyer from any other remedy contractif after reasonable fafit the buyer is unable to ffct

History: 1991 a. 316 coverfor such goods or the circumstances reasonably indiete
sucheffort will be unavailing or if the goods have been shipped
402.713 Buyer's damages for nondelivery or repudi - underreservation and satisfaction of the security interest in them

ation. (1) Subject to s402.723with respect to proof of market Nasbeen made or tendered. In the case of goods bought for per
price, the measure of damages for nondelivery or repudiation $3nal.family, or household purposes, the buyeight of replevin

the seller is the dference between the market price at the timgeStsupon acquisition of a special propertyen ifthe seller had
when the buyer leared of the breach and the contract prie@tthen repudiated or failed to deliver

togethenwith any incidental and consequential damages provided!'st"y: 1991 a. 3162001 a. 10

in s.402.715 but less expenses saved in consequence of the

er's breach. H I2.717 Deduction of damages from the price.  The

o . buyeron notifying the seller of the buyarintention to do so may

(2) Marketprice is to be determined as of the placetéoder yeoqctall or any part of the damagessulting from any breach of
or, in cases of rejection after arrival or revocation of acceptangge contract from any part of the price still due under the same con
as of the place of arrival. tract.

History: 1991 a. 316

402.714 Buyer's damages for breach in regard to
accepted goods. (1) Where the buyer has accepted goods am2.718 Liquidation or limitation of damages; depos -
givennotification (s402.607 (3) the buyer may recover as damits. (1) Damages for breach by either party may be liquidated
agesfor any nonconformity of tender the loss resulting in the-ordihe agreement but only at an amount which is reasonable in the
nary course of events from the seliebreach as determineddny light of the anticipated or actual harm caused by the breach, the
mannerwhich is reasonable. difficulties of proof of loss, and thiaconvenience or nonfeasibil

(2) Themeasure of damages for breach of warranty iglifre ity of otherwise obtaining an adequate remedyterm fixing
ferenceat the time and place of acceptance between the hluginreasonablyarge liquidated damages is void as a penalty
the goods accepted and the value they wiialde had if they had  (2) Wherethe seller justifiably withholds delivery gfoods
beenas warrantedjnless special circumstances show proximatsecausef the buye's breach, the buyer is entitled to restitution

damage®f a diferent amount. of any amount by which the sum of the buggrayments exceeds:
(3) In a proper case any incidental and consequential damagega) The amount to which treeller is entitled by virtue of terms
unders.402.715may also be recovered. liquidating the sellets damages in accordance with sl); or

History: 1991 a. 316
The economic loss doctrinayhen it applies, bars recovery in tort for damage (b) In the absence of such terms, 20 per cent of the value of the

resultingfrom a product not performing as intended, including damages to the prgﬂ'ffflI performance for which the buyer is obligated under the con
uctitself or economic losses caused by the defective productectinemic loss dec  tract or $500, whichever is smaller

trine does not bar the recovery of damages for injury to persons or other property . L. . .
resulting from a defective product; in fact492.715(2) (b) specifically allows it (3) Thebuyers right to restitution under suf) is subject to

whencaused by a breach of warran@ity of Stoughton vThomasson Lumber Cem offsetto the extent that the seller establishes:
any,2004 W1 App 6269 Ws. 2d 339675 N.W2d 487 02-2192 . .
pany pp 62 9 (&) A right to recover damages under this chapter other than

402.715 Buyers incidental and consequential dam- SuP-(1); and _ _

ages. (1) Incidental damage®sulting from the selles breach (b)) The amount or value of any benefits received by the buyer
includeexpenses reasonably incurred in inspection, receipt; trafi§ectly or indirectly by reason of the contract.

portationand care and custody of goods rightfully rejected, any (4) Wherea sellethas received payment in goods their reason
commerciallyreasonable chges, expenses or commissidns ablevalue or the proceeds of their resale shall be treatpdyas
connectionwith effecting cover and any other reasonable expensentsfor the purpose of sufR); but if the seller has notice of the

incidentto the delay or other breach. buyer’s breach before reselling goods receivedpart perfor
(2) Consequentiatiamages resulting from the selebreach mance the selle’s resale is subject to the conditions laid down in
include: s.402.7060n resale by an aggrieved seller

Anvl It fi | ticul . t History: 1991 a. 316
(a) ny loss r,esu Ing from genera or particular ,requ'remen SA defendant cannot, by demutreaise the question of unreasonable liquidated
andneeds of which the seller at the time of contracting had reas@magessince even it is true, the plaintffis entitled to recover the damages he can
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prove. Northwestern Motor Cainc. v Pope,51 Ws. 2d 292187 N.W2d 200 time for performance with respect to some or all of the goods, any
(1971). damagedased on market price (¢62.7080r 402.713 shallbe

If a stipulated damages clause is valid, mitigation of damages is not applicabl . . g 7.
determinedamages. ‘Absenaar.\Panos111 Wis. 2d 518331 N.W2d 357(1983). _e({ermlned accord'_ng to the price of such ganésalllng_at the
time when the aggrieved party learned of the repudiation.

402.719 Contractual modification or limitation of rem - (2) If evidence of a price prevailing at the times or places
edy. (1) Subjectto subs(2) and(3) and to s402.718on liquida  describedn this chapter is not readily available the price prevail
tion and limitation of damages: ing within any reasonable time before or aftez time described

(a) The agreement may provide for remedies in addition to @F at any other place which in commercjatigment or under
in substitution for those provided in this chapter and may limit osageof trade would serve asraasonable substitute for the one
alterthe measure of damages recoverable under this grepbr describednay be usednaking any proper allowance for the cost
limiting the buye's remedies to return of tigeods and repayment of transporting the goods to or from such other place.
of the price or to repair and replacement of nonconforming goods(3) Evidenceof a relevant price prevailing at the time or place
or parts; and otherthan theone described in this chaptefesed by one party

(b) Resort to a remedy as provided is optional unlessethe is not admissible unless and until that party has givertier
edyis expressly agreed to be exclusive, in which case it is the gufgty such notice as theourt finds sufcient to prevent unfair sur
remedy. prise.

(2) Wherecircumstances cause an exclusive or limited-rem History: 1991 a. 316

edyto fail of its essential purpose, remedy may be had as provid . .
in %:Ihs.401to41]. purp y may P 4%%.724 Admissibility of market quotations. Whenever

. - the prevailing price or value of any goods regularly bought and

the(I:i3r11ig?ig?]eg?:xrglﬂ%n?sg?Ji(%?]ysgi%rl:?tﬁzd gn?i);gltlijgﬁgfugéisssold in any established commodity market is in issue, reports in

sequentialdamaaes for inury to the ersor{ in e of con official publications or trade journals or in newspapers or periodi
q 9 jury P alsof general circulation published as the reports of such market

sumergoods is prima facie unconscionable but limitation Ofdanﬁhallbeadmissible in evidence. The circumstances of the prepa

agHeixC'erl;t;S L(;iggllsaccl)zn&rgfgcllgl Is not. ration of such a report may be shownafect its weight but not
. X . : its admissibility

A commercial contract clause that limited consequential damagesa@sscio
nable. Trinkle v. Schumacher CA.00 Ws. 2d 13301 N.W2d 255(Ct. App. 1980).
" Ttheremedé/ ur:ger sulg2) \{vas proper when a dﬁm%gﬁ_clags'f leovid\eBd damagg®2.725 Statute of limitations in contracts for sale.

atwere, under the circumstances, unconscionably Riullips Petroleum.\Bucy :
rus—ErieCo. 131 Ws. 2d 21 388 N.W2d 584(1986). (1) An action for breach of any contract for sale mustoe:

A purchaser cannot claim that a warrgpitgvision has failed of its essential pur menC_eC_W'thm 6 years after the_‘ CaU_SGEI[ﬁiIOI’I has accrued. By
posemerely because a potential claim did age until after the warranty period hadthe original agreementhe parties, if they are merchants, may

expired. Wisconsin Power & Light W\estinghouse Elec830 F2d 1405(1987). i imitati
A damage disclaimer is not enforceable if the remaining exclusive remedy failsrgp.uceme penOd oflimitation to not less than one yea“—he

its essential purpose. Rich Products Corfemutec, Inc66 F Supp. 2d 9371999).  periodof limitation may not otherwise be varied by agreement.
(2) A cause of action accrues when ltheach occurs, regard
402.720 Effect of “cancellation” or “rescission” on lessof the aggrieved party’lack of knowledge of the breach. A
claims for antecedent breach.  Unless the contrary intention breachof warranty occursvhen tender of delivery is made, except
clearly appears expressions of “cancellation” or “rescissioin” thatwhere a warranty explicitly extends to future performance of
the contract or the like shall not be construed as a renunciationige goods and discovery of the breach navsit the time of such
dischargeof any claim in damages for the antecedent breach. performancethe cause of action accrues when the breach is or
. ) . ~ shouldhave been discovered.
402.721 Remedies for fraud. Remedies for material mis (3) Wherean action commenced within the time limited by

representationr fraud include all remediesvailable under this g (1) is so terminated as to leave available a remedy by another
chapterfor nonfraudulent breach. Neither rescission or a claim fggtionfor the same breach such other action may be commenced

rescissionof the contract for sale nor rejection return of the  stterthe expiration of the time limited and within 6 months after
goodsshall bar or beleemed inconsistent with a claim for damne termination of the first action unless the termination resulted

ages or other remedy from voluntary discontinuance or from dismissal for failure or
neglectto prosecute.

402.722 'Who can sue third parties for injury to goods. (4) Thi . .
; . ) . . is section does not alter the law on tolling of the statute
Wherea third party so deals with goods which have been rden(g limitations nor does it apply toauses of action which have

fied to a contract for sale as to cause actionable injury to a PAIY (Ledbeforechs.401 to 409 or before ch410 or 411 became
to that contract: effective ' '

(1) A right of action against the third party is in either party t0 pistory: 1979 c. 891991 a. 148304 315

the contract for sal_e who ha§ title to ora security intermm The county was a “merchant” under s. 402.104 for purposes of limitation under s.
cial property or an insurable interest in the goods; and if the go@@2& 725 (1). County of Milwaukee Morthrop Data System802 F2d 767(1979).

havebeendestroyed or converted a right of action is also in theWisconsinlaw wasapplied despite a contrary choice of law provision in the con

. . tract. Office Supply Co. vBasic/Four Corps38 F Supp. 77§1982).
partywho either bore the risk of loss under the contract for sale 8£ stringent standard applies in determinivigether a warranty explicitly extends

hassince the injury assumed that risk as against the other;  tofuture performance. There must be specific reference to a future time in the war
. s e ranty, satisfied when a warranguarantees a product for a particular number of years,
(2) If atthe time O_f the injury the party plalrﬂ[ﬂld not bear or for a lessprecise, but still determinable period. SelzeéBrunsell Brothers, Ltd.
therisk of loss as against the other party to the contract for sale agub wi App 232257 Ws. 2d 809652 N.W2d 806

thereis no arrangement between them for disposition of the recgoyimplied warranties cannot, by their nature, explicitly extend to future performance.

e ; ; ; ¢ The statute of limitations will always start to run against claims baswedptied war
ery, t.he plalntlff S Sl.'”t Or settlement is, SUbJeCt to the p|aﬁ$tlf ranty from the time when delivery dfie goods is tendered. SelzeBwnsell Broth
own interest, as a fiduciary for the other party to the contract; ers,Ltd. 2002 Wi App 232257 Wis. 2d 809652 N.W2d 806
; ; While all warranties in a general sense apply to the future performance of goods,
(3). Eltherpart.y may with the consent dfe other sue for the the future performance exception in sub. (2) appliely when the warranty exptic
benefitof whom it may concern. itly extends to future performance. Evidence that the goods break or phyistally
History: 1991 a. 316 riorate after delivery may be relevant to whether guods were fit at the time of
deliveryfor the ordinary purpose for which they are used; but consideration of that
i~ fi evidencefor that purposeloes not impose an express warranty for future perfor
402,'723 Proof of ,m,arket price: tlr,ne, and place. (1) If an mance. City of Stoughton.vThomasson Lumber Compa2p04 WI App 6269 Wis.
actionbased on anticipatory repudiation comes to trial bef@re 2d339 675 N.w2d 48702-2192
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