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CHAPTER 905
EVIDENCE — PRIVILEGES

905.01 Privilegesrecognized only as provided. 905.065 Honesty testing devices.
905.015 Interpreterdor persons with language fidulties, limited English profi  905.07 Political vote.

ciency,or hearing or speaking impairments. 905.08 Trade secrets.
905.02 Required reports privileged by statute. 905.09 Law enforcement records.
905.03 Lawyer—client privilege. 905.10 Identity of informer

905.04 Physician—patient, registered nurse—patient, chiropractor—patient905.11 Waiver of privilege by voluntary disclosure.
psychologist—patientsocial worker—patient,marriage and family 905.12 Privilegedmatter disclosed under compulsion or without opportunity to

therapist—patieraind professional counselor—patient privilege. claim privilege.
905.045 Domestic violence or sexual assault advocate-victim privilege. 905.13 Comment upon or inference from claim of privilege; instruction.
905.05 Husband-wife privilege. 905.14 Privilege in crime victim compensation proceedings.
905.06 Communications to members of the gler 905.15 Privilege in use of federal tax return information.

NOTE: Extensive comments by the JudiciaCouncil Committee and the Fed  sectionin actions involving false swearing, fraudulent writing,

eral Advisory Committee are printed with chs. 901 to 91 in 59 Wis. 2d. The f ; ;
court did not adopt the comments but ordeed them printed with the rules for fraudin the return oreport, or other failure to comply with the law

information purposes. in question.
History: Sup. Ct. Order59 Wis. 2d R1, R109 (1973).

i ; ; This section applies only to privileges specifically and unequivocally provided by
905‘01. PereQes recanlz.ed onIy as prOVIded.' Except layv against the disclosure of specific materials. Davis@t.JPaul Fire & Marine
asprovided by or inherent or implicit in statute or in rules adopteﬁefurancg;o_w Wis. 2d 190248 N.W2d 433(1977).
by the supreme court or required by the constitution obthieed

Statesor Wisconsin, no person has a privilege to: 905.03 Lawyer—client privilege. (1) DEFINITIONS. As used
(1) Refuse to be a witness; or in this section:
(2) Refuse to disclose any matter; or (a) A“client” is a person, public &€er, or corporation, asseci

ation, or other oganization or entityeither public or private, who

(3) Refuse to produce any object or writing; or is rendered professional legal services by a lawyewhocon

(4) Preventanother from being a witness or disclosing any,jtsa |awyer with a viewo obtaining professional legal services
matteror producing any object or writing.

) from the lawyer
History: Sup. Ct. Order59 Ws. 2d R1, R101 (1973). “ - . .
This section precludes courts from recognizing common law privileges net con (b) A lawyer” is a person aUthOHZ_G‘dr rea_-sonab|y be“e_VEd
tainedin the statutes, or the U.S. oisabnsin constitutions. Privileges and confiden by the client to be authorized, to practice law in staye or nation.

tialities granted by statute are strictly interpreted. Davis@t.\PauFire & Marine “ : " :
msuran%ecoﬁ \)’MS. 2d 190248 N.¥V2d 4%3(1977). (c) A “representative athe lawyer” is one employed to assist

A defendant did not have standitcomplain that a physiciantestimony vie  the lawyer in the rendition of professional legal services.
latedthe witness physician—patient privilege under s. 905.04; the defendant was not H i S i ial” i
authorizedo claim the privilege on the patienbehalf. State ¥Echols,152 Ws. 2d . (d) A communication is “confidential” if nmtenc.iEd to_be_
725,449 N.W2d 320(Ct. App. 1989). _ o disclosedo 3rd person.slother than thqse to whom qlsclosume is
As s. 907.06 (1) prevents a court from compelling an expert to tastifgically ~ furtheranceof the rendition of professional legsérvices to the

follows that a litigant should not be able to so compel an expert and a privileg icai
refuseto testify isimplied. Burnett. vAlt, 224 Ws. 2d 72589 N.W2d 21(1999). ‘clent or those reasonably necessfnythe transmission of the

UnderAlt, aperson asserting the privilege not tfeoexpert opinion testimony can COmmunication.
berequired to give that testimony orify1) there are compelling circumstances pres (2) GENERAL RULE OF PRIVILEGE. A client has a privilege to
ent; 2) there is a plan for reasonable compensatitie expert; and 3) the expert will R : .
not be required to do additional preparation for the testimofty exact question efuseto disclose and to prevent any other person from disclosing
][gggirciggreégeéé 8.%'2'&'?1 Sﬁgrrngg% agltlii r? CcI?riL ?nssstgrrfgso&ps% gg;/ilri%eaarei r?guiwnfidentialcommunications made for the purpose of facilitating
observations made ypersons tree?ting ghysician relating to the care or,t)rpegtmerﬁ:e re.ndltlon of prc_)fessmnal Iegal serwces to th‘? client: between
providedto the patient. Glenm Plante, 2004 WI 2269 Wis. 2d 575676 N.W2d e client or the cliens representative and the clientwyer or
413 02-1426 thelawyer's representativegr between the cliestlawyer and the

) . lawyer’s representative; or be client or the clierd’lawyer to

905.015 Interpreters for persons with language diffi-  alawyer representing anothiera matter of common interest; or
culties, limited English proficiency , or hearing or speak - betweerrepresentatives of the client or between the client and a
ing impairments.  If an interpreter for a person with a languaggepresentative of the client; or between lawyers representing the
difficulty, limited English proficiencyas defined in s885.38 (1) client.
(b), or a hearing or speaking impairment interprets agidito a (3) WHO MAY CLAIM THE PRIVILEGE. The privilege may be

communicatiorwhich is privileged by statute, rules adopted blélaimedby the client, the cliert’guardian or conservatahe per
the supreme court, or the U.8r state constitution, the interpretersona|representative of a deceased client, or the successee
may be prevented from disclosing the communicabigrany per o similar representative of a corporation, associatiorgtier

sonwho has a right to claim the privilegdhe interpreter may qrganizationwhether or not in existence. The person whoth@s

claim the privilege bubnly on behalf of the person who has the, yverat the time of the communication may claim the privilege
right. The authority of the interpreter to do so is presumed in t

’ fit only on behalf of the client. The lawysmuthority to do so
aﬁggfﬂ;‘é‘g%gfﬁ)g ;hzengc’or(‘)tlrir{6 is presumed in the absence of evidence to the contrary
v ’ ' ' (4) ExcepTioNs. There is no privilege under this rule:

905.02 Required reports privileged by statute. A per (a) Furtherance of crime or fraudlf the services of the lawyer
son, corporation, association, or otherganization or entity Weresoughtor obtained to enable or aid anyone to commit or plan
eitherpublic or private, making a return or report required by la{@ commitwhat the client knew or reasonably should have known
to be madéias a privilege to refuse to disclose and to prevent aligype a crime or fraud; or

otherperson from disclosing the return or report, if provided by (b) Claimants though same deceased clierts to a commu

law. A public oficer or agency to whom a return or report isicationrelevant to an issue between partigs claim through
requiredby lawto be made has a privilege to refuse to disclose ttiee samedeceased client, regardless of whether the claims are by
returnor report if provided by lawNo privilege exists under this testateor intestate succession or by inter vivos transaction; or
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(c) Breach of duty by lawyer or clienfAs to a communication  (bm) “Marriage and family therapisttheans an individual
relevantto an issue of breach of duty the lawyer to the lawy&sr  whois licensed as a marriage and family therapist undetsch.
clientor by the client to the clierstlawyer; or or an individual reasonably believed by the patient to be a mar

(d) Document attested by lawyeks toa communication rele fiageand family therapist.
vantto an issue concernirag attested document to which the-law (c) “Patient” means an individual, couple, family or group of
yeris an attesting witness; or individualswho consults with or is examined or interviewed by a

(e) Joint clients. As to a communication relevant to a mattePhysician, registered nurse, chiropractgusychologist,social
of common interest between 2 or more clients ifdbmmunica Worker, marriage and family therapist or professional counselor
tion was made by any of them to a lawyer retained or consaolted (d) “Physician” means a person as defined.i®90.01 (28)
common,when ofered in an action between any of the clients.or reasonably believed by the patient so to be.

History: Sup. Ct. Order59 Ws. 2d R1, R11 (1973);1991 a. 32 (dm) “Professional counselor” means an individual who is

Thatthere was a communication from a client to an attorney idficisut to find f P indivi
the communication is privileged. JaxJdax,73 Wis. 2d 572243 N.W2d 831(1975). licensedasa professional counselor under 487 or an individual

Thereis not a general exception to the lawyer—client privilege in legal malpractiE@asonabhbe"eved by the patient to be a prOfESSional counselor
cases.The extent of the privilege is discussed. Dysddempe 140 Ws. 2d 792 (e) “Psych0|ogist" means a licensed psychologist’ as that term

413 N.w2d 379(Ct. App. 1987). . f f .
Whena defendant alleges ifieftive assistance of counsel, the Iawyer—client—privIs defined in s455.01 (4) or a person reasonably believed by the

ilegeis waived to the extent that counsel must answer questions relevant to the alpgientto be a psychologist.
tion. State vFlores, 170 Ws. 2d 272488 N.W2d 116 (Ct. App. 1992). (f) “Registered nurse” means a nurse who is licensed snder

A litigant's request to see his or her file that is in the possession of current or formgr. ; ; . +
counseldoes not waive the attorney—client and work product privileges andhdbes Ql]al.OGOI’ licensed as a reg|Stered nursa [arty state, as defined

allow other parties to the litigation discovery of those filBsigwardt v Redlin, 196  in $.441.50 (2) (j) or a persomeasonably believed by the patient
Wis. 2d 342538 N.W2d 581(Ct. App. 1995)94-2701 to be a registered nurse.

Waiver of attorney—client privilege is not limited to direct attacks on attorney per “ ial Ker” T | who i i
formance. An attempt to withdraw a plea on the grounds that it was not knowingly (9) “Socia worker: means an lnlelOlua who Is certi ied
maderaised the issue of attorney performance and resulted in a waiver of tﬁ}ensedas a social workeadvanced practice social workeide

attorney—clienprivilege. State \Simpson200 Ws. 2d 798548 N.W2d 105(Ct. H He i
App. 1896)95-1129 pendentsocial workeror clinical social worker under c57 or

Attorney-clientprivilege is not waived by a broadly worded insurance polic@N individual reasonably believed by the patient to be a social
cooperatiorclause in a coverage disputBere is not a common interest exceptionworker, advanced practice social workéndependent social
to the privilege when the attorney was not consulted in common bgliemts. State i i
v. Hydrite Chemical Ca220 Wis. 2d 51582 N.W2d 411 (Ct. App. 1998). worker, or clinical social worker ) o
Theattorney—client privilege is waived when thevilege holder attempts to prove (2) GENERAL RULE OF PRIVILEGE. A patient has a privilege to

a claim or defense by disclosing or describaigattorney—client communication. i ; ;
Statev. Hydrite Chemical Ca220 Ws. 2d 51582 N.W2d 411 (Ct. App. 1998). refuseto disclose and to prevent any other person from disclosing

A videotaped interview of a crime victim conducteithe alleged perpetrater  CONfidential communications made or information obtained or
spousewas not privileged as attorney communication because it was méue in disseminatedfor purposes of diagnosis or treatment of the

P Taaa6 M v Aoaet Ao gy Ot confdential. Estradatate228  patient's physical, mental or emotionaondition, among the

A former director cannot act on behalftioé client corporation and waive the taw patient,the patiens physiciant_he patiens regi_stered nurse, the
yer—clientprivilege. Even though documents were created dthiedormer direc  patient’s chiropractoy the patient psychologist, the patieat’

tor’s tenure as a directaa former director is not entitled documents in the corporate : ; . : :
lawyer’sfiles. Lane vSharp Packaging Systems, 2002 W12, Ws. 2d 68 640 social worker, the patiens marriage and family therapist, the

N.W.2d 788 patient'sprofessional counselor or persons, including members of
Billing records are communications from the attorney telieet, and producing the patiens family, who are participating in the diagnosis or treat

thosecommunications violates the lawyer—client privilege if produatibtie docu : . . f :
mentsreveals the substance of lawyer—client communications. Lateewp Pack mentunder the direction of the physician, registered nuisieo-

agingSystems, 2002 WI 2251 Ws. 2d 68640 N.W2d 788 practor,psychologist, social workemarriage and family thera
Thetest for invoking the crime—fraud exception under sub. (4) (a) is whether thesist or professional counselor

is reasonableause to believe that the attorrsegervices were utilized in furtherance .

of the ongoing unlawful scheme. If a prima facie case is establishéd,camera (3) WHo MAY cLAIM THE PRIVILEGE. The privilege may be

reviewof the requested documents is required to determine if the exception appgdaimedby the patient, by the patiestyuardian or conservator

Lanev. Sharp Packaging Systems, 2002 WIZ&l. Ws. 2d 68 640 N.W2d 788 ; :
Counsel'stestimony on opinions, perceptions, and impressions of a formersclier®” by the personal representative afeceased patient. The per

competencyiolated the attorney—client privilege and shouldimate been revealed SON Who was the physician, registered nurséjropractor

‘;Vg?%lgéhﬁ Sggg%fggoéiﬁ%;%@w client. Statdleeks, 2003 WI 10463 Ws. 2d  psychologistsocial workermarriage and family therapist or pro
A Iawyer voluntary productionf documents in response to opposing couslsel’fessmn"’llcounselor may claim the p”V”ege but Only on behalf of

discoveryrequest does not constitute a waiver of the attorney-client privilege undlie patient. The authority so to do is presumed in the absence of

this section when thiawyer does not recognize that the documents are subject to @@idenceto the contrary

attorney—clientprivilege and the documents are produced without the consent or k i o .

knowledgeof the client. Theagency doctrine does not apply to waiver of attorney- (4) EXCEPTIONS. (a) Proceedings for hospitalization, gukr

client privilege as it relates to privileged documents. Harold SampssbLinda i i i i i

S S S T R A TR anshiprotetue senvices of pecive pacemertThere B o,
Attorney—client privilege in Méconsin. Stover and Koesterds9 MLR 227. p g . . : oo .
Attorney—clientprivilege: Wsconsins approach to exceptions. 72 MLR 582re|(:3v‘?'~n_tto an issue 'n_proceedlngs to hospitalize the patient for

(1989). mentalillness,to appoint a guardian under830.33 for court—

orderedprotective services or protective placement orderew

905.04 Physician—patient, registered nurse—patient, of guardianship, protective services or protective placement

chiropractor—patient, psychologist—patient, social  orders,if the physician, registeretlrse, chiropractppsychole
worker—patient, marriage and family therapist—patient gist, social workermarriage and family therapist or professional
and professional counselor—patient privilege. (1) Der- counseloiin the course of diagnosis weatment has determined
NITIONS. In this section: thatthe patient is in need of hospitalization, guardianship, protec

(a) “Chiropractor” means a person licensed undds§.02  tive services or protective placement.
or a person reasonably believed by the patient to be a chiropractoam) Proceedings for guaianship. Thereis no privilege

(b) A communication or information is “confidential” if not underthis rule as to information contained in a statement concern
intendedto be disclosed to 3rd persons other than those preserifigbthe mental condition of the patient furnished to the court by a
further the interest of the patient in the consultation, examinatig¥ysicianor psychologist under 830.33 (1)
or interview or persongseasonably necessary for the transmission (b) Examination by ater of judge. If the judge orders an
of the communication or information or persons whopaneici  examinationof the physical, mental or emotional condition of the
patingin the diagnosis and treatment under the direction of tpatient,or evaluation of the patient fpurposes of guardianship,
physician, registered nurse, chiropractgssychologist,social protective services or protective placement, communications
worker, marriage and family therapist or professional counselanadeand treatment records reviewed in the cotlrseeof are not
including the members of the patientamily. privilegedunder this section with respect to the particular purpose
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for which the examination is ordered unless the judge order$ patients mere presence in a physicgafice is not within the ambit of this prv
otherwise ilege. A defendanthaged with trespass to a medical facijliy 943.145, is entitled

' to compulsory process to determine if any patients present at the time of the alleged
(c) Conditionan element of claim or defensEhere is no privi  incidenthad relevant evidence. Statdsigliorino, 170 Ws. 2d 576489 N.w2d 678

legeunder this section as t@mmunications relevant to or within (Ct:APP- 1992). N N .
To be entitled to an in camera inspection of privileged records, a criminal defendant

the scope of di.scovery examination Qf an issue of the phVSiCﬁhstshow that the souglfter evidence is relevant and may be necessary to a fair
mentalor emotional condition of a patient in any proceedings ifeterminatiorof guilt or innocence. Failure of the recsrdubject to agree to inspec

which the patient relies upon the condition as an element of f§f 'S arounds for Swa;‘°23”§'¢5?3‘5"&.”3&%"?{3?@1"%'}? 5%%%{’ sstesimony

patient $C|a|m or defense, Qafter the patiers degth, INany PFO e patients objectively reasonable expectatiafisonfidentiality from the meli
ceedingin which any party relies upon the condition as an elemesatprovider are the proper gauge of the privilege. Stateake,177 Ws. 2d 590
of the partys claim or defense. 502N.W.2d 891(Ct. App. 1993). ) _ - )
.. . . . . . . Whena patien8 medical condition is at issue the patient—client privilege gives
(d) Homicide trials. There is no privilege in trials ftromicide  way. Wikrent v Toys “R” Us, 179 Wis. 2d 297507 N.W2d 130(Ct. App. 1993).
whenthe disclosure relates directly to the facts or immediate cir Ex parte contacts between several treating physicians after the commencement of
cumstancesf the homicide. litigation did not violate this section. This section applies only to judicial proceedings
. andplaces restrictions on lawyers, not physicians. Limited ex parte contacts between
(e) Abused or neglected child or abused unborn chlldin  defensecounsel and plainfifs physicians are permissible, but ex parte discovery is

this paragraph: not. Steinbeg v. Jensen]94 Wis. 2d 440534 N.W2d 361(1995).
“ " . . . Thereis no general exception to privileged status for communications gathered
a. “Abuse” has the meaning given iM8.02 (1) from incarcerated persons. Statdeseph P200 Ws. 2d 227546 N.W2d 494(Ct.
b. “Neglect” has the meaning given ind8.981 (1) (d) App. 1996),95-2547

. L. . . . . . Bothinitial sex ofender commitment and disclyar hearings under ch. 980e
2. There is no privilege In situations where the examinatioproceedinggor hospitalization” within the exception to the privilege under sub. (4)
of an abused or neglected child creates a reasonable ground fd@)gﬁtaie vZanelltl,ZhlZ”Ws. 2d 358569I N.w2d 301(Ct. App. 1f997)- ds conducted at
Fs e H H party may not challenge on appeal an in camera review of records conducted a
opinionof thephysician, registered nurse, chiropracsiychole ¢ oun fequest. State Darcy N. K.218 Ws. 2d 640581 N.W2d 567(Ct. App.
gist, social workermarriage and family therapist professional 199s).
counselorthat theabuse or neglect was other than accidentally Toe T Toss o0 g ot o exclude others from a roament
causedr inflicted by another area. State vThompson222 Ws. 2d 179585 N.W2d 905(Ct. App. 1998).
3. There is no privilege in situations whéie examination Whena motion has been made seeking a minor vistimealth care records, the

; eshall give notice to the victim and the victsyparents, providing a reasonable
of the expectant mother of an abused unborn child creates a ﬁ%to object to the disclosure. If the victim dows expressly consent to disclosure,

sonableground foran opinion of the physician, registered nursepestate shall navaive the materiality hearing undgchiffra. Jessica J.L..\State,

i i i i ilv 223Wis. 2d 622589 N.W2d 660(Ct. App. 1998).
Chlropraotor’pSyChOIOQISt’ social Workﬁmamage and fam"y The psychotherapist-patient privilege does not automatically or absofately

_the_raplst or professmnal_counselor that the phy5|_cal INJUIY ¢losethe introduction of a therapeutic communication. When a therapist had-reason
inflicted on theunborn child was caused by the habitual lack @blecause tdelieve a patient was dangerous and that contacting police would pre
self-controlof the expectant mother of the unborn child in the ugantharm and facilitate the patiesithospitalization, the patieststatements fell
within a dangerous patient exception to the privilege. Stagacki,226 Ws. 2d
of alcohol beverages, controlled substaneesontrolled sub 349 595 N.W2d 31(Ct. App. 1999).
stanceanalogs, exhibited to a severe degree. Under the Schiffratest, anin camerainspection of the victing mental health
: P . - . recordswas allowed. The defendant established more than the mere possibility that
(f) Tests fo'_‘ intoxication.There is n(P“V”ege concerning the the requested recordsight be necessary for a fair determination of guilt or inno
resultsof or circumstances surrounding any chemical tests famce. State vWalther 2001 W | App 23240 Wis. 2d 619623 N.W2d 205
intoxicationor alcohol concentration. as definedig40.01 (lV) Releaseof records containing information of previous assaultive behavior by a
. . ! o ’ 7 nursinghome resident was not prohibited by the physician—patient privilege. A nurs
(g) Paternity ppceedings.There is no privilege concerninging gome rﬁsid?nt does not hat\)/e alreasodngble expec(t{a;t'iga,fofdprivacy in assaultive
i i i conduct. The information may be released by court ar ord v Care Con
testlm_onyabout the me(_jlc_al circumstances qn‘ragnan.cy or the ceptsinc. 2001 Wi App 45243 W, 2d 19, 625 N.W2d 876
conditionand characteristics of a child in a proceedindeter An in camera inspection of confidential records urtehiffrais not restricted to
mine the paternity of that child under §6§7.45t0 767.53 mentalhealth records. State Mavarro, 2001 WI App 22248 Ws. 2d 396636
. T . - N.W.2d 481
(h) Repomng V\_IOUI’]dS ar_"d bu_m injurie3here is no privilege “the preliminary showing for an in camera review of a victimhental health
regardinginformation contained in gport under s146.995per  recordsrequires agFf?er?Rt t%skr}]tth, ri]n good fgith, a specifilc factu_alfbasis demon
i ; ini stratinga reasonable likelihood that the records contain relevant information neces
tam.mgto a Patlem; r:'ame and type IOf unnd or burn |njgry saryto a determination of guilt or innocence and is not merely cumulative of other
(i) Providing services to court in juvenile mattefBhere is no evidenceavailable to the defendant. The information will be “necessarylétex

i i i i i H inationof guilt or innocenceif it "tends to create a reasonable doubt that might not
privilege regarding information obtained by an intake worker cﬁ’themiseexist.,, State vGreen, 2002 WI 6253 Ws. 2d 356646 N.W2d 208

dispositionalstaf in the provision of services under48.067 Thetest set out irShiffraand Green pertaining to access to privileged mental
48.069 938.0670r 938.069 An intakeworker or dispositional healthrecords applies ta defendant requesting confidential records during postcon

; B ; ; B i viction discovery and the defendant should be required to meet the preli8higr
staff member may disclose informatiobtained while providing ;=128 SoCoa @ State \Robertson, 2003 Wi qup 8840 W, 2d9349 g

servicesunder s48.0670r48.0690only as provided in €.8.78and  N.w.2d 105 02-1718
may disclose information obtained while providing services A privilege holder waives the privilege if he or she voluntarily discloses any-signif

; f icantpart of the matter or communication. Once confidentiality is destroyed through
unders.938.067or 938.069nly as provided in £38.78 voluntary disclosure, no subsequent claim of privilege can restore it. A mother
History: Sup. Ct. Order59 Ws. 2d R1211975 c. 3931977 c. 61418 1979 c.  waivedthe right to assert the counselor—patient privilege on her daigybtalf
32s5.92 (1) 1979 c. 221352, 1983 a. 400635, 1987 a. 233264 Sup. Ct. Orderl51  whenshe disclosed a significant part the daughtés communications with her

Wis. 2d xxi (1989)11991 a. 3239, 160, 1993 a. 981995 a. 77275 436,1997 a. 292  counselotto a third party State vDenis L.R.2004 WI App 51570 Ws. 2d 663678

1999a. 22 2001 a. 80 N.W.2d 326 03-0384
Sub.(4) (a) applies to proceedings to extend a commitment under the sex crimeBhe privilege under this section is not a principle of substantivedatmerely an
act. State vHungerford84 Ws. 2d 236267 N.W2d 258(1978). evidentiaryrule applicable at all stages of civil and criminal proceedings, except

By entering a plea of not guilty by reason of mental disease or defettfémelant actualtrial on the merits in homicide cases. 64 A@gn. 82.
lostthe physician—patient privilege by virtuesf905.04 (4) (c) and the confidential A person claiming a privilege in a communication with a person who was not
ity of treatment records under s. 51.30 (4) (bBtate vTaylor, 142 Ws. 2d 36417  medicalprovider under sub. (1) (d) to (g) has the burden of establishing that he or she
N.W.2d 192 (Ct. App. 1987). reasonablyelieved the person to be a medjmalvider U.S. v Schwensorf42 F

A psychotherapist'duty to 3rd parties for dangerous patients’ intentional behavi&iupp.902 (1996).
is discussed. SchusterAdtenbep, 144 Ws. 2d 223424 N.W2d 159(1988).

A defendant did not have standitggcomplain that a physiciantestimony vie 05.045 Domestic violence or sexual assault

lateda witness physician—patierd’privilege under s. 905.04; the defendant was ng . . . .
authorizedo claim the privilege on the patientehalf. State Echols152 Ws. 2d ~ advocate—victim privilege. (1) Derinimions. In this section:

723 4d49 N't\)N?f) ?Z)O(I(;t- ﬁpf- 19?9)- i b, Th t (a) “Abusive conduct” means abuse, as defined 818.122
ndersub. (4) (g), the history of a pregnancy is discoverable. The court may ; : ; ;

mit discovery of the history as long as informatiegarding the mother sexual rela pe[) (a)’ O.f a child, as defined in 88.02 (2) |nterspoqsal batte’ry
tionsoutside of the conceptive period is eliminated. IRaeernity of J.5.258 ws.  asdescribed under 840.190r 940.20 (1m)domestic abuse, as

2d10Q 461 N.W2d 794(Ct. App. 1990). definedin s.813.12 (1) (am)or sexual assault under310.225

Becausainder sub. (4) (fhere is no privilege for chemical tests for intoxication, « " [RRpTI f
the results of a test taken for diagnostic purposes are admissible in an OMVWI trial.(b) Advocate” means an individual who is an employee of or

City of Muskego vGodec,167 Ws. 2d 536482 N.Ww2d 79(1992). a volunteer for an ganization the purpose of which is to provide
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counselingassistance, or suppaervices free of chge to a vie Spousesan be compelled to testify as to whether the other was working or-collect
tim ing unemployment insurance, since such facts are known to 3rd persons.. Kain v

. o . o o State 48 Wis. 2d 212179 N.w2d 777(1970).

(c) A communication or information is “confidential” if not A wife’s observation, without her husbaskihowledge, of her husbaisctriminal
intendedto be disclosed to 3rd persons other than persons pregg}qrpmmlttedon a public street was neither a “communication” nor “private” within

. . p aningof sub. (1). State.\Babin,79 Wis. 2d 302255 N.W2d 320(1977).
to further the interest of the person receiving counseling, assfSEEE P2 () (3lb) includes a foster child. StateMichels,141 Ws. 2d 81
ance,or support services, persons reasonably necessary for #hé.w.2d 31 (Ct. App. 1987).
transmissiorof the communication dnformation, and persons Theprivilege under sub. (1) belongs to the person against whom testimony is being
i ~i i i idi i i ered. While an accused may invoke the privilege to prevent his or her Spose

who arep_artlupatlng In pr_owd_lng Counse“ng’ ass[stance, OF su stifyingagainst him or hethe witness spouse magt not invoke it to prevent his
port services under the direction of an advocate, including famdiyher own testimony Umhoefer v Police and Fire Commission of the City of
membersof the person receiving counseling, assistance, or suequon,2002 WI App 217, 257 W. 2d. 539652 N.W2d 412

portservices and members of any group of individuals with whoglbr=read: &) (02 e e e o e e e e spouse
the person receives counseling, assistance, or support servic@ggitferent acts. State Richard G. B. 2003 WI App 1259 Ws. 2d 730 656

(d) “Victim” means an individual who has bet¥e subject of N-W.2d469 02-1302
abusiveconduct or who alleges thia¢ or she has been the subject L
of abusive conduct. It is immaterial that the abusive conduct #-06 Communications ~ to members of the clergy
not been reported to any government agency 1) DerINITIONS. As used in thls.sectlo_n:. _ .

(2) GENERAL RULE OF PRIVILEGE. A victim has a privilege to _(8) A “member of the clgy” is a ministey priest, rabbior
refuseto disclose and to prevent any other person from disclosifij!€rsimilar functionary of a religious ganization, or an individ
confidential communications made or information obtained df@l réasonably believed so to be by the person consulting the indi
disseminatecmong the victim, an advocate who is acting in th@dual.
scopeof his or her duties @ advocate, and persons who are par (b) A communication is “confidential” if made privately and
ticipatingin providing counseling, assistance, or suppervices notintended for further disclosure except to other perpogsent
underthe direction of an advocate, if the communicatiems in furtherance of the purpose of the communication.
madeor the information was obtained or disseminated for the pur (2) GeENERAL RULE OF PRIVILEGE. A person has a privilege to

poseof providing counseling, assistance, or support servicesrtduseto disclose and to prevent another from disclosingrei-

the victim. dentialcommunication byhe person to a member of the glein
(3) WHo MAY CLAIM THE PRIVILEGE. The privilege may be the membets professional character as a spiritual adviser
claimedby the victim, by the victing guardian or conservatar (3) WHO MAY CLAIM THE PRIVILEGE. The privilege may be

by the victims personal representative if the victim is deceaseglaimedby the person, by the perssmuardian or conservajar

Theadvocate may claim the privilege on behalf oficém. The by the persors personal representative if the person is deceased.

advocate’sauthority todo so is presumed in the absence of evihe member of the clgy may claim the privilege on behalf of the

denceto the contrary person. The member of the clgy’s authority so to do is presumed
(4) ExceprTions. Subsectiorf2) doesnot apply to any report in the absence of evidence to the contrary

concerningehild abuse thaan advocate is required to make under (4) ExcepTions. Thereis no privilege under this section eon

s.48.981 cerningobservations or information that a membeéthe clegy,
(5) RELATIONSHIPTO S.905.04. If @ communication or informa asdefined in s. 49.981 (1¥x) [ 5.48.981 (1) (cX) is required to

tion that is privileged under suf®) is also a communication or reportas suspected or threatened child abuse und&ra81 (2)

informationthat is privileged under 805.04 (2) the provisions (bm).

of s.905.04supersede this section with respect to that commuNOTE: The bracketedlanguage indicates the coect cross—refeence. Cor

nicationor information. rective legislation is pending.
History: 2001 a. 109 History: Sup. Ct. Order59 Wis. 2d R1, R135 (1973)991 a. 322003 a. 279

An out—of—court disclosure by a priest that the defendant would lead police to the

. .. victim’s grave was not privileged under this section. Stakamkel, 137 Wis. 2d
905.05 Husband-wife privilege. (1) GENERAL RULE OF 172 404 N.W2d 69(Ct. App. 1987).

PRIVILEGE. A person has a privi|ege to prevent the peessp()use ShouldClemy Hold the Priest—Penitent Privilege? Mazza. 82 MLR 171 (1998).

or former spouse from testifying against the persoio asy pri . . .

vate communication by ont the other made during their mar 905.065 Honesty testing devices. (1) DErINITION. In this

riage. section,“honesty testing device” means a polygraph, voice stress
(2) WHO MAY CLAIM THE PRIVILEGE. The privilege may be analysis,psychological stress evaluator or any other similar test

claimedby the person or by the spouse on the pessmalf. The PUrPortingto test honesty N
authorityof the spouse to do so is presumed irefhgence of evi  (2) GENERALRULE OF THE PRIVILEGE. A person has a privilege
denceto the contrary to refuse to disclosand to prevent another from disclosing any
(3) ExcepTions. There is no privilege under this rule: oral or written communications during or any results of an
(a) If both spouses or former spouses are parties to the ac,[exammauorusln'g an honesty testimevice in which the person
P . - . P p W_Hsthe test subject.
(b) In proceedings in which one spouse or former spouse IS(3) WHO MAY CLAIM PRIVILEGE. The privilege may be claimed

charged/v_lth a crime against the person or property of the OthB{/ the person, by the perserguardian or conservator or by the
or of a child of eitheror with a crime against the person or prop erson’sperso,nal representative, if the person is deceased
erty of a 3rd person committed in the course of committing a crime ) ) . e
againstthe other (4) ExcepTioN. There imo privilege under this section if there

. . . is_a valid and voluntary written agreement between the test subject
(c) In proceedings in which a spouse or former spouse J8qthe person administering the test.

chargedwith a crime of pandering or prostitution. History: 1979 c. 319

(d) Ifone spouse or former_Spo_use has acted as the agent of th;jSs_tinction exists between an inquiry into the taking of a polygraph and an
otherand the private communication relates to matters within tiguiry intoits results. An dér to take a polygraph is relevant to an assessment of

anofferor’s credibility State vWbfford, 202 Wis. 2d 523551 N.W2d 46(Ct. App.
scopeof the agency 1096).05-0079 (Ao
History: Sup. Ct. Order59 Ws. 2d R1, R130 (1973},991 a. 32 ) Theresults of polygraph examinations are inadmissible in civil cases. While an
_ Cross—reference:As to testimony of husband and wife in paternity actemard  offer to to take a polygraph examination may be relevatite@feror’s credibility
ing child born in wedlock, see 891.39 thata person agreed to a polygraph at the request of law enforceasenot been

A wife’s testimony as to statements made by her husband was admissible whefotired admissible and could not be without proof that the person believeelsthies
statementsvere made in the presence of 2 witnesses. Abrah&tate47 Wis. 2d  would accurately indicate whethbe or she was lying. Estate of NeumanNeu
44,176 N.W2d 349(1970). mann,2000 WI App 61242 Ws. 2d 205626 N.W2d 821
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905.07 Political vote. Every persoinas a privilege to refuse vision except a showing in cameraveltich no counsel or party
to disclosethe tenor of the persanvote at a political election con shallbe permitted to be present.

ductedby secret ballot unless the vote was cast illegally (c) Legality of obtaining evidencelf information from an
History: Sup. Ct. Order59 Ws. 2d R1, R139 (1973)991 a. 32 informer s reliedupon to establish the legality of the means by
- . which evidence was obtained and the judge is not satisfied that the
905.08 Trade secrets. A person has a privilege, which mayintormationwas receivedrom an informer reasonably believed
be claimed by the person or the persoagent or employe& 5 pe reliable or credible, the judge may require the identity of the
refuseto disclose a_nd to prevent other persons from disclosing\@yrmerto be disclosed. The judge shall on request of the federal
trade secret as defined in184.90 (1) (c)owned by the person, governmentstate or subdivision thereof, direct that digclosure
if the allowance of the privilege will not tend to conceal fraud @f made in camera. All counsel and parties concerned with the
otherwisework injustice. When disclosure is directed, the judggsyeof legality shallbe permitted to be present at every stage of
shalltake such protective measure as the interests of the hold r%Eeedingsmder this subdivisioexcept a disclosure in camera

the privilege and of the parties and the furtherance of justice maiyhich nocounsel or party shall be permitted to be present. If

require. disclosureof theidentity of the informer is made in camera, the
History: Sup. Ct. Order59 Ws. 2d R1, R140 (1973),985 a. 236 recordthereof shall be sealed and preserved to be mealkable

to the appellate court in thevent of an appeal, and the contents

905.09 Law enforcement records.  The federal govern gpq) 10t otherwise be revealed without consent of the appropriate
mentor a state or a subdivision thereof has a privilege to refusg feralgovernment, state or subdivision thereof

discloseinvestigatory files, reportand returns for law enforee g0 sup. ct. Ordes9 Ws. 2d R1, R143 (1973):991 a. 32
mentpurposes except to the extent available _by !aW t0 & persothetrial judge incorrectly determined whether an informéestimony was neces
otherthan the federal government, a statesubdivision thereof. saryto a fair trial. The proper tefst whether the testimony the informer can give is
i i i iv;arelevantto an issue material to the defeasel necessary to the determination of guilt

The prIVHEQe may be claimed by an approlprlla.te represemvaltlve[)r innocence. It is not for the judge to determine whether the testimony will be help
thefederal government, a state or a subdivision thereof. ful. State vOutlaw 108 Ws. 2d 1.2, 321 N.W2d 145(1982).

History: Sup. Ct. Order59 Ws. 2d R1, R142 (1973). The application of the informer privilege tmmmunications tending to identify the

informerand consideration by the trial court under sub. (3) (c) of the priviiefee

: B mationin determining reasonable suspicion for an investigaizure is discussed.
905.10 Identity of informer . (1) RULE OF PRIVILEGE. The g8 ol or o 338464 NAW2d 91(Ct. App, T990).
federalgovernment or a state or subdivision thereas a privi Whenthe defendant knew an informanitientity but sought to put tieformers
legeto refuse to disclose the identity of a person who has furnished as_an(;ngorm_er befhore tge jury tg support his_d_efenﬁe that th?, inforhmer a_gtually
i i i isting &m i inati ihle committedthe crime, the judge erred in not permitting the jury to hear the evidence.
mformanon relating to or assisting &m investigation of a posslble Statev. Gerard180 We. 21 r 3927509 A od ’1)12 ct Agpp_ 119933)_
V|0_Iat|0n of |§1W toa l,aw enforcemenﬁmer (,Jr membepf a Iegls Thestate is the holder of the privilege; disclosure by an infdsnag¢torney is not
lative committee or its statonducting an investigation. “by the informets own action.” Theprivilege does not die with the informeState

i ; v. Lass,194 Wis. 2d 592535 N.W2d 904(Ct. App. 1995).
(2) WHo MAY cLAM. - The pr|V|Iege may be claimed by an Whenthere was sfitient evidence in the record to permit a rational court te con

appropriaterepresentative of thiederal government, regardlessiudethat a reasonable probability existed that the informer could prosfieleant

of whether the information was furnished to aficef of the gov testimonynecessary to a fair determination on the issue of guilt or innocence, the
P . decisionto forego an in camera hearing was withindrezretion of the trial court.

ernmentor of a state or subdivision theredfhe privilege may be o vNorfleet, 2002 WI App 14®54 Ws. 2d 569254 N.W2d 569

claimedby an appropriate representative of a stagubdivision Oncea defendant has made an initial showing that there is a reasonable probability

if the information was furnished to arfioér thereof. thatan informant may be able to give testimony necessary to the determination of
. L. . guilt or innocence, the state has the opportunity to simogamerafacts relevant to
(3) ExcepTioNs. (a) Voluntary disclosug; informer awitness.  whetherthe informant can provide that testimor®nly if the court determines that
No privilege exists under this rule if the identity of the informegninformer's testimony is necessary to the defense in that it could create a reasonable
: ; . : ; doubtof the defendars’ guilt, must the privilege to not disclose the informer give
or the mf_ormets mteresun_the subject matter of the inforn'eer way. The state may present evidence that an inforséegtimony is unnecessary
communicatiorhas been disclosed to those wimuld have cause state vVanmanivong, 2003 W1 4261 Ws. 2d 202661 N.W2d 76 00-3257
to resent the communication by a holder of the privilege or by th&hetrial court erred when upon findindfiatvits of confidential informants insuf
; ) ; : f ; icient it, on its owninitiative and without contacting either pagyattorney
informer’sown action, or if the informer ap_pt_ea_\rs as a witness f questedhdditional information from law enforcement. Iifidévits are insufcient,
thefederal government or a state or subdivision thereof. the court must hold an in cameaaring and take the testimony of the informants to

i : ; : R eterminef their testimony is relevant amdaterial to the defendastiefense. State
(b) Testimonyon merits. If it appears from the evidence in thee Vanmanivong, 2003 w>|/ 4261 Ws. 2d 202661 N.W2d 76 00-3257

caseor from other showing by a party that an informer may be able
to give testimony necessary to a fair determination of the issuegpls 11 Waiver of privilege by voluntary disclosure. A
guilt or innocence in a criminal case or of a matesslie on the personupon whom this chapter confers a privilege agalissio
meritsin a civil case to which the federal government or a stateQireof the confidential matter or communication waives the privi
subdivisionthereof is a paryand the federal government or gege f the person or his or her predecessdile holder of the
stateor subdivision thereof invokes the privilege, the judge shajlvilege, voluntarily discloses or consentsdisclosure of any
give the federal government or a state or subdivision thereof gfynificantpart of the matter or communication. This sectioas
opportunity to show in camera factelevant to determining not apply if the disclosure is itself a privileged communication.
whetherthe informer can, in fact, supply that testimon¥he  History: Sup. Ct. Orde59 Ws. 2d R1, R150 (1973987 a. 355Sup. Ct. Order
showingwill ordinarily be in the form of diidavits but the judge No.93703179fW5- 2d xv (|1'993)'-1 ed her orivileqe is admissib houch
may direct that testimony be taken if the judge finds that the mattefestimonyof an accomplice who waived her privilege is admissible even thoug
cannotbe resolved satisfactorilypon afidavit. If the judge finds ,S\F_S\,'?gg3”2‘§(lfg$2)_m6d or granted immunitgtate vWells, 51 Ws. 2d 477187
thatthere is a reasonable probability that the informer can give tha itigant's request to see his or her file that is in the possession of current or former
testimony,and the federal government or a state or subdivisiogunseldoes not waive the attorney—client and work product privileges anddbes
thereofelects not to disclose the inforridentity the judge on S\Ui‘;‘fvz‘(’jtgarnggéeﬁ.t\?\lg:jesllg%(""gt‘_”x;'s_c%‘;%gzt_hzofglf"es’gwardt"Red"”‘l%
motion of the defendant in a criminal case shall dismiss therhe volitional transmission of documents by a lawygrsuanto a discovery
chargego which the testimony woulcklate, and the judge may r?th:(nEStWhﬁ vr:asri\ellitllthoriiae?hby his Clierr;t tl? ;tﬁal Wir:h (#Str?%\i/er?' mittetrﬁ WaI:v‘re]? the
do so on the JUdgeypwn. mOtlon'. In civil .Case&;he Jque may as?ert?élh%tih? doceL?nients v%?fe ;;)r(i:\tjile;}ed. I?I;rgoldasgmp:ga?'sﬁuL?nd:GCaFe °
makean order that justice requires. Evidence submitted to psoriTrust, 2003 WI App 141265 Ws. 2d 803667 N.W2d 831

judge shall be sealed and preservecémade available to the

appellatecourt in the event of an appeal, and the contents shall 866.12 Privileged matter disclosed under compulsion
otherwisebe revealed without consenttbe federal government, or without opportunity to claim privilege. Evidence ofa
stateor subdivision thereof. All counsel and parties shall be pestatemenor other disclosure of privileged matter is not admissi
mittedto be present &very stage of proceedings under this subdble against the holder dhe privilege if the disclosure was (a)

Wisconsin Statutes Archive.


https://docs.legis.wisconsin.gov/document/acts/1991/32
https://docs.legis.wisconsin.gov/document/statutes/2003/134.90(1)(c)
https://docs.legis.wisconsin.gov/document/acts/1985/236
https://docs.legis.wisconsin.gov/document/acts/1991/32
https://docs.legis.wisconsin.gov/document/courts/108%20Wis.%202d%20112
https://docs.legis.wisconsin.gov/document/courts/321%20N.W.2d%20145
https://docs.legis.wisconsin.gov/document/courts/159%20Wis.%202d%20335
https://docs.legis.wisconsin.gov/document/courts/464%20N.W.2d%2091
https://docs.legis.wisconsin.gov/document/courts/180%20Wis.%202d%20327
https://docs.legis.wisconsin.gov/document/courts/509%20N.W.2d%20112
https://docs.legis.wisconsin.gov/document/courts/194%20Wis.%202d%20592
https://docs.legis.wisconsin.gov/document/courts/535%20N.W.2d%20904
https://docs.legis.wisconsin.gov/document/courts/254%20Wis.%202d%20569
https://docs.legis.wisconsin.gov/document/courts/254%20N.W.2d%20569
https://docs.legis.wisconsin.gov/document/courts/261%20Wis.%202d%20202
https://docs.legis.wisconsin.gov/document/courts/661%20N.W.2d%2076
https://docs.legis.wisconsin.gov/document/courts/00-3257
https://docs.legis.wisconsin.gov/document/courts/261%20Wis.%202d%20202
https://docs.legis.wisconsin.gov/document/courts/661%20N.W.2d%2076
https://docs.legis.wisconsin.gov/document/courts/00-3257
https://docs.legis.wisconsin.gov/document/acts/1987/355
https://docs.legis.wisconsin.gov/document/sco/93-03
https://docs.legis.wisconsin.gov/document/courts/51%20Wis.%202d%20477
https://docs.legis.wisconsin.gov/document/courts/187%20N.W.2d%20328
https://docs.legis.wisconsin.gov/document/courts/187%20N.W.2d%20328
https://docs.legis.wisconsin.gov/document/courts/196%20Wis.%202d%20342
https://docs.legis.wisconsin.gov/document/courts/196%20Wis.%202d%20342
https://docs.legis.wisconsin.gov/document/courts/538%20N.W.2d%20581
https://docs.legis.wisconsin.gov/document/courts/94-2701
https://docs.legis.wisconsin.gov/document/courts/265%20Wis.%202d%20803
https://docs.legis.wisconsin.gov/document/courts/667%20N.W.2d%20831

905.12 PRIVILEGES Updated 03-04Wis. Stats. Database 6

compellederroneously or (b) made without opportunity to clain®05.14 Privilege in crime victim compensation  pro-

the privilege. ceedings. (1) Except as provided isub.(2), no privilege under
History: Sup. Ct. Order59 Wis. 2d R1, R151 (1973). this chapter exists regarding communications or records relevant
to an issue of thehysical, mental or emotional condition of the
905.13 Comment upon or inference from claim of privi -  claimantor victim in a proceeding under &49in which that con

lege; instruction. (1) COMMENT ORINFERENCENOTPERMITTED. dition is an element.

The claim of a privilege, whether in the present proceeding (2) Thelawyer—client privilege applies in a proceedungder
upona prior occasioris not a proper subject of comment by judgeh. 949.

or counsel. No inference may be drawn therefrom. History: 1979 c. 189

(2) CLAIMING PRIVILEGEWITHOUT KNOWLEDGEOFJURY. INjury  905.15 Privilege in use of federal tax return informa -
casesproceedings shall be conducted, to the extent practicaliign. (1) An employee of the department lufalth and family
so as to facilitate the making of claims of privilege withthe  servicesthe department of workforce development or a county
knowledgeof the jury departmentinder s46.21546.220r46.23or a membeof a gov

(3) JURY INSTRUCTION. Upon request, any party against whongrningbody of a federally recognized Americamlian tribe who
thejury might draw an adverse inference from a claim of priv"ei%authonzed by federal law to have access to or awareness of the

i i i i i g deraltax return information o&nother in the performance of
:‘?Oenr:.tltled to an instruction that no inference may be drawn-the Hiiesunder $49.190r 49 4501 7 USC 201 to 2049may claim
. privilege to refuse tadisclose the information and the source or
(4) APPLICATION; SELF-INCRIMINATION. Subsection€l) t0(3) methodby which he or she received or otherwise became aware
do not apply in a civil case with respect to the privilege against the information.

self—lngrlmlnat|on. W ] (2) An employee or member specified in s@b) may not
History: Sup. Ct. Order59 Ws. 2d R1, R153 (1973)%:981 c. 390 waivethe right to privilege under sufd) or disclose federal tax

The prohibition against allowing comments on or drawing an inferranea 3rd- . . . .
partywitnesss refusal to testify on 5th amendment grounds does not deny a crimiﬁgFum'nformatlon or the source of that information exceptras

defendant'onstitutional right to equal protection. Statfeft, 185 Wis. 2d 289  vided by federal law
517 N.W2d 494(1994). History: 1989 a. 311995 a. 2%s.7225 9126 (19)9130 (4) 1997 a. 3
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