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CHAPTER 940
CRIMES AGAINST LIFE AND BODIL Y SECURITY

SUBCHAPTERI 940.207 Batteryor threat to department of commerce or department of workforce
LIFE development employee.
940.01 First-degree intentional homicide. 940.21 Mayhem.
940.02 First-degree reckless homicide. 940.22 Sexual exploitation by therapist; duty to report.
940.03 Felony murder 940.225 Sexual assault.
940.04 Abortion. 940.23 Reckless injury
940.05 Second-degree intentional homicide. 940.24 Injury by negligent handling of dangerous weapon, explosives or fire.
940.06 Second-degree reckless homicide. 940.25 Injury by intoxicated use of a vehicle.
940.07 Homicide resulting from negligent control of vicious animal. 940.285 Abuse of vulnerable adults.
940.08 Homicideby negligent handling of dangerous weapsxplosives or fire. 940.29 Abuse of residents of penal facilities.
940.09 Homicideby intoxicated use of vehicle or firearm. 940.291 Law enforcement diter; failure to render aid.
940.10 Homicide by negligent operation of vehicle. 940.295 Abuse and neglect of patients and residents.
940.11 Mutilating or hiding a corpse. 940.30 False imprisonment.
940.12 Assisting suicide. 940.305 Taking hostages.
940.13 Abortion exception. 940.31 Kidnapping.
940.15 Abortion. 940.32 Stalking.
940.16  Partial-birth abortion. 940.34 Duty to aid victim or report crime.
SUBCHAPTER Il 940.41 Definitions.
BODILY SECURITY 940.42 Intimidation of witnesses; misdemeanor
940.19 Battery; substantial battery; aggravated battery 940.43 Intimidation of witnesses; felony
940.195 Battery to an unborn child; substantial battery to an unborn child;-aggi@40.44  Intimidation of victims; misdemeanor
vated battery to an unborn child. 940.45 Intimidation of victims; felony
940.20 Battery: special circumstances. 940.46 Attempt prosecuted as completed act.
940.201 Battery or threat to witnesses. 940.47 Court orders.
940.203 Battery or threat to judge. 940.48 Violation of court orders.
940.205 Battery or threat to department of revenue employee. 940.49 Pretrial release.
Cross Refeence: See definitions in £39.22 facts constituting the defense did not exist in order to sustain a

NOTE: 1987 Ws. Act 399included changes in homicide and lesser included ¢ 4 ;
offenses. The sections affected had pnvious?y passed the senate as 198@nate f|nd|ng of gu”t under SUb(l)'
Bill 191, which was pepared by the Judicial Counciland contained explanatory History: 1987 a. 3991997 a. 295
notes. These notes have been inserted following the sections affected anel ar  Judicial Council Note, 1988:First-degree intentional homicide is analogous to
credited to SB 191 as “Bill 191-S". the prior offense of first-degree murdeBub. (2) formerly containeminarrower defi
nition of “intent to kill” than the general definition of criminal intent. That narrower
definition has been eliminateid the interest of uniformity Section 939.23 now

SUBCHAPTERI definesthe intent referred to.
The afirmative defenses specified in syB) were formerly treated in s. 940.05.
LIFE This caused confusion because tlsggmed to be elements of manslaughter rather

than defenses tdirst-degree murder Sub. (2) specifies only thosefiahative
. . . . defensesvhich mitigate an intentional homicideom first to 2nd degree. Other
940.01 First-degree intentional homicide. affirmative defenses are a defense to 2nd-degree intentional homicide also, such as
(1) OrFrFensEs.(a) Except as provided in siB), whoever causes self-defense,e., when both beliefs specified in sub. (2) (b) are reasonskletion
the death of another human being with intent to kill that person Qﬁ?h“g- ion e  that the deferslanty -
; ; e prosecution is required to prove only that the deferslantavere a substan
anotheris guﬂty ofa Cl_as_s A felony tial factor in the victims death; not the sole cause. StatBlock,170 Ws. 2d 676
(b) Except as provideth sub.(2), whoever causes the deathigon.w.2d 715(Ct. App. 1992).
of an unborn child with intent to kill that unborn child, kill the Thetrial court must apply an objective reasonable wvigthe evidence test to
womanwho is pregnant with that unborn child or kill another ideterminewhether under sub. (8)mitigating dfirmative defense “has been placed

; in issue” before submitting thissue to the juryIn Interest of Shawn B. N.73 Wis.
guilty of a Class felony. _ 20343 497 N.W2d 141(Ct. App. 1992).
i (2) MITIGATING C'RCUM$TANCES- Th.e fOHOWmQ a.re éﬁma' Imperfectself-defense contains an initial threshold element requiring a reasonable
tive defenses to prosecution under this section which mitigate tagef that the defendant was terminatémginlawful interference with his or her per
offenseto 2nd—degree intentional homicide unde®40.05 son. State yCamachol76 Ws. 2d 860501 N.W2d 380(1993).

. . Sub.(1) (a) cannot be applieabainst a mother for actions taken against a fetus
(a) Adequate provocation. Death was caused under the IquluWhile pregnant as the applicable definition of human being under s. 939.22 (16) is

enceof adequate provocation as defined i839.44 limited to one who is born aliveSub. (1) (b) does not apply because s. 939.75 (2)
(b) Unnecessary defensive force. Deathwas caused because(t) excludes from its application actions byragnant woman. Statedeborah J.Z.

theactor believed he or she or another was in imminent dange? arrlisr;g psycr?iatric o.r psycholégi(;al Fc))F:)linion t)e.stimony on the deferslaapae

deathor great bodily harm and that t_he _force used Wwas NeCesSSZNY, form an intent to kill is constitutional. HaasAbrahamson910 F 2d 384

to defend the endangered person, if either belief was unreas@moo)citing Steele vState 97 Ws. 2d 72294 N.W2d 2(1980).

able. A privilege for excusable homicide by accident or misfortune is incorporated in s.

: 9.45(6). Accident is a defense that negatives intent. If a person kills another by
(C) Prevention of felony‘ Death was caused because the aCt&g%ient,the killing could not have been intentional. Accident must be disproved

believedthat the force used was necessary in the exercise of §8@ndareasonable doubt when a defendant raises it as a defense. When the state
privilegeto prevent or terminate the commissadra felony if that  provesintent to kill beyond a reasonable doubt, it necessarily disproves accident.
belief was unreasonable. Statev. Watkins, 2002 WI 101255 Wis. 2d 265647 N.W2d 244

. . . . A defendant may demonstrate that he or she was acting lavafulgcessargle
(d) Coercion; necessity. Death was caused in the exercise Gfentof an accident defense, by showing that he or she was aclmgful self-

a privilege under ©£39.45 (1) defense. Although intentionally pointing a firearm at another constitutes a violation

(3) BURDEN OF PROOE. Whenthe existence of anfiafmative of s. 941.20, under 839.48 (1) a person is privileged to point a gun at another person
' in self-defense if the person reasonably believes that the threat of force is necessary

defenseunder sub(2) has been placed in issue by the triat EVig prevent or terminate what he or she reasonably believes to be an unlawfulinterfer
dence,the state must prove beyond a reasonable doubt that dhie. State vWwatkins, 2002 W1 101255 Ws. 2d 265647 N.W2d 244
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A defendant seeking a jury instruction on perfect self-defense togedfdirst—  utterdisregard for human life, istended to codify judicial interpretations of “con
degreeintentional homicide must satisfy an objective threshold showing that heduwct evincing a depraved mind, regardless of life”. Stateotan,44 Ws. 2d 68
shereasonably believed that he or she was preventing or terminating an unlavf969); State v\Weso0,60 Ws. 2d 404(1973).
interferencewith his or her person andasonably believed that the force used was Under prior law; adequate provocation mitigated 2nd—-degree murder te man
necessaryo prevent imminent death or great bodily harm. A defersiziting ajury  slaughter. State vHoyt, 21 Wis. 2d 284(1964). Under this revisiotthe analogs of
instructionon unnecessary defensif@ce sub. (2) (b) to a chge of first-degree thosecrimes, i.e., first-degree reckless and 2nd-degree intentional honeiide,
intentionalhomicide is not required to satisfy the objective threshBtdte vHead,  thesame penalty; thus mitigation is impossible. Evidence of provocation will usually
2002WI1 99,255 Wis. 2d 194648 N.W2d 413 ) ) ) . beadmissible irprosecutions for crimes requiring criminal recklessness, however

_ A defendant who claims self-defense to agharffirst-degree intentional homi  asrelevant to the reasonableness of the risk (and, in prosecutions under this section,
cidemay use evidence of a victiniolent character and past acts of violence to showhetherthe circumstances show utter disregard for human life). Since provocation
asatisfactory factual basis that he or she actually believed he or she was in immiRgtegrated into the calculus of recklessness, it is notfiamafive defense thereto
dangerof death or great bodily harm and actually belietreat the force used was_andthe burdens of production and persuasion stated940.01 (3) are inapplicable.
necessaryo defend himself or herself, even if both beliefs were unreasonable. S{@# 191-S]

v. Head, 2002 WI 9?55 Ws. 2d 194648 ':‘-WZd 413 . Possessionf a controlled substance is not a lesser incladfedse of sub. (2) (a).

Thegommo?1 law year—agd—g—day rul<=},‘-1 that no hom||(:|de:t|ls comrglttedhunless Bfatev. Clemons164 Ws. 2d 506476 N.W2d 283(Ct. App. 1991).
victim dies within a year and a day after the injury is inflicteahigated, with pro Generall - - P :

; Fagior : y expert evidence of personality dysfunction is irrelevant to the issue of
spectlveapplg:atlon only State vPicotte, 2003 W 4261 Ws. 2d 249661 N.wzd intent, although it might be admissible wery limited circumstances. StateMor-

381, 01-306
- L . . . gan,195 Ws. 2d 388536 N.W2d 425(Ct. App. 1995)93-2611
Importanceof clarity in law of homicide: Th#isconsin revision. Dickeyschultz Utter disregard for human life is an objective standard of what a reasonable person
& Fullin. 1989 WLR 1323 (_1989)- . L ) . in the defendard’ position is presumed to have known and is proved through an
Satev. Camacho: The Judicial Creation of an Objective Element tisdnsin’s  examinatiorof the acts that caused death and the totalith@tircumstances sur
Law of Imperfect Self-defense Homicide. Leisé095 WLR 742. roundingthe conduct. State Edmunds229 Ws. 2d 67598 N.w2d 290(Ct. App.
1999).

et i The common law “year—and—a—day rule” that no homicide is committed unless the
940.02 First-degree reckless homicide. i 1) thever victim dies within a year and a day after the injury is inflicteabiogated, with pro
recklesslycauses the death of another hurbaimg under circum  spectiveapplication only State vPicotte, 2003 WI 4261 Ws. 2d 249661 N.W2d

stanceswhich show utter disregard for human life is guilty of 881 01-3063 o B o )
ClassB fe|0ny Importanceof clarity in law of homicide: Theisconsin revision. Dickeyschultz
& Fullin. 1989 WLR 1323 (1989).

(Im) Whoeverrecklessly causes the death of an unborn child
undercircumstances that show utter disregard for the life of th@40.03 Felony murder. Whoever causes thieath of another
unbornchild, the woman who is pregnant witrat unborn child  humanbeing while committing or attempting to commit a crime
or another is guilty of a Class B felany specifiedin 5.940.225 (1)or (2) (a) 943.02 943.10 (2)943.23

(2) Whoever causes the death of another human being un@ag), or 943.32 (2)may be imprisoned for not more than 15 years
any of the following circumstances is guilty of a Class C felonyn excess of the maximum term of imprisonment provided by law

(a) By manufacture, distribution or deliveiy violation of s. fOIL.that Crliggs Ogggggfpt'mg
961.41, of a controlled substance included in schedule | or 1l undef!istory: a a .
Judicial Council Note, 1988:The prior felony murder statute (s. 940.02 ()
_Ch-961~ Qf a controlled substance analogaafontrolled SUbSta_nce not allow enhanced punishment for homicides caused in the commission of a Class
includedin schedule | or Il under cB61 or of ketamine ofluni- B felony. State vGordon,111 Wis. 2d 133330 N.W2d 564(1983). The revised

i i te eliminates the “natural and probable consequence” limitation and limits the
traZEpamlf another human belng uses the controlled SUbStanCéoﬁ(rerseto homicides caused in the commission of or attempbmomit armed rob

Contr0|ledSUb$tance analog adies as a result of that use. Thi$ery armed buglary, arson, first degree sexual assault or 2nd degree sexual assault
paragraphapplies: by use or threat of force or violenc&he revised penalty clause allows imposition
. . . of up to 20 years’ imprisonment more than that prescribed for the underlying felony
1. Whether the human being dies as a result of using the cBfdsecutiorand punishment for both fehses remain barred by double jeopardy
trolled substance or controlled substance analog by itselftbr Statev. Carlson Wis. 2d 59593 N.w2d 355(1958). [Bill 191-5]
anycompound’ mixture, diluent or other substambeed or com To prove that the defendant caused the death, the state need only prove that the

. . fendant’'sconduct wasa substantial factor The phrase “while committing or
binedwith the controlled substance or controlled substance arg mptingto commit” encompasses the immediate flight ftbmfelony A defend

Iog. ant may be convicted if another person, including an intefedealy victim, fires the

fal shot. State.\Oimen,184 Ws. 2d 423516 N.W2d 399(Ct. App. 1994), State
2. Whether or not the controlled substance or controlledl SUBgivera 184 Ws. 24485 516 N.W2d 391(1994) and State Chambers]83 Ws.

stanceanalog is mixed or combined wietmy compound, mixture, 2d 316 515 N.w2d 531(Ct. App. 1994).

i i i Attemptedfelony murder does not exist. Attempt requires intentth@drime of
diluentor other substance after the violatiorsd¥61.41occurs. felony murder is complete without specific intent. StatBnggs,218 Ws. 2d 61

3. To any distribution or delivery described in this paragrapbyg N.w2d 783(Ct. App. 1998). .
regard|e59f whether the distribution or de|ivery is made directly Oimenafiirms that felony murdeliability exists if a defendant is a party to one of
to the human being who dies. If possession of the controlled sﬁﬁg"jgeggs'ﬁﬂﬁzg%%gi’gtf},ges“"s- Stataawczyk, 2003 W1 App 6259 Ws.
stancencluded in schedule | or Il under @61, of the controlled  Thecommon law “year-and-a-day rule” that no homicide is committed unless the
substanceanalog of the controlled substance includescinedule  Victim dies within a year and a day after the injury is inflicteatimogated, with pro
I or Il under ch961 or of theketamine or flunitrazepam is trans Sa; oy aas o O State vPicotte, 2003 W1 4261 Ws. 2d 249661 N.\W2d
ferredmore than once prior to the death as described in this para
graph,each person who distributes or delivers the controlled s@%0.04 Abortion. (1) Any person, other than the mother
stanceor controlled substance analog in violation d3&l1.41is  who intentionally destroys the life of an unborn child is guilty of
guilty under this paragraph. aClass H felony

(b) By administering oassisting in administering a controlled  (2) Any person, other than the motheho does either of the
substancencluded in schedule | or Il under @61, a controlled following is guilty of a Class E felony:
substancanalog of a controlled substance included in schedule ) |ntentionally destroys the life of an unborn quick child; or

| or Il of ch.961 or ketamine or flunitrazepam, without lawful o
. ; ! : (b) Causes the death of the mother by an act done with intent
authorityto do so, to another humaeing and that human being stroy the life of an unborn childt is unnecessary to prove

diesas a result of the use of the substance. This paragraph appfi : :
whetherthe human being dies as a result of using the controll Sg‘gﬂzﬁlﬁfe\’(\j’as alive when the act so causing the rotheath
substanceor controlled substance analog by itself or with an : ) . )
compound, mixture, diluent or other substance mixedoon (3) Any pregnant woman who intentionally destroys the life
binedwith the controlled substance or controlled substance a®her unborn child or who consents to such destruction by another
log. may be fined not more than $200 or imprisoned not more than 6
History: 1987 a. 339399, 1995 a. 4481997 a. 2951999 a. 572001 a. 109~ Months or both.
Judicial Council Note, 1988]As to sub. (1)] First-degree reckless homicide is  (4) Any pregnant woman who intentionally destroys the life
analogoudo the prior diense of 2nd—degree murdéfhe concept of “conduct evinc of her unborrquick child or who consents to such destruction by

ing a depraved mind, regardless of human life” has beefieuttibne for modern . .
juriesto comprehend. dTavoid the mistaken connotation that a clinical mental diso@notheris guilty of a Class | felony

deris involved, the dénsehas been recodified as aggravated reckless homicide. The ; ; ; :
revisionclarifies that a subjective mental state, i.e., criminal recklessnesguised (5) This section does not apply to a therapeutlc abortion

for liability. See s. 939.24. The aggravating element, i.e., circumstances which shghich:
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(a) Is performed by a physician; and (3) The mitigatingcircqmstanceg specified in®10.01 (2)are
(b) s necessaryr is advised by 2 other physicians as nece8ot defenses to prosecution for thigenise.
sary,to save the life of the mother; and History: 1987 a. 3991997 a. 295

. . . Judicial Council Note, 1988:Second-degree intentional homicide is analogous
(c) Unless an emgency prevents, is perform@ua licensed 1o the prior ofense of manslaughteThe penalty is increased and the elements clari
maternityhospital. fied in order to encourage clyang under this section in appropriate cases.

: : « T : Adequateprovocation, unnecessary defensive force, prevention of fetoey
(6) In this section “unborn child” means a human belng frorI?on and necessifyvhich are dfrmative defenses to first-degree intentional hemi

thetime of conception until it is born alive. cide but not this dense, mitigate that teénse to this. When thisfehse is chayed,
History: 2001 a. 109 the states inability to disprove their existence is conceded. Their existence need not,
Aborting a child against a fatherwishes does not constitute intentional inflictionhoweverbe pleaded or proved by the state in order to sustain a finding of guilty

of emotionaldistress. Przybyla. WPrzybyla,87 Ws. 2d 441275 N.W2d 112 (Ct. Whenfirst—degree intentional homicide is ched, this lesser fense must be sub

App. 1978). mitted upon request if the evidence, reasonably viewed, could support thdinary’

Sub.(2) (a) proscribes feticide. It does rgiply to consensual abortions. It wasing that the state has not borne its burden of persuasion under s. 940 Sta(@y
notimpliedly repealed by the adoption of s. 940.15 in responRedw. Wade. State  Felton,110 Ws. 2d 465508 (1983). [Bill 191-S]
v. Black,188 Wis. 2d 639526 N.W2d 132(1994). Theprosecution is required to prove only that the defenslaotswvere a substan
The common law “year—and—a—day rule” that no homicide is committed unless & factor in the victims death; not the sole cause. StatBlock,170 Ws. 2d 676
victim dies within a year and a day after the injury is inflictegbigated, with pro 489 N.W.2d 715(Ct. App. 1992).
spectiveapplication only State vPicotte, 2003 WI 4261 Ws. 2d 249661 N.W2d The common law “year—and-a—day rule” that no homicide is committed unless the
381, 01-3063 victim dies within a year and a day after the injury is inflicteabimbgated, with pro
This section is cited as similar to @Xas statute that was held to violate the duspectiveapplication only State vPicotte, 2003 WI 4261 Ws. 2d 249661 N.W2d
proces<lause of the 14th amendment, which protects againstestéoe the right 381, 01-3063
to privacy including a womas' qualified right to terminatker pregnancyRoe v Importanceof clarity in law of homicide: TheMisconsin revision. Dickeyschultz
Wade,410 U.S. 13(1973). & Fullin. 1989 WLR 1323 (1989).
Thestate may prohibit first trimester abortions by nonphysicians. Connecticut v
Menillo, 423 U.S. 91975). .
The viability of an unborn child is discussed. Colautfrankiin 439 U.S. 379 940.06 Second-degree reckless homicide. (1) Who-
(1979). everrecklessly causes the death of another humeamy is guilty

Any law requiring parental consent for a minor to obtain an abortion must ensga Class D felony

thatthe parent does not have absolute, and possibly arbiteioypower Bellotti v. -
Baird,44’1)3 U.S. 6241979). passibly art (2) Whoeverrecklessly causes the death of an unborn child is

Povertyis not a constitutionally suspect classification. Encouraging childbirguilty of a Class D felony

exceptin the mostirgent circumstances is rationally related to the legitimate govern History: 1987 a. 3991997 a. 2952001 a. 109

mentalobjective of protecting potential lifeHarris v McRae 448 U.S. 2971980). Judicial Council Note, 1988:Second-degree reckless homicide is analogous to
Abortion issues are discussed. Akranikron Center for Reproductive Health, the prior offense of homicide by reckless conduct. The revised statute cleguiyes

462 U.S. 4161983); Planned Parenthood AssnAshcraft,462 U.S.476(1983);  proof of a subjective mental state, i.e., crimiretklessness. See s. 939.24 and the
Simopoulass. Virginia, 462 U.S. 50§1983). NOTE thereto. [Bill 191-S]

Theessential holding dRoe v. Wade allowing abortion is upheldyut various state Second degree reckless homicide is not a lesser incluftedsefof homicide by
restrictions on abortion are permissible. Planned Parenth@asey505 U.S. 833  intoxicated use of a motor vehicle. Statéechner217 Ws. 2d 392576 N.w2d
120L. Ed. 2d 6741992). 912(1998).

Wisconsin’sabortion statute, 940.04, Stats. 1969, is unconstitutional as applied td he common law “year-and—a-day rule” that no homicide is committed unless the
theabortion of an embryo that has not quickened. BabbrCann310 F Supp. victim dies within a year and a day after the injury is inflicteabsogated, with pro
293(1970). spectiveapplication only State vPicotte, 2003 W1 4261 Ws. 2d 249661 N.Ww2d

WhenU.S. supreme court decisions clearly madscdhsins antiabortion statute 381, 01-3063
unenforceablethe issue in a physicianaction for injunctive relief against enforce  Importanceof clarity in law of homicide: Th&isconsin revision. Dickeyschultz
mentbecame mooted, and it no longer presented a case or controversy over wRidtullin. 1989 WLR 1323 (1989).
the court could have jurisdiction. Larkin McCann368 F Supp. 135Z1974).

State regulation of abortion. 1970 WLR 933. 940.07 Homicide resulting from negligent control of

_ . . - vicious animal. Whoever knowing the vicious propensities of

940.05 Second-degree intentional homicide. anyanimal intentionally allows it to go at & or keeps it without

(1) Whoevercauses the death of another human being with |nted} - i h animal. while sat | t fined

to kill that person or another is guilty of a Class B felony if: rainarycare, It such animal, wnie age or not confined,
kills any human being who has taken all phecautions which the

(2) In prosecutions under 840.01 the state fails to prove gjrcymstancesnay permit toavoid such animal, is guilty of a
beyond a reasonable doubt that the mitigaticigcumstances 555G felony
specifiedin 5.940.01 (2)did not exist as required by®10.01 (3) History: 1977 c. 1732001 a. 109
o i ches itk 8 yoar and a day afer the iy is rlcioatRogated, with pro
(b) The state concedes that it is unable to prove beyond a g™ cies withir i ;
sonabledoubtthat the mitigating circumstances specified in QSLCSX?%%'Z-,'ET ation only State vPicotte, 2003 W1 4261 Ws. 2d 249661 N.W2d
940.01(2) did not exist. By chaing under this section, the state
so concedes. 940.08 Homicide by negligent handling of dangerous
(2) In prosecutions under sufd), it is suficient to allege and weapon, explosives or fire. (1) Whoever causes the death of
provethat the defendant caused the death of another human beingtherhuman being by the negligent operation or handling of a
with intent to kill that person or another dangerousveapon, explosives or fire is guilty of a Class G felony

(2g) Whoevercauses the death of an unborn child with intent (2) Whoevercauses the death of an unborn cbijdhe negh
to kill that unborn child, kill the woman who is pregnant with thagentoperation or handling of a dangerous weapon, explosives or
unbornchild or kill another is guilty of a Class B felony if: fire is guilty of a Class G felony

(a) In prosecutions under 840.01 the state fails to prove JHiZFOFyli C1977 '|CN 1731?;3858’%2931?37_ a. ?}9?1193;7 a. _298200d1 a 309, ud
beyond a reasonable doubt that the mitigaticigcumstances 1 o Counci Nate, L95BThe definiion of fhe dense 18 broadened 10 Inelice
S ) . : ighly negligent handling of fire, explosives and dangerous weapons in addition to
specifiedin s.940.01 (2)did not exist as required by®10.01 (3)  firearm, aigun, knife or bow and arrowSee s. 939.22 (10). [Bill 191-S]
or The common law “year—and—a—day rule” that no homicide is committed unless the
. victim dies within a year and a day after the injury is inflictegbiogated, with pro
(b) The state concedes that it is unable to prove beyond a Ig@ctiveapplication )t:/)nly State vPigotte, 2003 V]\/IrZ261 Ws. 2d 2919661 N.ng
sonabledoubtthat the mitigating circumstances specified in $81 01-3063

940.01(2) did not exist. By chging under this section, the state
soconcedes. 940.09 Homicide by intoxicated use of vehicle or fire -

(2h) In prosecutions under suf2g), it is suficient to allege arm. (1) Any person who does any of the following may be
andprove that the defendant caused the death of an unborn cRf@alizedas provided in sulg1c):
with intent to kill that unborn child, kill the woman who is preg (a) Causes the death of another by the operation or handling
nant with that unborn child or kill another of a vehicle while under the influence of an intoxicant.
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(am) Causes the death of another by the operation or handlingld) Causes the death of an unborn child by the operatioeror
of a vehicle while the person has a detectableount of a dling of a firearm or agun while the person has an alcoboit
restrictedcontrolled substance in his or her blood. centrationof 0.08 or more.

(b) Causes the death of another by the operation or handlinglm) (a) A person may be ctged with and a prosecutor may
of avehicle while the person has a prohibited alcohol concentproceeduponan information based upon a violation of any eom
tion, as defined in $340.01 (46m) binationof sub.(1) (a) (am), or (b); any combination of sulfl)

(bm) Causes the death of another by the operatiorcofra (&), (@m), or (bm); any combination of sul1) (c), (cm), or (d);
mercialmotor vehicle while the person has an alcafomicentra  any combination of sub(1) (c), (cm), or (€); any combination of
tion of 0.04 or more but less than 0.08. sub.(19) (a) (am) or (b) or; any combination o$ub.(1g) (c)

(c) Causes the deatifian unborn child by the operation or han(cm), or(d) for acts arising out of the same incidenbocurrence.

dling of a vehicle while under the influence of an intoxicant. (bl:))' |ftf_i perfsor) is chgfed indatm _infog(m;\ttit?n with anyhorl tl?e
, . _combinationsof crimes referred to in pga), the crimes shall be
(cm) Causes the death of an unborn child by the Operanon'(gpedunder $971.12 If the person is found guiligf more than

handlingof a vehicle while the person has a detectable amount . o L
arestricted controlled substance in his or her blood. oneof the crimes schaged for acts arising out of the same inci

) dentor occurrence, there shall be a single convictiop@oposes
(d) Causes the death of an unborn child by the operatioaror ¢ qentencing and for purposes of counting convictions under

dling of a vehicle while the persdras a prohibited alcohol con 23.33(13) (b) 2.and3., unders.30.80 (6) (a) 2and3., under s.

centration, as defined in340.01 (46m) ~ 343.307(1) or under s350.11 (3) (a) 2and3. Subsectiorf) (a)
(e) Causes the death of an unborn child by the operation @), (b), (bm), (c), (cm), (d), and(e) each require proof of a fact

commercialmotor vehicle while th@erson has an alcohol con for conviction which the others do not require, and $idy) (a)

centrationof 0.04 or more but less than 0.08. (amy, (b), (c), (cm), and(d) each require proof of a fact for convic
(1c) (a) Except as provided in pdb), aperson who violates tion which the others do not require.
sub.(1) is guilty of a Class D felony (2) (a) In any action under this section, the defendant has a

(b) A person who violates sufd.) is guilty of a Class C felony defensef he or she provelsy a preponderance of the evidence that
if the person has one or more prior convictions, suspensionstherdeath would have occurred even if he or she had been exercis
revocationsas counted under 343.307 (2) ing due care and he or she had not been under the influence of an
(1d) (a) 1. Except as provided subdz2., if the person who intoxicant,did not have a detectable amount of a restricted con

committedan ofense under sulfl) (a) (am), (b), (c), (cm), or(d) ~ trolled substance in hisr her blood, or did not have an alcohol
has 2 or more prior convictions, suspensions, or revocatiorg@ncentratiordescribed under sufd) (b), (bm), (d) or (e) or (19)
countingconvictions under sulfl) and s940.25in the persors  (0) or (d).
lifetime, plus other convictions, suspensions, or revocations (b) In any action under sufil) (am)or (cm) or (1g) (am)or
countedunder s343.307 (1)the procedure under343.301shall  (cm)that is basedn the defendant allegedly having a detectable
befollowed if the court enters an order regarding operating-priimountof methamphetamine or gamma-hydroxybutyric acid or
legerestriction or enters an order regarding immobilization. delta—9-tetrahydrocannabiniol his or her blood, the defendant
2. Notwithstanding pa(b), if the person who committed anhasa defense if he or she proves by a preponderance of the evi
offenseunder sub(1) (a) (am), (b), (c), (cm), or(d) has 2 omore dencethat at the time of thiacident or occurrence he or she had
convictions, suspensions, or revocations counted under &Valid prescription for methamphetamine or one of its metabolic
343.307(1) within any 5-year period, the procedure under grecursorsor gamma-hydroxybutyric acid or delta-9—tetrahy
343.301shall be followed if the court enters an ordegarding drocannabinol.
operating privilege restriction and the installatioraafignition (3) An officer who makes an arrest for a violation of this-sec
interlock device or enters an order regarding immobilization. tion shall make a report as required unde2333 (4t) 30.686

(b) If the person who committed anfehse under sulfl) (a) 3‘:46_-?35‘3{93;5730-1?;981 20184 314 301 1983 a. 4591985 a. 3311987
: g istory: C. c. X X i a. a.
(am), (b), (c), (cm), or(d) has 2 or more prior convictions, suspen, 3991989 a. 105275, 359 1991 a. 32277 1993 a. 3171995 a. 425436, 1997
sions,or revocations, counting convictions under gdband s. a. 237 295 338 1999 a. 32109, 2001 a. 16109, 2003 a. 3097.
940.25in the persors lifetime, plus other convictionsuspen NOTE: For legislative intent seehapter 20, laws of 1981section2051 (13)
sions,or revocations counted unde3g.3.307 (1)the procedure Er?be}blet{:faudeOkt arreséfmda Chgelof h_g:nictide by inaoxicatedtuse of atmgttort
unders.346.65 (6)shall be followed if the coudrders the seizure Yo '='¢ lustiied faxing a blood sample without & search warrant or arrest. .state v
! k Bentley,92 Ws. 2d 860286 N.W2d 153(Ct. App. 1979).

andforfeiture of the motor vehicle owned by the person and Use@achdeath caused by an intoxicated opetatnegligence is chgeable as a sepa

in the violation. rateoffense. State.\Rabe96 Wis. 2d 48291 N.W2d 809(1980).
; R ; Becausariving while intoxicated is inherently dangerous, the state need not prove
(1g) Any person who does any of the following is guilty of % causal connection between the drs/artoxicationand the victins death. Sub. (2)

ClassD felony: doesnot violate the right against self-incrimination. Stat€aibaiosail22 Ws. 2d

(a) Causes the death of another by the operation or handiff 36;;?‘-“:,"“ ?74(;5185,)- 639,22 (44) applies to this section and includes a
- . - . . H eaeftinition of venicle In s. . applies to this section ana incluaes a trac
of a firearm or agun while under the influence of an intoxicant, . ‘g vSohn,193 Ws. 2d 346535 N.W2d 1(Ct. App. 1995).

(am) Causes the death of another by the operation or handlingub.(2) does not violate the constitutional guarantee of equal protection.v.State
of a firearm or agun while the person hasiatectable amount of Lohmeier,196 Ws. 2d 432538 N.W2d 821(Ct. App. 1995)94-2187

; f ; Thedefense under sub. (2) does not require an intervening cause; asvictim’
arestricted controlled substance in his or her blood. ductcan be the basis of tidefense. The s. 939.14 rule that contributory negligence

(b) Causes the death of another by the operation or handliswpt a defense to a crime does not prevent considering the sictagligence in

of a firearm or agun while the person has alcohol concentra relationto causation. State kohmeier205 Wis. 2d 183556 N.W2d 90(1996).

! Second degree reckless homicide is not a lesser incluftetsefof homicide by

tion of 0.08 or more. intoxicated use of a motor vehicle. Statéechner217 Ws. 2d 392576 N.W2d
(c) Causes the deattian unborn child by the operation or han912(1998).

. . X . : . . Thecomma law “year-and-a—darule’ tha no homicide is @mmitted unless he
dling of a firearm or agunwhile under the influence of an intexi yictim des within ayea and a dy after the injury is inflicted is drogatedwith prospec-

cant. tive goplicatian anly. Sate v Ficotte 2003 W1 42, 261 Wis. 2d 249661 N.W2d 381

; ;- 01-3063
(Cm) Causes the death of an unborn child by the operation This statute does not violate due process. Caibaio&avington,643 F Supp.

handling of a firearm or aun while the person has a detectableyo7(w. b. wis. 1986).
amountof a restricted controlled substance in his or her blood. Homicide By Intoxicated Use Statute. SinesisMaw April, 1995.
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940.10 Homicide by negligent operation of vehicle. (6) Any physician who intentionally performs abortion

(1) Whoevercauses the death of another human being by the nagdersub.(3) shall use that method of abortion which, of those he
ligent operation or handling of a vehicle is guitiffa Class G fel or she knows to be availablis, in his or her medical judgment
ony. mostlikely to preserve the life and health of the fetus or unborn

(2) Whoever causes the death of an unborn dhjilthe negh  child. Nothing in this subsection requires a physician performing
gentoperation or handling of a vehicle is guilty of a Class & feRnabortion to employ a method of abortion which, in his or her
ony. medicaljudgment based on the particular facts of the batare

History: 1987 a. 3991997 a. 2952001 a. 109 him or herwould increase the risk to the woman. Any physician

Judicial Council Note, 1988Homicide by negligent operation of vehiclaisale  violating this subsection is guilty of a Class | felony

i .940.08. Th I el is criminal li fi ins. .

8gg.sztc5).FBr=l(l)r1891%S(i 08 e mental element is criminal negligence as defined in s (7) Subsectlon$2) to (6) and $939.05 939.300r 939.31do

A motorist was properly convicted under this section for running a red light at 8@t apply to a woman who obtains an abortion that is in violation
m.p.h..even though the speed limit was 55 m.p.h. StaBwuper117Wis. 2d 30 of this section or otherwise violates this section with respect to her
344N.W.2d 194(Ct. App. 1983). nbornchild or fetus

Thedefinition of criminal negligence as applied to homicide by negligent operkiI ; ; y
tion of a vehicle isi0t unconstitutionally vague. StateBarman]183 Ws. 2d 180 History: 1985 a. 562001 a. 109
515N.W.2d 493(Ct. App. 1994).

A corporatiormay be subject to criminal liability under this section. Staewt  940.16 Partial-birth abortion. (1) In this section:

son,Inc. 196 Ws. 2d 86537 N.W2d 420(Ct. App. 1995)93-1898 See also, State e . ; I
v. Steenbay Homes, Inc223 Ws. 2d 51, 589 N.W2d 668(Ct. App. 1998). (a) “Child” means a human being from the time of fertilization

It is not a requirement for finding criminal negligence that the actor be specificaltil it is completely delivered from a pregnant woman.

parnedhat Qg&gﬁ?;%%?dluggg‘;?y resulirm. State.\Johannes29 Ws. 2d 215 (b) “Partial-birth abortion” means an abortion in whichea

_Thecommon law “year-and-a-day rule” that no homicide is committed unless wenpartially vaginally delivers a living child, causes the death of
victim dies within a year and a day after the injury is inflictegbiogated, with pro  the partially delivered child with the intent to kill the child, and

ggicg\llgas%[gécatlon only State vPicotte, 2003 W1 4261 Ws. 2d 249661 N.W2d thencompletes the delivery of the child.

(2) Exceptas provided in sul§3), whoever intentionally per

940.11 Mutilating or hiding a corpse. (1) Whoever muti  formsa partial-birth abortion is guilty of a Claagelony.
lates, disfigures or dismembers a corpséth intent to conceal @ (3) Subsectior{2) does not apply if the partial-birth abortion
crime or avoid apprehension, prosecution or conviction for jg necessary to save the life of a woman whose life is endangered
crime, is guilty of a Class F felony by a physical disordephysicalillness or physical injuryincluc

(2) Whoeverhides or buries a corpse, with intent to concealing a life—endangering physical disordehysicalillness or physi
crime or avoid apprehension, prosecution or conviction for @alinjury caused by or arising from the pregnancy itself, and if no
crime, is guilty of a Class G felony othermedical procedure would Sige for that purpose.

(3) A person may not be subject to prosecution under both thlglf\ltggésll(s;ggt:thtzel?hat provided that no partial birth abortion can be performed
section and 946.47for his or her acts regarding th@mecorpse. njessitis necessary to save the life of the mother whosis léadangered by a physi
History: 1991 a. 2052001 a. 109 cal disordey physical iliness, or physicaijury is unconstitutional. Stenlgey. Cart
Evidencethat the defendant dragged a corpse behind a locked gate into a restri¢tart, 530 US 949147 L. Ed. 2d 7432000).
secludedvildlife area, then rolled the corpse into water at the bottoanditch was This section can be applied in a constitutional manner if it is limited to the-proce
sufficientfor a jury to conclude that the defendant hid a corpse in violation aithis duresspecified by the state in itsgaments to the court. Application of the statute

tion. State vBadker 2001 WI App 27240 Ws. 2d 460623 N.W2d 142 beyond that specified is enjoined. Hope Clini®yan,195 F3d 857(1999).
940.12 Assisting suicide.  Whoever withintent that another
takehis or her own life assists such person to commit suicide is SUBCHAPTERII
guilty of a Class H felony
History: 1977 c. 1732001 a. 109 BODILY SECURITY

940.13 Abortion exception. No fine or imprisonment may 940.19 Battery; substantial battery; aggravated bat -

be imposed or enforced against and no prosecution beay tery. (1) Whoever causes bodily harm to another by an act done

broughtagainst avoman who obtains an abortion or otherwis ith intent to cause bodilv harm to that persomnother without
violatesany provision of any abortion statute with respect to h&f™ ! u y P withou

unbornchild or fetus, and €39.05 939.300r 939.31does not econsent of the person so harmed is guift Class A misde
applyto a woman who obtains an abortion or otherwise violat anor.

any provision of any abortion statuteth respect to her unborn  (2) Whoevercausesubstantial bodily harm to another by an
child or fetus. actdone with intent to cause bodily harm to that person or another

History: 1985 a. 56 is guilty of a Class | felony
(4) Whoevercauses great bodily harm to another by an act

940.15 Abortion. (1) In this section, “viability” means that donewith intent to cause bodily harm to that person or another is
stageof fetal development when, in the medical judgmerthef guilty of a Class H felony
attendingphysician based on the particular facts of the case beforgs) whoevercauses great bodily harm to another by an act
him or her there is a reasonable likelihood of sustained survivg@hne with intent to cause great bodily harm to that person or
of the fetus outside the womb, with or without artificial supporgnotheris guilty of a Class E felony

(2) Whoeverintentionally performs an abortiaiter the fetus () whoeverintentionally causes bodily harta another by
or unbornchild reaches viabilityas determined by reasonableonductthat creates a substantial risk of great bodily harm is guilty
medicaljudgment ofhe womars attending physician, is guilty of of 5 Class H felonyA rebuttable presumption of conduct creating
aClass | felony asubstantial risk of great bodily harm arises:

(3) Subsectior{2) does not apply if the abortion is necessary (a) If the person harmed is 62 years of age or older; or

to preserve the life or health of the woman, as determineézsby (b) If the . il
-l h 3 person harmed has a physical disabilityether con
sonablemedical j_udgment of the womanattending phy_s_lman. genitalor acquired byccident, injury or disease, that is diseern
(4) Any abortion performed under sul®) after viability of  jhje by an ordinary person viewing the physically disabled person,
the fetus or unborn child, as determined by reasonable medig@dhat is actually known by the actor
judgmentof the womars attending physician, shall be performed History: 1977 c. 1731979 ¢. 11,113 1987 a. 3991993 a. 441483 2001 a. 109

in a hospital on an inpatient basis. Underthe “elements only” test, tenses under subsections that require proof of

; ; : s nonconsenare not lesser includedfenses of denses under subsections for which
(5) Whoevermtentlona”y performs an abortion and who I%roofof nonconsent is not required. Stat®ichards,123 Ws. 2d 1 365 N.Ww2d

not a physician is guilty of a Class | felany 7(1985).

Wisconsin Statutes Archive.


https://docs.legis.wisconsin.gov/document/acts/1987/399
https://docs.legis.wisconsin.gov/document/acts/1997/295
https://docs.legis.wisconsin.gov/document/acts/2001/109
https://docs.legis.wisconsin.gov/document/courts/117%20Wis.%202d%2030
https://docs.legis.wisconsin.gov/document/courts/344%20N.W.2d%20194
https://docs.legis.wisconsin.gov/document/courts/183%20Wis.%202d%20180
https://docs.legis.wisconsin.gov/document/courts/515%20N.W.2d%20493
https://docs.legis.wisconsin.gov/document/courts/196%20Wis.%202d%2086
https://docs.legis.wisconsin.gov/document/courts/537%20N.W.2d%20420
https://docs.legis.wisconsin.gov/document/courts/93-1898
https://docs.legis.wisconsin.gov/document/courts/223%20Wis.%202d%20511
https://docs.legis.wisconsin.gov/document/courts/589%20N.W.2d%20668
https://docs.legis.wisconsin.gov/document/courts/229%20Wis.%202d%20215
https://docs.legis.wisconsin.gov/document/courts/598%20N.W.2d%20299
https://docs.legis.wisconsin.gov/document/courts/261%20Wis.%202d%20249
https://docs.legis.wisconsin.gov/document/courts/661%20N.W.2d%20381
https://docs.legis.wisconsin.gov/document/courts/661%20N.W.2d%20381
https://docs.legis.wisconsin.gov/document/courts/01-3063
https://docs.legis.wisconsin.gov/document/statutes/2003/946.47
https://docs.legis.wisconsin.gov/document/acts/1991/205
https://docs.legis.wisconsin.gov/document/acts/2001/109
https://docs.legis.wisconsin.gov/document/courts/240%20Wis.%202d%20460
https://docs.legis.wisconsin.gov/document/courts/623%20N.W.2d%20142
https://docs.legis.wisconsin.gov/document/acts/1977/173
https://docs.legis.wisconsin.gov/document/acts/2001/109
https://docs.legis.wisconsin.gov/document/statutes/2003/939.05
https://docs.legis.wisconsin.gov/document/statutes/2003/939.30
https://docs.legis.wisconsin.gov/document/statutes/2003/939.31
https://docs.legis.wisconsin.gov/document/acts/1985/56
https://docs.legis.wisconsin.gov/document/statutes/2003/940.15(2)
https://docs.legis.wisconsin.gov/document/statutes/2003/940.15(3)
https://docs.legis.wisconsin.gov/document/statutes/2003/940.15(3)
https://docs.legis.wisconsin.gov/document/statutes/2003/940.15(2)
https://docs.legis.wisconsin.gov/document/statutes/2003/940.15(6)
https://docs.legis.wisconsin.gov/document/statutes/2003/939.05
https://docs.legis.wisconsin.gov/document/statutes/2003/939.30
https://docs.legis.wisconsin.gov/document/statutes/2003/939.31
https://docs.legis.wisconsin.gov/document/acts/1985/56
https://docs.legis.wisconsin.gov/document/acts/2001/109
https://docs.legis.wisconsin.gov/document/statutes/2003/940.16(3)
https://docs.legis.wisconsin.gov/document/statutes/2003/940.16(2)
https://docs.legis.wisconsin.gov/document/acts/1997/219
https://docs.legis.wisconsin.gov/document/courts/147%20L.%20Ed.%202d%20743
https://docs.legis.wisconsin.gov/document/courts/195%20F.3d%20857
https://docs.legis.wisconsin.gov/document/acts/1977/173
https://docs.legis.wisconsin.gov/document/acts/1979/111
https://docs.legis.wisconsin.gov/document/acts/1979/113
https://docs.legis.wisconsin.gov/document/acts/1987/399
https://docs.legis.wisconsin.gov/document/acts/1993/441
https://docs.legis.wisconsin.gov/document/acts/1993/483
https://docs.legis.wisconsin.gov/document/acts/2001/109
https://docs.legis.wisconsin.gov/document/courts/123%20Wis.%202d%201
https://docs.legis.wisconsin.gov/document/courts/365%20N.W.2d%207
https://docs.legis.wisconsin.gov/document/courts/365%20N.W.2d%207

940.19 CRIMES—LIFE AND BODILY SECURITY Updated 03-04Wis. Stats. Database 6

“Physicaldisability” isdiscussed. State @rowley 143 Wis. 2d 324422 N.W2d (3) BATTERY TO JURORS. Whoever intentionally causesdily

847(1988). ;
First-degreeeckless injurys. 940.23 (1), is not a lesser includefdmde of aggra harmto a person who he or she knows or has reason to know is or

vatedbattery State vEastman85 Ws. 2d 405518 N.W2d 257(Ct. App. 1994). Wasa grand or petit jurpand by reason of arverdict or indict
Theact of throwing urine that strikemother and causes pain constitutes a batternentassented to by thgerson, without the consent of the person

Statev. Higgs,230 Ws. 2d 1 601 N.W2d 653(Ct. App. 1999). ini i i
Section941.20 (1), 1st-degree recklessly endangering safetyot a lesser injured, is guilty of a Class H felony . i
includedoffense of sub. (5), aggravated batteByate vDibble, 2002 WI App 219, (4) BATTERY TO PuBLIC OFFICERS. Whoever intentionally
257Wis. 2d. 274650 N.W2d 908 causesodily harmto a public dficer in order to influence the
- _ actionof such dficer or as a result of any action taken within an
940.195 Battery to an unborn child; substantial bat - official capacity without the consent of the person injured, is
tery to an unborn child; aggravated battery to an unborn guilty of a Class | felony

child. (1) Whoever causes bodiharm to an unborn child by an _
actdone with intent to cause bodily harm to thaborn child, to TRIEZE"I') OEFAITCTEE;J AL%TEE,\;::L’\(‘)'%;: O(ZL)E‘TE ?;]si;rgagggcst::oan_JOLDs

the woman who is pregnant with that unborn ctaldanother is ) . | . . . )

guilty of a Class A misdemeanor 1. “School district” has the meaning given iri$5.01 (3)

(2) Whoevercauses substantial bodily harm to an unborn 2. “Technical college district” means a district established
child by an act done with inteta cause bodily harm to that unborrtnderch.38. _ _ _
child, to the woman who is pregnant with that unborn child or (b) Whoever intentionally causes bodily harm to a technical
anotheris guilty of a Class | felony collegedistrictor school district dicer or employee acting in that

(4) Whoever causes great bodily harm to an uniobitd by ~Capacity,and the person knows bas reason to know that the-vic
anact done withintent to cause bodily harm to that unborn childiM iS @ technical college district or school districfias or
to the woman who is pregnant with that unborn child or anoth%rployee,vvlthout the consent of the person so injured, is guilty
is guilty of a Class H felony of a Class | felony

(5) Whoever causes great bodily harm to an unisbifdl by (6) BATTERY TO PUBLIC TRANSIT VEHICLE OPERATORDRIVER OR
anact done with intent to cause great bodily harm touhfiorn  PASSENGER. (@) In this subsection, "public transit vehicle” means
child, to the woman who is pregnant with that unborn child @Y Vehicle used for providingansportation service to the gen
anotheris guilty of a Class E felony eral public. S _

(6) Whoeverintentionally causes bodily harto an unborn (b) Whoever intentionally causes bodily harm to another under
child by conduct that creates a substantial risk of great bloality any of the following circumstances is guilty of a Class | felony:
is guilty of a Class H felony 1. The harm occurs while the victiis an operatom driver

History: 1997 a. 2952001 a. 109 or a passenger of, in or on a public transit vehicle.

2. The harm occurs after thdeider forces or directs the vic

940.20 Battery: special circumstances. (1) BATTERYBY tim to leave a public transit vehicle.
gog_rlltyor "nUthll)a:i detention facility who intentionally Cf“use%re\_/ent,the victim from gaining lawful access to a public transit

odily harmto an oficer, employee, visitor or another inmate olenjcle.
zug{;prlsgr}eciro:]nstltutlon, without his or her consent, is guilty (7) BATTERY TO EMERGENCYMEDICAL CARE PROVIDERS. (@) In

1 S‘;‘ B y this subsection:
m) BATTERY BY PERSONSSUBJECTTO CERTAIN INJUNCTIONS. “ " ; o

(a) Any person who is subject to an injunction ursl&13.120or Le. “Ambulance dhas the me”anlng given inlsi6.50 (;)1. (a”?)
atribal injunction filed under $06.247 (3pnd whaintentionally 1g. Eff.“e'g‘?”cy epa“mef;]t means a f.fl’om Or areanospt
causedodily harm to the petitioner who sought the injunction bift: S defined 'nd.550'33. @)t acti'lsl pr[mallrl y used to provide
an act done without the consent of the petitioner is guilty of @N€rgencycare, diagnosis or radiological treatment.
Class | felony. 2. “Emegency department worker” means any of the follow

(b) Any person who is subject to an injunction undeds.125 INg: _ _
andwho intentionally causes bodilyarm to the petitioner who ~ @. An employee of a hospital who works in emegency
sought the injunction by an act done without the consent of f@partment.

petitioneris guilty of a Class 1 felony  b. Ahealth care providewhether or not employed by a hos
(2) BATTERY TO LAW ENFORCEMENTOFFICERSAND FIRE FIGHT-  Pital, who works in an emgency department.
ErRs. Whoever intentionally causes bodily harnmattaw enforce 2g. “Emegency medical technician” has the meaning given

mentofficer or fire fighter as those terms are defined i6@2.475 in s.146.50 (1) (e)

(8) (b) and(c), acting inan oficial capacity and the person knows  2m. “First responder” has the meaning given ih46.53(1)
or has reason to know that the victim is a law enforceméoeof (d).

or fire fighter by an act donithout the consent of the person so =~ 3 «Heaalth care provider” means apgrsorwho is licensed
injured, is guilty of a Class H felony registeredpermitted or certified by the department of health and

(2m) BATTERY TO PROBATION, EXTENDED SUPERVISION AND  family services or the department of regulatiord licensing to
PAROLE AGENTS AND AFTERCAREAGENTS. (a) In this subsection: providehealth care services in this state.

1. “Aftercare agent” means any person authorized by the (b) Whoever intentionally causes bodily haovan emegency
departmenbf corrections to exercisgontrol over a juvenile on departmentworker, an emegency medical technician, a first
aftercare. responderor an ambulance driver who is acting in efficial

2. “Probation, extended supervision and parole agent” meaapacityand who the person knows has reason to know is an
any person authorized by the department of correctiopgdecise emergencydepartmentvorker an emegency medical technician,
controlover a probationeparolee or person on extendegbervi  afirst responder or an ambulance drjvgy an act done without
sion. the consent of the person so injured, is guilty of a Class H felony

; : ; - History: 1977 c. 1731979 c. 30113 221; 1981 ¢. 185.9; 1983 a. 18%.329
(b) Whoever intentionally causes bodily hatora probation, - 959, 3351963 2 54164 491 1995 a. 25,9126 (19) 1995 &, 77145 225

extendedsupervision and parole agent or an aftercare agent, ngtg 1997 a. 35143 283 1999 a. 852001 a. 109
ing in an oficial capacity and the person knows or has reason t®esistingor obstructing an iter, s. 946.41, is not a lesser-includeténse of
paroleagent or an aftercare agent, by an act done without the CH county deputy shefifvas not acting in an fi€ial capacity under s. 940.205

T ! . s. 940.20 (2)] when making arrest outsidéis county of employment. State
sentof the person so injured, is guilty of a Class H felony  v.Barrett, 96 Ws. 2d 174291 N.W2d 498(1980).
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A prisoner is “confined to a state prison” under sub. (1) when kept under guar®40.207 Battery or threat to department of commerce
a hospital ;or treatment. StateGummings153 Wis. 2d 603451 N.W2d 463(Ct. or department of workforce development employee
App. 1989). ) P M s

A defendant commitment to a mental institutiomon a finding of not guilty by (1) In this section;family member” means a parent, spouse; sib
reasorof mental disease or defect rendered him a “prisoner” under sub. (1)v.Staléng, child, stepchild, foster child or treatment foster child.
Skamfer,176 Ws. 2d 304N.W.2d (Ct. App. 1993). (2) Whoeverintentionally causes bodily haran threatens to
: . causebodily harm to the person or family member of any depart
3322201 Battery or threat to witnesses. (1) In this see mentof commerce odepartment of workforce developmenti-of

Ny . ., . . cial, employee or agent under all of the following circumstances
(2) “Family member” means a spouse, child, stepcfaister g gyilty of a Class H felony:

child, treatment foster child, parent, sibling or grandchild. (a) At the time of the act or threat, the actor knows or should

(b) “Witness” has the meaning given irgg0.41 (3) have known that the victim is a department of commerce or
(2) Whoeverdoes any of the following is guilty of a Class departmenbf workforce development fifial, employee or agent
felony: or a member of his or her family

(a) Intentionally causes bodily harm or threatensaose (b) The oficial, employee or agent is acting in arfiaal
bodily harm to a person who he or she knows or has reasorcapacityat the time of the act or threat or the act or threat is in
know is or was a witness by reason of the person having attendesponseo any action taken in anfifial capacity
or testified as a witness and without the consent of the personc) There is no consent by the person harmed or threatened.
harmedor threatened. History: 1993 a. 86446 1995 a. 27%s.7227t0 7229 9116 (5) 9130 (4) 1997

(b) Intentionally causes bodily harm or threatencaase 2 32001a.109
bodily harm to a person who he or she knows or has reasomyj »1  Mayhem. Whoeverwith intent to disable or disfigure
know is a family member of a witness or a person sharing a COQother cuts or mutilates the tongue, eye, ese, lip, limb or

mon domicile with a witness byeason of the witness having ; ; -
attendedor testifiedas a witness and without the consent of th%tﬂg{oegdg%n frlr;gggoclnfa?ﬂ%ther is guilty of a Class C felony

personharmed or threatened. Failureto instruct a jury that great bodily harmeis essential element of mayhem
History: 1997 a. 1432001 a. 109 wasreversible error Cole v Young,817 F 2d 412(1987).
Batteryto a prospective witness is prohibited by s. 940.206 [now s. 940.201]. o )
McLeodv. State85 Ws. 2d 787271 N.W2d 157(Ct. App. 1978). 940.22 Sexual exploitation by therapist; duty to report.
] ] ) (1) DeriNiTions. In this section:
940.203 Battery orthreatto judge. (1) Inthis section:  "(3) “Department’ means the department of regulation and
(@) “Family member” means a parent, spouse, sibling, chilicensing.
stepchild foster child or treatment foster child. (b) “Physician” has the meaning designated i#8.01 (5)

_(b) “Judge” means a supreme court justice, court of appeals(c) “Psychologist’ means a person who practices psychplogy

judge,circuit c_ourtjudge,_ mu_n|C|paI judge, temporary or permegsdescribed in £455.01 (5)

nentreserve, judge or circuit, supplementai,municipal court (d) “Psychotherapy” has the meaning designated45%.01

commissioner. 6).
(2) Whoeverintentionally causes bodily haran threatens to ¢y “Record” means any document relating to the investiga

causebodily harm to the person or family member of @yge jon ‘assessment and disposition of a report under this section.

underall of the following circumstances is guilty of a Class H fel (f) “Reporter” means a therapist who reports suspected sexual

ony: %pntactbetween his or her patient or client and another therapist.

(a) At thetime of the act or threat, the actor knows or shoul « » ; i
haveknown that the victim is a judge or a member of his or h%)((gg) Sexual contact” has the meaning designatexd40.225

family.

(b) The judge is acting in anfiziial capacity at the time of the (h) “Subject” means the therapist named in a report or record

actor threat or the adr threat is in response to anv action takeasbeing suspected of having sexual contact with a patient or client
in an oficial capacit P y Or who has beedetermined to have engaged in sexual contact
pacity with a patient or client.

H(i(s:t)or}:['-hleQ"QesLlsgoa 4Ca-02no?§r;t Eﬁgge person harmed or threatened. ;) " «Therapist’ means a physician, psychologistcial
Only a “true threat” is punishable undéris section. A true threat is a statementVOrker, marriageand family therapist, professional counselor

thata speaker would reasonably foresee that a listener wemgdnably interpret as nurse,chemical dependency counselmember of the clgy or

a serious expression of a purpose to inflict harm, as distinguished from hyperb@merperson whether or not licensedcertified by the state. who
jest, innocuous talk, expressions of political views, or other similarly protected ! !

jpee_chilt i? not neCfssa{y_that Ithe sdp?a!éer hE}ve :he ?ﬁilit); tosgg%outztlaglthrgﬁ.rformsor purports to perform psychotherapy

uryinstructions must contain a clear aefinition or a true tnreat. ns, 2 SEXUAL CONTACT PROHIBITED. An erson WhO is or WhO

W1 46,243 Ws. 2d 141626 N.W2d 762 hol(ds)himself or herself out to be a ther{f;lSist and who intentionally
has sexual contact with a patient or client during any ongoing
therapist—patienor therapist—client relationship, regardless of
whetherit occurs during any treatment, consultation, interview or
examinationjs guilty of a Class F felonyConsent isiot an issue

in an action under this subsection.

(3) REPORTSOF SEXUAL CONTACT. (@) If a therapist hagason
lecause to suspect that a patient or client he or she has seen in

940.205 Battery or threat to department of revenue
employee. (1) In this section, “family member” means a par
ent, spouse, sibling;hild, stepchild, foster child or treatmentfos
ter child.

(2) Whoeverintentionally causes bodily haram threatens to
causebodily harm to the person or family member of any deparﬁj1b

E\?V?;Ofcrifc\lfrggteag];cg ’isemuF?IltoygfaorCﬁagsesnlt-luleci)er: all of the-fol y,0 course of professional dutiesa victim of sexual contact by
9 ) guitty y: another therapist or a person who holds himself or herself out to
(a) Atthetime of the act or threat, the actor knows or shoulgk  therapist in violation of sut2), as soon thereafter as practica
haveknown that the victim is a department of revenuieiaf, pe the therapist shall ask the patient or client if he or she wants the
employeeor agent or a member of his or her family therapistto make a report under this subsection. The therapist
(b) The oficial, employee or agent is acting in arfighl  shallexplain that the report need not identify the patiemtient
capacityat the time of the act or threat or the act or threat is @#sthe victim. If the patienor client wants the therapist to make

responsdo any action taken in anfifial capacity the report, the patient alient shall provide the therapist with a
(c) There is no consent by the person harmed or threaten&gitten consent to the report and shall specify whether the
History: 1985 a. 291993 a. 4462001 a. 109 patient'sor clients identity will be included in the report.
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(b) Within 30 days after a patient or client consents under pélf_rgggs{- State v Ambrose,196 Ws. 2d 768540 N.w2d 208(Ct. App.1995),
(a) to areport, the theraplSt shall report the suspicion to: Eventhough the alleged victim feigned her role as a patient at the last counseling
1. Thedepartment, if the reporter believes the subject of thessiorshe attended, attending as a police afgerthe purpose of recording the ses
reportis licensed by the state. The department shall promp lg_nto obtain evidence, because the undisputed evidence was tithetapist
. . . . . lievedthe victim was a patient and that the session was part of the ongoing
Comm_umcat&he mf_orr_natlorto the appropriate examining boartherapist-patientlationship, any acts that occurred during the sessiondueireg
or affiliated credentialing board. anongoing therapist—patient relationship as those terms are used in this section. State
2. The districiattorney for the county in which the sexual-con'- De-ain 2004 Wi App 72272 Ws. 2d 356679 N.W2d 56203-1253
tsicgéslm?se Ir)]/,oltnath?iggtl)llgon of the reporteto have occurred, if 940.225 Sexual assault. (1) FIRSTDEGREESEXUAL ASSAULT.
- PP - . . . Whoeverdoes any of the following is guilty of a Class B felony:

(c) A report under this subsection shall contain only inferma . .
tion that is necessary to identify the reporter and subjectand @) .Has sexual contact or sexual intercourse with another per
expresshe suspicion that sexual contact has occurrelation SO';.‘lN'tth”t (t:or:rs],ept of that person and capsegnancy or great
of sub.(2). The report shall not contain information as to the-ideH0 iy harm to that person. ) )
tity of the alleged victim of sexual contact unless the patient-or cli (b) Has sexuatontact or sexual intercourse with another per
entrequests under pgr) that this information be included. ~ sonwithout consent of that persoiy use or threat of use of a elan

(d) Whoever intentionally violates this subsection by failing€reusweapon or "’g;y art:)cl?_ used or fSSh'OQEd in @ manner to lead
to report as required under pa@)to(c) is guilty of a Class A mis e Victim reasonably to believe it to be a dangerous weapon.
demeanor. (c) Is aided or abetted by one or more other persons and has

(4) CONFIDENTIALITY OF REPORTSAND RECORDS. (a) All sexualcontact or sexual intercourse with another person without

reportsand records made from reports under ¢8pand main consenbf that person by use or threat of force or violence.
tainedby the department, examining boardéijiafed credential (2) SECOND DEGREESEXUAL ASSAULT. Whoever does any of
ing boards, district attorneys and other persorisjais and insti  thefollowing is guilty of a Class C felony:

tutions shall be confidential and are exempt from disclosure under(a) Has sexual contact or sexual intercourse with another per
$.19.35 (1) Information regarding the identity of a victim orsonwithout consenof that person by use or threat of force of vio
allegedvictim of sexual contact by a therapist shall not be digence.

closedby a reporter or by persons who have received or have ) (a5 sexuatontact or sexual intercourse with another per
accesgo a report orecord unless disclosure is consented to iy without consent of that person and causes injlmgss,dis-

writing by the victim or alleged victim. The report of informatior, ;ser impairment of sexual or reproductiveaan. or mental
undersub.(3) and the disclosure of a report or record under théﬁguishreguiring psychiatric care f(?r the victir%ﬂ '

subsectiordoes not violate any perssmesponsibility for main H | i ith h
taining the confidentiality of patient health care records, as () Has sexual contact or sexual intercourse with a person who

definedin s.146.81 (4)and as required underist6.82 Reports Suffers from a mental illness or deficienafichrenders that per
andrecords may be disclosed only to appropriaté efa district SOntemporarilyor permanently incapable of appraising the per
attorneyor a law enforcement agency within this state for pupOn’sconduct, and the defendant knows of such condition.
posesof investigation or prosecution. (c_m) Has sex_ual contact or s_exuz_;ll intercourse with a person

(b) 1. The department, a district attornay examining board whois under theilnfluence of an intoxicant to a degree which ren
or an afiliated credentialing board within this state may exchanq@rsmat person incapable of appraising the pessconduct, and
informationfrom a report or record on the same subject. he defendant knows of such condition.

2. If the department receives 2 or more reports unde3ub. ~ (d) Has sexual contact or sexual intercourse with a person who
regardingthe same subject, the department sbathmunicate the defendant knows is unconscious.
informationfrom the reportso the appropriate district attorneys (f) Is aided or abetted by one more other persons and has
andmay inform the applicablesporters that another report hasexualcontact or sexual intercourse with another person without
beenreceived regarding the same subject. the consent of that person.

3. If a district attorney receives 2 or more reports under sub.(g) Is an employee of a facility or program unde®40.295
(3) regarding the same subject, the district attorney may info @) (b), (c), (h) or (k) and has sexual contact or sexual intercourse
the applicable reporters that another repoas been received with a person who is a patient or resident of the facility or program.

regardingthe same subject. (h) Has sexual contact or sexual intercourse with an individual
4. After reporters receive the informatiander subd2. or3.,  whois confined in a correctional institution if the actor is a cerrec
they may inform the applicablpatients or clients that anothertional staf member This paragraph does not apply if the individ
reportwas received regarding the same subject. ual with whom theactor has sexual contact or sexual intercourse
(c) A person to whom a report or record is disclosed under tfgssubject to prosecutiofor the sexual contact or sexual inter
subsectiormay not further disclose it, except to the persons ammburseunder this section.
for the purposes specified in this section. () Has sexual contact or sexual intercourse with an individual
(d) Whoever intentionally violates this subsection, or permitgho is on probation, parole, or extended supervision if the actor
or encourages the unauthorized dissemination or uisdooina  is a probationparole, or extended supervision agent who super
tion contained in reports and records made under this sectiorvigesthe individual, either directly or through a subordinate, in his
guilty of a Class A misdemeanor or her capacity as a probation, parole, or extended supervision
(5) IMMUNITY FROMLIABILITY. Any person or institution par agentor who hasnfluenced or has attempted to influence another
ticipating in goodaith in the making of a report or record undeprobation,parole, or extended supervision agestipervision of
this section is immundrom any civil or criminal liability that theindividual. This paragraph does not apply if the individual
resultsby reason of the actionFor the purpose of any civil or with whomthe actor has sexual contact or sexual intercourse is
criminal action or proceeding, any person reporting under thésibjectto prosecution for the sexual contact or seiutarcourse
sectionis presumed to be acting in gofadith. The immunity pro  underthis section.
vided under this subsection doast apply to liability resulting  (3) THIRD DEGREESEXUAL ASSAULT. Whoever has sexual inter
from sexual contact by a therapist with a patient or client.  coursewith a person without the consent of that person is guilty
History: 1983 a. 4341985 a. 2751987 a. 352380, 1991 a. 1601993 a. 107 of g Class G felonyWhoever has sexual contact in the manner

1995a. 3002001 a. 109 . . .
This section applies to persons engaged in professional therapist—patient-relat%?scnbedn ,SUb‘(,s) (b) 2.with a person withouthe consent of
ships. A teacher who conducts informal counseling is not engagestatessional  thatperson is guilty of a Class G felony
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(3m) FOURTHDEGREESEXUAL ASSAULT. Except as provided in  (6) MARRIAGE NOT A BAR TO PROSECUTION. A defendant shall
sub.(3), whoever has sexual contaeith a person without the not be presumed to be incapable of violatimg section because
consentof that person is guilty of a Cladsmisdemeanor of marriage to the complainant.

(4) ConseNT. “Consent”, as useid this section, means words  (7) DEaTH oFvicTIM. This section applies whether a victim is
or overt actions by a person who is competent to give informddador alive at the time of the sexual contacsexual intercourse.
consentndicating a freely given agreementitave sexual inter _ History: 1975 c. 184421, 1977 c. 1731979 c. 2425,175 221, 1981 c. 89308

: : ; iola 309 310,311; 1985 a. 1341987 a. 245332, 352 1987 a. 403s.235, 236,256 1993
courseor sexual contact. Conséstnot an issue in alleged viela 3 445 1095 . 691997 4. 2202001 a. 1092003 a. 51

tionsof sub.(2) (c) (Qm), (d), (9), (h), and(i). The f0"0Win9 per Legislative Council Note, 1981:Presently[in sub. (5) (a)] the definition of
sonsare presumed incapableainsent but the presumption may'sexualintercourse” in the sexual assault statute includes any intrusion of any part

; ; iai persors body or of any object into the genital or anal opening of another person.
be rebutted by competent evidence, SUbJECt to the provisions q]‘fh%’proposal clarifies that the intrusion of the body part or object may be caused by

972-11(2)1 thedirect act of the éénder (defendant) or may occur agsult of an act by the vic
i i i ~htim which is done in compliance with instructions of thiender (defendant). [Bill
~ (b) A person siéring from a mental iliness or defect WhIChBSO—S]
impairscapacity to appraise personal conduct. Failure to resist is not consamidersub. (4). State.\Clark,87 Ws. 2d 804275
(c) A person who is unconscious or for any other reason'\iél’\/;m7b15(19zi9)-t dless of fe is nota | ncluded efime of first-d
f ; i njury by conduct regardless of life is not a lesser-included crime of first-degree
physicallyunable to communlc_ate unwillingness to an act. sexualassault. Hagenkord 8tate94 Ws. 2d250 287 N.W2d 834(Ct. App. 1979).
(5) DeriNnimions. In this section: Separatects of sexual intercourse, eactati#nt in kind from the others and if

(ab) “Correctional institution” means a jail or correctiona[firsecrﬂf'ggs\‘}glegd'gstg%ft,\laf\‘}\t,gf; gg&sl%tg’é‘; separategelaie denses. State.

facility, as defined in ©61.01 (12m)a secured correctional facil  Thetrial court did noerr in denying the accusedhotions to compel psychiatric
ity, as defined in ©38.02 (15m)or a secure detention faciligs examinatiorof the victim and fodiscovery of the victing past addresses. State v
definedin s.938.02 (16) Lederer 99 Ws. 2d 430299 N.W2d 457(Ct. App. 1980).

o~ o ’ R . The verdict was unanimous @rape case even though the jury was not required

(ad) “Correctional stdffmember” means an individual whoto specify whether the sexual assault was vaginal or oral. Staieagro,113 Wis.
works at a correctional institution, including a volunteer 2d 582, 335 N.W2d 583(1983). ) )

“ . e . . . A jury instruction that touchinthe “vaginal area” constituted sexual contact was

(ag) “Inpatient facility” has the meaning designated i81S01  correct. State vMorse, 126 Ws. 2d 1, 374 N.W2d 388(Ct. App. 1985).

10). “Unconscious”as used in sub. (2)) is a loss of awareness that may be caused by
- . " ep. State vCurtis, 144 Ws. 2d 691424 N.W2d 719(Ct. App. 1988).

(ai) “Intoxicant” means any controlled .SUb.Stance’ COmrone%eThe probability of exclusion and paternity are generally admissible in a sexual
substancanalog or other drug, any combination of a controllegksaultction in which the assault allegedly resulted in the bift child, but the
substancecontrolled substance analog or other drug or any comobletlbilri]ty of pfg]emit){ is _rtwt_ %eneéally Sdg?li_fysibfle- ll-iL_A and red dbl0_ocl_ bclell ttest

P ultsshowing the paternity indeand probability of exclusion were admissible sta
binationof an alcohol beverage and a coptrolled su’pstance, c{fﬁics_ State vHartman 145 Ws. 2d 1 426 N.W2d 320(1988).
trolled SUbStanceanalc’g or other drUg- Intoxicant” does not Attemptedfourth—degree sexual assault is not aerefe under \gconsin law

includeany alcohol beverage. Statev. Cvorovic,158 Ws. 2d 630 462 N.W2d 897(Ct. App. 1990).

« : ” _ The“use or threaof force or violence” under sub. (2) (a) does not require that the
. (am) “Patient” means any person who does any ofdhew force be directed toward compelling the victsrsubmission, but includes forcible
Ing: contactor the force used as the means of making contact. S@tmas, 165 Ws.

; o 27 477 N.W2d 265(1991).
1. Receives care or treatment from a facility or program und%iyA dog may be a dangerous weapon under sub. (1) (b). SBifks 168 Ws. 2d

5.940.295 (2) (b)(c), (h) or (k), from an employee of a facilityr 245 483 N.W2d 286(Ct. App. 1992).
programor from a person providing servicesder contract with  Convictionsunder both subs. (1) (d) and (2) ¢l not violate double jeopardy
afac”ity or program. Statev. Saucedal68 Ws. 2d 486485 N.W2d 1(1992).
. - A defendans lack of intent to maka victim believe that he was armed was irrele
2. Arrives at a facility oprogram under €40.295 (2) (bXC),  vantin finding a violation of sub. (L) (b); if the victimbelief that the defendant was
(h) or (k) for the purpose of receiving care toeatment from a armed was reasonable, that is enougtate vHubanks173 Ws. 2d 1496 N.w2d
facility or program under £40.295 (2) (b)(c), (h) or (k), from 96 (Ct- App. 1992).

s Sub.(2) (d) is not unconstitutionally vague. Expert evidence regardingsisep
anemployee of a facility or program unde®©40.295 (2) (b)(c), solelyon a hypothetical situation simiJdiutnot identical, to the facts of the case was

(h) or (k), or from a person providing services under contrgift inadmissible. State vPittman,174 Ws. 2d 255496 N.W2d 74(1993).

afacility or program under £40.295 (2) (b)(c), (h) or (k). Convictionsunder both sul{2) (a) and (e) did not violate double jeopar@jate
— .y . . v. Selmon,175 Wis. 2d 155877 N.W2d 498(Ct. App. 1993).
(ar) “Resident” means any person who resides facdity “Greatbodily harm” is a distinct elemenhder sub. (1) (a) and need not be caused
unders.940.295 (2) (b)(c), (h) or (k). by the sexual act. StateSchambowl76 Ws. 2d 286 N.W.2d (Ct. App. 1993).
(b) “Sexual contact” means any of the foIIowing: Intentis not an element of sub. (2) (a); lack of an intent element does not render

. . ! this provision constitutionally invalid. State Neumann179 Ws. 2d 687 508
1. Intentional touching by the complainant or defendant,w.2d54 (Ct. App. 1993).

eitherdirectly or through:lothing by the use of any body part or A previous use of force, and the victsmesulting fearwas an appropriate basis
object, of the complainang’ or defendars’ intimate parts if that f2°d’g'gg'g%ghﬁ_‘vﬁnggg‘}é’{_fxfggié;gge;f' under sub. (2) (a). Stajceselo1Ws.

intentionaltouching is either for the purposésexually degrad Violation of any of the provisions of this section does not immunize the defendant

ing; or for the purpose of sexually humiliating the complainant frpm violating the same or another provision in the course of sexual misconduct. T

: i ; ;. ~actsof vaginal intercourse are $iafently different in fact to justify separate chas
sexuallyarousing omgratifying the defendant or if the tOUChIngundersubg. (1) (d). State Kruzycki, 1%)/2 Wis. 2d 509531 JN.Wf%/d 4F2)9(Ct. A%p.

containsthe elements of actual or attempted battery ursder199s).
940.19(1)_ Sub.(2) (c) is not unconstitutionally vague. Stat&mith,215 Ws. 2d 84572
. . ) . _  N.W.2d496(Ct. App. 1997).
2. Intentional penilesjaculation of ejaculate or intentional Fora guilty plea to a sexual assault gfeato be knowingly made, a defendant need
emissionof urine or feces by the defendant upon any part of thet be informed of the potentiaif being required to register as a convicted sex

i P ; : ~n Offenderunder s. 301.46r that failure to register could result in imprisonment, as the
body (_:Io'_[hec_i Or_ unclothed dhe complainant if that e_JacuIatlon commitmentis a collateral, not direct, consequence of the plea. Statdlig, 2000
or emission is either fahe purpose of sexually degrading or sexuwi 6,232 Ws. 2d 561605 N.w2d 199
ally humiliating the complainant dor the purpose of sexually Convictionon 2 countsf rape, for acts occurring 25 minutes apart in the same
arousingor gratifying the defendant. location,did not violate double jeopardyarrell v Israel, 478 F Supp. 7531979).
« . " . . A conviction for attempted 1st degreexualassault based on circumstantial-evi
(c) “Sexual intercourse” includes the meaning assigmel®r dencedid not deny due process. Upshawewell 478 F Supp. 12641979).

s.939.22 (36)as well azunnilingus, fellatio or anal intercourse

betweenpersons or any other intrusion, however slight, of ar840.23 Reckless injury. (1) FIRST-DEGREE RECKLESS
partof a persors bodyor of any object into the genital or analnjury. (a) Whoever recklesslgauses great bodily harm to
openingeither bythe defendant or upon the defendaimstrue  anotherhuman being under circumstances which show utter dis

tion. The emission of semen is not required. regardfor human life is guilty of a Class D felany
(d) “State treatment facility” has the meaning designated in s. (b) Whoever recklessly causes great bodily harm tordsorn
51.01(15). child under circumstances that show utter disregard for the life of
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thatunborn child, the woman who is pregnaith that unborn befollowed if the court enters an order regarding operating-privi
child or another is guilty of a Class D felony legerestriction or enters an order regarding immobilization.

(2) SECOND-DEGREERECKLESSINJURY. (&) Whoever recklessly 2. Notwithstanding pa«b), if the person who committed an
causegreat bodily harm to another human being is guilty of effenseunder sub(1) (a) (am), (b), (c), (cm), or(d) has 2 omore

ClassF felony convictions, suspensions, or revocations counted under s.
(b) Whoever recklessly causes great bodily harm tordsorn  343.307 (1) within any 5-year period, the procedure under s.

child is guilty of a Class F felony 343.301shall be followed if the court enters an ordegarding
History: 1987 a. 3991997 a. 2952001 a. 109 operating privilege restriction and the installatioraafignition

Judicial Council Note, 1988:Sub. (1) is analogous to the priofesfse of injury  interlock device or enters an order regarding immobilization.
by conduct regardless of life.

Sub.(2) is new It creates the crime of injury by criminal recklessness. See s. () If the person who committed anfeflse Under_subl) (@
939.24.[Bill 191-S] (am), (b), (c), (cm), or(d) has 2 or more prior convictions, suspen

First-degregeckless intiuwsigéo\ﬁ @i ggtl a IES\?\?ZréH%U%g?NEE of fggz)a sions,or revocations, counting convictions under siband s.
vatedbattery State vEastman. S. . . App. . : : . P
Sub.(1) (a) cannot be applieatjainst a mother for actions taken against a te340.09(1) in the persors lifetime, plus other convictions, suspen

while pregnant as the applicable definition of human being under s. 939.22 (163i9ns,0r revocations counted unde84.3.307 (1)the procedure

limited to one who is born aliveSub. (1) (b) does not apply because s. 939.75 (§inders.346.65 (6)shall be followed if the coutrders the seizure

(b) excludes actions by a pregnant woman fitsmapplication. State Deborah J.Z. . .

228Wis. 2d 468596 N.W2d 490(Ct. App. 1999). andforfglturg of the motor vehicle owned by the person and used
Utter disregard for human life is not a subpart ofitlent element and need not in the violation.

be proven subjectivelylt can be proven by evidence relating to the defergiatate .
of mind or by evidence of heightened risk or obvipatentially lethal dangeHow (Im) (@) A person may be chged with and a prosecutor may
ever proven, utter disregard is measured objectively on the bagigbé reasonable proceeduponan information based upon a violation of any eom

;i%sorwould have known. Statedensen, 2000 WI 8236 Ws. 2d 521613 N.w2d bination of sub(l) (a) (am), or(b); any any combination afub.
(1) (&), (@am), or(bm); any combination of sulf1) (c), (cm), or(d);

940.24 Injury by negligent handling of dangerous any combination of or sul{1) (c), (cm), or(e) for acts arising out

weapon, explosives or fire. (1) Whoever causes bodily harm©f the same incident or occurrence.

to another by the negligent operation or handling of a dangerous(b) If a person is chged in an information with any of the

weapon, explosives or fire is guilty of a Class | felony combinationsof crimes referred to in pdr), the crimes shall be

(2) Whoevercauses bodily harm to an unborn child thg joinedunder s971.12 If the person is found guiltyf more than

negligentoperationor handling of a dangerous weapon, eXp|00neof the crimes sehaged for acts arising out of the same inci

sivesor fire is guilty of a Class | felony dentor occurrence, there shall be a single convictiopimposes
History: 1977 c. 1731987 a. 3991997 a. 2952001 a. 109 of sentencing and for purposes of counting convictions usder
Judicial Council Note, 1988:The definition of the dénse is broadened to include 23.33(13) (b) 2.and3., under s30.80 (6) (a) 2or 3., under ss.

highly negligent handling of fire, explosives and dangerous weapons other th

firearm,airgun, knife or bow and arroee s. 939.22 (10). The culpable mental staet‘g&?".go(lq) and343.3050r under s350.11 (3) (a) 2ands. Sub

is criminal negligence. See s. 939.25 and the NOTE thereto. [Bill 191-S] section(1) (a), (am), (b), (bm), (c), (cm), (d), and(e) each require

Dogsmust be intended to veeapons before their handling can result in a violatioproof of a fact for conviction which the others do not require.
of this section. That a dog bites does not render the daggerousveapon. Despite .
evidenceof positive steps to restrain the dog, when those measures are inadequaté2) (a) The defend?-nt has a defense 'fdnfShe. proves by a
criminal negligence may be found. Physical proximitpds necessary for a defen preponderance of thevidence that the great bodily harm would
gggtaggg‘)"ty {0 constitute handling. StateBodoh,226 Ws. 2d 718595 NW2d  hayeoccurred even if he or she had been exercising due care and
' he or she had not been under the influence of an intoxicant, did not

940.25 Injury by intoxicated use of a vehicle. (1) Any havea detectable amount afrestricted controlled substance in
persorwho does any dhe following is guilty of a Class F felony: his or her blood, or did not have an alcolmncentration

(a) Causes great bodily harm to another human being by g%scribedmder SUb(l) (b), (t_’m)’ (d_) or (e) .
operationof a vehicle while under the influence of an intoxicant. (b) In any action under this section that is based on the defend

(am) Causes great bodily harm to another human being by f{g &l€gedly having a detectable amounnuéthamphetamine,

operationof a vehicle while the person has a detectable amoundgma-hydroxybutyriecid,or delta-9-tetrahydrocannabinol in
arestricted controlled substance in his or her blood. is or her blood, the defendant heaslefense if he or she proves

(b) Causes great bodily harm to another human being by E%S preponderance of the evidence théthi@time of the incident

. X : o ccurrence he or she hadalid prescription for methamphet
operationof a vehiclewhile the person has a prohibited alcono] iyeor oneof its metabolic precursors, gamma-hydroxybutyric
concentrationas defined in $340.01 (46m) acid, or delta-9-tetrahydrocannabinol.

(bm) Causes great bodily harm to another human being by the(3) An officer who makes an arrest for a violation of this-sec

operationof a commercial motor vehicle while tperson has an :
alcoholconcentration of 0.04 or more but less than 0.08. gzg ssgaslcl)rn;gléelgéeport as required undet%33 (4t) 30.686

~ (c) Causes great bodily harm to an unborn child by the eperaysiory; 1977 ¢. 193272 1981 c. 20184 1983 a. 4591985 a. 3311987 a. 399
tion of a vehicle while under the influence of an intoxicant.  1989a. 105275, 359 1991 a. 2771993 a. 317428, 478 1995 a. 425436, 1997

; ; 37,295 1999 a. 32109, 186 2001 a. 16109, 2003 a. 3097.
. (Cm) Caus.es gre"?‘t bOdIIy harm to an unborn child by the ope? OTE: For legislative intent seechapter 20, laws of 1981section2051 (13)
tion of a vehicle while the person hasdetectable amount of a Thedouble jeopardy clause was not violatedalshage under sub. (1) (c) [now

restrictedcontrolled substance in his or her blood. sub.(1m)] of violations of subs. (1) (a) and (b). StatBehacheff 114 Wis. 2d 402

. @b - 338N.W.2d 466(1983).
(d) Causes great bOdlly harm to orn child by the opera Thetrial court did not err in refusing to adnepert testimony indicating that the

tion of a vehicle while the person has a prohibited alcohol COtimswould not have stéred the same injury had they been wearing seat belts; the
centrationas defined in $340.01 (46m) evidence not relevant to a defense under @b State vTurk, 154 Ws. 2d 294453

(e) Causes great bodily harm to an unborn child by the operL;\W'2d 163(1990).
tion of a commercial motor vehicle while the per$@s an alco
hol concentration of 0.04 or more but less than 0.08.

1d) (a) 1. Except as providad subd.2., if the person who N . N . .
cor(nm)ittéd)an ofensepundefsul()l) @) (am), (b), (c), (pcm), or(d) . (a}) Developmentally disabled person” has the meaning speci
has 2 or more prior convictions, suspensions, or revocatioﬁ‘?,d in 55501 @ . ) o
countingconvictions undesub.(1) and $940.09 (1)in the per (b) “Infirmities of aging” has the meaning specified i5.01
son’slifetime, plus other convictionsuspensions, or revocations(3)-
countedunder s343.307 (1)the procedure under343.301shall (bm) “Maltreatment” includes any of the following conduct:

940.285 Abuse of vulnerable adults. (1) DeriNITIONS. In
this section:
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1. Conduct that causes or could reasonably be expecteatainder the authority of employment, who intentionally fails to
causebodily harm or great bodily harm. renderor make arrangementsr any necessary first aid for any

2. Restraint, isolation or confinement that causesould rea  Person in his or her actual custody is guilty of a Class A misde
sonablybe expectetb cause bodily harm or great bodily harm ofeanor if bodily harm resulfsom the failure. This subsection
mentalor emotional damage, including harm to the vulnerabPplieswhether the custody is lawful or unlawhrd whether the
adult’s psychological or intellectual functionirigat is exhibited custodyis actual or constructive. A violation for intentionally
by severe anxiefydepression, withdrawal, regression or outwarkiling to render first aid under thésibsection applies only to first
aggressivebehavior or a combination of these behaviors. Thaid which the oficer has the knowledge and ability to render
subdivisiondoes not apply to restraint, isolation or confinement (2) Any peace dfcer who knowingly permits another person
by order of a court or other lawful authority to violate sub(1), while acting in the course of employment or

3. Deprivation of a basic need for food, sheltdothing or underthe authority of employment, is guilty of a Classntsde
personalor health care, including deprivation resulting from thE1€anor.
failure to provide or arrange for a basic need Ipeeson who has ~ History: 1983 a.27
assumedesponsibility for meeting the need voluntarily or by-co
tract, agreement or court order (1) DeriNniTIONS. In this section:

(c) "Mental i_IIne_ss“ has Fhe meanisgecified ih $95.01 _(z_lm)_ (a) “Adult family home” has the meaning given irb§.01 (1)
55(3% ;Other like incapacities” has the meaning specified in s. (b) “Bodily harm” has the meaning given ina89.22 (4)

0L )'“ " T (c) “Community—based residential facility” has the meaning

(dm) “Recklessly” means conduct that creates a situation &enin s.50.01 (1g)
unreasonablesk of harm and demonstrates a conscious disreg o | 9 Iv disabled " h h .
for the safety of the vulnerable adult. _(cm) “Developmentally disabled person” has the meaning

w - givenin s.55.01 (2)

(e) “Vulnerable adult” means any person 18 years of age- r(d) “Foster home” has the meaning given i&02 (6)
olderwho either is a developmentally disabled person or has infir . h . ggw k .
mities of aging, mental iliness or other like incapacities and WI’I(?A()e) Great bodily harm” has the meaning given i1939.22
is: .

"940.295 Abuse and neglect of patients and residents.

1. Substantially mentally incapable of providing for his or her (f) “Group home” has the meaning given in8.02 (7)
needsfor food, shelterclothing or personal or health care; or (9) “Home health agency” has the meaning given 5019

2. Unable to report cruel maltreatment without assistance(l) (a) _ S
(2) MALTREATMENT; PENALTIES. (a) Any person, other thana () “Hospice” has the meaning given ir66.90 (1)

personin chage of or employed in a facility under®t0.29or in (hm) “Infirmities of aging” has the meaning given irb§.01
afacility or program under £40.295(2), who does any of the fol (3).
lowing may be penalized under pé): (i) “Inpatient health care facility” has the meaning given in s.

1. Intentionally subjects a vulnerable adult to maltreatmer#i0-135(1). o
2. Recklessly subjects a vulnerable adult to maltreatment. () “Intentional abuse'means any of the following, if done

3. Negligently subjects a vulnerable adult to maltreatmentntentionally: _
(b) 1g. Any person violating pa) 1.or 2. under circum 1. An act, omission or course of conduct by another that is not

stanceghat cause death is guilty of a Cl&gelony Any person reasonablynecessary for treatmeat maintenance of order and

violating pat (a) 3.under circumstances that cause death is gui@sciplinein a program or facility under suf2) and that does at

of a Class D felony ast one of the following:

1m. Any person violating pata) under circumstances that a. Results in bodily harm or great bodily harm to a patient or
causegreat bodily harm is guilty of a Class F felony resident. » _ .

1r. Any person violating pa(a) 1.under circumstances thathargéslerglmz:\?iztﬁtsc')rh#ens]ilggﬁs’ threatens, frightensotirerwise
arelikely to cause great bodily harm is guitiffa Class G felony patie R L
Any person violating pafa) 2.or 3. under circumstances that are 2. The forcible administration of medication to or the perfor

likely to cause great bodily harm is guilty of a Class | felony Manceof psychosigery, electroconvulsivetherapy or experi
2. Any person violating pata) 1.under circumstances thatmentalresearch on a patient or resident with the knowledge that

causebadily harm is guilty of a Class H felanyny persorviolat- no lawful authority exists for the administration merformance.

ing pat (a) 1.under circumstances that are likely to cause bodily (im) “Mental iliness” has the meaning given ir58.01 (4m)

harmis guilty of a Class | felony (k) “Neglect” means an act, omission or course of conduct by
4. Any person violating paa) 2. or 3. under circumstances @notherthat, because of the failure to provatiequate food, shel

thatcause or are likely to cause bodily hasnguilty of a Clas#  ter clothing, medical care or dental care, creates a significant dan

misdemeanor. gerto the physical or mental health of a patient or resident.

5. Any person violating pafa) 1, 2. or 3. under circum (km) “Negligent abuse” means an act, omission or coof'se
stancesiot causing and not likely to cause bodily harm is guillg)”du‘:‘by anotherif done negligentlythat isnot reasonably nec
of a Class B misdemeanor ssaryfor treatment omaintenance of order and discipline in a

History: 1985 a. 3061993 a. 4451997 a. 1802001 a. 109 programor facility under sub(2) and that does at least one of the
following:
940.29 Abuse of residents of penal facilities.  Any per 1. Results in bodily harror great bodily harm to a patient or

sonin chage of or employed in a penal or correctional ins_titutioresident.
or other place of confinement who abuses, neglects or ill-treats 2. Intimidates, humiliates, threatens or otherwise harasses a
any person confined in or a resident of any such institution or plasatientor resident.

or who knowingly permits another person to do so is guilty of a (kp) “Other like incapacities” has the meaning given in s.

Classl felony. 55.01(5).
History: 1975 c. 19;1975 c. 413.18;1977 c. 1731979 c. 1241981 c. 201987 “ s .
a.1615s.12 13 1987 a. 3321993 a, 4452001 a. 109 (L) “Patient” means any person who does any of the following:
1. Receives care or treatménaim a facility or program under
940.291 Law enforcement officer; failure to render aid. sub.(2), from an employee of a facility or program or from & per

(1) Any peace dfcer, while acting in the course of employmensonproviding services under contract with a facility or program.
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2. Arrives at a facility oprogram under sulf2) for the pur 1m. Any person violating pafa) under circumstances that
poseof receiving care or treatment from a facility or programausegreat bodily harm to a vulnerable person is guilty of a Class
undersub.(2), from an employee of a facility or programder E felony.
sub.(2), or from a person providing services under contract with 1r. Except as provided in suldtm,, anyperson violating par
afacility or program under suk2). (a) 1. under circumstances that cagseat bodily harm is guilty

(n) “Reckless abuse” means an act, omission or course of coha Class F felonyAny person violating paga) 1.undercircum
ductby anotherif done recklesslythatis not reasonably neces Stanceghat are likely to cause great bodily harm is guilty of a
saryfor treatment or maintenance of order and discipline in-a pfélass Gfelony.
gramor facility under sub(2) andthat does at least one of the 2. Any person violating pata) 1.under circumstances that
following: causebodily harm is guilty of a Class H felanyAny persorviolat-

1. Results in bodily harm or great bodily harm to a patient #19 par (a) 1.under circumstances that are likely to cause bodily
resident. harmis guilty of a Class | felony

2. Intimidates, humiliates, threatens, frightenstiverwise 3. Except as provided in subitin, anyperson violating par
harasses patient or resident. (a) 2. or 3. under circumstances that cause gtemtily harm is

0) “Recklessly” means conduct which creates a situation 9 iity of a Class H felonyAny person violating pafa) 2.or 3.
unr(ez)asonableisk gf harm to and demonstra@sonscious disre uxder circumstances thatelikely to cause great bodily harm is

gardfor the safety of the patient or resident. guilty of a Class | fe.lony. .
(p) “Resident” means any person who resides in a facili 4. Any person violating pafa) 2. or 3. under circumstances
undersub.(2) Watcause or are likely to cause bodily hasnguilty of a Class

“ . . o misdemeanor.
15(r) State treatment facilityhas the meaning given in&l.01 5. Any person violating pafa) 1, 2. or 3. under circum
(15). . ) . stanceshot causing and not likely to cause bodily harm is guilty

(s) “Treatment facility” hashe meaning given in §1.01 (19)  of a Class B misdemeanor

(t) “Vulnerable person” means any person who either is alistory: 1993 a. 4451995 a. 2251997 a. 1801999 a. 92001 a. 5759, 109
developmentallydisabledperson or has infirmities of aging, men Evidencethat residentsufered weight loss and bedsores waficiaht to support

. oo " L the conviction of a nursing home administrator &ause of residents. StateSere
tal illness or other like incapacities and who is: bin, 119 Wis. 2d 837350 N.W2d 65(1984).

1. Substantially mentally incapable of providing for his or hecr _Seekinl_gJustice incDeatE’ Wlaiting E‘oom:hBa_rriﬂs toAEcti\zlggf4Prosecuting
needsfor food, shelterclothing or personal or health care; or Cfmein Long-term Care Faciliies. HanrahanisyLaw Aug. :

2. Unable to report cruel maltreatment without assistanceg4g 30 False imprisonment.  Whoever intentionally con
(2) AppLicaBILITY. This section applies to any of the followingfines or restrains another without the persardnsent and with

typesof facilities or programs: knowledgethat he or she has no lawful authority to do guitty
(@) An adult day care center of a Class H felony

. History: 1977 c. 1732001 a. 109
(b) An adult famlly home. Falseimprisonment is not a lessircluded ofense of the crime of kidnapping.

(c) A community—based residential facility Geitnerv. State 59 Wis. 2d 128207 N.w2d 837
A victim need only take advantage of reasonable means of escape; a victim need

(d) A foster home. notexpose himself or herself or others to danger in attempt to esgete vC.V.C.
e) A group home. 153Wis. 2d 145450 N.W2d 463(Ct. App. 1989).
( ) 9 P Falseimprisonment, or confinement, is the intentional, unlawful, amzbntested
(/) A home health agency restraintby one person of the physical libedfanother State vBurroughs, 2002

i WI App 18,250 Ws. 2d 180640 N.W2d 190
(9) A hospice. pp 18,
(h) An inpatient health care facility 940.305 Taking hostages. (1) Except as provided isub.
(i) A program under $1.42 (2) (2), whoeverby force or threat of imminent force seizes, confines

()) The Wisconsin Educational Services Program for the Deaf restrains a person without the persooonsenand with the
andHard of Hearing under $15.52and the Wiéconsin Center for intentto usethe person as a hostage in order to influence a person

the Blind and \isually Impaired under 415.525 to perform or not to perform some action demanded byc¢her
(k) A state treatment facility is guilty of a Class B felony
(L) A treatment facility (2) Whoevercommits a violation specified under sib) is

guilty of aClass C felony if, before the time of the atsarrest,

(m) A residential care center for children and yooplerated g - : .
by a child welfare agency licensed undet&60or an institution ;Zmperson who is held as a hostage is released without bodily

opera_teday a put_)llc agency fahe care of neglected, dependent, History: 1979 c. 18 1993 a. 1942001 a. 109
or delinquent children. The constitutionality of s. 940.305 is upheld. StatBertrand162 Ws. 2d 41,
(n) Any otherhealth facility or care—related facility or home,#69N-W.2d 873(Ct. App. 1991).

whetherpublicly or privately owned. . . .
(3) ABUSEAND NEGLECT;PENALTIES. (a) Any person in chge |gs4§(j)u:|>)lt1y Oﬁfg?ggslng.fel(gr)]y\:Nhoever does angf the following

of or émployed irany facility or program under su2) who does (a) Byforce or threat of imminent force carries another from

ggysgf tmhgjogfvggr?élgev;hfnlég?ﬁggIy permits another person tcc))neplace to another without his or hegnsent and with intent to

ionally ab . ionall | . causehim or her to be secretly confinedimmprisoned or to be car
1. Intentionally abuses ontentionally neglects a patient o jeq oyt of this state or to be held to service against his or her will;

resident. or
2. Recklessly abuses or recklessly neglects a patient er resi(b) By force or threat of imminent force seizes or confines
dent. anotherwithout his or her consent and with intent to cause him or

3. Negligently abuses or neglects a patient or a resident. herto be secretly confined or imprisoned obtocarried out of this
(b) 1g. Any person violating paia) 1.or 2. under circura  Stateor to be held to service against his or her will; or
stanceshat cause death to a vulnerable person is guilty of a Clasqc) By deceit induces another to go from one place to another
C felony. Any person violatingar (a) 3.under circumstances with intent to cause him or her to be secretinfined or impris
thatcause death to a vulnerable person is guilty of a Class D f@hedor to be carried out of this state or to be held to service against
ony. his or her will.
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(2) (a) Except as provided in pdb), whoever violates sub.  (cg) “Personally identifiable information” has the meaning
(1) with intent to cause another to transfer property in order gvenin s.19.62 (5)
obtainthe release of the victim is gUI'ty ofaClass B felony (cr) “Record” has the meaning given inl8.32 (2)

(b) Whoever violates sulfl) with intent to cause another to  (d) “Suffer serious emotional distress” means to feel terrified,
transferproperty in order to obtain the release of the victim igtimidated,threatened, harassed, or tormented.

guilty of a Class C felony if the victim is released without perma (2) Whoevermeets all of the followingriteria is guilty of a

nentphysical injury prior to the time the first witness is sworn & |ass| felony:
thetrial. ' . . .
History: 1977 c. 1731993 a. 194486 2001 a. 109 (a) The actor intentionally engages in a course of conduct

A conviction under sub. (1) (c) does not require proof of express or impitiee directedat a SpeCiﬁC person that would Cause a rQﬁSOﬂﬁUG person
resentations State vDalton,98 Ws. 2d 725298 N.W2d 398(Ct. App. 1980). under the same circumstances tdesuserious emotional distress

The “service” element under sufil) (b) is satisfied by proof of sexual assault. ilv ini i
Statev. Clement 153 Ws. 20 287 450 N-Wad 789(CL Abp, 1089) or to l1;earfbr(])_dlly |Rjur¥ t0t_)|r thehdeathhoflglmself or herself or a
Parentaimmunity does not extend to an agent acting for the parent. Sgite-v memberol Nis or her family or housenold.

plot, 180 Ws. 2d 383509 N.W2d 338(Ct. App. 1993). o (b) The actor knows or should know that at least one of the acts
Forced movemendf a person from one part of a building to another satisfies the\gt constitute the course of conduct will cause the specific person

“carriesanother from one place to another” element of sub. (1) (a). Siatgaer, . . . e .

191Wis. 2d 322528 N.W2d 85(Ct. App. 1995). to sufer serious emotional distressmace the specific person in
Confinements the intentional, unlawful, and uncontested restraint by one perspeasonabldear of bodily injury to or the death of himself or-her

of the physical liberty of anothefState vBurroughs, 2002 WI App 1850 Wis. 2d selfor a member of his or her family or household.

180, 640 N.Ww2d 190 - .
(c) The actors acts cause the specific person tdesiderious
940.32 Stalking. (1) In this section: emotionaldistress or induce fear in the specific person of bodily

(a) “Course of conduct” means a series of 2 or more acts C'ﬁ}jury tOI or the death of himself or herselfa member of his or
ried out over time, however short or lotigatshow a continuity her family or household.

of purpose, including any of the following: (2e) Whoevermeets all of the following criteria is guilty af
1. Maintaining a visual or physical proximity to the victim.Classl felony:
2. Approaching or confronting the victim. (a) After havingbeen convicted of sexual assault under s.

3. Appearing at the victirg'workplace or contacting the vic 940-225948.02 0r948.0250r a domestic abusefefise, the actor
tim's employer or coworkers. engagesn any of the acts listed in sul) (a) 1.to 10, if the act
4. Appearing at the victis’home or contacting the victisy’ is directed at the victim of the sexual assault or the domestic abuse

neighbors offense.
o : : (b) The actor knows or should know that the act will cause the
tim 5. Entering property owned, leasen,occupied by the vic specific person to sdér serious emotional distress or place the

. - . - ifi i ble f f bodily injury t the death
6. Contacting the victim by telephone or causing the vnstlmspeCI Icperson Ireasonab'e tear o dodily injury fo o the cea

g of himself or herself or a member of his or her family or heuse
telephoneor any other persos'telephone to ring repeatedly o, q(q.

continuouslyregardless of whether a conversation ensues. (c) The actols act causes the specific person téesiferious

6”;]' PTotogra}phing, videotaping, audiota;iji_ng,, trough - o gtionaldistress or induces fear in the specific person of bodily
any other electronic means, monitoring or recordingavities iy to or the death of himself or herself or a member of his or
of the victim. This subdivision applies regardless of where the g family or household.

occurs. . . .
7. Sending material by any means to the victiriarthe pur (2m) Whoever ylolates -SU|.1§2) is guilty of a Class H felony
.9 e . X A . _if any of the following applies:
poseof obtaining information about, disseminating information . - . .
(a) The actor has a previous conviction for a violent crime, as

about,or communicating with theictim, to a member of the vic S : " ;
G farmi . ; definedin s.939.632 (1) (e) 1or a previous conviction under this
tim’s family or household or an employeoworker or friend of sectionor $.947.013 (1r)(11), (1v), or (1x).

the victim. ! e ) o
(b) The actor has a previous conviction for a crime, the victim

8. Placi bject deliveri bjecpt t = ot < A
acing an object on or delivering an objecptoperty of that crime is the victim of the present violation of g@p. and

owned,leased, or occupied by the victim. A Ak KA
S ; - . the present violation occurs within 7 years after the panvic
9. Delivering an object to a member of thietim’s family or tion

householdor an employercoworker or friend of the victim or . . .
placingan object onor delivering an object to, property owned, (c) The actor intentionally gaireccess or causes anotherper

leasedor occupied by such a person with the intent thabkfject sonto gain access to a record in electronic format that contains

be delivered to the victim personallyidentifiable information regarding the victim in order
. ) . . ilitate the violation.
10. Causing a person to engage in any of the acts descntg% N : )
in subds.. tog.g P 9ag Y (d) The person violates 868.31 (1)or 968.34 (1)in orderto
(am) “Domesticabuse” has the meaning given i8%3.12 (1) faC|I|tatetheIV|9IaF|on. .
(am) ~ (e) Thevictim is under the age of 18 years at the time of the
(ap) “Domestic abuse f#nse” means an act of domestiuse violation. ) ) . )
that constitutes a crime. (3) Whoeverviolates sub(2) is guilty of a Class F felony if

(c) “Labor dispute” includes any controversy concerning"y ©f the following applies: n
terms, tenure or conditions of employment, or conceming the (&) The act results in bodily harm to the victim or a member of
associationor representation of persons in negotiating, fixinghe victim’s family or household.

maintaining,changing or seeking to arrange termsamditions (b) The actor has a previous conviction for a violent crime, as
of employment, regardless of whether the disputants stand in dedinedin s.939.632 (1) (e) 1or a previous conviction under this
proximaterelation of employer and employee. sectionor s.947.013 (1r)(1t), (1v) or(1x), the victim of that crime

(cb) “Memberof a family” means a spouse, parent, child; sitiS the victim of the present violation of su@), and thepresent
ling, or any other person who is related by bloodidoption to Violation occurs within 7 years after the prior conviction.
another. (c) The actor uses@angerous weapon in carrying out any of

(cd) “Member of a household” means a person who regulaffye acts listed in suk{1) (a) 1.to 9.
residesin the household of another or who within the previdus (3m) A prosecutor need not show that a victim received or
monthsregularly resided in the household of anather will receive treatment from a mental health professional in order
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to prove that the victim stdred serious emotional distress undeor omissions in providing the assistance. This immunity does not
sub.(2) (c)or(2e) (c) applyif the person receives or expects to receive compensation for

(4) (a) This section does not apply to conduct fkair acts Providingthe assistance.
thatareprotected by the persarfight to freedom of speech or to 1l 52 T 0 ional. For a convition, f must be proved that an
peace_abl)asfsemble WIth_Ot_herS under the state and_ u.s. CGnStgH:usedJelieved a crime was being committedd that a victim was exposed to
tions,including, but not limited to, any of the following: bodily harm. The reporting required does not require the defendant to incriminate
S i i ot himselfor herself as the statute contains no mandate that an individual identify him
;L' Giving pub|ICIty to and obtainingr Commu_mcatmg 'n_fer selfor herself. Whether a defendant fits within an exception under sub. (2) (d) is a
mationregarding any subjeathether by advertising, speaking oOlmatterof afirmative defense. State baPlante186 Ws. 2d 427521 N.W2d 448

patrollingany public street or any place where any person er p&t App. 1994).

son;miy 'an‘;'ll.y be. o 940.41 Definitions. In $5.940.42t0 940.49
- ASSEMDling peaceably (19) “Law enforcement agency” has the meaning given in s.

3. Peaceful picketing or patrolling. 165.83 (1) (b)
_ (b) Paragrapla) does not limit the activities thatay be con  (1y) “Malice” or “maliciously” meansn intent to vex, annoy
sideredto serve a legitimate purpose under this section. or injure in any way another person or to thwart or interfeemin
(5) This section does not apply to conduct arising out of or imannerwith the orderly administration of justice.
connectiorwith a labor dispute. (2) “Victim” means any natural person against whom any

(6) Theprovisions of this statute aseverable. If any provi crimeas definedn s.939.12or under the laws of the United States
sionof this statute is invalid or if any application thereof is invalids being or has been perpetrated or attempted in this state.
suchinvalidity shall not dect other provisions or applications (3) “Witness” means any natural person who hagn or is
which can be giverffect without the invalid provision or applica expectedo be summoned to testify; who by reason of having rele
tloHr_l.t 1993 &, 96496 2001 2. 1092003 a. 227327, vantinformation is subject to call or likely to be called as a wit

Istory: a. 96494 a. 003 a. . . . ._nesswhether or not any action or proceeding hageabeen com
e S Sbures " “'Mencedwhose declaration under oath is receiasvidence for
1997). any purpose; who hgsrovided information concerning any crime

Theactors “acts” under sub. (2) (c) are not the equivalent of the &ctoourse 3 . i i i
of conduct” under sub. (2) (a). There must be proof that the settts caused fear to any peace @ter or prosecutor; who has provided information

andnot that the course of conduct caused f&ate vSveum220 Ws. 2d 396584  CONcerninga crime to any employee or agent of a law enforcement
N.W.2d 137 (Ct. App. 1998). agencyusing acrime reporting telephone hotline or other tele

phonenumber provided by the law enforcement agency; or who
940.34 Duty to aid victim or report crime. (1) (a) Whe hasbeen served with a subpoena issued und8501or under
everviolates sub(2) (a)is guilty of a Class C misdemeanor  the authority of any court of this state or of the United States.
(b) Whoever violates sul?) (b)is guilty of aClass C misde ~ History: 1981 c. 18,1993 a. 128
meanorand is subject to discipline under€.0.26 (6) 94042 Intimidati . ) )
. ntimidation  of witnesses;  misdemeanor .

(c) Whoever violates su) (c)is guilty of a Class C misée gycentas provided in 940.43 whoever knowingly andhali
meanor. ciously prevents or dissuades, who attempts to so prevent or
(2) (&) Any person who knows that crime is being com dissuadeany witness from attending giving testimony at any
mitted and that a victinis exposed to bodily harm shall summonrial, proceeding or inquiry authorized by lais guilty of a Class
law enforcement dicers or other assistanaw shall provide A misdemeanor
assistanc¢o the victim. History: 1981 c. 18.

(b) Any person licensed as a private detective or granted a
vatesecurity permitunder s440.26who has reasonable ground . ; ) .
to believe that a crime is being committed or has been committ8i#Ss: 940-42under any of the following circumstances is guilty
shall notify promptly an appropriate law enforcement agency a Class G felony: ) ) .
the facts which form the basis for this belief. (1) Wherethe act is accompanied by force or violemre

(©) 1. In this paragraph, “unlicensed private security persoﬁt,tempted‘orce or violence, upon the witness, or the spouse, child,

meansa private security persoas defined in $440.26 (1m) (h) stepchild,foster child, treatment foster child, parent, siblorg

who is exempt from the permit and licensure requirements ofg%.and.Ch'ldOf the witness or any person sharing a comaum
440.26 cile with the witness.

: . . 2) Wherethe act is accompanied by injury or damagth&
2. Any unlicensed privateecurity person who has reasonabl (
groundsto believe that @rime is being committed or has beerfealor personal prop(_arty of any person covered under($9_1b. .
committedshall notify promptly an appropriate laamforcement _(3) Wherethe act is accompanied by any express or implied
agencyof the facts which form the basis for this belief. threatof force, violence, injurpr damage described in sib) or

oo o ).
foll(odvzlir?gpae;r)?)cl); need not comply with this subsection if any of % (4) Wherethe act is in furtherance of any conspiracy

1. Compliance would place him or her in danger (5) Wherethe act is committed bgny person who has suf
5 C i d interf ith duti ¢ fered any prior conviction for any violation under 840.42to
ther ompliance would interfere with duties ferson owes 0 g4 45 5'943.3q 1979 stats., or any federal statatestatute of
others. _ _ _ _anyother state which, if the act prosecuted was committed in this
3. In the circumstances described under(@rassistance is state would be a violation under s840.42t0 940.45
beingsummoned or provided by others. (6) Wherethe act is committed by any person for monetary
4. In the circumstances described under (gror (c), the  gain or for any other consideration acting on the requesngf
crime or alleged crime has been reported to an appropriate @erperson. All parties to the transactions are guilty under this
enforcemengagency by others. section.
(2m) If a person is subject to sB) (b)or(c), the person need gistory: 1981 c. 1_(213; 1997 a. 143'20'01|ai1189 dor sub. (&), Steiberiial
i i t t t . (4). St rt
not comply with sub(2) (b)or (c) until after he or she has sum Wis.()gs%%CXfGIrHW2g ggo‘é"c'{_‘eAsspﬂgcsg)_e under sub. (4) foert1
monedor provided assistance to a victim.
(3) If a person renders ergency care for a victim, 895.48 940.44 Intimidation of victims; misdemeanor . Except as
(1) applies. Any person who provides other reasonable assistgmmvidedin s.940.45 whoever knowingly and maliciously pre
underthis section ismmune from civil liability for his or her acts ventsor dissuades, or who attempts to so prevent or dissuade,

r210.43 Intimidation of witnesses; felony . Whoever vie
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anothermperson who has been the victim of aniyne or who is aet  940.47 Court orders. Any court with jurisdiction over any
ing on behalf of the victim from doing any of the following iscriminal matter uponsubstantial evidence, which may include
guilty of a Class A misdemeanor: hearsayor thedeclaration of the prosecutdghat knowing and
(1) Making any report of the victimization to any peackoef maliciousprevention or dissuasion of any person whovugam
or state, local or federal law enforcement or prosecwgency or who is a witness has occurred or is reasonably likely to occur
or to any judge. may issue orders including but not limited to any of the following:
(2) Causinga complaint, indictment or information to be (1) An order that alefendant not violate s840.42t0 940.45
soughtand prosecuted and assisting in the prosecution thereof. (2) An order that a person before the court othen a defend

(3) Arrestingor causing or seeking tlagrest of any person in gnt including, but not limited to, a subpoenaed witness or other
COHUQSrC,t'Olr;;Vl't? tlr;e victimization. personentering the courtroom of the court, not violate9g€).42
P or 10 940.45

A jury instruction for a violation of s. 940.44 should specify the underlying cri

{ahndt?artn a rgjtefer;ttjﬁnt cr%nnrcl)tige for?mnd gtrJiIty Pf\jngngidatirqg a\r/ictim rﬁ’f 13 mmst f%3) An order that any person described in gibor (2) main

v Thomas 161 We. 2d 6616y46%f\,_wgt?fzg(&eApp?yfggli easonable doubt. gk a prescribed geographic distance from any specified witness
Acquittal on the underlying chge does not require acquittal on a geanndes. ~ OF VICtim.

940.44as the jury may have exercised its right to return a not guilty verdict irrespec : :

tive of evidence on thanderlying chage. State vThomas161 Ws. 2d 616468 (4) An Or_der_that a_ny person de_s_crlbed_ in :{ab)or (2) h?’lve

N.W.2d 729(Ct. App. 1991). no communication with any specified witness or angtim,

e disorderly conduct statute, s. 947.01, does not reguietim, but when the _ exceptthrough an attorney under such reasonable restrictions as
disorderlyconduct igdirected at a person, that person is the victim for the purpose

prosecutinghe perpetrator for intimidating victim under this section. Stat/inje, the court may impose.
201Wis. 2d 98548 N.W2d 118 (Ct. App. 1996)95-1484 History: 1981 c. 18.

940.45 Intimidation of victims; felony . Whoever violates 940 48 violation of court orders. Whoever violatesan
(s:.|940(.34?1u|nder any of the following circumstances is guiltyaof | yerissued under 940.47may be punished as follows:

assG felony: .

(1) Wherethe act is accompanied by force or violermre 4(()1212?0 gﬁglfgble, the persomay be prosecuted under ss.
attemptedorce or violence, upon the victim, or the spouse, chil8, ) : o
stepchild,foster child, treatment foster child, parent, sibloxg ~ (2) As a contempt of court under ch85. A finding of con
grandchildof the victim or any person sharing a common domicil€mptis not a bar to prosecution under 840.42to 940.45 but:
with the victim. (a) Any person who commits a contempt of court is entitled to

(2) Wherethe act is accompanied by injury or damagthéo creditfor any punishment imposed therefor againstsamtence
real or personal property of any person covered under(&ub. imposedon conviction under s840.42to 940.45 and

(3) Wherethe act is accompanied by any express or implied (b) Any conviction or acquittal for any substantivdeofe
threatof force, violence, injurpr damage described in sgb) or  underss.940.42to 940.45is a bar to subsequent punishment for
). contemptarising out of the same act.

(4) Wherethe act is in furtherance of any conspiracy (3) By the revocation of any form of pretrial releasdaufei-

(5) Wherethe act is committed bgny person who has suf ture of bail and the issuance of a bench warfanthe defendarg’
fered any prior conviction for any violation under 840.42t0  arrestor remanding the defendantdastody After hearing and
940.455.943.30 1979 stats., or any federal statatestatute of on sybstantial evidence, the revocation may be made whether the
any other state which, if the act prosecuted was committed in t){§|ation of order complained of has been committed by the
state,would be a violation under s840.42t0 940.45 defendanfpersonally or was caused or encouraged to have been

(6) Wherethe act is committed by any person for monetayommittedby the defendant.
gainor for any other consideration acting on the requeahgf  pisiory: 1981 c. 18,
otherperson. All parties to the transactions are guilty under this
section. 940.49 Pretrial release. Any pretrial releasef any defend

History: 1981 c. 18 1997 a. 1432001 a. 109 antwhether on bail ounder any other form of recognizance shall
940.46 Attempt prosecuted as completed act.  Whoever Pedeemed to include a condition that the defendant neitheodo,

attemptsthecommission of any act prohibited underg®$0.42to  causeto be done, nor permit to be done on his or her behalf, any
940.45is guilty of the dfense attempted without regard to the-sud@ctproscribed bys.940.42to 940.45and any willful violation of
cessor failure of the attempt. The fatiat no person was injured the condition is subject to punishment as prescribed 948.48
physicallyor in fact intimidateds not a defense against any-pro(3) whether or not the defendant was sheject of an order under
secutionunder $s940.42to 940.45 $.940.47

History: 1981 c. 18. History: 1981 c. 18.
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