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2005 WISCONSIN ACT 197

AN ACT toamend 105.15; ando create 105.15 and 893.99 of the statuteslating to: requiring a home care place
mentagency that places a home care worker in the residdrackome care consumer to provide notice to the con
sumerconcerning the duties, responsibilities, and liabilities of the consumer with respect to the worker and notice
to the worker concerning the worke&employment status and granting rule—-making authority

The people of the state of Wisconsin, represented in homemakeservices, nursing services, and persoags
senate and assembly, do enact as follows: services.
(e) “Home care worker” means a person who-pro

SecTioN 1. 105.115 of thestatutes is created to read: Vvideshome care services to a home care consumer in the

105.115Notice to home cae consumers and work temporaryor permanent residence of the home care con
ers. (1) DeriNITIONS. In this section: sumer.

(a) “Companionship services” means services that  (f) “Homemaker services” means household work,
provide fellowship and protection for a person who, including preparing meals, laundering clothes, making
becausef advanced age or physical or mental infirmity beds,cleaning,performing errands and shopping, com
cannotcare for his or her own needs. pletingother miscellaneous choresd performing any

(b) “Home careconsumer” means a person who otheractivities that support the smoathd safe function
receiveshome care services in his or her temporary or ing of a home care consumeresidence.
permanentesidence from a home care worker (g) “Nursing services” means nursipgocedures,

(c) “Home careplacement agency” means a person otherthan personal care services, that are permitted to be
thatis engaged in placing home care workers in the tem performedby a registered nurse under s. 441.001 (2) or
poraryor permanent residences of home care consumerdy a licensed practical nurse under s. 441.001 (3).
for the purpose of providing home care services to those  (h) “Personal care services” means assistance with
homecare consumers, including an employmagent the activities of daily living, such as eatindressing,
engagedn the business specified in s. 105.01 (1) (intro.) bathing,personal hygiene, and ambulation, but does not
or a person specified in s. 105.01 (1) (f) whose fees orincludenursing services.
chargesare paid entirely by a home care consumer (2) NoTIcE To HOME CARE CONSUMERS. Whenever a

(d) “Home care services” means skilled or unskilled homecare placement agency places a home care worker
careprovided to a persan his or her temporary or per  in the temporary or permanent residence of a home care
manent residence for the purpose of enabling the persorconsumerthe home care placemegency shall provide
to remain safely and comfortablin that residence. the home careconsumer with a notice of the duties,
“Home care services” include companionship services, responsibilities, andiabilities of the home care cen

* Section 9911, WisconsIN STaTUTES 2003—-04 : BEctive date of acts. “Every act and every portion of an act enacted by the legislatu
the governotrs partial veto which does not expressly prescribe the time when it tatssbill take ééct on the day after its date of publicati
asdesignated” by the secretary of state [the date of publication may not be more than 10 working days after the date of enactment].
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sumerwith respecto the home care workezxcept that
ahome care placement agency is not requirguideide
thatnotice when placing a home care worker who is tem
porarily substituting for the regular home care worker of
ahome care consumerhenotice shall be on a form pre
scribedby the department and shall incluég¢,a mini
mum, all of the following:

(a) A statement specifyinthe duties, responsibili
ties, and liabilities of the home care placemagency
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(cn) A telephone numbeat the department of health
andfamily services that a person may call to report sus
pectedcases of abuse or neglect of a client or of misap
propriationof a clients property under 4.46.40 (4r) (a).

(d) A telephone number and address at witkeh
homecare consumer may contdlce department if he or
shehas any questions about the contents of the notice.

(e) A statement acknowledging thi&ie home care
consumer has received and understands the notiee pro

with respect to the homeare consumer and the home videdunder this subsection and a line for the home care
careworker and the duties, responsibilities, and liabilities consumer’ssignature located immediately beldvat

of the home care consumer with respect to the home carstatement.The home care placement agency shall give

worker. The statement shall clearly specify the home thehome care consumer one copy of the notice signed by

careconsumeéis responsibilityif any, for all of the fol
lowing:

1. Day-to—day supervision of the home care worker

2. Assigning duties to the home care worker

3. Hiring, firing, anddiscipline of the home care
worker.

4. Providing equipment or materials for use by the
homecare worker

5. Performinga background investigation of the
homecare worker

6. Ensuring that the home care worker has any cre
dential, as defined in s. 440.01 (2) (a), or any other
license,registration, certification, permit, approval
thatis required for the home care worker to proade
gquatehome care services for the home care consumer

thehome care consumer and shall retain one copy in its
files.

(3) NorTice To HOME CARE WORKERS. Whenever a
homecare placement agency places a home care worker
in the temporary or permanent residence of a home care
consumerthe home care placemegency shall provide
thehome care worker with notice stating the employ
ment status of the home care workepecifically
whetherthe home care worker is an employee of the
homecare placement agency or of the home care con
sumeror is an independent contractdrhe notice shall
be on a form prescribetdy the department and shall
include,at a minimum, all of the following:

(a) A statement that, notwithstanding the employ
ment status ofthe home care worker specified in the

(b) A statement of the employment status of the home notice,the home care worker még determined to be an

careworker, specifically whether the home care worker

independentontractor fopurposes of certain state and

is an employee of the home care placement agency or ofederallabor lawsand, if that is the case, a description of
thehomecare consumer or is an independent contractorthe duties, responsibilities, and liabilities of the home

anda statement identifying which party is responsible for
payingthe wages or salary of the home care woibay
ing federal social security taxes anthte and federal
unemploymentontributions otaxes with respect to the
homecare workerandprocuring workeis compensation
or liability insurance coveringnjury to the home care
worker.

(c) A statement that, notwithstanding the employ
ment status ofthe home care worker specified in the

careplacement agency and the home care conswitter
respecto the home care worker and the duties, responsi
bilities, and liabilities of the homeare worker as a result
of that independent contractor status. That description
shallinclude, at a minimum, all of the followirigforma
tion:

1. A statement identifying which party is responsible
for paying the wages or salary of the home care wprker
payingfederal social security taxes and state and federal

notice,the home care consumer may be determined to beunemployment contributions taeixes with respect to the
the employer of the home care worker for purposes of homecare workerandprocuring workeis compensation

certainstate and federal labtaws and that, if that is the

or liability insurance coveringnjury to the home care

casethe home care consumer may be held responsibleworker.

for paying the wages or salary of the home care wprker

2. A statement identifying which party is responsible

payingfederal social security taxes and state and federalfor theday-to—day supervision of the home care wqrker

unemployment contributions taixes with respect to the
homecareworker, procuring workeis compensation or
liability insurance covering injury to the home care
worker,and complying with various other state and fed
erallabor laws.

(cm) A list, by countyof the telephone numbers pro
vided under s. 46.90 (3) (c) that person may call to

assigningduties to the home care workahiring, firing,
anddiscipline of the home care workeand providing
equipmenbr materials for use by the home care worker
(b) A telephone number and address at witkeh
homecare worker may contact the department if he or she
hasany questions about the contents of the notice.
(c) A statement acknowledging thiie home care

reportsuspected cases of abuse, material abuse, neglectyorkerhas received and understands the notice provided

or self-neglect under the elder abuse reporting system.

underthis subsection and a line for the home care work
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er's signaturdocated immediately below that statement.
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noncompliancevith any state or federébor law with

The home care placement agency shall give the homerespecto the home careorker, or for any injury to the

careworker one copy of the notice signleg the home
careworker and shall retain one copy in its files.

(4) INVESTIGATIONS,REMEDIES,AND PENALTIES. (&) A
homecare consumer who is not provideih the notice
required under sub. (2) or a home care worker whotis
providedwith the notice required undeub. (3) may
eitherfile a complaint with the department or commence
anaction in circuit court tsecover from the home care
placementagency the payment undear (b) or (c) no

homecare workerthe court may order the honsare
placementgency to pay to the hongare consumer an
amountequal to the total cost tfose liabilities, together
with costs under ch. 814 and, notwithstanding s. 814.04
(1), reasonable attorney fees.

(c) 1. If the department findbat a home care place
mentagency has failed to provide a home care worker
with the notice required under sub. (3), that the home care
workeris an independent contractand that the home

laterthan 3 years after the date on which the home carecareworker is liable for the paymenf federal self-em

placementgency wasequired to provide the notice. If
thedepartmenteceives a complaint that is timely filed,
the departmentshall investigate the complaint and

ployment social security taxes or has sustained an injury
asa resultof performing home care services, the depart
mentmay recover from the home care placement agency

attempt,on behalf of the home care consumer or home g hehalf of the home care workan amount equal to the

careworker, to recover the payment under.géj or (c).
In investigating a complaint filednder this paragraph,

the department shall have the right of entry and audit
underss. 105.08 and 105.09 as to the home care-place

mentagency
(b) 1. If the department finds thahame care plaee
ment agency has failed to provide@me care consumer

with thenotice required under sub. (2) and that the home

careconsumer is liable for the payment of federal social
securitytaxes or state dederal unemployment contribu
tions or taxes with respect to the home care worer
the provision ofworker's compensation or liability insur
ancecovering injury to the home care workier the pay
mentof any fineor penalty imposed on the home care
consumeifor noncompliance with any state or federal
laborlaw with respect to the home care woykerfor any
injury to the home care workethe department may
recoverfrom the home care placement agemybehalf

of the home care consuman amount equal to the total
costof those liabilities.

total cost of that liability or the total amount dédmages
sustainedxs a result of that injury

2. If the home care placement agency does not pay the
amountspecified in subd. 1. within 30 days after demand
by the department, thdepartment may commence a civil
actionon behalf of the home care workercollect that
amount,and the circuit counnay order the home care
placemeniagency to pay to the home care worker that
amountplus an additional amount equal to 50 percent of
thatamount, together with costs under 84 and, not
withstandings. 814.04 (1), reasonable attorney fees.

3. In the case of a home caverker who commences
anaction in circuit court under pgg), if the circuit court
finds that the home cagglacement agency has failed to
providethe home care worker witthe notice required
undersub. (3), that the home care worker isratepen
dentcontractorand that the home care worker is liable
for the payment of federal self~employment social secu
rity taxes or has sustained an injury as a result of perform

2. If the home care placement agency does not pay thdng home care services, the court may order the home

amountspecified in subd. 1. within 30 days after demand
by the department, tridepartment may commence a civil

careplacement agency to pay to the home care worker an
amountequal to the total cost of that liability or ttutal

actionon behalf of the home care consumer to collect that @Mmountof damages sustained as a result of that ipjury

amount,and the circuit counnay order the home care
placementgency to pay to the home care consuimesr

amountplus an additional amount equal to 50 percent of

thatamount, together with costs under 8h4 and, not
withstandings. 814.04 (1), reasonable attorney fees.

3. Inthe case of a home care consumer who-com
mencesan action in circuit court under péa), if the cir
cuit court finds that the home care placement agbasy
failed to providethe home care consumer with the notice

togethemwith costs under ch. 814 and, notwithstanding s.
814.04(1), reasonable attorney fees.

(5) RuLEs. The department shall promulgate rules to
implementthis section.

SecTioN 2. 105.15 of the statutes is amended to read:

105.15General powersof department applicable;
penalties. Such investigations, classificationsand
ordersshall be made as provided in1€3.005 and the
penaltiesspecified in s. 103.005 (12) shapply to and

requiredunder sub. (2) and that the home care consumerbe imposed for any violation of s4.05.01 to-1051

is liable for the paymeruaf federal social security taxes
or state or federal unemployment contributiontases
with respect to the home care worKer the provision of
worker’s compensation or liability insuran@®vering
injury to the home care workeor thepayment of any
fine or penaltyimposed on the home care consumer for

105.1150r 105.13 to 105.15. The department may also
ordera person who operates amployment agency in
violation of s. 105.05 (1) to make refunds as provided
unders. 105.16 (2).Orders issued under this section are
subjectto review in the manner provided in ch. 227.
SecTioN 3. 893.99 of the statutes éseated to read:
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893.99 Home care consumernotification. An undersection 10515 (5) of the statutes, as created by
actionarising under s. 10515 (4) (a) is subject to the thisact.
limitationsunder s. 105115 (4) (a). SecTioN 5. Initial applicability .

SecTion 4.Nonstatutory provisions. (1) HOME CARE CONSUMERAND WORKERNOTICE. This

(1) HOME CARE CONSUMER AND WORKER NOTICE; actfirst applies to @ome care workeas defined in sec

RU"EtS;?CON(k);V”C'MZACT TEPORT'EtXChE;Eg) N. t'!'he depart d tion 105.15 (1) (e) of the statutes, as created by this act,
mentot workiorce development S mMit I propose whois placed in the residence of a home care consumer

form the rules required under section 145.45) of the (6o in section 10518 (1) (b) of the statutes, as

statutesas created by this act, to the legislatieencil by thi hefiective d £ thi b
staff under section 227.15 of the statutes no later than the®r€ateddy this act, on theffective date of this subsec

first day of the 6th month beginning after théeefive tion. _

dateof this subsection. Notwithstanding section 227.137  SECTION 6. Effective date.

(2) of the statutes, the secretary of administration may not (1) HOME CARE CONSUMERAND WORKERNOTICE. This
requirethe department of workforce development te pre acttakes efect on the first day of the 12th month begin
parean economic impact report for the rules required ning after publication.




