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Wisconsin Environmental Insurance Allocation Legislation

The following amendments to the Wisconsin insurance code address how
environmental claims are handled in the State of Wisconsin. Specifically, this bill
addresses issues of allocation, lost policies, categorization of costs and the requirement of
a suit to trigger a duty to defend. It applies to all primary, excess and umbrella general
liability insurance policies issued to insureds who have property located in Wisconsin.

SECTION 1. Chap. 632, SUBCHAPTER IX of the statutes is created to read:

SUBCHAPTER IX.
LIABILITY INSURANCE ENVIRONMENTAL CLAIMS.

SECTION 2. 632.993 of the statutes is created to read:

632.993 Definition. In this subchapter:

(1) “Environmental claim” means a claim for defense or indemnity submitted
under a general liability insurance policy by an insured facing, or allegedly facing,
potential liability for bodily injury or property damage arising from a release of pollutants
onto or into land, air or water in the state.

(2) “General liability insurance policy” means any contract of insurance that
provides coverage for the obligations at law or in equity of an insured for bodily injury,
property damage or personal injury to others. “General liability insurance policy”
includes but is not limited to a pollution liability insurance policy, a commercial general
liability insurance policy, a comprehensive general liability policy, an excess liability
policy, an umbrella liability insurance policy or any other kind of policy covering the
liability of an insured for the claims of third parties.

(3) “Lost policy” means any part or all of a general liability insurance policy that
is alleged to be ruined, destroyed, misplaced or otherwise no longer possessed by the
insured.

(4) “Notice of a lost policy” means written notice of the lost policy in sufficient
detail to identify the person or entity claiming coverage, including information
concerning the name of the alleged policyholder, if known, and material facts concerning
the lost policy known to the alleged policyholder.

SECTION 3. 632.995 is created to read:
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632.995 Environmental claims. (1) INTERPRETATION. The following rules of
construction shall apply to the interpretation of general liability insurance policies
involving environmental claims in any action between an insured and an insurer to
determine the existence of coverage for the costs of investigating and remediating
environmental contamination, whether in response to governmental demand or pursuant
to a written voluntary agreement, consent decree or consent order, including the existence
of coverage for the costs of defending a suit against the insured for such costs:

(a) State law shall be applied in all cases involving environmental claims.
Nothing in this section shall be interpreted to modify common law rules governing choice
of law determinations for sites located outside the state.

(b) Any action or agreement by the department of natural resources or the United
States Environmental Protection Agency against or with an insured in which the
department of natural resources or the United States Environmental Protection Agency in
writing, notifies the insured that it considers the insured to be a potentially responsible
party, or directs, requests or agrees that an insured take action with respect to
contamination within the state, is equivalent to a suit or lawsuit as those terms are used in
any general liability insurance policy.‘

(c) Insurance coverage for any reasonable and necessary fees, costs and expenses,
including remedial investigations, feasibility study costs and expenses, incurred by the
insured pursuant to a written voluntary agreement, consent decree or consent order
between the insured and either the department of natural resources or the United States
Environmental Protection Agency, when incurred as a result of a written direction,
request or agreement by the department of natural resources or the Unitéd States
Environmental Protection Agency to take action with respect to contamination within the
state, shall not be denied the insured on the ground that such expenses constitute
voluntary payments by the insured.

(2) NOTICE AND COSTS. (a) An insurer with a duty to pay defense or indemnity
costs, or both, to an insured for an environmental claim under a general liability insurance
policy that provides that the insurer has a duty to pay all sums arising out of a risk
covered by the policy, must pay all defense or indemnity costs, or both, proximately

arising out of the risk pursuant to the applicable terms of its policy, including its limit of
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liability, independent and unaffected by other insurance that may provide coverage for
the same claim.

(b) If an insured who makes an environmental claim under general liability
insurance policies that provide that an insurer has a duty to pay all sums arising out of a
risk covered by the policy has more than one such general liability insurance policy
insurer, the insured shall provide notice of the claim to all such insurers for whom the
insured has current addresses. If the insured’s claim is not fully satisfied, the insured
may elect to file suit on the claim against only one such insurer, notwithstanding ss.
803.03 and 806.04 (11).

(c) If requested by an insurer chosen by an insured under paragraph (b), the
insured shall provide information regarding other general liability insurance policies held
by the insured that would potentially provide coverage for the same environmental claim.

(d) An insurer chosen by an insured under paragraph (b) may not be required to
pay defense or indemnity costs in excess of the applicable policy limits, if any, on such
defense or indemnity costs.

(e) The court shall award to an insured the sum of the costs, disbursements and
expenses, including accounting fees and reasonable attorney fees, necessary to prepare
for and participate in an action in which an insured successfully litigates a coverage issue
for an environmental claim.

(3) CONTRIBUTION AMONG INSURERS. An insurer that has paid an environmental
claim may seek contribution from any other insurer that is liable or potentially liable,
subject to s. 631.43.

(4) PRESUMPTIONS. (a) There is a rebuttable presumption that the costs of
preliminary assessments, remedial investigations, risk assessments or other necessary
investigation, as those terms are defined by rule by the department of natural resources,
are defense costs payable by the insurer, subject to the provisions of the applicable
general liability insurance policy or policies.

(b) There is a rebuttable presumption that payment of the costs of removal actions
or feasibility studies, as those terms are defined by rule by the department of natural

resources, are indemnity costs and reduce the insurer’s applicable limit of liability on the
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insurer’s indemnity obligations, subject to the provisions of the applicable general
liability insurance policy or policies.

SECTION 4. 632.997 of the statutes is created to read:

632.997 Lost policies. (1) In this subsection “policy” means a “general liability
insurance policy” which is subject to an environmental claim.

(2) If, after a diligent investigation by an insured of the insured’s own records,
including computer records and the records of past and present agents of the insured, the
insured is unable to reconstruct a lost policy, the insured may provide a notice of a lost
policy to an insurer.

(3) An insurer must investigate thoroughly and promptly a notice of a lost policy.
An insurer fails to investigate thoroughly and promptly if the insurer fails to provide all
facts known or discovered during an investigation concerning the issuance and terms of a
policy, including copies of documents establishing the issuance and terms of a policy, to
the insured claiming coverage under a lost policy.

(4) An insurer and an insured must comply with the following minimum standards
for facilitating reconstruction of a lost policy and determining the terms of a lost policy as
provided in this section:

(a) Within 30 business days after receipt by the insurer of notice of a lost policy,
the insurer shall commence an investigation into the insurer’s records, including
computer records, to determine whether the insurer issued the lost policy. If the insurer
determines that it issued the policy, the insurer shall commence an investigation into the
terms and conditions relevant to any environmental claim made under the policy.

(b) The insurer and the insured shall cooperate with each other in determining the
terms of a lost policy. The insurer and the insured:

(1) Shall provide to each other the facts known or discovered during an
investigation, including the identity of any witnesses with knowledge of facts
related to the issuance or existence of a lost policy.

(2) Shall provide each other with copies of documents establishing facts

related to the lost policy.
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(c) If the insurer or the insured discovers information tending to show the
existence of an insurance policy applicable to the claim, the insurer or the insured shall
provide an accurate copy of the terms of the policy or a reconstruction of the policy, upon
the request of the insurer or the insured.

(d) If the insurer is not able to locate portions of the policy or determine its terms,
conditions or exclusions, the insurer shall provide copies of all insurance policy forms
issued by the insurer during the applicable policy period that are potentially applicable to
the environmental claim. The insurer shall state which of the potentially applicable forms,
if any, is most likely to have been issued by the insurer, or the insurer shall state why it is
unable to identify the forms after a good faith search.

(5) If, based on the information discovered in an investigation of a lost policy, the
insured can show by a preponderance of the evidence that a general liability insurance
policy was issued to the insured by the insurer, then if:

(a) The insured cannot produce evidence that tends to show the policy limits
applicable to the policy, it shall be assumed that the minimum limits of coverage,
including any exclusions to coverage, offered by the insurer during the period in question
were purchased by the insured.

(b) The insured can produce evidence that tends to show the policy limits
applicable to the policy, then the insurer has the burden of proof to show that a different
policy limit, including any exclusions to coverage, should apply.

SECTION 5. 632.998 of the statutes is created to read:

632.998 Applicability and enforcement. (1) This subchapter applies to all
claims, whether arising before, on or after the effective date of this subchapter.

(2) The commissioner shall enforce this subchapter and any rules adopted by the
office of the commissioner of insurance to implement this subchapter.

(3) Violation by an insurer of any provision of this subchapter or any rule adopted
under this subchapter is an unfair claim settlement practice under Wisconsin
administrative code ch. INS 6.11 (3).

(4) Any person who is injured as a result of violation by an insurer of this
subchapter may bring an action against the insurer for costs, disbursements and expenses,

including accounting fees and reasonable attorney fees.




|

’ 2 O O 3 Date (time) ASHT

1RB. 45 14 ; Pl
BILL | PTE . wj

needed

et~ ———
Use the appropriate components and routines developed for bills.
-~ —

AN ACT . . . [generate catalog] fo repeal . . . ; to renumber . . . ; to consolidate and

renumber . . . ; to renumber and amend . . . ; to consolidate, renumber and

amend ... ;toamend ... ;to repeal and recreate ... ;and to create ... of the
statutes; relating to: Arwvieromer Kol W % .....
SN0 A e X WP

--------------------------------------------------------------------------

[NOTE: See section 4.02 (2) (br), Drafting Manual, for spec1fic order of
standard phrases.]

Analysis by the Legislative Reference Bureau

D G G—

If titles are needed in the analysis, in the component bar: f

For the main heading, execute: .............. create — anal: — tltle — head

For the subheading, execute:....... e create — anal: — title: — sub

For the sub—subheadmg, execute: ............ create — anal: —» tltle — sub-sub
For the analysis text, in the component bar:

For the text paragraph, execute: ............. create — anal: — text

et D= E—— .

Tl &4 | . | (E,K w’*&g
T Il e iy Bt £ iy

The people of the state of Wisconsin, represented in senate and assem-
bly, do enact as follows:

_-SEdrieni-

[rev: 9/17/02 2003DF02(fm)]



STATE OF WISCONSIN - LEGISLATIVE REFERENCE BUREAU - LEGAL SECTION
(608-266-3561)

<ECTiow ¥, CR._ L3, 28"

@

£32.23 L iokidiho, torvoromes C

T ®  (cs
Dainag mm Lol pefim,

{>

L




i

/,w‘*‘“w ’
" A
s L A
/;' e
7 4

\ /" Wisconsin Environmentg}*fflsurance Allocation Legislation

o
< 7
IV e -

/ e ; wf""”
/" The following amendrients to the Wisconsin irsurance code address how
vironmental claims are handled in the State of WiSconsin. Specifically, this bill
addresses issues of alloggfion, lost policies, categorize fion of costs and the requiremerit of
a suit to trigger a du?ffto defend. It applies to all’primary, excess and um;?}fﬁgeneral
liability insurance policies issued to insureds V;QHO have property located in Wisconsin.

1 SECTION 1. Chap. 632, SUBCHJAJI;/;ER IX of the statutes is’Created to read:
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4& | ECTIM 632.993 of the statutes is created to read: -

632.993 Definiti subehapter

AT S B T

/ ) (o %“Environmental claim” means a claim for defense or indemnity submitted

7  under a general liability insurance policy by an insured facing, or allegedly facing,

8  potential liability for bodily injury or property damage arising from a release of pollutants
@ onto or into land, air or water in the state.

{%h} @“General; liability insurance policy” means any contract of insurance that
provides coverage for the obligations at law or in equity of an insured for bodily injury,
property damage::?or personal injury to others. “General liability insurance policy”
includeMoﬂuﬁon liability insurance policy, a commercial general
liability insurance policy, a comprehensive general liability policy, an excess liability

11

14

policy, an umbrella liability insurance polj(:};\or any other kind of policy covering the
@) Rl

liability of an insured for the claims of4hird parties.
( cD “Lost policy” means any part or all of a general liability insurance policy that
is alleged to be ruined, destroyed, misplaced/\or otherwise no longer possessed by the
2

19 insured.

20 ( &\ @ “Notice of a lost policy” means written notice of the lost policy in sufficient
21  detail to identify the person or entity claiming coverage, including information

22 concerning the name of the alleged policyholder, if known, and material facts concerning

23 the lost policy known to the alleged policyholder.
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/T*> V. ,:f Environmental claims. % NTERPRETATION. The following rules of

2 constructi shall apply to the interpretation of general liability insurance policies
3 involving environmental claims in any action between an insured and an insurer to
4  determine the existence of coverage for the costs of investigating and remediating
5  environmental contamination, whether in response to governmental demand or pursuant
@ to a written voluntary agreement, consent decreerr consent order, including the existence
7  of coverage for the costs of defending a suit agai/;lst the insured for such costs:
@ \ O @ State law shall be agplied in all cases involving environmental claims.
9  Nothing in this section shall be interpreted to modify common law rules governing choice
10  of law determinations for sites located outside the state. )
@ _ 7 @ Any action or agreement by the department of natural resources or the
@ Statey Environmental Protection Agency against or with an insured in which the
Fer}e(h\@f department of natural resources or the Uni oAt )Z'nvironmental/l/rotection /(genc.},;\ in
14  writing, notifies the insured that it considers the insured to be a potentially responsible
@ party, or directs, requestsf} or agrees that an insured take action with respect to

16  contamination within the state, is equivalent to a suit or lawsuit as.those terms are used in

17  any general liability insurance policy.
@ 3@@ Insurance coverage for any reasonable and necessary fees, costs, and expenses,
2 _
19  including remedial investigations, feasibility study costzand expenses, incurred by the

20  insured pursuant to a written voluntary agreement, consent decree,or consent order

-
a between the insured and either the department of natural resources or the Hﬁl%’
A

22 /Environmental }{rotection/(gency, when incurred as a result of a written direction,
a

request, or agreement by the department of natural resources or the Uit
- 2
@ )ﬁ{nvironmental rotection 79{gency to take action with respect to contamination within the

25  state, shall not be denied the insured on the ground that such expenses constitute

26  voluntary paymepts.by the insured. o b :
/i
@ (b)@ NOTICE AND ZOSTS. é An insurer with a duty to pay defense or indemnity

28  costs, or both, to an insured for an environmental claim under a general liability insurance
29  policy that provides that the insurer has a duty to pay all sums arising out of a risk

covered by the policy@?;nust pay all defense or indemnity costs, or both, proximately

31  arising out of the risk pursuant to the applicable terms of its policy, including its limit of



liability, independent and unaffected by other insurance that may provide céverage for

1
2 the same claim.

3 %@ If an insured who makes an environmental claim under general liability
insurance policies that provide tih'at an insurer has a duty to pay all sums arising out of a
risk covered by the policy has more than one such general liability insurance policy
insurer, the insured shall provide notice of the claim to all such insurers for whom the
insured has current addresses. If the insured’s claim is not fully satisfied, the insured

4

5

6

7

8 may eli:fct to file suit on fthe claim against only one such insurer, notwithstanding ss.

9  803.03 and 806.04 (11).
@ %) @ If requested by an insurer chosen by an insured under pana»gtlapjznﬂpy)‘ the
11  insured shall provide information regarding other general 11ab1hty insurance policies held
12 by the insured that would potentially provide coverage for the same environmental claim.

@ q@@m insurer chosen by an insured under pas‘f%‘r,a{ﬁag{yﬁbb/may not be required to

14  pay defense or indemnity costs in excess of the applicable policy limits, if any, on such
15 defense or indemnity costs.

@ z @@ The court shall award to an insured the sum of the costs, disbursements/\and
17  expenses, including accounting fees and reasonable attorney fees, necessary to pr;pare
18  for and participate in an action in which an insured successfully litigates a coverage issue
19  for an environmental cl zr
i‘@ ( ;;} @MBUTION AMONG INSURERS. An insurer that has paid an environmental

21  claim may seek contribution from any other insurer that is liable or potentially liable,

22  subject tos. 631 53

: =5
23 &\; @m&NS %@re?s a rebuttable presumption that the costs of
‘ prehmmary assessments, remedial investigations, risk assessrnents or other necessary

25  investigation, as those terms are defined by rule by the department of natural resources,
26  are defense costs payable by the insurer, subject to the provisions of the applicable

27  general liability insurance policy or policies.
@g %@There is a rebuttable presumption that payment of the costs of removal actions
29  or feasibility studies, as those terms are defined by rule by the department of natural

30 resources, are indemnity costs and reduce the insurer’s applicable limit of liability on the



1  insurer’s indemnity obligations, subject to the provisions of the applicable general

<% ost poﬁ %his subsectionjx“policy” means a(i;;ral liability
(5 / insurance polic;ﬁf% is subject to an environmental claim.

;6 \:} Gg) @ If, after a diligent investigation by an insured of the insured’s own records,
S
7  including computer records and the records of past and present agents of the insured, the

®  insured is unable to reconstruct a lost policy, the insured may provide a notice of a lost

9  policy to an insurer.

11 An insurer fails to investigate thoroughly and promptly if the insurer fails to provide all

12  facts known or discovered during an investigation concerning the issuance and terms of a

13 policy, including copies of documents establishing the issuance and terms of a policy, to

14  the insured claiming coverage under a lost policy.

( 9} {(&) @;An insurer and an insured must comply with the following minimum standards

16  for facilitating recoystruction of a lost policy and determining the terms of a lost policy as

17  provided in this section:

@ ‘@@?Within 30 business days after receipt by the insurer of notice of a lost policy,

19  the insurer shall commence an investigation into the insurer’s records, including

20  computer records, to determine whether the insurer issued the lost policy. If the insurer
determines that it issued the policy, the insurer shall commence an investigation into the

terms and conditions relevant to any environmental claim made under the policy.

21
22
, @ 10 @The insurer and the insured shall cooperate with each other in determining the
24  terms of a lost policy. The insurer and the ins.ure('iéi ol

/3

?\? a@% S‘h@kli)rovide to each other the facts known or discovered during an
26 investigation, including the identity of any witnesses with knowledge of facts
27 related to the issuance or existence of a lost policy.

gj: 28:\} k@%;smfli;z)rovide each other with copies of documents establishing facts
;9 related to the IOS:[. policy.

30




/\iﬂ; % @ If the insurer or the insured discovers information tending to show the
2 existence of an insurance policy applicable to the claim, the insurer or the insured shall
3 provide an accurate copy of the terms of the policy or a reconstruction of the policy, upon
4 the request of the insurer or the insured.
{5‘ ) L(@ @If the insurer is not able to locate portions of the policy or determine its terms,
condltmns,pr exclusions, the insurer shall provide copies of all insurance policy forms

7  issued by the insurer during the applicable policy perlod that are potentially applicable to

8  the environmental claim. The insurer shall state which of the potentially applicable forms,

9  if any, is most likely to have been issued by the insurer, or the insurer shall state why it is
10  unable to identify the forms after a good faith search.
( 11 ) (e @ If, based on the information discovered in an investigation of a lost policy, the

12 insured can show by a preponderance of the evidence that a general liability insurance

13 policy wa%:';sued to the insured by the insurer then if: o

b@}' he insured cannot produce evidence that tends to show the policy limits
15 applicable to the policy, it shall be assumed that the minimum limits of coverage,

16 including any exclusions to coverage, offered by the insurer during the period in question

17  were purchase by the insured.

[ffie insured can produce evidence that tends to show the policy limits

;/

19 applicable to the policy, then the insurer has the burden of proof to show that a different

20  policy limit, including any exclusions to coverage, should apply.
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@ claims, whether arising before, on or after the effective date of this W
io

A . 2
g@ (b) @ The commissioner shall enforce this and any rules adopted by the

w25 office of the commissioner of insurance to implement thiseﬁ@agxd'
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(26 / ( C> @lea‘tl‘oﬂn by an insurer of any provision of this %@% or any rule adopted
27  under this is an unfair claun settlement practice under Wistensin™

2 Aefinistative.eodd ch. INS611(3E Wigg Almg) Cad «

\22 /” { fé‘( 1 ). Any person who is injured as a result of violation by an insurer of this
'. /sﬁbazap&r may bring an action against the insurer for costs, dlsbursements and expenses,

31 including accounting fees and reasonable attorney fees. 5
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AN ACT to create 632.28 of the statutes; relating to: environmental claims

under liability insurance.

Analysis by the Legislative Reference Bureau
This is a preliminary draft. An analysis will be provided in a later version.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows: .

SECTION 1. 632.28 of fhe statutes is created to read:

632.28 Liability insurance environmental claims. (1) DEFINITIONS. In
this section: |

(a) “Environmental claim” means a claim for defense or indemnity submitted
under a general liability insurance policy by an insured facing, or allegedly facing,
potential liability for bodily injury or property damage arising from a release of
pollutants onto or into land, air, or water in the state. |

(b) “General liability insurance policy” means any contract of insurance that

provides coverage for the obligations at law or in equity of an insured for bodily




S v s W N

-3

2003 — 2004 Legislature -2 LRB-4514/P1
PJK:wljirs

SECTION 1

injury, property damage, or personal injury to others. “General liability insurance

policy” includes a pollutidn liability insurance policy, a commercial general liability

insurance policy, a comprehensive general liability policy, an excess liability policy, |

an umbrella insurance policy, or any other kind of policy covering the liability of an

~ insured for the claims of 3rd parties.

(¢) “Lost policy” means any part or all of a general liability insurance policy that
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is alleged,tc-be.,ruined,m.destroyed,,mispla(‘:ed,w,or,,cherwise,.nq,lgnger,passgssed by the
insured. | |

(d) “Notice of a lost policy” means written notice of the lost policy in sufficient
detail to identify the person or entity claiming coverage, including information
concerning the name of the alleged policyholder, if known, and material facts

concerning the lost policy known to the alleged policyholder.

(2) ENVIRONMENTAL CLAIMS. (a) Interpretation. The following rules of

construction shall apply to the interpretation of general liability insurance policies

' involving environmental claims in any action between an insured and an insurer to

determine the existepce_ of coverage for the costs of investigating and remediating
envifonmental contamination, whether in response to governmental demand or
pursuaﬁt to a written voluntary agreement, consent decree or consent order,
including the existence of coverage for the costs of defending a suit against the
insured for such costs:

| 1. State law shall be applied in all cases involving environméntal claims.
Nothing in this section shall be interpreted to modify common law rules governihg
choice of law determinations for sites located outside the state. |

2. Any action or agreement by the department of natural resources or the

federal environmental protection agency against or with an insured in which the
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1 department of natural resources or the federal environmental protection agency, in
2 writing, notifies the insured that is considers the insured to be a potentially
3 responsible party, or directs, requests, or agrees that an insured take }action with
4 respect to contamination within the state, is equi\}alent to a suit or lawsuit as those
5 terms are used in any general liability insurance policy.
6 | 3. Insurance coverage for any reasonable and necessary fees, costs, and

Y A 5) Xp‘én“ses;"irrclu"ding’rem‘ediafinve*stigati’ans;‘feasibiﬁty*study"cﬁsts"arr&expenses,'* VVVV —

8 incuzred by the insured pursuant to a written voluntary agreément, consent decree,
9 or consent order between the insured and either the department of natural resources
10 or the federal environmental protection agency, when incurred as a result of a
11 written direction, request, or agreement by the department of natural resources or
12 the federal environmental protection agency to take action with respect to
13 contamination within the state, shall not be denied the insured on fhe ground that
14 such expenses constitute voluntary payments by the insured. |
15 (b) Notice and costs. 1. An insurer with a duty to pay defense or indemnity
16 costs, or both, to an insured for an environmental claim under a general liability
17 insurance ’policy that provides that the insurer has a duty to pay all sums arising out
18 of a risk covered by the policy must pay all defense or indemnity costs, or both,
19 pro:cimately arising out of the risk_pursuant to the applicable terms of its policy,
20 including its limit of liability, independent and unaffected by other insurance that
21 may provide coverage for the same claim.
22 | 9. If an insured who makes an environmental claim under general liability
23 insurance policies that provide that an insurer has a duty to pay all sums arising out
24 of a risk covered by the policy has more than one such general liability insurance

25 policy insurer, the insured shall provide notice of the claim to all such insurers for
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whom the insured has current addresses. If the insured’s claim is not fully satisfied,
the insured may elect to file suit on the claim against only one such insurer,
notwithstanding ss. 803.03 and 806.04 (11). |

3. If requested by an insurer chosen by an insured under subd. 2., the insured
shall provide information regarding other general liability insurance policies held by

the insured that would potentially provide coverage for the same environmental
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claim.

4. An insurer chosen by an insured under subd. 2. may’not be required to pay
defense or indemnity costs in excess of the applicable policy limits, if ansr, on such
defense or indemnity costs.

5. The court shall award to an insured the sum of the costs, disbursements, and
expenses, including accounting fees and reasonable attorney fees, necessary to
prepare for and participate in an action in which ari insured successfully litigates a
coverage issue for an environmental claim.

(¢c) Contribution among insurers. An insurer thait has paid an environmental
claim may seek contribution from any other insurer that is liable or potentially
liable, subject to s. 631.43. |

(d) Presumptions. 1. There is a rebuttable presumption that the costs of
preliminary assessments, remedial investigations, risk aésessments, or other
necessary investigation, as those terms are defined by rule by the department of
natural resources, are defense costs payable by the insurer, subject to the provisions
of the applicable general liability insurance policy or poliéies. | |

9. There is a rebuttable presumption that payment of the costs of removal
actions or feasibility studies, as those terms are defined by rule by the départment

of natural resources, are indemnity costs and reduce the insurer’s applicable limit
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of liability on the insurer’s indemnity obligations, subject to the provisions of the

applicable general liability insurance policy or policies.

(3) Losrt PoLICIES. (a) In this subsection, “policy” means a general liability

v insurance policy that is subject to an environmental claim.

(b) If, after a dlhgent investigation by an insured of the insured’s own records,

including computer records and the records of past and present agents of the msured

10
11
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13
14
15
16
17
18
19
20
21
22
23

24

the insured is unable to reconstruct a lost policy, the insured may provide a notice
of a lost policy to an insurer.

(¢) An insurer must investigate thoroughly and promptly a nétice of a lost
policy. An insurer fails to investigate thoroughly and promptly if the insurer fails to -
provide all facts known or discovered during an investigation concerning the
issuance and terms of a policy, including copies of documents establishing the
issuance and terms of a policy, to the insured claiming covérage under a lost policy.

(d) An insurer and an insured must comply with the following minimum
standards for facilitating reconstruction of a lost policy and determining the terms
of a lost policjr as provided in this section: | |

1. Within 30 business days after receipt by the insurer of notice of a lost policy,
the insurer shall commence an investigation into the insurer’s records, including
computer records, to determine whether the insurer issued the lost policy. If the
insurer determines that it issued the policy, the insurer shall commence an
investigation into the terms and conditions relevant to any environmental claim
made under the policy. |

2. The insurer and the insured shall cooperate Wlth each other in determining

the terms of a lost policy. The insurer and the insured shall:



S Ut e W N

2003 — 2004 Legislature —6- LRB-4514/P1"
. PJK:wlj:rs

SECTION 1

a. Provide to each other the facts known or discovered during an investigation,

including the identity of any witnesses with knowledge of facts related to the

issuance or existence of a lost policy.

b. Provide each other with copies of documents establishing facts related to the

lost policy.

_3. If the insurer or the insured discovers information tending to show the

10
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23

existence of am insurance policy-applicable to the-claim; the insurer or the insured -

shall provide an accurate copy of the terms of the policy or a reconstruction of the
policy, upon the request of the insurer or the insured.

4. If the insurer is not able to locate portions of the policy or determine its terms,
conditions, or exclusions, the insurer shé.ll provide copies of all insurance policy
forms issued by the insurer during the applicable policy period that are potentially
applicable to the environmental claim. The inéurer shall state which of the
potentially applicable forms, if any, is most likely to have been issued by the insurer,
or the insurer shall state why it is unable to identify the forms after a goéd faith
search.

(e) If, based on the information discovered in an 1nvest1gat10n of a lost policy,
the insured can show by a preponderance of the evidence that a general liability
insurance policy was issued to the insured by the insurer:

1. If the insured cannot produce evidence that tends to show the policy limits

_ apphcable to the policy, it shall be assumed that the minimum limits of coverage,

including any exclusions to coverage, offered by the insurer during the period in

question were purchased by the insured.
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2. If the insured can produce evidence that tends to show the policy limits
applicable to the policy, then the insurer has the burden of proof to show that a
different policy limit, including any exclusions to coverage, should apply.

(4) APPLICABILITY AND ENFORCEMENT. (a) This section applies to all claims,
whether arising before, on, or after the effective date of this subsection .... [revisor
inserts date].

(b) The commissioner shall enforce this section and any rules adopted by the
office of the commissioner of insurance to implement this section.

(¢) Violation by an insurer of any provision of this section or any rule adopted
under this section is an unfair claim settlement practice under ch. INS 6.11 (3), Wis.
Adm. Code.

(d) Any person who is injured as a result of violation by an insurer of this section
may bring an action againét the insurer for costs, disbursements, and expenses,
including accounting fees and reasonable attorney fees.

(END)
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AN ACT to amend subchapter 111 (title) of chapter 632 [precedes 632.22]; and to
create 632.28 of the statutes; relating to: environmental claims under general

liability insurance policies.

Analysis by the .cgislative Reference Bureau
This is a preliminary draft. /An analysis will be provided in a later version.

The people of the state of Wiscornsin, represented in senate and assembly, do
enact as follows:

SecTioN 1. Subchapter III ‘title) of chapter 632 [precedes 632.22] of the
statutes is amended to read:
CHAPTER 632
SUBCHAPTER III
LIABILITY GENERAL L.IABILITY INSURANCE IN-GENERAL

SECTION 2. 632.28 of the staiutes is created to read:
632.28 Environmental cl2ms under liability insurance policies. (1)

DEerFINITION. In this section, “envivonmental claim” means a claim for defense or
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1 indemnity that is submitted under a g-neral liability insurance policy by an insured
2 and that is based on the insured’s liabhility or potential liability for bodily injury or
3 property damage arising from a release of pollutants onto land, or into air or water,
4 in the state.
5 (2) RULES OF CONSTRUCTION OF POLICY UNDER WHICH CLAIM IS MADE. For
6 interpreting a general liability insurance policy under which an environmental
7 claim is made in any action between the insured and the insurer to determine the -
8 existence of coverage under the policy {or the costs of investigating and remediating
9 environmental contamination, whether in response to governmental demand or
10 under a voluntary written agreement, consent decree, or consent order, including the
11 existence of coverage for the costs «f defending a suit against the insured for
12 investigation and remediation costs, t/c following rules apply:
13 (a) State law shall be applied in all cases involving environmental claims.
14 Nothing in this section shall be interpreted to modify common law rules governing
15 choice of law determinations for sites located outside this state.
16 (b) Any action or agreement by the department of natural resources or the
17 federal environmental protection agency against or with an insured in which the
18 department of natural resources or the federal environmental protection agency, in
19 writing, notifies the insured that il considers the insured to be a potentially
20 responsible party, or directs, requests, or égrees that the insured take action with
21 respect to contamination within this siate, is equivalent to a suit or lawsuit as those
22 terms are used in the general liabilit+ ‘nsurance policy.
23 (¢) The insurer may not deny coverage for any reasonable and necessary fees,
24 costs, and expenses, including costs nnd expenses of remedial investigations and
25 feasibility studies, that are incurred by the insured under a voluntary written
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agreement, consent decree, or consent order between the insured and the
department of natural resources o1 the federal environmental protection agency and

as a result of a written direction, roquest. or agreement by the department of natural

resources or the federal environmental protection agency to take action with respect
to contamination within the statc, on the ground that those expenses constitute
voluntary payments by the insure.

(2) INSURER'S PAYMENT DUTY: TNSURED'S NOTICE DUTY. (a) An insurer with a duty
to pay dlefense or indemnity costs. o both, td an insured for an environmental claim
under a general liability insurance policy that provides that the insurer has a duty
to pay all sums arising out of a risk covered by the policy must pay all defense or

indemnity costs, or both, proximately arising out of the risk in accordance with the

applicable terms of its policy, inciuding its limit of liability, independent of and
unaffected by any other insurance (hat may provide coverage for the same claim.

() 1. Ifan insured who makes an environmental claim under a general liability

insurance policy that provides that the insurer has a duty to pay all sums arising out
of a rick covered by the policy has more than one such general liability insurance

policy insurer, the insured shall provide notice of the claim to every such insurer for

whom the insured hss a carrent address

2. If the ingured’s claim is not §

lv satisfied under par. (a), the insured may

e remainder of claim against only one insurer under subd.

elect to file suit on

106.04 (11).

o~

1., notwithstanding ss. 803.03 and

3

by an insurer ngainst which the insured files suit under subd.

3. Ifreques

2., the insured sho!l provide information regarding other general liability insurance

policies held by th ¢ insured that would potentially provide coverage for the same

environmental ¢l
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rod files suit under subd. 2. may not be

4. An insurer coainst which the ings
required to pay defense or indemnity costs in excess of the applicable policy limits,
if any, on such defensc or indemnity costs,

.
1

(4) CosTs TO nF AWARDED T0 InstnED. The court shall award to an insured the

sum of the costs, dizbursements, and expenses, including accounting fees and

reasonable attornev {tes, necessary to prepare for and participate in an action in

which the insured successfully litigates a coverage issue for an environmental claim.

(5) CONTRIBUTION AMONG INSURFRS. An insurer that pays an environmental

claim may seek coniribution from any other insurer that is liable or potentially liable

for the claim, subject 16 5. 631.43.
(6) PrESUMPTIONs. (a) There iz a rebuttable presumption that the costs of

preliminary assessinonts, remoedial investications, risk assessments, or other

necessary investigation, as those terms are defined by rule by the department of

natural resources, ;o defonse costs pavable by the insurer, subject to the provisions

of the general liabilitv insurance policy under which there is coverage for the costs.

1ption that the costs of removal actions or

(b) There is a rchuttable pres:

feasibility studies, a hose terms are defined by rule by the department of natural

resources, are indem costs and that payment of those costs by the insurer reduces

the insurer’s applicable limit of liability on the insurer’s indemnity obligations,
subject to the provisions of the general liability insurance policy under which there
is coverage for the couis,

(7) LosTPoLicy. (.1 Inthis subsection, “lost policy” means all or any part of a

general liability insvronee polics {15 subject to an environmental claim and that

or otherwise no longer possessed by the insured.

is ruined, destroyed,
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(b) If, after o 1tion by an insured of the insured’s own records,

Higent invest

including computer rocords and the records of past and present agents of the insured,

the insured is unable to reconstruct a lost policy, the insured may provide notice of

the lost policy to the ingurer that the insured believes issued the policy. The notice

must be in writing ail to identify the person or entity claiming

he alleged policyholder, if known, and any other

coverage, includi

t policy known to the person providing the notice.

material facts coz

(¢) Aninsurer must v and promptly investigate a notice of a lost policy

and must provide to the insured ciaiming coverage under the lost policy all facts

ion, and determining the terms, of a lost policy,

the insurer and tho insur ymply with the following minimum standards:

1. Within - " receipt by the insurer of notice of a lost policy,
the insurer shall commence an investigation into the insurer’s records, including

ormine whether the insurer issued the lost policy. If the

computer records. to

insurer determineos that it issucd the policy, the insurer shall commence an

o,

s and conditions relevant to any environmental claim

investigation int:

made under the »

! shall cooperate with each other in determining

9. The insuror and the insu

the terms of a lost o The insurer and the insured shall provide to each other the

facts known or b during aninvestigation, including the identity of any

o related to the issuance or existence of the lost

witnesses with no
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policy, and shall provide cach other with copies of any documents establishing facts

related to the lost policy

3. Ifthe insurer or insured dizcovers information tending to show the existence

of an insurance policy ! applies to the claim, the insurer or insured shall provide

an accurate copy of the terms of the policy or a reconstruction of the policy, upon the

request of the insuver or the insured.

4. Ifthe insurer iz not able to locate portions of the policy or determine its terms,

conditions, or exclusions, the insurer shall provide copies of all insurance policy

» during the applicable policy period that potentially apply

forms issued by the ins

to the environmental c¢laim. The incurer shall identify which of the potentially

applicable forms, if any. is most lilkely to have been issued by the insurer to the

insured, or the insurer «hall state whv it is unable to identify the forms after a good
faith search.

rmation discovered in the investigation of a lost policy, the

(e) If, based on int
insured can show bv o preponderance of the evidence that a general liability
insurance policy was izsued to the insured by the insurer but cannot produce
evidence that tends to =how the pelicy limits applicable to the policy, it shall be
assumed that the mininiiim limits of coverage, including any exclusiqns to coverage,

‘ing the period in question under such policies apply to

that the insurer offered v

the policy purchased by the ingured. (. however, the insured produces evidence that

tends to show the policy limits applic:ble to the policy, the insurer has the burden

of proof to show that a ifferent policy limit, including any exclusions to coverage,

apply to the policy purchased by the insured.
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(1) This act firet applies to environmental claims made on the effective date of

this subseciion.

(END)
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April 26, 2004

1. I have made numerous changes in the language that was submitted for this draft.
Please review the new language very carefully to make sure that I have not
inadvertently changed the intended meaning.

2. I eliminated the definition for “general liability insurance policy” because I don’t
think it is needed or that the one provided adds anything to the commonly understood
meaning for the term. In addition, the one given was too broad because it would include
such policies as automobile insurance policies. I also eliminated the definition for
“notice of a lost policy” because the one provided was too substantive. Iincluded the
substantive parts in proposed s. 632.28 (7) (b).

3. Note proposed s. 632.28 (3). The way in which it is structured and the language in
proposed par. (b) 2. that says, “If the insured’s claim is not fully satisfied,” seem to make
a distinction between the insurer under par. (a) and all other insurers under par. (b).
Is the insurer under par. (a) actually one of the insurers under par. (b)? Should par.
(a) be the principle that applies to payment of a claim by any insurer against whom suit
is filed under par. (b) 2.7 Also, is it really the intention that the insured may elect to
file suit against only one insurer, or should the requirement be that the insured may
elect to file suit against one or more insurers but is not required to file suit against all
insurers? Would it be more accurate if what is now par. (a) came after what is now par.
(b) 2. and the clause, “If the insured’s claim is not fully satisfied,” were left out?

4. Are the presumptions in proposed s. 632.28 (6) meant to apply only in a lawsuit?

5. May the liability insurance policy specifically exclude coverage for the costs
itemized in proposed s. 632.28 (6) (a)?

6. Is it reasonable to require the insured or insurer to “provide an accurate copy of the
terms of the [lost] policy” if they discover information that only tends to show the
existence of an insurance policy? (See proposed s. 632.28 (7) (d) 3.)

7. I changed the first paragraph of the “Applicability and Enforcement” subsection of
the submitted materials to a nonstatutory initial applicability section and did not
include the other three paragraphs because they aren’t necessary. The new provisions
cannot apply retroactively to claims already processed. Perhaps some or all of the new
provisions could apply to some or all claims that are already in process, but it is better
to treat them all in a consistent manner. Therefore, I made the new provisions first
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apply to claims made on the effective date. Might the requirements in this bill possibly
impair contract provisions of a liability insurance policy? Do we need to fashion an
exception to the initial applicability provision for that possibility?

Pamela J. Kahler

Senior Legislative Attorney

Phone: (608) 266-2682

E-mail: pam.kahler@legis.state.wi.us
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insurers? Would it be more accurate if what is now par. (a) came after what is now par.
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terms of the [lost] policy” if they discover information that only tends to show the
existence of an insurance policy? (See proposed s. 632.28 (7) (d) 3.)

7. 1 changed the first paragraph of the “Applicability and Enforcement” subsection of
the submitted materials to a nonstatutory initial applicability section and did not
include the other three paragraphs because they aren’t necessary. The new provisions
cannot apply retroactively to claims already processed. Perhaps some or all of the new
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apply to claims made on the effective date. Might the requirements in this bill possibly
impair contract provisions of a liability insurance policy? Do we need to fashion an
exception to the initial applicability provision for that possibility?

Pamela J. Kahler

Senior Legislative Attorney

Phone: (608) 266-2682

E-mail: pam.kahler@legis.state.wi.us
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n 10 oflaw detennma::lg?fgzréggi}{ggg Ouhld*igw state U g;;ﬁf K Qp&/ AQ
XMW Rl (b) Any action Qr/hgféazﬁ\eﬂ by the d gﬁxjnncnt of natural resources or thc%@xﬁted \ _
J{%ivizf”“””l ‘States Environmental Protection Ag ith an msurcd in which the \ -
:“ éﬁgj 13 dé;a;;;ent of naturai r@;rccs ;>r 151 : ot :7’ nvironmental Protection gency in |
14  writing, notifies the insured that it considers the insured to be a potentially responsxbl
15  party, or directs, requests or agrees that an insured take action with respect to
16  contamination within the state, is equivalent to a suit or lawsuit as those terms are used in
17  any general liability insurance policy.
18 (¢) Insurance coverage for any regs nable and necessary fees, costs and expenses,
19  includin ?efniedral mﬁf t1§ﬁ§ns,, eas1£toy stu - tssandrexp cun ed b)lr:J the
20  insured pursuant to a written voluntary agrecmcnt consent decreﬂéhc‘yr consent /Qrder Q/
21  between the insured and either the departinent of natural resources or the? Eum’red\St
22 Enwmnmental }‘mtechon Agency, when incurred as a result of a vs:{uttegx directjon,
23 request or agreement by the department of natural resources or thcﬁﬁmﬁ\&aies
24 ﬁnvuonmentaly }Vrotectlonf{gency to take action with respect to contamination within the
25  state, shall not be denied the insured on the ground that such expenses constitute
26  voluntary payments by the insured.
27 (2) NOTICE AND COSTS. (a) An insurer with a duty to pay defense or indemnity
28 - costs, or both, to an insured for an environmental claim under a general liability insurance
29  policy that provides that the insurer has a duty to pay all sums arising out of a risk
30  covered by the policy, muyst pay all defense or indemnity costs, or both, proximately
31  arising out of the risk pursuant to ttgle apphcable terms of'its policy, including its limit of
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Remedial Investigation/Feasibility Study

After a site is listed on the NPL, a remedial investigation/feasibility study (RI/FS) is performed at

the site. The remedial investigation serves as the mechanism for collecting data to: QuickLinks
Acronyms

e characterize site conditions; Topics

o determine the nature of the waste; ‘ FAQs

s assess risk to human health and the environment; and Publications

e conduct treatability testing to evaluate the potential performance and cost of the treatment Key to the Site

technologies that are being considered. Search Hints

The FS is the mechanism for the development, screening, and detailed evaluation of alternative Tools
remedial actions. Enviromapper

map hazardous

The Rl and FS are conducted concurrently — data collected in the Rl influence the development of  waste sites in your

remedial alternatives in the FS, which in turn affect the data needs and scope of treatability studies community.

and additional field investigations. This phased approach encourages the continual scoping of the

site characterization effort, which minimizes the collection of unnecessary data and maximizes data  Search

quality. CERCLIS#&E for
information on

hazardous waste

sites across the

The RI/FS process includes these phases:

e Scoping; nation.

e Site Characterization; Review R d
e Development and Screening of Alternatives; ofesgegsﬁ%m
e Treatability Investigations; and W

¢ Detailed Analysis.

Use a Map of NPL
For more information, please consult the RI/FS and Treatability Studies Overview. : Sites in the United

States

Feedback
Contact Us

OSWER Home | Superfund Home | Innovative Technologies Home

EPA Home | Privacy and Security Notice | Contact Us
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View the graphical version of this page at: hitp//www.epa.gov/superfund/whatisst/sfproces/rifs.htm
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liability, independent and unaffected by other insurance that may provide coverage for

the same claim.

(b) If an insured who makes an environmental claim under general liability
insurance policies that providc that an insurer has a duty to pay all sums arising out of a
risk covered by the policy has more than one such general liability insurance policy
insurer, the insured shall provide notice of the claim to all such insurers for whom the
insured has current addresses. If the insured’s claim is not fully satisfied, the insured
may elect to file suit on the claim against only one such insurer, notwithstanding ss.
803.03 and 806.04 (11).

(¢) If requested by an insurer chosen by an insured under paragraph (b), the
insured shall provide information regarding other general liability insurance policies held
by the insured that would potentially provide coverage for the same environmental ¢laim,

(d) An insurer chosen by an insured under paragraph (b) may not be required to
pay defense or indemnity costs in excess of the applicable policy limits, if any, on such

defense or indemnity costs.
(e) The court shall award to an insured the sum of the costs, disbursements and

expenses, including accounting fees and reasonable attorney fees, necessary to prepare

for and participate in an action in which an insured successfully litigates a coverage issue

for an environmental claim.
(3) CONTRIBUTION AMONG INSURERS. An insurer that has paid an environmental

claim may seek contribution from any other insurer that is liable or potentially liable,
subject to s, 631.43.
(4) PRESUMPTIONS. (a) There is a rebuttable presumption that the costs of

preliminary assessments, remedial investigations risk assessments or other necessary

are defense costs payablé by the insurer, subject to the provisions of the apphcable

general liability insurance policy or policies.
(b) There is a rebuttable presumption that payment of the costs of removal actions
or feasibility studies, as thoac terms are defined by rule by the department of natural

resources, are mdemmty cosis and reduce the insurer’s apphcable limit ot lmbxhty on the




