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1 AN ACT to repeql 11.30 (2); to renumber 11.01 (1); to amend 7.40, 8.30 (2), 11.05
(2g), 11.30 (3) (b), 11.61 (1) (c), 13.62 (5g) and 19.42 (3m); ¢o repeal and
recreate 8.30 (2); and fo create 11.01 (1g), 11.01(17), 11.30 (2m) and 11.59 of

-the statutes; relating to: disclosures required in certain campaign

(LI N )

édvez'tiséments. v

Aralysis by the Legislative Reference Bureau
CURRENT LAW

Current law contains several disclosure requirements with regard to
advertisements and similar communications relating to campaigns for state or local
office. With certain exceptions, current law requires every printed advertisement,
billboard, handbill, sample ballot, television or radio advertisement, or other
communication that is paid for through a campaign contribution, disbursement
(expenditure), or obligation to make a campaign contribution or disbursement to
include a statement disclosing the source of the communication. Generally, current
law requires this statement to include the words “Paid for by,” followed by the name
of the committee, group, or individual who pays for or reimburses the cost of the
communication. (§f the communication is by a personal campaign committee, this
statement may identify that committee or any of its bona fide subcommittees. If the
communication is a solicitation on behalf of more than one candidate for a lawful
joint fund-raising effort, this statement may indicate that a joint fund-raising effort
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i is being conducted on behalf of the named candldates rather than indicate the names

of the candidates or personal campaign committees assuming responmblhty for the
communication. No statement need be included if the communication is made by a
person that is not primarily organized for political purposes, unless the
communication constitutes an independent disbursement (generally, an
expenditure made without cooperation or consultation with a candidate or
candidate’s personal campaign committee and made for the purpose of expressly
advocating the election or defeat of a clearly identified candidate). If the
communication is made by a person who makes independent disbursements, the
communication must also include the words “Not authorized by any candidate or
candidate’s agent or committee.”

The current requirements do not apply to the preparation and transmittal of
personal correspondence, the production, wearing, or display of a single personal

-item which is not reproduced or manufactured for distribution to more than one

individual; or communications printed on small items on which the disclosure
information cannot be conveniently printed. In addition, the requirements do not
apply to certain election-related, nonadvertlsmg material included in an
organization’s newsletter, if the newsletter is distributed only to members of the
organization.

Current law also prohibits a person from publishing or disseminating a
communication that does not comply with these disclosure reqmrements However,
this prohibition does not apply to a communications medium that relies in good faith
on the reasonable representations of a person who places an advertisement with the
med1um as to the applicability of these requirements to the person.

Currently, a person who violates these disclosure requirements or the

- pr0h1b1t10n on publication or dissemination is subject to a forfeiture (civil penalty)

of up to $500 per violation. In addition, if the violation is intentional, the person may
be fined not more than $1,000 or imprisoned for not more than six months, or both,
if the violation does not exceed $100 in amount or value, and may be fined not more
than $10,000 or imprisoned for not more than three years and six months, or both,
if the violation exceeds $100 in amount or value. Currently, a private person may,
under certain condltlons, obtain injunctive relief to restrain violations but there is
no pnvate nght of action for damages against violators.

CHANGES TO CURRENT LAW ,
Generally N 5*,,’[”{ o(‘g(‘d@ r{{el’f&*ﬁf{‘\

This bill repeals these dlsclosure r u;u'ements and the prohibition on
publication or dissemination and creates a fiew system of disclosure requirements
applicable to elections for state or local officg. With certain exceptions, the disclosure
requirements under the bill apply to anly person who purchases or incurs an
obligation for an advertisement. Generally, an “advertisement” under this bill is a
communication in a billboard, card, newspaper, newspaper insert, magazine,
mailing of more than 500 pieces of substantially identical materlal pamphlet, flier,
or periodical or on television or radio, if the communicatign constitutes a campaign
contribution or disbursement. The bill creates general digclosure requirements and
additional disclosure requirements applicable to televisign or radm advertisements.

e
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~ In addition, the bill prohibits any person from misrepresenting in anladvermsement
the sponsorshlp or authorlzatmn of the advertlsement 2 (]

The general d18closure requlrements under the bill proh1b1t a person from
purchasing or incurring an obligation for an advertisement unless: a) t
- advertisement includes the statement “Pald for by .... [name of each purchaser]”’ b) ‘Q
. if the advertisement-i: on® supports or opposes the nomination 5
- or election of one or more clearly ldentlﬁed candidates, the person states whether or ”A \ﬁ,\iﬁ “‘9
" not the advertisement is authorized by a candidate, except that this requirement (,
W’H’d'é”s‘ﬁ‘cta ply if the person purchasing the advertisement is the candidate whom the Q A%
advertisement’ orts or that candidate’s personal campaign committee; and c) if * ;Jf
“the advertisement ie print mediajand identifies a candidate whom the person QY
@if' M * is opposing, the person dlscloses in the advertisement the name of any candidate "‘} 6"‘ o
whom the advertisement is intended to benefit, except that this requirement applies *e(,v’“ :
4&@(; e\(;t’ only if the person coordinates or consults with regard to the advertisement, or W1th -
 regard to the disbursement for the advertl ment Wlth the andada e who is¢
1ntended to benefit therefrom_ M - op 3 Syng
* The bill provides that in| a-print-media adver ght
d1sclosure statements must constitute at least 5 percent of the he1ght of the pripted av}
‘{b‘;ul space of the advertisement, except that the type may not be less than 12 pomts in W
s1ze.' If a single advertisement consists of multiple pages, folds, or faces, the um%h
disclosure statements apply only to one page, fold, or face of the advertlsement In Eﬁw
a television advertlsement a written disclosure statement must be made with letters
equal to or greater than 4 percent of the vertical picture heighf/ In a radm G e
: d‘ ertisement, the disclo sure statements must last at least a total of three seconds Q\gd“

zsclosure requzrements applzcable to televzswn and radw MM ‘( t{"é()‘

The blll also requires a person who purchases or incurs/an obligation to (/
purchase a television or radio advertisement that support or. opposes the 0;\1(6(
nomination or election of one or more clearly identified candidates to make certain’
additional disclosures. If the advertasen;gnt is obtained by a candidate or 2
candidate’s personal campalgn committee and mentions the fame of, shows the
picture of, transmits the voice of, or otherwise refers to an opposing candldate, the
advertisement must include a statement spoken by the candidate containing at least
the following: “I am (or “Thls is?) ... [name of candidate], ca dldate for .. [name of

%7» ;}W statement spoken by the chalrperson, executive dlrector, or/treasurer of the political ¢4, ff‘ﬁﬁp
zm ' A - partyfontaining at least the following: “The ... [name of political part, sponsored ¢, ‘Z@
\ Y’ this agvertisement.” Ifthe advertisement is obtamed by a committee other than a iy re

contairding at least the followmg “The .... [name of ommlttee] a political action
commitfee, sponsored this advertlsement Ifthe a ertlsement is obtamed by an
: 1nd1v1d al, the advertlsement must mclude a stat
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- ‘advertisement.” If the advertisement is obtained by any other person, the
advertisement must include a statement spoken by the chief executive or principal
decision maker of the person containing at least the follomng ...[Name of person]
sponsored this advertisement.”

Under the bill a full-screen telewsmn plcture contalmng the 1nd1v1dua1 making
the required statement must be featured throughout the duration of any statement
of a candidate, personal campaign committee, political party, individual, or
commlttee other than a political party or legislative campaign committee. The

€ Tnay not contain an p&ﬁm& other than any visual disclosure
statement required by law. In addition, the image of the individual must occupy at
least 50 percent of the vertical picture height and nothing may block the view of the
individual’s face. If the advertisement is more than five minutes long, the statement
- mugt be made at the beg%&mng and at the end of the adve ement
. ‘ﬁi a ? Ly ; ;"‘exmf é't‘f (LB ﬁffif

‘/ Reme tes an ena ties _ coar G i Pvﬂrl
; : SoNS noT P#ﬂMd(tZ o “?’Z:«P

V The bill prov1des a candldate, or“ is or her personal campalgn committe
a pnvate right of action against any person who purchases or incurs an obligation P V*'?C“—f
" for a television or radio advertisement that violates these disclosure requirements, Porpsses
if the advertisement relates to an election for the office that the candidate seeks. The ©
bill establishes filing requirements that a candidate or personal campaign
committee must follow in order to bring such an action and requires the action to be
brought no later than the ninetieth day after the election. The bill permits a
successful plaintiff to receive damages equal to the total dollar amount of the
television and radio advertising time that was aired in violation of these disclosure
requlrements, except that the damages must be increased to three times that amount
in certain circumstances. Under the bill, a candidate and his or her personal
campaign committee are jointly and individually liable for the payment of damages -
“and any attorney fees awarded in such an action. However, if a candidate is held
personally liable for the payment of damages or attorney fees or both, the candidate
“may not use or be reimbursed with funds from his or her personal campaign
committee in paying the damages or attorney fees.
This bill also applies the civil and criminal penalties that apply to wolatmns of
the current disclosure requirements to violations of the disclosure requirements
established under the bill, except that under the bill the criminal penalties do not
apply to violations of the addltmnal disclosure requ1rements for telewsmn and radio

advertlsements

Because this bill creates a new crime or revises a penalty for an emstmg crime,
the Joint Review Committee on Criminal Penalties may be requested to prepare a
report concermng the proposed penalty and the costs or savmgs that are likely to
result if the bill is enacted.

The people of the state of Wzsconsm, represented in senate and assembly, do
enact as follows
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SECTION 1. 7.40 of the statutes is amended to read:

7.40 Sample ballots. Any individual, committee or candidate, at their own
expense, subject to Iimifations upon contributions and disbursements under ch. 11,
may print a supply of sample ballots, provided they—bear—en-theu‘—faee—the&nferm,men
required by 5-11.30-(2)-and they contain all of the names shown on the official ballot.

SECTION 2. 8.30‘)(<2) of the statutes ié am‘én'déd to read:

8.30(2) Ifno registration statement has been filed by or on behalf of a candiﬂéte
for state or local ofﬁbé‘ijin aébbi':déncé with s. 11.05 :(2g) or (2r) by the applicable

deadline for filing nomihaition papers by Sﬁchcandidate, or the deadline for filing a

' declaration of candidacy foran: office for which nomination papers are not filed, the

name of the candidate may not appear on the ballot. - This subsection may not be
construed to exempt a candidate from applicable penalties if he or she files a
registrétion statement later than the time prescribed in ss. 11.01 (1) (1r) and 11.05
(2g). O e <
‘ SECTiON 3. 830 (2) of the statutes, as aﬁ'ecféd by 2001 W‘isconéin Act 109, is
repealed and recreated to read: |

8.30(2) Ifno ;egisﬁ:ration statement has been filed by or on behalf of a candidate

“for state or local office in accordance with s. 11.05 (2g) by the applicable deadline for

filing nomination papers by the candidate, or the deadline for filing a declaration of
candidacy for an office for whic~hn ?némination papers are not filed, the name of the
candidate may not appear on the ballot. This subsection may not be construed to
exempt a candidate from applicable penalties if he or she files a registration
statement later than the time prescribed in ss. 11.01 (1r) and 11.05 (2g).

SECTION 4. 11.01 g(%) of the statutes is renumbered 11.01 (1r).

SECTION 5. 11.01 (1g) of the statutes is created to read:
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11.01 (1g) “Advertisement” means a communication in the print media’
' ; " Tdemdn
television or radio that constitutes a contribution or disbursement. Z Ly ag; )

SECTION 6. 11.01 (17) of the statutes is created to read:

11.01 (17) “Print medla _1pea

oF

material, pamphl"t’s ﬂlers, or periodicals.

- SECTION 7. 11;05 (2g) of the statutes is amended to read:
s : 11.05 (2g) CANDIDATES AND i’ERSONAL CAMPAIGN COMMITTEES. Every candidate,
- asdefined in s. 11.01 4 An), shall file a regiStration statement with the appropriate
.+ filing officer giving the information ;require&, by sub. (3)." If a candidate appoints
another person as campaign treasurer the candidate’s registration statement shall
be cosigned by the candidate and the candidate’s appointed treasurer. A candidate

" ‘who receives no contributions and makes no disbursements shall file such statement

as prdvided in s. 11.10 (1) but need not appoint a campaign treasurer or designate
a caihpaign depository account until the first contribution is received or

disbursement made. , L -

wﬁ?
F

+:11.30 (2m) (a) Except as provided in parXf) no person may purchase or incur
PErSen méets (egeiisen ew'ls

an obligation for an advertisement unless AM the following

SEcTION 8. 11.30 (2) of the statutes is repealed.

"SECTION 9. 11.30 (2m) of the statutes is created to read:

ame of ‘each: L

purchaser, ai ndmated on the purchaser S reglstratmn statement und rs. 11.05].” % N

Heat &fwr«;;wﬁfew afpears M Tt {fm med iajor 6 Jelevisipp
CIf the advertisement hs supports or opposes the .
J ity J;JZ?{W

nomination or election of one or more clearly identified candidates, the person states shagy

whether or not the advertisement is authorized by a cand1date The statement in the ”c{“ﬂ%
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advertisement shall include the words: “Authorized by .... [name of candid te}
o coudidate’s Qj«d?\
candidate for .... [name or office]” or “Not authorized by/# c’andidatgas applicable. ¢y,

Cm-% g’f»@
This suhdivision does not apply if the person purchasing the advertisement is the /
candidate whom the advertisement supports or that candidate’s personal campaign °
committee. i - e b :
T appeass oc o Hhe Juifomdl
- 8. Ifthe advertisemenl}\is in the print mediajand identifies a candidate whom
the person is opposmg, the person dlscloses in the advertlsement the name of any

| 'candldate whom the advert1sement is mtended to benefit. Th15 subd1v1s1on apphes

only 1f the person coordmates or consults vv1th regard to the advert1sement or Wlth

regard to the dlsbursement for the advertlsement w1th the cand1date Who is

1ntended to beneﬁt therefrom tg AQ rw{‘ Meﬂ ﬁ"

(b) 1. In ammadm'advertlsemen the helght of all dlsclosure statements

- requn'ed under par. (a) shall constltute at least 5 percent of the helght of the pnnted'fn'/agi
E space of the advertlsement except that the type may nat be less than 12 pomts in
-size. If a single advertlseznent censmts of multlple pages, folds, or faces, the

dlsclosure statements reqmred under par. (a) apply only to one page, fold, or face of

the advertlsement
2. In a television advertisement, a written disclesure statement used to comply
with par. (a) shall be made with letters equal to or greater than 4 percent of the
vertical picture heighj{\ owdl W g‘{“k&wﬁf Saaﬁf}oﬁ@@q r Qf ~act ‘-{56(@'
~ 3. In a radio advertisement, all disclosure statements, combined, that are
required under par. (a) shall last at least 3 seconds.
(¢) No person may misrepresent in an Xaczrertisement the sponsorship or

authorization of the advertisement.
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» (d) In addition to }:}}e disclosure statements required under par. (a) and except
A
as provided in pé§.)(“),.a person purchasing or incurring an obligation for an

advertisement on television or radio that supports or opposes the nomination or
VCeftn ) r-tine VT

election of one or more clearlyﬁidentiﬁed candidates shall satisfy M the followinﬁl

1. Ifthe advertisement is purchased by a candidate or a candidate’s personal

campalgn committee, the advertiseme/nti"éhaﬂli include a statement spoken by the

candidate containing at least the following: “I am (or “This is”) .... [name of

cangiidate}, candidate for ... [name of office], and I (or “my campaign* committee”)

‘spon’s’okre'd this advértisement;” This s@;bdivision applies only to an advertisement
that mentions the name of, shows the picture of, transmits the voice of, or otherwise

refers td a candidate for the same office as that sought by the purchasing candidate

nal gainp 'rgkp,cbmmi{:'tee.

2. If the advéftiseméht is purchased by a political parbtf” the é&i}ertisement

- shail:?ki;if:lude a stéte;iien@ spoken: by the chalrperson, é};ecﬁtive, djreétbr, or treasurer

cor 1293lative Compaign committee

‘ undké'r this subdivision shall be the same as the name used by the political party on

the’balloiv: at the election. )

‘3. Ifthe advertisement is pufchésed by a committee other than a political party
or legiglative‘ campaign committee, the advertisement shall include a statement
spbken "by i;he cI;ief e:%ecutive bfﬁcér or tfeasuref of the committee containing at least
the following: “The .... [name of committee], a political action committee, sponsored
this advertisement.” The name of the committee disclosed under this subdivision

shall be the same as the name indicated on the committee’s registration statement

under s. 11.05.

eau e (gn con i :

of the political party containing at least the following: “The ... [name of political

‘f#{’

part@'sponswed this advertisement.” The name of thﬂ political party disclosed -
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4. Except as provided under subd. 1., if the advertigeplent is purchased by an_
individual, the advertisement shall include a statement spoken by the individual
containing at least the following: “I am .... [individual’s name], and I sponsored this
advertisement.” |

5. If the advertisement is purchased by a person other than a candidate, a
candidate’s personal campaign committee, a political party, a committee other than
a poliﬁcal party or legislatiye campaign committee, or an individual, the
advertisement shall include a 'Si:ate’n’ient spoken by the chief executive or principal
decision maker of the purchaser containing at least the followiné’: “...[Name of
person] sponsored this advertisement.”

6. If the advertisement is televiséd, a full-screen picture containing an image
of the individual making the statement required under subds. 1. to 5., in
phthgraphic form or through the actual appearance of the individual on camera, ’
shall be featured throughout the duration of the statement. The picture may not

A4 - o |
: epial other than any visual disclosure statement required by

contéin émy
law. The image of the individual shall occupy at least 50 percent of the vertical
picture height and nothing may block the view of the individual’s face. .
7. If the advertisement is televised and is more than 5 minutes long, any
statement required under subds. 1. to 5. shall be made at the beginning and at the
end of the advertisement.
(e) If an advertisement that is subject to par. (d) is jointly purchased or if an

obligation for such an advertisement is jointly incurred, the statement required

under par. (d) shall name all of the purchasers but need be made by only one

~ individual. Ifa candidate or a candidate’s personal campaign committee is one of the

purchasers or persons who incurs the obligation, that candidate shall be the
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1 ~individual making the statement. If multiple candidates are the purchasers or
2 persone who incur the obligation, if a candidate and a personal campaign committee
3 of another candidate are the purchasers or persons who incur the obligation, or if the -
4 personal campaign committees of multiple candidates are the purchasers or persons
5

o

who incur the obligation, at least one of the candidates shall be the individual

6 making the statement. A Q ™

& - (L) Paragraphs (a) and (d) do not apply to any of the follow 1ng

o @/ ) ov adverbsemenls » the f”‘”L weda
1. An individual who makes dlsbursement with regard to a partlcular election

//j that total less than $1,000 and that do not consntute a contribution to any candldate

10 or other individual.

13 2 &/ A person who is exempt from reporting the purchase of or obligation incurred

;y ; 1;4;\ for an advertisement under 8. 11.06 (2). . , :
SECTION 10. 11 Z) 3) (b) of the statutes is amended to read

- 11.30 (8) (b) Any person named in par. (a) is guilty of a violation of this chapter
unless, before using the communications medium for political purposes other than

18 as provided for in sub. £2) (2m), there is filed with the board a verified declaration

19 specifically stating the communications medium in which the person has financial
20 interest or over which the person has control and the exact nature and extent of the
21 interest or control.

22 SECTION 11. 11.59 of the statutes is created to read:

23 11.59 Liability for unlawful advertisements. (1) A candidate who
24 complies with all applicable requirements under s. 11.30 (2m) throughout the

25 candidate’s campaign, or the personal campaign committee of such a candidate, may
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bring an action for damages against any person who violates s. 11.30 (2m) with
regard to a television or radio advertisement relating to an election for the office that
the candidate seeks. As a condiﬁon of bringing an action under this section, a
candidate for state office, or the personal campaign committee of such a candidate,
shall complete and file with the board a notice of ‘complaint, on a form prescribed by -
the board, regarding a violation of s. 11.30 (2m). The notice Shall be filed after the
airing of the advertisement, but no later than the Friday after the date of the electidn

~Any other candldate, or the personal campaign committee of such other cand1date, ,

as a condition of bnngmg an action under this section, shall file the notice of

complaint during the same time period with the county clerk or, if applicable, the
county board of election commissioners, of any county with territory in the
Jjurisdiction or district that the candidate seeks to represent and shall publish a short

form notice of complaint, in the form prescribed by the board, in a newspaper having

~ general cn'culatlon in the Junsdictmn or dlstrlct that the candldate seeks to

represent. A cand1date or personal campaign comm1ttee shall bring an actmn in
circuit court for the county where the notice of complaint is filed no later than the
90th day following the date of the election.

(2) The court shall award a successful plaintiff in an action under this section
damages equal to the total dollar amount of the television and radio advertising time
that was aired in violation of s. 11.30 (2m). The court shall award treble damages
if the plaintiff notified or reasonably attempted to notify the defendant, by 1st class
mail with return receipt requested, that a particular advertisement or that
particular advertisements failed to comply with s. 11.30 (2m) and if, after the notice
or attempted notice, the advertisement continued to be aired. The court shall

calculate the treble damages beginning on the date on which the notice was accepted
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or rejected by the defendant. Within 5 days after the return receipt for any notice

* mailed under this subsection is provided to the plaintiff, the plaintiff shall send a
‘ cbpy of the notice to the board or to the county clerk or county board of election

* commissioners of the county where the plaintiff’s notice of complaint was filed.

(3) A candidate and his or her personal campaign committee are jointly and

P se¥rei‘ally liable for the payment of damages and any attorney fees awarded in an

action under this section. If a candidate is held personally liable for the payment of

. ‘déméges or atborney fees or b‘oth, the candidate may not use or be reimbursed with

funds from his or her campaign depository account in paying the damages or attorney

SECTION 12. 11.61 (1) (c) of the statutes is ‘amended to read:

~11.61 (1) (¢) Whoever intentionally violates any provision of this chapter other

- than those previded specified in par. (a) and s. 11.30 (2m) (d) and whoever -

mtentlonally violates any prov1smn under par. (b) Where the 1ntent1onal violation -
concerns a spemﬁc figure Whlch does not exceed $100 in amount or value may be fined
not more than $1,000 or ﬁapnsoned for not more than 6 months or both.

SecTioN 13. 13.62 (5g) of the statutes is amendedto read:

13.62 (5g) “Candidate” has the meaning given under s. 11.01 (1 (1r).

SECTION 14. 19.42\ém) of the statutes is amended to read:

19.42 (8m) “Candidate,” except as otherwise provided, has the meaning given
ins. 11.01 @) (1r).

SecTION 15. Nonstatutory provisions.

(1) Notwithstanding section 990.001 (11) of the statutes, if a court finds that
the repeal and recreation of section 8.30 (2) of the statutes by this act, or any part

of the laws specified in 2001 Wisconsin Act 109, section 9115 (2y) (b) is
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unconstitutional, the repeal and recreation of section 8.30 (2) of the statutes by this
act is void.

(END)
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er ’s.agent or committee” e

Egnder this section by a personal campaign committee may identify the com-

mittee or any bona fide subcommittee thereof. v

197 ,C”’S” 4; 1»975 €.93,1199,-224,422;1979-¢:328;1983a.

R ST

H

)75°¢93, 199, 224, 422;-1979.¢..328;-1983-a-491; 1985 3-303:-1987-a. 370; 1989 2.

M, 316; 2003.a. 265

' ;@Notwnhstandmg pars. (a) to

than one candidate for a joint fund ralsing effort or program pursuant to an escrow agreement under

é@, any commutiication fénahng a sohcltatlon on behalf of more

s. 11.16 (5) may omit the names of the candldates or personal campalgn commlttees assuming

i ‘ SR en,
responsibility for the mm if the cefmmumé‘a{%@n%dlscloses that a joint fund raising effort

or program is being conducted on behalf of named candidates.

__History:“1973-¢.334:-1975¢793, 199, 224, 422: 1979 ¢ 328;-1983-a:491:-1985-a--303;-1987.a:-370;-1989.a ]Q?Ml(ﬁf“xﬂ
a\ fg
Ta-316;2003a.265. .. B
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L ?xé @ No person may publish or disseminate, or cause to be published or disseminated any,

nication in violation of this subsection. A communications medium which in good faith relies on
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the

dragl

. . . . };% : N . s .
dissemination of that advertisement based on%X representations, provided. that the representations—
) 3 =
R 1 'réasfb%@v ) )

S

 History S 973 T 3341975 Cr93: 199,224, 422 1979°6. 3285 1983 4 4915 1985 4. 303 T98 T 4-370-1989-a: 192:-4991

(\\a\316; 2003 a, 265 : '

Jjkuesel(lrbunx12) Fri-Apr—15-2005  1:49 pm




et m,ww%\

,{; )
onadvertlsmg materlal

ing jlts POthlcal views Wlth respect to elec-

e
K‘m

L AL
tions whieh are of concern to its membership, m@qé@m dlstr1but10n ojf{fs:eéﬁ newsletter is
tha T

restricted to su@%’%membershlp

f H!storyMJ 9T E

. a. 316; 2003 a. 265.
g

R — g s ST

2 i

jkuesel(Irbunx12) Fri-Apr-15-2005  2:06 pm




DRAFTER’S NOTE LRB-1021/2dn
FROM THE ITK...0...h.
LEGISLATIVE REFERENCE BUREAU Im }:;

(dode)

Representative Pope—Roberts:

This draft retains the current requirement for groups and individuals that attempt to
influence ballot measures to disclose their identities on advertisements. The
enforceability of statutes of this type is not completely clear at this point. In MecIntrye
v. Ohio Elections Commission, 514 U.S. 344 (1995))the U.S. Supreme Court%oided an
Ohio law that applied disclaimer requirements to an independent citizen who spent
less than $100from her own resources voicing her opinions on a ballot measure
anonymously.‘/[Wisconsin’s current law, as well as this draft, do not apply to this type
of situation.]¥In a later case, the Supreme Court indicated that the door to disclaimer
requirements is not closed entirely: in McConnell v. FE.C., 124 S. Ct. 619 (2003); the
court approved one that applied to communications that mention candidates’ It will
take further case law development before we can be assured to what extent disclaimer
requirements in referendum campaigns may be constitutionally enforced.v

Jeffery T. Kuesel
Managing Attorney
Phone: (608) 266-6778
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Representative Pope—Roberts:

This draft retains the current requirement for groups and individuals that attempt to
influence ballot measures to disclose their identities on advertisements. The
enforceability of statutes of this type is not completely clear at this point. In McIntrye
v. Ohio Elections Commission, 514 U.S. 344 (1995), the U.S. Supreme Court voided an
Ohio law that applied disclaimer requirements to an independent citizen who spent
less than $100 from her own resources voicing her opinions on a ballot measure
anonymously. [Wisconsin’s current law, as well as this draft, do not apply to this type
of situation.] In a later case, the Supreme Court indicated that the door to disclaimer
requirements is not closed entirely: in McConnell v. FE.C., 124 S. Ct. 619 (2003), the
court approved one that applied to communications that mention candidates. It will
take further case law development before we can be assured to what extent disclaimer
requirements in referendum campaigns may be constitutionally enforced.

Jeffery T. Kuesel
Managing Attorney
Phone: (608) 266-6778
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Rea)

AN ACT to repeal 11.30 (2); to renumber 11.01 (1); to amend 7.40, 8.30 (2), 11.05
(2g), 11.30 (3) (b), 11.61 (1) (c), 13.62 (5g) and 19.42 (3m); to. repeal and
recreate 8.30 (2); and to create 11.01 (1g), 11.01 (17), 11.30 (2m) and 11.59 of
the statutes; relating to: disclosures required in certain campaign

advertisements. \/

- Analysis by the Legislative Reference Bureau

CURRENT LAW

Current law contains several disclosure requirements with regard to
advertisements and similar communications relating to campaigns for state or local
office. With certain exceptions, current law requires every printed advertisement,
billboard, handbill, sample ballot, television or radio advertisement, or other
communication that is paid for through a campaign contribution, disbursement
(expenditure), or obligation to make a campaign contribution or disbursement to
include a statement disclosing the source of the communication. Generally, current
law requires this statement to include the words “Paid for by,” followed by the name
of the committee, group, or individual who pays for or reimburses the cost of the
communication. If the communication is by a personal campaign committee, this
statement may identify that committee or any of its bona fide subcommittees. If the
communication is a solicitation on behalf of more than one candidate for a lawful
joint fund-raising effort, this statement may indicate that a joint fund-raising effort
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is being conducted on behalf of the named candidates rather than indicate the names
of the candidates or personal campaign committees assuming responsibility for the
communication. No statement need be included if the communication is made by a
person that is not primarily organized for political purposes, unless the
communication constitutes an independent disbursement (generally, an
expenditure made without cooperation or consultation with a candidate or
candidate’s personal campaign committee and made for the purpose of expressly
advocating the election or defeat of a clearly identified candidate). If the
communication is made by a person who makes independent disbursements, the
communication must also include the words “Not authorized by any candidate or
candidate’s agent or committee.” - ‘

The current requirements do not apply to the preparation and transmittal of
personal correspondence; the production, wearing, or display of a single personal
item which is not reproduced or manufactured for distribution to more than one
individual; or communications printed on small items on which the disclosure
information cannot be conveniently printed. In addition, the requirements do not
apply to certain election-related, nonadvertising material included in an
organization’s newsletter, if the newsletter is distributed only to members of the
organization.

Current law also prohibits a person from publishing or disseminating a
communication that does not comply with these disclosure requirements. However,
this prohibition does not apply to a communications medium that relies in good faith
on the reasonable representations of a person who places an advertisement with the
medium as to the applicability of these requirements to the person.

Currently, a person who violates these disclosure requirements or the
prohibition on publication or dissemination is subject to a forfeiture (civil penalty)
of up to $500 per violation. In addition, if the violation is intentional, the person may
be fined not more than $1,000 or imprisoned for not more than six months, or both,
if the violation does not exceed $100 in amount or value, and may be fined not more
than $10,000 or imprisoned for not more than three years and six months, or both,
if the violation exceeds $100 in amount or value. Currently, a private person may,
ander certain conditions, obtain injunctive relief to restrain violations but there is
no private right of action for damages against violators.

CHANGES TO CURRENT LAW

Generally

This bill repeals these disclosure requirements and the prohibition on
publication or dissemination and creates a new system of disclosure requirements
applicable to elections for state or local office and state or local referenda. With
certain exceptions, the disclosure requirements under the bill apply to any person
who purchases or incurs an obligation for an advertisement. Generally, an
“sdvertisement” under this bill is a communication in a billboard, card, newspaper,
newspaper insert, magazine, mailing of more than 500 pieces of substantially
identical printed or electronic material, pamphlet, flier, or periodical or on television
or radio, if the communication constitutes a campaign contribution or disbursement.
The bill creates general disclosure requirements and additional disclosure
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requirements applicable to television or radio advertisements. In addition, the bill
prohibits any person from misrepresenting in any advertisement the sponsorship or
authorization of the advertisement.

The general disclosure requirements under the bill prohibit a person from
purchasing or incurring an obligation for an advertisement unless: a) the
advertisement includes the statement “Paid for by .... [name of each purchaser]” and,
if the advertisement appears in the print media or on television, the purchaser’s full
address and the purchaser’s telephone number and electronic mail address, if any;
b) if the advertisement supports or opposes the nomination or election of one or more
clearly identified candidates, the person states whether or not the advertisement is
authorized by a candidate, except that this requirement does not apply if the person
purchasing the advertisement is the candidate whom the advertisement supports or
that candidate’s personal campaign committee; and c) if the advertisement appears
in the print media or on the Internet and identifies a candidate whom the person is
opposing, the person discloses in the advertisement the name of any candidate whom
the advertisement is intended to benefit, except that this requirement applies only
if the person coordinates or consults with regard to the advertisement, or with regard
to the disbursement for the advertisement, with the candidate who is intended to
benefit therefrom.

The bill provides that in an advertisement that appears in print media or on the
Internet, the height of all of the disclosure statements must constitute at least 5
percent of the height of the total space of the advertisement, except that the type may
not be less than 12 points in size. If a single advertisement consists of multiple pages,
folds, or faces, the disclosure statements apply only to one page, fold, or face of the
advertisement. In a television advertisement, a written disclosure statement must
be made with letters equal to or greater than 4 percent of the vertical picture height
and the statement must appear for at least four seconds. In a radio advertisement,
the disclosure statements must last at least a total of three seconds.

Additional disclosure requirements applicable to television and radio

The bill also requires a person who purchases or incurs an obligation to
purchase a television or radio advertisement that supports or opposes the
nomination or election of one or more clearly identified candidates to make certain
additional disclosures. If the advertisement is obtained by a candidate or a

candidate’s personal campaign committee

-

% (I1re-0 ansmits.thevo -01; 0T 0therwr " the
advertisement must include a statement spoken by the candidate containing at least
the following: “I am (or “This is”) .... [name of candidate], candidate for .... [name of
office], and I (or “my campaign committee”) sponsored this advertisement.” If the
advertisement is obtained by a political party or legislative campaign committee, the
advertisement must include a statement spoken by the chairperson, executive
director, or treasurer of the political party or legislative campaign committee
containing at least the following: “The .... [name of political party or legislative
campaign committee] sponsored this advertisement.” If the advertisement is
obtained by a committee other than a political party or legislative campaign
committee, the advertisement must include a statement spoken by the chief

)62 7 )
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executive officer or treasurer of the committee containing at least the following: “The
... [name of committee], a political action committee, sponsored this advertisement.”
If the advertisement is obtained by an individual, the advertisement must include
a statement spoken by the individual containing at least the following: “I am ....
[individual’s name], and I sponsored this advertisement.” If the advertisement is
obtained by any other person, the advertisement must include a statement spoken

_by the chief executive or principal decision maker of the person containing at least

the following: “....[Name of person] sponsored this advertisement.”

Under the bill a full-screen television picture containing the individual making
the required statement must be featured throughout the duration of any statement
of a candidate, personal campaign committee, political party, individual, or
committee other than a political party or legislative campaign committee. The
picture may not contain any text other than any visual disclosure statement required
by law. In addition, the image of the individual must occupy at least 50 percent of
the vertical picture height and nothing may block the view of the individual’s face.
If the advertisement is more than five minutes long, the statement must be made at
the beginning and at the end of the advertisement.

The bill retains the current exceptions for subcommittees of personal campaign
committees, joint fund raising efforts, news letters, and persons not primarily

organized for political purposes.

Remedies and penalties

The bill provides a candidate, or his or her personal campaign committee, with
a private right of action against any person who purchases or incurs an obligation
for a television or radio advertisement that violates these disclosure requirements,
if the advertisement relates to an election for the office that the candidate seeks. The
bill establishes filing requirements that a candidate or personal campaign
committee must follow in order to bring such an action and requires the action to be
brought no later than the ninetieth day after the election. The bill permits a
successful plaintiff to receive damages equal to the total dollar amount of the
television and radio advertising time that was aired in violation of these disclosure
requirements, except that the damages must be increased to three times that amount
in certain circumstances. Under the bill, a candidate and his or her personal
campaign committee are jointly and individually liable for the payment of damages
and any attorney fees awarded in such an action. However, if a candidate is held
personally liable for the payment of damages or attorney fees or both, the candidate
may not use or be reimbursed with funds from his or her personal campaign
committee in paying the damages or attorney fees.

This bill also applies the civil and criminal penalties that apply to violations of
the current disclosure requirements to violations of the disclosure requirements
established under the bill, except that under the bill the criminal penalties do not
apply to violations of the additional disclosure requirements for television and radio

advertisements.

Because this bill creates a new crime or revises a penalty for an existing crime,
the Joint Review Committee on Criminal Penalties may be requested to prepare a
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report concerning the proposed penalty and the costs or savings that are likely to
result if the bill is enacted.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SECTION 1. 7.40 of the statutes is amended to read:
7.40 Sample ballots. Any individual, committee or candidate, at their own

expense, subject to limitations upon contributions and disbursements under ch. 11,

may print a supply of sample ballots, provided they-bearon-theirface the-information
required-by-s-—11.30-(2)-and they contain all of the names shown on the official ballot.

SECTION 2. 8.30 (2) of the statutes is amended to read:

8.30 (2) Ifno registration statement has been filed by or on behalf of a candidate
for state or local office in accordance with s. 11.05 (2g) or (2r) by the applicable
deadline for filing nomination papers by such candidate, or the deadline for filing a
declaration of candidacy for an office for which nomination papers are not filed, the
name of the candidate may not appear on the ballot. This subsection may not be
construed to exempt a candidate from applicable penalties if he or she files a
registration statement later than the time prescribed in ss. 11.01 (1) (1r) and 11.05
(2g).

SECTION 3. 8.30 (2) of the statutes, as affected by 2001 Wisconsin Act 109, is
repealed and recreated to read:

8.30(2) If no registration statement has been filed by or on behalf of a candidate
for state or local office in accordance with s. 11.05 (2g) by the applicable deadline for
filing nomination papers by the candidate, or the deadline for filing a declaration of
éandidacy for an office for which nomination papers are not filed, the name of the

candidate may not appear on the ballot. This subsection may not be construed to
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exempt a candidate from applicable penalties if he or she files a registration
statement later than the time prescribed in ss. 11.01 (1r) and 11.05 (2g).

SECTION 4. 11.01 (1) of the statutes is renumbered 11.01 (1r).

SEcTION 5. 11.01 (1g) of the statutes is created to read:

11.01 (1g) “Advertisement” means a communication that appears in £he print
media, on the Internet, or on television or radio that constitutes a contribution or
disbursement.

SECTION 6. 11.01 (17) of the statutes is created to read:

11.01 (17) “Print media” means billboards, cards, newspapers, newspaper
inserts, magazines, sample ballots, mailings of more than 500 pieces of substantially
identical f)rinted or electronic material, pamphlets, fliers, or periodicals.

SECTION 7. 11.05 (2g) of the statutes is amended to read:

11.05 (2g) CANDIDATES AND PERSONAL CAMPAIGN COMMITTEES. Every candidate,
as defined in s. 11.01 (1) (1r), shall file a registration statement with the appfopriate
filing officer giving the information required by sub. (3). If a candidate appoints
another person as campaign treasurer the candidate’s registration statement shall
be cosigned by the candidate and the candidate’s appointed treasurer. A candidate
who receives no contributions and makes no disbursements shall file such statement
as provided in s. 11.10 (1) but need not appoint a campaign treasurer or designate
a campaign depository account until the first contribution is received or
disbursement made.

SECTION 8. 11.30 (2) of the statutes is repealed.

SEcTION 9. 11.30 (2m) of the statutes is created to read:
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11.30 (2m) (a) Except as provided in par. (i), no person may purchase or incur
an obligation for an advertisement unless the person meets the following
requirements:

1. The advertisement includes the statement “Paid for by .... [name of each
purchaser, as indicated on the purchaser’s registration statement under s. 11.05].”
In addition, if the advertisement appears in the print media, on the Internet, or on
television, the advertisement shall include the purchaser’s full address and the
purchaser’s telephone number and electronic mail address, if any.

9. If the advertisement supports or opposes the nomination or election of one
or more clearly identified candidates, the pérson states whether or not the
advertisement is authorized by a candidate. The statement in the advertisement
shall include the words: “Authorized by .... [name of candidate], candidate for ....
[name or office]” or “Not authorized by any candidate, candidate’s agent, or
committee,” as applicable. This subdivision does not apply if the person purchasing
the advertisement is the candidate whom the advertisement supports or that
candidate’s personal campaign committee.

3. If the advertisement appears in the print media or on the Internet and
identifies a candidate whom the person is opposing, the person discloses in the
advertisement the name of any candidate whom the advertisement is intended to
benefit. This subdivision applies only if the person coordinates or consults W1th
regard to the advertisement, or with regard to the disbursement for the
advertisement, with the candidate who is intended to benefit therefrom.

(b) 1. In an advertisement that appears in the print media or on the Internet,
the height of all disclosure statements required under par. (a) shall constitute at least

5 percent of the height of the total space of the advertisement, except that the type
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may not be less than 12 points in size. If a single advertisement consists of multiple
pages, folds, or faces, the disclosure statements reqm'fed under par. (a) apply only to
one page, fold, or face of the advertisement.

2. In a television advertisement, a written disclosure statement used to comply
with par. (é) shall be made with letters equalito or greater than 4 percent of the
vertical picture height and the statement shall appear for at least 4 seconds.

3. In a radio advertisement, all disclosure statements, combined, that are
required under par. (a) shall last at least 3 seconds.

(¢) No person may misrepresent in any advertisement the sponsorship or
authorization of the advertisement.

(d) In addition to the disclosure statements required under par. (a) and except
as provided in par. (i), a person purchasing or incurring an obligation for an
advertisement on television or radio that supports or opposes the nomination or
election of one or more clearly identified candidates shall satisfy the following
requirements:

1. If the advertisement is purchased by a candidate br a candidate’s personal
campaign committee, the advertisement shall include a statement spoken by the
candidate containing at least the following: “I am (or “This is”) .... [name of
candidate], candidate for .... [name of office], and I (or “my campaign committee”)

sponsored this advertisement.”

.

e TS

2. If the advertisement is purchased by a political party or legislative campaign

committee, the advertisement shall include a statement spoken by the chairperson,

/7

his-gubdivisiorn ”aﬁpﬁéﬁ ‘onlyto an advertisemerit-.
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executive director, or treasurer of the political party containing at least the following:
“The .... [name of political party or legislative campaign committee] sponsored this
advertisement.” The name of a political party disclosed under this subdivision shall
be the same as the name used by the political party on the ballot at the election.

3. If the advertisement is purchased by a committee other than a political party
or legislative campaign committee, the advertisement shall include a statement
spoken by the chief executive officer or treasurer of the committee containing at least
the following: “The .... [name of committee], a political action committee, sponsored
this advertisement.” The name of the committee disclosed under this subdivision
shall be the same as the name indicated on the committee’s registration statement
under s. 11.05.

4. Except as provided under subd. 1., if the advertisement is purchased by an
individual, the advertisement shall include a statement spoken by the individual
containing at least the following: “I am .... [individual’s name], and I sponsored this
advertisement.” |

5. If the advertisement is purchased by a person other than a candidate, a
candidate’s personal campaign committee, a political party, a committee other than
a political party or legislative campaign committee, or an individual, the
advertisement shall include a statement spoken by the chief executive or principal
decision maker of the purchaser containing at least the following: “....[Name of
person] sponsored this advertisement.”

6. If the advertisement is televised, a full-screen picture containing an image
of the individual making the statement required under subds. 1. to 5., in
photographic form or through the actual appearance of the individual on camera,

shall be featured throughout the duration of the statement. The picture may not
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contain any text other than any visual disclosure statement required by law. The
image of the individual shall occupy at least 50 percent of the vertical picture height
and nothing may block the view of the individual’s face.

7. If the advertisement is televised and is more than 5 minutes long, any
statement required under subds. 1. to 5. shall be made at the beginning and at the
end of the advertisement.

(e) If an advertisement that is subject to par. (d) is jointly purchased or if an
obligation for such an advertisement is jointly incurred, the statement required
under par. (d) shall name all of the purchasers but neea be made by only one
individual. If a candidate or a candidate’s personal campaign committee is one of the
purchasers or persons who incurs the obligation, that candidate shall be the
individual making the statement. If multiple candidates are the purchasers or
persons who incur the obligation, if a candidate and a personal campaign committee
of another candidate are the purchasers or persons who incur the obligation, or if the
personal campaign committees of multiple candidates are the purchasers or persons
who incur the obligation, at least one of the candidates shall be the individual
making the statement.

(f) Advertisements under this section by a personal campaign committee may
identify the committee or any bona fide subcommittee thereof.

(g) Notwithstanding pars. (a) to (e), any advertisement making a solicitation
on behalf of more than one candidate for a joint fund raising effort or program
pursuant to an escrow agreement under s. 11.16 (5) may omit the names of the
candidates or personal campaign committees éssuming responsibility for the
advertisement if the adverﬁsement discloses that a joint fund raising effort or

program is being conducted on behalf of named candidates.
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(h) No person may publish or disseminate, or cause to be published or
disseminated any advertisement in violation of this subsection. A communications
medium which in good faith relies on the reasonable representations of any person
who places an advertisement with that medium as to the applicability of this
subsection to that person does not violate this paragraph as a result of publication
or dissemination of that advertisement based on those representations.

(i) Paragraphs (a), (c), and (d) do not apply to any of the following:

1. An individual who makes disbursements for advertisements in the print
media with regard to a particular election that total less than $1,000 and that do not
constitute a contribution to any candidate or other individual.

2. A person who is exempt from reporting the purchase of or obligation incurred
for an advertisement under s. 11.06 (2).

3. An organization that disseminates nonadvertising material in a regularly
published newsletter that expresses its political views with respect to elections that
are of concern to its membership, if distribution of the newsletter is restricted to that
membership.

SECTION 10. 11.30 (3) (b) of the statutes is amended to read:

11.30 (3) (b) Any person named in par. (a) is guilty of a violation of this chapter
unless, before using the communications medium for political purposes other than
as provided for in sub. {2) (2m), there is filed with the board a verified declaration
specifically stating the communications medium in which the person has financial
interest or over which the person has control and the exact nature and extent of the

interest or control.

SECTION 11. 11.59 of the statutes is created to read:
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11.59 Liability for unlawful advertisements. (1) A candidate who
complies with all applicable requirements under s. 11.30 (2m) throughout the
candidate’s campaign, or the personal campaign committee of such a candidate, may
bring an action for damages against any person who violates s. 11.30 (2m) with
regard to a television or radio advertisement relating to an election for the office that
the candidate seeks. As a condition of bringing an action under this section, a
candidate for state office, or the personal campaign committee of such a candidate,
shall complete and file with the board a notice of complaint, on a form prescribed by
the board, regarding a violation of s. 11.30 (2m). The notice shall be filed after the
airing of the advertisement, but no later than the Friday after the date of the election.
Any other candidate, of the personal campaign committee of such other candidate,
as a condition of bringing an action under this section, shall file the notice of
complaint during the same time period with the county clerk or, if applicable, the
county board of election commissioners, of any county with territory in the
jurisdiction or district that the candidate seeks to represent and shall publish a short
form notice of complaint, in the form prescribed by the board, in a newspaper having
general circulation in the jurisdiction or district that the candidate seeks to
represent. A candidate or personal campaign committee shall bring an action in
circuit court for thé county where the notice of complaint is filed no later than the
90th day following the date of the election.

(2) The court shall award a successful plaintiff in an action under this section
damages equal to the total dollar amount of the television and radio advertising time
that was aired in violation of s. 11.30 (2m). The court shall award treble damages
if the plaintiff notified or reasonably attempted to notify the defendant, by 1st class

mail with return receipt requested, that a particular advertisement or that
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particular advertisements failed to comply with s. 11.30 (2m) and if, after the notice
or attempted notice, the advertisement continued to be aired. The court shall
calculate the treble damages beginning on the date on whibh the notice was accepted
or rejected by the defendant. Within 5 days after the return receipt for any notice
mailed under this subsection is provided to the plaintiff, the plaintiff shall send a
copy of the notice to the board or to the county clerk or county board of election
commissioners of the county where the plaintiff’s notice of complaint was filed.

(3) A candidate and his or her personal campaign committee are jointly and
severally liable for the payment of damages and any attorney fees awarded in an
action under this section. If a candidate is held personally liable for the payment of
damages or attorney fees or both, the candidate may not use or be reimbursed with
funds from his or her campaign depository account in paying the damages or attorney
fees. |

SECTION 12. 11.61 (1) (c) of the statutes is amended to read:

11.61 (1) (¢) Whoever intentionally violates any provision of this chapter other
than those provided specified in par. (a) and s. 11.30 (2m) (d) and whoever
intentionally violates any provision under par. (b) where the intentional violation
concerns a specific figure which does not exceed $100 in amount or value may be fined
not more than $1,000 or imprisoned for not more than 6 months or both.

SECTION 13. 13.62 (5g) of the Vstatutes is amended to read:

13.62 (5g) “Candidate” has the meaning given under s. 11.01 (1) (1r).

SECTION 14. 19.42 (3m) of the statutes is amended to read:

19.42 (3m) “Candidate,” except as otherwise provided, has the meaning given

ins. 11.01 &) (An).

SECTION 15. Nonstatutory provisions.
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1 @) Notwithstanding section 990.001 (11) of the statutes, if a court finds that

2 the repeal and recreation of section 8.30 (2) of the statutes by this act, or any part

3 of the laws specified in 2001 Wisconsin Act 109, section 9115 (2y) (b) is

4 unconstitutional, the repeal and recreation of section 8.30 (2) of the statutes by this
5 act is void.

6 ' (END)
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