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eptember 23,2003 = Introduced by Senators ROESSLER, A. LASEE, COWLES and
%A/g& cosponsore& by-Representatives Bies, MUSSER, OWENS, M. LEHMAN, fﬁ
J. LEamaN, Ott, VAN Roy and TAYLOR. Referred to Committee on /

S | ud1c1ar Correctlons and Privacy. yd

AN ACT to renumber 767.32 (2m); to amend 46.10 (14) (b), 46.247, 48.30 (6) (b),
48.31 (7) (b), 48.357 (5m) (a), 48.363 (1) (c), 49.22 (9), 301.12 (14) (b), 301.12 (14)
(), 767.085 (2) (b), 767.085 (2m) (a) 2., 767.23 (1n), 767.25 (1j), 767.25 (1m) (b),
767.295 (2) (), 767.32 (1) (b) 4., 767.32 (2), 767.33 (1) (a), 767.33 (1) (b), 767.45
(7), 767.455 (6), T67.477 (2), 938.30 (6) (b), 938.31 (7) (b), 938.357 (5m) (a) and
938.363 (1) (¢); and fo create 767.085 (1) (dm), 767.25 (1r) and 767.32 (2m) (b)

of the statutes; relating to: 4s¢ of thd prcentage

consideration of income disparity in determining child supportgfénd

information to be included in family action petitions. J
PRI T e N 7

percentage standard, and it requires a payer to pay 17%)of hig/or her gross income
for one child, 25% for two children, 29@01‘ three children, SI@for four children, and (")
34%/for five or more children. Y Z‘{j
p %
E
5

“those rules to “provide for consideration of each

%dmma/s“tratlv\eev@}@wﬂafﬂ o req

St

The statute that regmre% DWD to.establish the percentage standard by

\
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| parent’s income and physical placement with the child in determining child support
in cases in which both parents have substantial physical placement with the child.

N Thus, in addition to the percentage standard, the rules set out a spec1al method that

pay Suﬁ}ggz for one or 'ore children from a prevmus marriage or other relationship
(serial-fa 11y payer),
ldren for more time than the other parent (split—custody payer).
In In re Mo wrriage of Randall v. Randall, 2000 WI App 98, 235 Wis. 2d 1, 612
he Wisconsin Court of Appeals decided that, even though the
&.setting out the special method for. ealculatmg child support for
shared—-time, serial-family, and split-custody pa{;fers is permissive in the rule, a
court is requlred to use the special methe’ﬂ if the payer is a shared—-tlme
serial-family, or split—custody payer be/cﬁ”ﬁse the special method is part of the
percentage standard, whic the court ;,s/requu‘ed to use under the statute. This bill
reverses that decision. :
Under the bill, DWD is re ot 1red to establish the percentage standard by rule
and requlred to provide by rulé for adjustments to the percen tage “standard that a
court may, in its discretign, use for determining support.in cases in which both
parents have substantial hysical ﬁ cement with the ghr“ra/(:fm which a parent has

a preexisting obligation to support a%@mild. The bilt authorizes, but does not require,

% percentage standard by using the speci
%

a court to modify the amount of chi%d support that it would order if it used the
ial method of calculating child support set out

in the rule if both parents have substaj

or has at least two children and cares for at least one, but not -

|
4

ptial physical placement with the child ora /

K\pa\rent has a preexisting obligation to’support a child
Under current law, a court may,/upon the request of a party,gmodlfy the amount
of child support that would be ordered/ll))y using the percentage standard if the court,
after considering a number of factors, finds that use of the percentage standard is
unfair to the child or to either of the parties. Among the factors under current law
that the court must consider are the financial resources and earning capacity of each
parent. This bill adds that the court must also consider the resulting disparity in the
parties’ incomes and resources and, if the payer’s income and resources are lower
than the payee’s, whether application of the percentage standard would create
substantially disparate standards of living between the parties. This addition is
intended to address the decision in Luciani v. Montemurro—Luciant, 199 Wis. 2d 280,
544 N.W. 2d 561 (1996), which some perceive as unfair to the child support payer.
In that case, the parent with less physical placement with the couple’s two children
and whose income was much lower than the income of the parent with more physical
placement was ordered to pay child support in the amount determined by using the
percentage standard without any modification based on the payee’s significantly
higher income.
Current law specifies certain information that must be included in a petition
in an action affecting the family, such as a divorce, paternity action, or action to
enforce or revise an order issued in a divorce. This bill requires a petition in an action
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affecting the family to indicate whether either of the parties is obligated to pay child
or family support under a judgment or order issued by a court and, if so, the name
of the court and the amount of support owed under the judgment or order.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

T e

P Q‘
%

SECTION 1. 46.10 (14) (b) of the statutes is amended to read:

46.10 (14) (b) Except as provided in par. (¢) and subject to par. (cm), liability |

of a parent specified in sub. (2) or s. 46.03 (18) for the care and maintenance of the
p%ent’s minor child who has been placed by a court order under s. 48.355 or 48.357
in eﬁ‘?é‘s«idential nonmedical facility such as a group home, foster home, treatment
foster home, or resrdentlal care center for children and youth silall be determined by
the court by using the percentage standard estab%ished by the department of
workforce development under s. 49 22 9) gg; and by applying the percentage

%%

standard in the manner established by e

department under s. 46.247.

SECTION 2. 46.247 of the statutes is amen&ed to read:

46.247 Applicaticn of c}xﬂd support standar&for certain children. For

T
S,

purposes of determmlng chlld support under s. 46.10 (14) (b);-the department shall

promulgate rules reLated to the application of the standard\ estabhshed by the
department of Mrkforce development under s. 49.22 (9) (a) tq a child support
obligation ;'gr the care and maintenance of a child who is placed by\Ka court order
under 5548 355 or 48.357 in a residential, nonmedical facility. The ruIés shall take
mte account the needs of any person, including dependent children othe than the
ch1ld whom either parent is legally obligated to support.

SECTION 3. 48.30 (6) (b) of the statutes is amended to read:

.

B

N
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5 <- date of the dispositional hearing or as otherwise ordered by the cour

48.30 (6) (b) Ifit appears to the court that disposition of the case may include
placement of the child outside the child’s home, the court shall order the child’s
parent to provide a statement of income, assets, debts, and living expenses to the

court or the designated agency under s. 48.33 (1) at least 5 days before the scheduled

“The clerk of

court shall provide, without charge, to any parent ordered to pro de a statement of

income,'m%i‘sskets, debts, and living expenses a document setting forth the percentage

standard estei;ﬁahed by the department of workforce de elopment under s. 49.22 (9)

(_) and the manner of 1ts apphcatlon estabhshed y the department of health and

e factors that a court may consider

family services under s. 4;6 247 and listing t

under s. 46.10 (14) (c¢).

SECTION 4. 48.31 (7) (b) of the tutes is amended to read:

e coﬁrgt that disposition of the case may include
\,
placement of the child outside the child’s hz'i’n;e, the court shall order the child’s

»,

ent of income, assets, debts and living expenses to the

48.31 (7) (b) Ifit appears

parent to provide a stat

court or the designated agency under s. 48.33 (1) at lea%i,; 5 days before the scheduled |

date of the dispositional hearing or as otherwise ordered B}é the court. The clerk of

e, without charge, to any parent ordered to p{()wde a statement of
e

income, as;, 2ts, debts, and living expenses a document setting fof‘th the percentage

court shall pro

standaré{ estabhshed by the department of workforce development under s.49.22 (9)

,

(a)a d the manner of its application established by the department of health and

ily services under s. 46.247 and listing the factors that a court may consider
under s. 46.10 (14) (¢). 5

SECTION 5. 48.357 (5m) (a) of the statutes is amended to read: f

M"w‘ﬁ

i ——
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48.357 (5m) (a) If a proposed change in placement changes a child’s placemen? &%
from a placement in the child’s home to a placement outside the child’s home, the
court shall order the child’s parent to provide a statement of income, assets, debts, \{
andﬁgving expenses to the court or the person or agency primarily responsible for
implei‘x nting the dispositional order by a date specified by the court. The clerk of
court shallt ovide, without charge, to any parent ordered to provide a statement of
income, assets,‘fi*ebts,‘ and living expenses a document setting forth the percentage
standard estabhshe&ﬁy the department of workforce development under s. 49.22 (9)
(a) and the manner of 11% apphcatlon established by the department of health and
family services under s. 43 2{:17 and listing the facto;;s" ghat a court may consider
under s. 46.10 (14) (¢). Ifthe cﬁ\id is placed outsu;,e the child’s home, the court shall
determine the liability of the pare%ﬁ{\ri the %anner provided in s. 46.10 (14).

SECTION 6. 48.363 (1) (¢) of the st gntes is amended to read:

48.363 (1) (¢) If the proposed rewsm is for a change in the amount of child

support to be paid by a parent,ﬁﬁle court shall Ex‘der the child’s parent to provide a
f

statement of income, assei;si debts, and living expefgg,es to the court and the person

p
or agency primarily resji)onsible for implementing the aispositional order by a date
N\

~ specified by the cgm't The clerk of court shall provide, Wlthout charge to any parent

ordered tofpfowde a statement of income, assets, debts, and living expenses a
docume;ﬁ: setting forth the percentage standard established by the department of
Workforce development under s. 49.22 (9) (a) and the manner of its application
established by the department of health and family services under s. 46.247 and
listing the factors that a court may consider under s. 46.10 (14) (c).

SECTION 7. 49.22 (9) of the statutes is amended to read:
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1 49.22 (9) (a) The department shall promulgate rules that provide a standa;a‘ix‘%i
2 for courts to use in determining a child support obligation based upon a percentage %
3 of the gross income and assets of either or both parents. %
4 (b) The department shall promulgate rules shall that provide for eonsideration 1
6
7
8
9 y
10 'SECTION 8. 301.12 ( 14)%) of the statutels amended to read:
11 301.12 (14) (b) Except as pro@mgled n . (¢) and subject to par. (cm), liability
12 of a parent specified in sub. (2) or s. 0 ( 18) for the care and maintenance of the

13 parent’s minor child who has been laced by %mcourt order under s. 938.183, 938.355,

14 or 938.357 in a residential, nogmedical famk*zy sm&h as a group home, foster home, |
15 treatment foster home, residential care center for children and youth, or juvenile
;

y4

16 correctional 1nst1tut101}fshall be determined by the court%by using the percentage |

17 standard estabhshe,d/ by the department of workforce developmegt under s. 49.22 (9) ;

18 (a) and by apg;y{ng the percentage standard in the manner sz%ahllshed by the

19 departmengﬁider par. (g).

20 Sgg@f;ON 9. 301.12 (14) (g) of the statutes is amended to read:

21 /561.12 (14) (g) For purposes of determining child support under par. (b), the |
22 dﬁf;artment shall promulgate rules related to the application of the standard i

23 /established by the department of workforce development under s. 49.22 (9) (a) to a

24 child support obligation for the care and maintenance of a child who is placed by a

25 court order under s. 938.183, 938.355, or 938.357 in a residential, nonmedical facility.
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The. Mptﬁ’es shall take 1n nto-account, the needs of _any.person,, 1nc1ud1ng dependent

Mo
e

2 children other Mhan the child, Whom e1ther parent is legally obligated to support.

3 SECTION‘#'Y'GTOSS (1) (dm) of the statutes is created to read:

4 767.085 (1) (dm) Whether either of the parties is obligated to pay child or family

5 support under a judgment or order issued by a court and, if so, the name of the court

6 that issued each judgment or order and the amount of child or family support owed

7 under each judgment or order, if known.

8 ) SECTION 11. 767. 085 (2) (b) of the statutes is amended to read:

9 767.085 (2) (b) The clerk of court shall provide without charge, to each person
10 filing a petition requesting child support, a document setting forth the percentage

11 standard established by the department under s. 49.22 (9) (a) and listing the factors
12 whieh that a court may consider under s. 767.25 (1m) and (1r).

13 T SECTION 12. 767.085 (2m) (a) 2. of the statutes is am nded to read:

14 767. 085 (Zm) (a) 2. Shall be accompanied by a ocument, provided without
15 charge by the clerk of courb settmg forth the pe;pcentage standard established by the

16 department under s. 49.22 (9) f_) and lls‘tmg the factors whieh that a court may

17 consider under s. 767.25 (1m) and{lrl ",

.

18 SECTION 13. 767. 23 (,’Ln’) of the statutes" 1s amended to read:

19 767.23 (1n) Before making any temporary\ﬁxorder under sub. (1), the court or
20 circuit court cgmnﬁssmner shall consider those factors that the court is required by
21 this che;vpferico consider before entering a final judgment on the same subject matter.
22 In m&ﬁ&mg a determination under sub. (1) (a) or (am), the court or circuit court
23 cor%missioner shall consider the factors under s. 767.24 (5). If the court or circuit
24 court commissioner makes a temporary child support order that deviates from the
25 amount of support that would be required by using the percentage standard

B
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oSSR %‘x
estabhshed by the department under s. 49.22 (9) (a) or by using the method of

calculating child support under s. 767.25 (1r), the court or circuit court commissioner

shall comply with the requirements of s. 767.25 (1n). A temporary order under sub.
(1) may be based upon tﬂ% written stipulation of the parties, subject to the approval
5 of the court /gvéfcuit couxﬁ: commissioner. '1?&1}01*@713”7” ordersmade by a circuit court
6 commigﬁéﬁer may be reéiewed by the c”gg;t.
7 ,xféficCTION 14. 7 67.25%W17/£;cijatutes is amended to read:
8 767.25 (1j) Except as provided in sub: subs. (1m) and (1r), the court shall ;
% 9 C determine child support payments by using the percentage standard established by g |
Zl& o wggggepartment under s. 49.22 (9) (a). ﬁf’ﬂ | N -
11 SECTION igééy;’? 67.25 (1m) (b) of the statutes is amended to read:
12 767.25 (1m) (b) The financial resources of both parents, including the resulting
13 disparity in the parties’ incomes and resources, and, if the payer’s income and
14 resources are lower than the payee’s income and resources, whether application of
15 the percentage standard would create substantially disparate standards of living
16 between the parties. "” )
[ 1';% | SECTION 16. 767.25 (1r) of the statutes is created to read: | M%“%%/
18 767.25 (1r) Notwithstanding sub. (1m), in cases ’in which a child has é
19 substantial periods of physical placement with each parent or in which a parent has
20 a preexisting obligation to support a child, upon request by a party or on its own
21 motion, thﬁcouﬂ may modify the amount af child support payments determined
22 unde}fétﬁ) (1)1 in, thﬁanner prowded by rule unday{ 4522 (9) (b). The court is not
23 r;({glred to provide the information specified in sub. (1n) if the court determines child )
24 {/ support payments und subsection. bsection. —__ {j e’
25 SECTIi;N 17, 6?&:;:}:) (c) of the statutes 1s\ameﬁa€d/;o read: 2%
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; 1 767.295 (2) (c) If the court enters an order under par. (a), it shall order the
2 parent to pay child support equal to the amount determined by applying the |
3 percentage standard established under s. 49.22 (9) (a) to the income a person would
4 earn by working 40 hours per week for the federal minimum hourly wage under 29
5USC 206 (a) (1) or equal to the amount of child support that the parent was ordered
6 topay in the most recent determination of support under this chapter. The child
7 suppoi‘ obhga‘mon ordered under this paragraph continues until the parent makes
8 timely payme Qt in full for 3 consecutive months or until the perSon participates in |
9 the program u;l(fer s. 49.36 for 16 weeks, whichever comes’ ﬁrst The court shall
10 provide in its order ?hat the parent must make child gap;ort payments calculated
11 under s. 767.25 (1j) ox, (im),,ﬂ_(_l_x_') after the obhgﬁtlon to make payments ordered
12 under this paragraph ceases. f 4
13 SECTION 18. 767.32 (1) (b) 4 %”Ef the @fiiutes is amended to read:
14 767.32 (1) (b) 4. A difference beﬂ, gen the amount of child support ordered by
15 the court to be paid by the paye an;l the égglount that the payer would have been
16 required to pay based on theg f;centage staniiard established by the department
17 under s. 49.22 (9) (a), or bgsed on the method of Zalculatlng child support under s.
18 767.25 (1r), if the court ﬂld not use the percentage stahglard or the method under s.
19 767.25 (1r) in determlmng the child support payments g\nd did not provide the
20 information reqmred under s. 46.10 (14) (d), 301.12 (14) (d), orﬁ67 25 (1n), whichever
21 is approprlate %K%
22 SECTION 19. 767.32 (2) of the statutes is amended to read:
23 ’26’7 32 (2) Except as provided in sub. (2m) or (2r), if the court revises a
24 judgment or order with respect to child support payments, it shall do so by using the

25 percentage standard established by the department under s. 49.22 (9) (a).
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SECTION 20. 767.32 (2m) of the statutes is renumbered 767.32 (2m) (a).

SECTION 21. 767.32 (2m) (b) of the statutes is created to read:

767.32 (2m) (b) Notwithstanding par. (a), in cases in which a child has
substantial periods of physical placement with each parent or in which a parent has
a preexisting obligation to support a child, upon request by a party or on its own

motion, the court may modify the amount of child support payments d;étermined
.
under sub. (2) in the manner provided by rule under s. 49.22 (9) (bj}/”The court is not

e
requlred‘ta prowde the information specified in s. 767.25 (111)}Fthe court determines

child support pa”yments under this paragraph. /’f
SECTION 22. 767 33 (1) (a) of the statutes is an’f’énded to read:

f«

767.33 (1) (a) An order for child or fam}ly support under this chapter may

»

provide for an annual ad;ustment in the am{)unt to be paid based on a change in the

R z

payer’s income if the amount of chllégf famlly support is expressed in the order as

r

a fixed sum and based on the peggentage sgsndard established by the department

under s. 49.22 (9) (a) or on thg’method of calcui@tmg child support under s. 767.25

"£

(1r). No adjustment mayfﬁe made under this sectum unless the order provides for

/ N
the adjustment. / %2

A
%,

SECTION 23;;’7 67.33 (1) (b) of the statutes is amended t3@%g2ad:

767.33 (1) (b) An adjustment under this section may not bemade more than
once in a year and shall be determined on the basis of the percentage standard
establi;hed by the department under s. 49.22 (9) (a) or the method of calculating child
SUD/p{H't under s. 767.25 (1r).

SECTION 24. 767.45 (7) of the statutes is amended to read:
767.45 (7) The clerk of court shall provide without charge, to each person

bringing an action under this section, except to the state under sub. (1) (g) or (6m),

| —
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f“””'""‘w“‘“‘“”w-m%W%_W_MM‘_%_m e .
1 a document setting forth the percentage standard established by the department 1
2 under s. 49.22 (9) (a) and listing the factors which that a court may consider under |

3 s. 767.25 (1m) and (1r).
4 SECTION 25. 767.455 (6) of the statutes is amended to read:

5 \*« 767.455 (6) DocCUMENT. The summons served on the respondent shall be

*ﬁ'&

'w\;

6 accompamed by a document, provided without charge by the clerkmf court, setting
7 forth the percentage standard established by the department(gﬁder s.49.22 (9) (a)

8 and listing the factorswhleh that a court may consider un de £s.767. 25 (1m) and (1r).

9 SECTION 26. 767. 4’7 7. g2) of the statutes is ameng ed to read:

10 767.477 (2) Before makmg any temporary o [er under sub. (1), the court shall

‘»

11 consider those factors that the couﬁt s requl d to consider when granting a final

12 judgment on the same subject matter. e court makes a temporary child support
13 order that deviates from the amount supﬁ@xt that would be required by using the

14 percentage standard established y the denartme;;lt under s. 49.22 (9) (a) or by using

15 the method of calculating cgﬁd support under s. 76% 3g5 (1r), the court shall comply

16 with the requirements fos 767.25 (1n).

17 SECTION 27. 9}6 30 (6) (b) of the statutes is amendeii‘%o read:

18 938.30 (6) [Qlf{)fIf it appears to the court that disposition of%he case may include
19 placement o ‘the juvenile outside the juvenile’s home, the couxa{ shall order the
20 juvenile’s’parent to provide a statement of income, assets, debts, ans%'i\iving expenses

21 to the'court or the designated agency under s. 938.33 (1) at least 5 days before the

22 scheduled date of the dispositional hearing or as otherwise ordered by the court. The

23 clerk of court shall provide, without charge, to any parent ordered to provide a |
24 statement of income, assets, debts, and living expenses a document setting forth the f
25 percentage standard established by the department of workforce development under |

f

S
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1 s. 49.22 (9) (a) and listing the factors that a court may consider under s. 301.12 (14)
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2 (c).

3 SECTION 28. 938.31 (7) (b) of the statutes is amended to read:

4 938.31 (7) (b) Ifit appears to the court that disposition of the case may include

5 Racement of the juvenile outside the juvenile’s home, the court shall order the

6 Juve;ﬁ‘e’s parent to provide a statement of income, assets, debts, and living expenses

7 to the court or. the designated agency under s. 938.33 (1) at least 5 days before the

8 scheduled date of the dlsposmonal hearing or as otherwise ordered ’By the court. The

9" clerk of court shall prque, without charge, to any parent o;dered to provide a
10 statement of income, assetsk d:ebts and living expenses a‘doicument setting forth the
11 percentage standard estabhshed byathe department of’ Workforce development under

12 s. 49.22 (9) (a) and listing the factors Ekat a court may consider under s. 301.12 (14)

13 (c).

14 SECTION 29. 938.357 (5m) (a) of the statuteils amended to read:

15 938.357 (6m) (a) If a propcsed change in pT"acement changes a juvenile’s |
16 placement from a placement "‘n the juvenile’s home toz\a%placement outside the g
17 juvenile’s home, the cougyshall order the juvenile’s parent t(; pr%wde a statement of 5
18 income, assets, debtsﬁf;nd living expenses to the court or thexﬁerson or agency
19 primarily responsfble for implementing the dispositional order by a dzte specified by

20 the court. The clerk of court shall provide, without charge, to any parent ordered to

21 provide a ﬁatement of income, assets, debts, and living expenses a document setting

22 forth jﬂie percentage standard established by the department of workforce gi
23 development under s. 49.22 (9) (a) and listing the factors that a court may consider z“
24 under s. 301.12 (14) (c). If the juvenile is placed outside the juvenile’s home, the court x%
25 shall determine the liability of the parent in the manner provided in s. 301.12 (14). §

s £
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1 SEcTION 30. 938 363 (1) (c) of the statutes is amended to read: k‘?’{a
2 938.363 (1) (¢) If the proposed revision is for a change in the amount of child %
3

. support to be paid by a parent, the court shall order the juvenile;iggpeﬁt’tg provide

4 \ﬂ\ a statement of income, assets, debts, and living expenses- (6 the court and the person

o
e
RS
R

5 or agency pmm‘énlyresponmble for i imple entmg the dispositional order by a date %
6 specified by the court. T}})e,,e}rer& of court shall provide, without charge, to any parent %z
7 ordered to gmviﬁe a statement of income, assets, debts and living expenses a ?

8 (dmnt setting forth the percentage standard estabhshed‘by VVVVVVV the department of

9 workforce development under s. 49.22 (9) (a) and listing the factors that a court may é
%4}}%9 consider under s. 301.12 (14) (¢). ) f«f’“ T R s s ~
11 SECTION"? ‘“"Nonstat:t:;'; ;?ev1s10ns
12 (1) No creation or amendment of a statute section by this act constitutes a
13 substantial change in circumstances on whichmay be btxsed a revision under section
15
16

he treatment ofwﬂj

S——

21 to child support orders that are granted on the effective date of this sub%ection,

22 including orders in actions or proceedings to modify a judgment or order that was

%3‘ granted before the effective date of this subsectlgmr}w R /;2,.#
5/ 24 | (2) PERCENTAGE STANDARD DOCUMENT LIS';ING DEVIATION FACTORS. The treatment
% 25 of sections 767.085 (2) (b) and (2m) (a) 2., 767.45 (7), and 767.455 (6) of the statutes 5

T
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1 first applies to-actions commenced ofrthe first-day of the 7th month beginning after )
WM@@W/ - s

i
%
(:%:) NOTING OTHER SUPPORT ORDERS IN PETITION. The treatment of section 767.085

(1) (dm) of the statutes first applies to petitions filed on the first day of the 2nd month
sv'/

beginning after the effective date of this subsection.

(=2 B

(END)
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DRAFTER’S NOTE LRB-2393/1dn
FROM THE PJK:kjf:pg
LEGISLATIVE REFERENCE BUREAU

March 15, 2005

Connie:

Let me know if you think we need to delay the start of the amendment to s. 767.25 (1m)
(b) so that clerks of court can update the documents that list the factors a court may
consider under s. 767.25 (1m) for deviating from the percentage standard.

Pamela J. Kahler

Senior Legislative Attorney

Phone: (608) 266-2682

E-mail: pam.kahler@legis.state.wi.us
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