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1 AN Act /; relating to: health care quality review records.

Analysis by the Legislative Reference Bureau
This is a preliminary draft. An analysis will be provided in a later version.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

2 SECTION 1. 146.38 of :c)}i/e statutes is repealed and recreated to read:

3 146.38 Health care quality review; confidentiality of information. (1)
4 In this section:

5 (a) “Adverse action” means any action or recommendation to reduce, restrict,
6 suspend, deny, revoke, or fail to renew any of the following:

7 1. A health care entity’s clinical priyileges or clinical practice authority at a
8 hospital or other health care entity, or a health care entity’s membership in a medical
9 staff.

«++NOTE: I dropped “professional certification” under subd. 1 because it is covered
under subd. 3. %,/
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SECTION 1

w:xNOTE: “Medical staff” is not defined in ch. 146. (It is defined and used elsewhere
in the statutes to cover health care providers in the corrections system.) Would you like

to include the definition of “medical staff” that is provided in HFS , or should “medical
staff” cover medical personnel in other settings besides hospitals?
2. A health care entity’s participation on a provider panel.

#=NOTE: The term “provider panel” is not used in the statutes or the
administrative code. Is a provider panel the group of health care providers whose services
are covered by a health insurance plan or does it mean something more?

3. The accreditation, licensure, or certification of a health care entity.

(b) “Health care entity” means any of the following:

124.02.(10)

J/

e

1. A health care provider, as defined in s. 146.81 (1), or other person who

provides health care services, including mental health services.

2. A person who is licensed to arrange for the provision of health care services

to an individual. 1 !3

#==NOTE: It is my understanding that subdivision 2. is intended to cover home
health agencies. Does it cover anyone else, and|if not|\why not specify home health
agencies?

3. A person who furnishes the services of a person under subd. 1. to another

person under subd. 1. or 2.

«xNOTE: Do you want to specify that persons providing health care services under
a regulated training program (i.e. residents) are health care entities?

=«=NOTE: It is my understanding that you intend the definition of “health care
entity” to include ambulance service providers, emergency medical technicians, and first
responders even though this draft does not explicitly include them as under current law
ss. 146.37 (‘}) (a) and 146.38 (1) (b‘)/.

(¢) “Records” includes images, data, communications in any format,

aggregations or compilations of preﬁzt/ing material.

S/

Vv

and

vV v e
(2) Except as provided in subs. (6), (7), and (8), records created or collected in

preparation for or as part of an evaluation, review, study, or assessment of any of the

following that is conducted by one or more health care entities, an employee or agent

of a health care entity, a fixed or ad hoc committee of one or more health care entities,

or another person to whom the health care entity has granted authority to conduct
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SECTION 1
1 the evaluation, review, study, or assessment, including records of any analysis,
2 conclusions, or recommendations of persons conducting or participating in the
3 evaluation, review, study, or assessment are confidential and privileged and are not
4 subject to discovery or subpoena and are not admissible as evidence in any civil or
5 criminal action or administrative proceeding:
6 a. The qualifications of a health care entity.
7 b. The fitness or competence of a health care entity.
8 c. The performance or conduct of a health care entity.
9 d. The quality of care provided by a health care entity.
10 e. Morbidity or mortality among patients cared for by a health care entity.
11 f. The cost—effectiveness of care provided by a health care entity. “ L !%
12 g. The appropriateness of care provided by a health care ii’”{er” e /
13 h. An application or reapplication for professional credentials, stiff privileges,
14 or accreditation of a health care entity.
@ i. A health care entity’s compliance with regulatory, legal , or ethical
16 requirements or standards. -
#++NOTE: Subsection (2) (intro.) provides that the health care entity may be the
evaluator —— is that ok? v
e
17 (3) Except as provided in subs. (6), (7), and (8), information contained in records

ke
18 ﬁmder sub. (2) is not subject to discovery or subpoena and is not admissible as

19 evidence in any civil or criminal action or administrative proceeding.
4 y
20 (4) Except as provided in subs. (6), (7), and (8), a person who conducts or
A_,QA , 7
21 participates in an evaluation, review, study, or assessment/{;nder sub. (2) may not

22 disclose whether an evaluation, review, study, or assessment was conducted or
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SECTION 1

disclose action or lack of action taken as a consequence of the evaluation, review,

study, or assessment. o é?i; . §
f‘j M@AJ{@ ‘faf (B Y
(5) The protections @Eder subs. (2), (3), and (4) are not waived by

either authorized or unauthorized disclosure of records or information. .
Y N describoed

(6) A person may disclose information in a recordreated or collectea under sub.

(2) as necessary to comply with a federal or state law requirement for reporting.

#*NOTE: Should a person be able to produce a record under this exception, or just
the information contained in the record? /

(7) If a person to whom a health care entity has granted authority to conduct
d escribed

an evaluation, review, study,or assessment/under sub. (2) takes an adverse action
v
against the health care entity or notifies the health care entity of a proposed adverse

v
action, the person shall, upon request by the health care entity, disclose to the health
care entity any records in the person’s possession relating to the evaluation, review,
v
study, or assessment. The person may at any time disclose to a health care entity
records relating to a proposed adverse action by the person against a health care
LV
entity.
(8) If the health care entity that authorized an evaluation, review, study, or
described
assessment/under sub. (2) provides written authorization for disclosure of records

created or collected in preparation for or as part of the evaluation, review, study, or

assessment, the records may be disclosed to the extent allowed in the written
d

authorization. < - J C%> o~ of ;é’\grma.‘}‘l’en

9) Subsectiox}{ (2) do@g—o‘c apply to recordi’maintained by or for a health care
entity for the particular purpose of diagnosing, treating, or documenting care

provided to an individual patient. J
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SECTION 1
< }/A ’7‘“& (}\ or Q}‘Qrma.zhbh
10) Subsectiorg\ (2)'<d0§20t apply to records Jg)llected for an evaluation, review,
study, or assessment that are available from a source other than the health care
entity that conducted or authorized the evaluation, review, study, or assessment.

(END)
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Representative Underheim:

Attached is the draft on confidentiality of health care quality review records for the

Wisconsin Hospital Association (WHA). The draft is different from the WHA proposed
languagegbecause I placed the gubstance of the draft in requirements and prohibitions
rather than definitions. If thig draft does not accomplish what WHA desires, I would
be happy to work on it furtherfhowever I would like to work from this draft, rather than
the language supplied by WHA, because I believe it is clearer.

This draft amends s. 146.38 but not 146.37, because many of the changes to s. 146.37
requested by WHA are are contingent upon changes in terminology made in 146.38.
Once you and WHA are satisfied with the treatment of 146.38, I can incorporate the
changes 9 s. 146.37. o

I could not determine from the WHA proposed language whether and to what extent
the confidentiality provisions should apply to records created by government agencies,
such as DHFS. This draft does not affect records created by government agencies.

I do not understand the provisions in the WHA draft concerning “public reporting

activity,” “public reporting entities,” and “public reporting documents.” Apparently 4 &

public reporting activity refers to projects conducted by the Joint Commission on
Accreditation of Healthcare Organizations (JCAHO), the Centers for Medicare and
Medicaid Services (CMS), and others to communicate quality and cost information
about hospitals to consumers. However, the definitions in the draft apply equally to
mandated reporting under ch. 153. If the WHA’s intent is to allow an exception to
confidentiality for the purpose of reporting projects such as those conducted by JCAHO
and CMS, isn’t it sufficient to give a health care entity power to control release of
records?

Robin Ryan
Legislative Attorney

Phone: (608) 261-6927
E-mail: robin.ryan@legis.state.wi.us
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Representative Underheim:

Attached is the draft on confidentiality of health care quality review records for the
Wisconsin Hospital Association (WHA). The draft is different from the WHA proposed
language because I placed the substance of the draft in requirements and prohibitions
rather than definitions. If this draft does not accomplish what WHA desires, I would
be happy to work on it further; however I would like to work from this draft, rather than
the language supplied by WHA, because I believe it is clearer.

This draft amends s. 146.38 but not 146.37, because many of the changes to s. 146.37
requested by WHA are are contingent upon changes in terminology made in 146.38.
Once you and WHA are satisfied with the treatment of 146.38, I can incorporate the
changes into s. 146.37.

I could not determine from the WHA proposed language whether and to what extent
the confidentiality provisions should apply to records created by government agencies,
such as DHFS. This draft does not affect records created by government agencies.

I do not understand the provisions in the WHA draft concerning “public reporting
activity,” “public reporting entities,” and “public reporting documents.” Apparently,
public reporting activity refers to projects conducted by the Joint Commission on
Accreditation of Healthcare Organizations (JCAHO), the Centers for Medicare and
Medicaid Services (CMS), and others to communicate quality and cost information
about hospitals to consumers. However, the definitions in the draft apply equally to
mandated reporting under ch. 153. If the WHA’s intent is to allow an exception to
confidentiality for the purpose of reporting projects such as those conducted by JCAHO
and CMS, isn’t it sufficient to give a health care entity power to control release of
records?

Robin Ryan

Legislative Attorney

Phone: (608) 261-6927

E-mail: robin.ryan@legis.state.wi.us



Ryan, Robin

From: Sweet, Richard

Sent: Tuesday, November 22, 2005 3:57 PM

To: Ryan, Robin

Subject: FW: Draft review: LRB 05-1965/P1 Topic: Health care quality review

Attachments: Peer Review draft 110905.doc; Peer Review draft 110905 no redlines.doc; August 2004

Kahler draft.pdf, Work Group January 2005 suggested revisions sent to PK.doc

Peer Review draft Peer Review draft August 2004 Kahler ~ Work Group
110905.doc (... 110905 no re... draft.pdf (...  nuary 2005 sugges.

————— Original Message---—-—-

From: Thorson, Randy

Sent: Tuesday, November 22, 2005 8:51 AM

To: Sweet, Richard

Subject: FW: Draft review: LRB 05-1965/P1 Topic: Health care quality review

Dick,

This is the heart of the matter.

————— Original Message—-—-=-=

From: Stanford, Matthew [mailto:mstanford@wha.org]

Sent: Wednesday, November 09, 2005 4:53 PM

To: Thorson, Randy

Cc: Borgerding, Eric; Leitch, Laura

Subject: RE: Draft review: LRB 05-1965/P1 Topic: Health care quality review

Randy,

The document "Peer Review draft 110905" is attached and is the draft our attorney work
group would like to see drafted by LRB.

The base language in the "Peer Review draft 110905" document is the language proposed in
Pam Kahler's draft of August 2004. The redlined text in the document is amendments to
Kahler's draft that the work group proposed and sent back to Pam Kahler in January 2005.
Finally, the yellow highlighted redlines in the document are minor changes made subsequent
to January 2005 to make the findings and purpose section non-statutory language rather
than statutory language and to explicitly clarify that a public reporting entity may
disclose quality review records as is contemplated in Par. (1) (d)l.and 2. A copy of the
draft ("Peer Review draft 110905 no redlines") without redlines is also attached if that

is helpful to you.

I though it might also be helpful to review the process of how we got this point. In the
fall of 2003 WHA convened a group of approximately 20 health care attorneys from around
Wisconsin for the purpose of modernizing and updating Wisconsin's peer review protections.
The group met four times between November 2003 and January 2004 to revise 146.38, Wis.
Stat. During and between these meetings, the group examined other peer review statutes
and model legislation and drafted and exchanged proposed language to clearly address
specific peer review and quality improvement situations group members had encountered.

Due to court decisions that have narrowly interpreted peer review protections under
146.38, one goal of the group was to craft language that would clearly encompass all types
and facets of peer review and quality improvement activity. In February 2004, the group's
initial draft was submitted to Pam Kahler for drafting.

1



In August 2004, WHA received Kahler's preliminary draft statutory language (attached as
"August 2004 Kahler draft). This draft generally followed the form that the group
originally proposed, but Pam suggested a few changes. We brought those changes to a
meeting of the group for review, and the group was generally supportive of the changes and
suggestions made in the draft but also suggested some alternative language. The main
remaining sticking point seemed to be the removal of the findings and purpose section in
Kahler's draft. We took the group's proposals back to Pam in January 2005. A copy of the
document and cover letter to Pam are attached as "Work Group January 2005 suggested
revisions sent to PK."

In April 2005, WHA was informed that Pam Kahler would no longer be working on the draft
and that the draft would be transferred to Robin Ryan. WHA had discussions with Robin in
April at which time it appeared that she would be taking a fresh look at the draft.

Yesterday, your office received Robin's version of the draft. As discussed since then,
the attorney group's work has been completely reorganized and rewritten in this latest
draft. TIn some cases, certain provisions such as the provisions for public reporting have
been completely eliminated. The attorney group was very particular in the language that
it chose when drafting the initial language and the amendments to the first LRB draft in
order to clearly and particularly address certain peer review and quality improvement
situations. Ultimately, we are concerned that attempts to marry the group's
particularized language with Robin's reorganized and simplified draft will result in a
draft that is less clear than the original Pam Kahler draft or that leaves out or muddies
situations which the group desired to clearly address.

As such we believe that the best course of action is to request a third LRB draft using
the document "Peer Review draft 110905."

I recognize that this is a lot of information, so please feel free to email or call me if
you have any questions.

Matthew

<<Peer Review draft 110905.doc>> <<Peer Review draft 110905 no redlines.doc>> <<August
2004 Kahler draft.pdf>> <<Work Group January 2005 suggested revisions sent to PK.doc>>

Matthew Stanford

Associate Counsel

Wisconsin Hospital Association, Inc.
PO Box 259038,

5510 Research Park Drive

Madison, WI 53725-9038

608-274-1820

mstanford@wha.org



Ryan, Robin

From: Sweet, Richard

Sent: Tuesday, November 22, 2005 3:57 PM

To: Ryan, Robin

Subject: FW: Draft review: LRB 05-1965/P1 Topic: Health care quality review
Robin,

Randy Thorson from Rep. Underheim's office asked me to forward you this (and another e-
mail that will be coming momentarily). He asked me to work with you on this.

Do you want to take a look at the e-mails and maybe we can get together to discuss them
after Thanksgiving?

Thanks.
Dick

————— Original Message----—

From: Thorson, Randy

Sent: Tuesday, November 22, 2005 8:51 AM

To: Sweet, Richard

Subject: FW: Draft review: LRB 05-1965/P1 Topic: Health care quality review

Dick,

This is FYI, so you understand where they are coming from.

————— Original Message-——--
From: Stanford, Matthew [mailto:mstanford@wha.org]
Sent: Tuesday, November 08, 2005 4:24 PM

To: Thorson, Randy
Subject: Re: Draft review: LRB 05-1965/P1 Topic: Health care quality review

Randy,
We have had a chance to look through the quality review draft that Robin Ryan sent to you

today. Unfortunately, this draft is pretty much unrecognizable from the language that we
had proposed. Because the draft is completely different in form and function from what we
proposed, an gquick analysis of the differences can't really be listed at this time, but
one major provision, that regarding public reporting, appears to be completely absent from
the draft.

WHA staff will be discussing next steps, including the possibility of using an earlier
draft by Pam Kahler that reflected our intent and required only minor amendments, and I
will get back to you with more detail hopefully tomorrow.

Please call or email me i1f you have questions.

Matthew

Matthew Stanford

Associate Counsel

Wisconsin Hospital Association, Inc.
PO Box 259038,

5510 Research Park Drive

Madison, WI 53725-9038

608-274-1820

mstanford@wha.org
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PRELIMINARY DRAFT NOT READY FOR INTRODUCTION

1 AN ACT to repeal and recreate 146.38 of the statutes; relating to: health care

2 quality review records.

Analysis by the Legislative Reference Bureau
This is a preliminary draft. An analysis will be provided in a later version.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

3 SECTION 1. 146.38 of the statutes is repealed and recreated to read:

4 146.38 Health care quality review; confidentiality of information. (1)
5 In this section: cs

6 (a) “Adverse action” means any action or recommendation to reduce, restrict,
7 suspend, deny, revoke, or fail to renew any of the following:

8 1. A health care entity’s clinical privileges or clinical practice authority at a
9 hospital or other health care entity, or a health care entity’s membership in a medical

10 staff.



jﬁ§Q~ !
P i__>3 The accreditation, licensure, or certification of a health care entity.

2005 — 2006 Legislature -2 - LRB-1965/P1
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SECTION 1

==INOTE: 1 dropped “professional certification” under subd. 1 because it is covered
under subd. 3.

«=:*NOTE: “Medical staff” is not defined in ch. 146. (It is defined and used elsewhere
in the statutes to cover health care providers in the corrections system.) Would you like
to include the definition of “medical staff” that is provided in HFS 124.02 (10), or should
“medical staff” cover medical personnel in other settings besides hospitals?

1 2. A health care entity’s participation on a provider panel.

«==NOTE: The term “provider panel” is not used in the statutes or the
administrative code. Is a provider panel the group of health care providers whose services
are covered by a health insurance plan or does it mean something more?

7

#

C:/S/ (Q\)C/ “Health care entity” means any of the following:

4 1. A health care provider, as defined in s. 146.81 (1), or other person who
5 provides health care services, including mental health services.

6 2. A person who is licensed to arrange for the provision of health care services
7 to an individual.

==+NOTE: It is my understanding that subdivision 2. is intended to cover home
health agencies. Does it cover anyone else, and, if not, why not specify home health

agencies?
8 3. A person who furnishes the services of a person under subd. 1. to another
9 person under subd. 1. or 2.

«=»NOTE: Do you want to specify that persons providing health care services under
a regulated training program (i.e. residents) are health care entities?

#NOTE: It is my understanding that you intend the definition of “health care

e entity” to include ambulance service providers, emergency medical technicians, and first

; responders even though this draft does not explicitly include them as under current law
ss. 146.37 (1) (a) and 146.38 (1) (b).

_.__,% y «Records 1ncludes images, data, communications in any foiw

11 aggregations or compllatmne of preexisting material. L P

12 (2) Except as provided in subs 6),. (7) and (8), I:QC@I‘CTS crzeted or collected in
13 preparation for or as part of an evaluatlon,(,r;ne@v;ﬂshtudy, or assessment of any of the
14 following that is conducted by one’or n;ere health care e;ltltles, an employee or agent

15 of a health care entlty“ a ﬁxed or ad hoc committee of one or more health care. entltles
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SECTION 1

I~

or an\o:cher person to whom the health care entity has granted authority to conduct
the eviﬁl}lation, review, study, or assessment, including records of any analysis,
conclusio\ﬁs:, or recommendations of persons conducting or participating in the
evaluation,xreyiew, study, or assessment are confidential and privileged and are not
subject to discoﬁ,ery or subpoena and are not admissible as evidence in any civil or
criminal action or admlmstratlve proceedmg

a. The quahﬁcatlons of a health care ent1ty

b. The fitness or competence of a nealth care entity.

c. The performance or conduc}; of a health care entity.

d. The quality of care pnpvigﬂ/ed by a health care entity;

e. Morbidity or mortalitx;jarnong patients cared for by a health care entity.

H

f. The cost—effectivenesé of c‘ére provided by a health care entity.

Z

@

. The approprlateness of care prov1ded by a health care entity.
h. An application or/ reapphcatlon for professmnal credentials, staff privileges,

or accreditation of a heafith care entity.

f

i. A health care entity’s comphance with regulatory, legal, or ethical

requirements or standards

#xs NOTE: Subsectlon (2) (intro.) provides that f‘he health care entity may be the
evaluator —— is that ok? N

%,
%
x

3) Except, as provided in subs. (6), (7), and (8), 1nf01;mat10n contained in records

XV

described under sub. (2) is not subject to discovery or subpoena and is not admissible
as ev1dence in any civil or criminal action or administrative proceedmg
4) Except as provided in subs. (6), (7), and (8), a person who conducts or

part101pates in an evaluation, review, study, or assessment described under sub. (2)

may not disclose whether an evaluation, review, study, or assessment was conducted
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SECTION 1
or disclose action or lack of action taken as a consequence of the evaluation, review,

study, or assessment.

(5‘)m\'l‘he protections afforded to records and information under subs. (2), (3), and
(4) are not W\aiyed by either authorized or unauthorized disclosﬁre of records or
information. /

(6) A person may disclose information in a record desoﬁbed under sub. (2) as

necessary to comply Wltl’l a federal or state law requirement for reporting.

#exs NOTE: Should‘a person be able to produce a record under this exception, or just
the information contained in the record? :

(7) If a person to Whoxn”za health care entifgf has granted authority to conduct
an evaluation, review, study, or assessment descmbed under sub. (2) takes an adverse
action against the health care entlty or notiﬁes the health care entity of a proposed
adverse action, the person shall, upon rgquest by the health care entity, disclose to
the health care entity any records n the person’s possession relating to the

evaluation, review, study, or assessment ’I‘he person may at any time disclose to a

health care entity records relatlng toa proposed adverse action by the person against

a health care entity.

(8) If the health care ent1ty that authorlzed an evaluation, review, study, or
assessment described under sub. (2) provides ertten authorization for disclosure of
records created or collected in preparation for or as oart of the evaluation, review,
study, or assessment the records may be disclosed to the extent allowed in the
written authonzatlon * %

€)) Subsectlons (2) and (3) do not apply to records or mformatmn maintained

™,
5

by or for a health care entity for the particular purpose of d1agnosmg, treating, or

documentlng care provided to an individual patient.
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SECTION 1

(10) Subsections (2) a‘r%d (3) do not apply to records or information collected for
an evaluation, review, study,\or asse,ssment that are available from a source other
than the health care entity tha’ﬁ conducted or authorized the evaluation, review,
study, or assessment. f |

e (END)
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Ins 2-2:

(b) “Evaluation, review, study/for assessment” includes...

#NOTE: I do not think it is necessary, but we could add a €larification stating that
an “evaluation, review, study, or assessment” includes any cont{nuous, periodic, or single
data collection, study, review, investigation, recommendation, jcorrective or other action
or process@:—ilaz/guage from WHA’s definition of quality review activity.

_— Lo

Ins 2-9:

(d) “Quality review” means an evaluation, review, study, or assessment
conducted for any of the following purposes:

1. To maintain or improve the quality of care orithose services having an impact
on care.

2. To reduce morbidity or mortality.

3. To pursue, enforce, or improve standards of qualification, competence,
conduct, or performance.

4. To maintain or advance the appropriate or cost—effective use of health care
services and resources.

5. To pursue compliance with applicable legal, ethical, or behavioral standards.

6. To pursue compliance with credentialing, accreditation, or regulatory
activities, requirements, or standards, including periodic performance reviews and
related activities for the Joint Commission on Accreditation of Healthcare

Organizations.

#+NOTE: how does one pursue compliance with an activity?

7. To credential, or approve the credentialing of, health care entities.



. . LRB-1965/P2ins

8. To address the health or performance of individuals who are health care

entities.

++++NOTE: What does it mean for an evaluator/review to “address” the health of an
individual in the context of performing a review?

\)m To measure progress toward or compliance with goals and standards used
to further the purposes described in subd{ 1. to 8., such as through quality

improvement studies, morbidity and mortality studies, or utilization management

studies. . @

«NOTE: What does(i}add that is not covered by 1. to 8.2 A study to determine
whether an entity is making progress in improving care is a study for the purpose of
improving care.

w=+NoTE: This draft deletes the subjects of review listed in the /P1 and instead uses
the purposes language from the WHA draft. I liked the concrete subject areas in /P1
better than purposes because they are less subjective. If you use a list of subjects rather
than purposes, then we could make the “structure, process, and outcome of health care”

. W} (Is structure, the structure of the health care entity? Are processes
&})j‘/ those used by the health care entity to deliver care?)
(o
K
A

(e) “Records” includes, regardless of the type of communications medium or

form, including oral communications, and whether in statistical form or otherwise,
S

V"
minutes, files, notes, reports, statements, memoranda, data bases, ﬁndinf;f work

S . 105
produc}j, and images. Y

#++NOTE: This definition Jof records is from the first part of WHA’s definition of
“quality review records,” except)l removed “proceedings” from the definition, because I
don’t see how a proceeding can be a record. (Does WHA mean the minutes or record of
the proceeding, not the proceeding itself?)

The potential downside of listing items to be included in a definition is that a court

il construe the list as all-inclusive regardless of whether the statute says “includes”
m rather than “means.” Therefore I think it is better to limit the list. I used a more limited

list in the /P1.

(f) “State agency” means a department, board, examining board, affiliated
credentialing board, commission, independent agency, council, or office in the

executive branch of state government.

«x*NOTE: This definition is for “state agency” as used in sub. (2) (a) (intro.), to
clarify the types of state agencies that may not compel disclosure. It will also apply to sub.
(2) (a) 1.
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(2) CONFIDENTIALITY AND PRIVILEGE. (a) Except as provided in sub. (3), all of the
following are confidential and privileged; are not subject to discovery, subpoena, or
any other means of legal compulsion requiring release or permitting inspection,
including compulsion by a state agency; and are not admissible as evidence in any
civil, criminal, or other judicial or administrative proceeding:

1. Records and information contained in records that are created or collected
in preparation for or as part of a quality review that is conducted by the health care
entity that is the subject of the review, either alone or with another health care entity,
an employee or agent of the health care entity or entities, a fixed or ad hoc committee
of the health care entity or entities, or a person to whom the health care entity or
entities has granted authority to conduct the quality review, including records of any
analysis, conclusions, or recommendations of persons conducting or participating in
the quality review. v

9 Records and information contained in records that are created or collected
in preparation for or as part of a quality review that is conducted by a state agency
at the request of the health care entity that is the subject of the review. v

3. Records and information contained in records concerning a health care entity
and relating to a quality review purpose under sub. (1) (d) 1. to 9. that are reported
to the health care entity or to a person the health care entity has granted authority
to conduct quality reviews. v

4. A request for records or information made as part of a quality review
described undeﬁ o?' ébq;)y a person conducting the review.

5. Information related to any oversight, monitoring, corrective action, or other

action taken in response to a quality review described under subd. 1. or 2.
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6. The product of aggregating or reorganizing records under

are voluntarily disclosed by a health care entity for the purpose of aggregation or
reorganization.

(b) A person who conducts or participates in a quality review described under
par. (a) 1. or 2. may not disclose whether the quality review was conducted or disclose
action or lack of action taken as a consequence of the quality review.

(¢) The confidentially and privilege afforded to records and information under
par. (a) is not waived by unauthorized or authorized disclosure of records or

or information
information. A person who receives records ﬁnder par. (a) 1. to 6. may not further +~

disclose fhem unless permitted to do so under sub. (3). -

(d) Records under par. (a) 2. are not subject to inspection or copying under s.

(
ey % i

¢ ﬁ N""’x o =+NOTE: What if the subject of a review is a government entity, for example a
Y *&)0( county mental health complex or county nursing home? Should all the confidentiality

provisions and the exception to s. 19.35 (1) apply?

(3) EXCEPTIONS TO CONFIDENTIALITY AND PRIVILEEU

@ ﬂ;) Subsection (2) does not apply to records or information maintained by or for

a health care entity for the particular purpose of diagnosing, treating, or
documenting care provided to an individual patient. v

(b) A person mandated by Wisconsin or federal law to report may disclose a
e
record or information from a record that is confidential and privileged under sub. (2)

to make the mandated report.

#++NOTE: This exception allows disclosure of the record, not just the information
m is that ok? The exception allows disclosure, but does not make the disclosed record
or information admissible in a court or administrative proceeding. Are there any ‘/

- instances in which an exception to inadmissibility is necessary?
em dash

(¢) If the person who conductéd a quality review described under sub. (2) (a) 1.

takes an adverse action against a health care entity that is a subject of the review
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or notifies the health care entity of a proposed adverse action, the person shall, upon
request by the health care entity, disclose to the health care entity any records in the
person’s possession relating to the quality review. The person may at any time
disclose to a health care entity records relating to a proposed adverse action by the
person against a health care entity. Recor(\i-é/gfe/lating to the adverse action are
admissible in any eriminal, civil, or other judicial or administrative proceeding in
which the health care entity contests the adverse action.

(e) If the health care entity that is the subject of records or information

described under sub. (2) (a) provides written authorization for disclosure of the
h
be disclosed

records], the records/may to the extent allowed in the written

authorization.
“) I\;\This section shall be liberally construed in favor of identifying records and
/7
; information as confidential, privileged, and inadmissible as evidence.

7

#++NOTE: I added inadmissibility/here j does it help?

- I

A daf

-
S

2 p // | , |
. //

A e
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Public Reporting Activit ,(’ﬁe’—n/lain concept behind public reporting activity
provisions in the WHA draft seems to be that when a health care entity or reviewer
provides quality review records or information to a 3rd party to aggregate or organize
the records or information, the records or information do not lose their protected
status, and the product of the aggregation or organization is also protected. Rather
than labelling this as a separate concept, the bill specifies that records and information
do not lose their protected status when disclosed and also specifies that the product of
aggregation or organization is itself protected. Each health care entity that
contributes information to a public reporting entity has to authorize disclosure of any
report on the aggregated information. I'm not sure if WHA wants to require each
health care entity to provide authorization, but I think the WHA draft requires such
authorization, because the exception under the definition of quality review records for
public reporting documents requires that such documents have been presented with

“proper authority.” @e—-m orgwd period

Permitted disclosure){The main function of the permitted disclosure provisions in the
WHA draft is to require that if a reviewer is not independent of a health care entity,
the reviewer must obtain written authorization from the health care entity before
making any disclosure of quality review records or information concerning the health
care entity that is not mandated by law (or required under one of the of the other
exceptions to confidentiality). The WHA draft lists instances in which such a reviewer
may disclose quality review records upon receiving written authorization. It is not
necessary to list the scenarios in the bill, because the health care entity can control the
purposes for which information may be released in its authorization. This bill simply
provides as an exception to confidentiality, that if a person has written authorization
from a health care entity, it may disclose records and information concerning the
health care entity.

.. . Yy e\ 0
Application to government agencie W

I took regulatory and licensing agencies out of the definition of quality review entity
so that the draft does not cover licensing and investigatory functions of the Department
of Health and Family Services or the Department of Regulation and Licensing and its
examining boards.
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that if§tate agency conducts a review at the request of

I added a provision specifyi
a health care entity, recordé related to the review are confidential and are not subject

to inspection and copying as public records

Quality review record d@gﬁs draft covers all of the components of the definition
of quality review records in the WHA draft (items a. through i. in the WHA draft) g

a. is covered in sub. 2 (a) 1. and 2.
b. reported or presented records are covered under sub. (2) (a) 3.

c. anything requested and collected is covered as collected under sub. (2) (a) 1. and 2.
The actual request is covered under sub. (2) (a) 4.

d. is covered under sub. (2) (a) 1. and 2. because such records are created or collected
by a reviewer in the context of a review.

e. is covered under sub. (2) (a) 1. and 2.

f.(sub. (2) (c) provides that records don’t lose protected status if shared ¢

g. is covered under sub. (2) (a) 6. <> see note on public reporting o
i. is covered under sub. (2) (a) 5.

RSN
.‘2 /F ,AAS N
MO e

. . O
Confidentiality DI‘OVISIOIIS (o

2

Lo

par. (a) apply in any criminal, civil, or other judicial or administrative proceeding.
What is the concern about different treatment of confidentiality and privilege?

Quality review entity definition] @'

I didn’t separately define the quality review entity, because@;hether an entity
is a quality review entity depends in part on who it is reviewing.

I do not understand themeed to restate in WHA’s (3) (a) S.Eithat the protections under

The WHA definition covers reviews conducted by persons who have no connection to
a health care entity and act independently of the health care entity. For example, if
a professor or consumer organization conducts a study of resident satisfaction at a
nursing home by sending surveys to all the residents, under the WHA bill the
information the residents send to the reviewer is confidential, cannot be published or
shared without the permission of the nursing home, and cannot be used in any court
proceedings. Is this an intended result? Is one of WHA’s goals to assure that reviews
conducted by an employee or agent of a health care entity are covered regardless of
whether the the health care entity formally authorizes the review <=1 think this is
covered in my language. (Also, I think that defining a quality review by the subject of
the review rather than the purpose would help, because then the myotivation of the
reviewer is not relevant.)

Adverse action and health care entityf—%— @

apmemnsnm—

Mz dash
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I have not had time to revisit the definitions of “adverse action” and “health care entity”
in light of Matthew’s notes and therefore have made no changes from the /P1. I will
review the definitions and comments before our next meeting.

Robin Ryan

Legislative Attorney

Phone: (608) 261-6927

E-mail: robin.ryan@legis.state.wi.us
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Public Reporting Activity.

The main concept behind public reporting activity provisions in the WHA draft seems
to be that when a health care entity or reviewer provides quality review records or
information to a 3rd party to aggregate or organize the records or information, the
records or information do not lose their protected status, and the product of the
aggregation or organization is also protected. Rather than labelling this as a separate
concept, the bill specifies that records and information do not lose their protected
status when disclosed and also specifies that the product of aggregation or
organization is itself protected. Each health care entity that contributes information
to a public reporting entity has to authorize disclosure of any report on the aggregated
information. I'm not sure if WHA wants to require each health care entity to provide
authorization, but I think the WHA draft requires such authorization, because the
exception under the definition of quality review records for public reporting documents
requires that such documents have been presented with “proper authority.”

Permitted disclosure.

The main function of the permitted disclosure provisions in the WHA draft is to require
that if a reviewer is not independent of a health care entity, the reviewer must obtain
written authorization from the health care entity before making any disclosure of
quality review records or information concerning the health care entity that is not
mandated by law (or required under one of the of the other exceptions to
confidentiality). The WHA draft lists instances in which such a reviewer may disclose
quality review records upon receiving written authorization. It is not necessary to list
the scenarios in the bill, because the health care entity can control the purposes for
which information may be released in its authorization. This bill simply provides as
an exception to confidentiality, that if a person has written authorization from a health
care entity, it may disclose records and information concerning the health care entity.

Application to government agencies.

I took regulatory and licensing agencies out of the definition of quality review entity
so that the draft does not cover licensing and investigatory functions of the Department
of Health and Family Services or the Department of Regulation and Licensing and its
examining boards.



-9 LRB-1965/P2dn
RLR:¢js:ch

I added a provision specifying that if a state agency conducts a review at the request
of a health care entity, records related to the review are confidential and are not subject
to inspection and copying as public records.

Quality review records.

This draft covers all of the components of the definition of quality review records in the
WHA draft (items a. through i. in the WHA draft).

Item a. is covered in sub. 2 (a) 1. and 2.
Item b. reported or presented records are covered under sub. (2) (a) 3.

Item c. anything requested and collected is covered as collected under sub. (2) (a) 1. and
9. The actual request is covered under sub. (2) (a) 4.

Item d. is covered under sub. (2) (a) 1. and 2. because such records are created or
collected by a reviewer in the context of a review.

Item e. is covered under sub. (2) (a) 1. and 2.
Item f.: sub. (2) (¢) provides that records don’t lose protected status if shared.
Item g. is covered under sub. (2) (a) 6. — see note on public reporting.

Item i. is covered under sub. (2) (a) 5.

Confidentiality provisions.

I do not understand the restatement in WHA’s (3) (a) 3. of the idea that the protections
under par. (a) apply in any criminal, civil, or other judicial or administrative
proceeding. What is the concern about different treatment of confidentiality and
privilege?

Quality review entity definition.

I didn’t separately define the quality review entity, because whether an entity is a
quality review entity depends in part on who it is reviewing.

The WHA definition covers reviews conducted by persons who have no connection to
a health care entity and act independently of the health care entity. For example, if
a professor or consumer organization conducts a study of resident satisfaction at a
nursing home by sending surveys to all the residents, under the WHA bill the
information the residents send to the reviewer is confidential, cannot be published or
shared without the permission of the nursing home, and cannot be used in any court
proceedings. Is this an intended result? Is one of WHA’s goals to assure that reviews
conducted by an employee or agent of a health care entity are covered regardless of
whether the the health care entity formally authorizes the review — I think this is
covered in my language. (Also, I think that defining a quality review by the subject of
the review rather than the purpose would help, because then the motivation of the
reviewer is not relevant.)
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Adverse action and health care entity.

I have not had time to revisit the definitions of “adverse action” and “health care entity”
in light of Matthew’s notes and therefore have made no changes from the /P1. I will
review the definitions and comments before our next meeting.

Robin Ryan
Legislative Attorney
Phone: (608) 261-6927

E-mail: robin.ryan@legis.state.wi.us



