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Ryan, Robin

From: Stanford, Matthew [mstanford@wha.org]
Sent: Tuesday, January 10, 2006 8:54 AM

To: Ryan, Robin

Cc: Leitch, Laura

Subject: Quality Improvement Draft

Attachments: Quality Improvement Activity def.doc

Robin,

Thanks again for all of your work and help in getting this draft ready for Rep. Underheim. It is really appreciated.
Pursuant to our discussion yesterday regarding the definition of quality review/quality improvement activity, | have
attached some language that captures the intent of that discussion and that might be helpful to you as you draft
that section to reflect a list of subjects rather than purposes as you had suggested.

After the teleconference yesterday, Laura and | thought of a couple of things that didn't get brought up but we
wanted to give you a heads up on before this afternoon’s meeting. The first issue is that there may need to be
some tweaking of sections (3)(c) and (3)(e) depending on changes that we discussed yesterday to the substance
of what is protected through (1)(d) and (2)(a). The other issue regards aggregation for public reporting. | know
that yesterday we discussed in relation to (2)(a)6., how aggregation in some instances is a part of the quality
improvement activity, but in some instances is used to further public reporting but might not fall into a definition of
quality improvement activity. It is probably possible to address these two situations within the organization of
quality improvement activity, but would it be beneficial for purposes of ease of use and clarity if public reporting
had its own section? For hospitals considering engaging in a public reporting initiative, if all of the provisions
‘regarding public reporting were in one spot in the statutes it would make it significantly easier for them to spot the
issues and evaluate whether they should participate in a public reporting initiative. Is this something is possible
within drafting context?

Again, the draft seems to be very close and Laura and | thank for your hard work on this. We will see you this
afternoon.

Matthew Stanford

Associate Counsel

Wisconsin Hospital Association, Inc.
PO Box 259038

5510 Research Park Drive
Madison, W1 53725-9038
608-274-1820

mstanford@wha.org

01/10/2006




process relating to,any of the following, and may involve continuous. periodic. or a single -~

data_collection: and may relate to the structure, process. or outcome of health care

-

1. The quality of care of one or more health care entities or those services having an_-
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or more health care entities.

6. Pursuing, compliance

regulatory activities, requirements, or standards _for one ore more health care entities, .-~

including periodic performance reviews and related activities for the Joint Commission

on Accreditation of Healthcare Organizations.

7. Ihe approval, of the credentialing of one or more health care entities.

e
-

The cost or use of health care services and resources_of one or more health care .~

he performance _of credentialing, accreditation, or .~

Deleted: conducted for

¢
4 Deleted: purposes

-

_ 4 Deleted: To maintain or improve the

4 Deleted: To reduce m

4 Deleted: To pursue, enforce, or
{ improve standards of

Deleted: To maintain or advance the
] appropriate or cost-effective use

S

. { Deleted: Top

-

’{ Deleted: Top

-+ Deleted: ¢

- Deleted: ,

. "’\ Deleted: To credential, or

| Deleted: ¢

\2{ Deleted: ,

8. The health or performance of one or more individuals who are health care entities.
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Deleted: To measure progress toward
or compliance with goals and standards
used to further the purposes described in
subds. 1. to 8., such as through quality
improvement studies, morbidity and
mortality studies, or utilization
management studies.
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1 AN ACT to repeal and recreate 1@6 38 of the statutes; relating to: fhealth care

o Tardl immn W g’%
2 @3{ review records/ ifi
2 4

Analysis by the Legislative Reference Bureau
This is a preliminary draft. An analysis will be provided in a later version.

The people of the state of Wisconsin, represented i in senate and assembly, do

enact as follows: | ﬁ%?@\{gwéz ﬁ_gégw

" J ) rd 7
- Sy " SECTION 1. 146.38 of the statuges is repealed and recreated to read: L

4 146.38 Health care quality ﬂaﬁ. 1 .
5 DEFINITIONS. In this section: qu\;;;ﬁ
6 (a) “Adverse action” means any action or recommendation to reduce, restrict,
/::{ ,_7§/ /{ suspend deny, revoke, or fail to renew any of the following:
S > J&Mﬂ 1. A health care entltys chmcal pr1v11eges or chmcal practlce authorlty at a
9 hospital or other health care entity, or a health care errtlty S membershlp ina med1cal |
10 | staff —

N
.
T e T .
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SECTION 1

e

****NOTE I dropped “professional certification” under subd. 1 because it is covered
under subd. 3. o

e NOTE: “Medical staff’is not defined in ch. 146. (It is defined and used elsewhere
in the statutes to cover hea care providers in the corrections system. ) Would you like
to include the deﬁmtrgn of “medical staff” that is provided i in‘HFS 124.02 (10), or should
“medical staff’ cover medical personnel in other setti }gs/ besides hospitals?

E——

p—

/’f f‘"
1 2. A hea}fh care entity’s part1c1pat1,en ona provider panel

e ****NOTE The term prov1der panel” is not used in (the statutes or the f
administrative code. Is a provider panel the group of health care providers whose services /
| are covered by a health insurance plan or does it mean somethmg more? /

,,,,,,,,, S

2 The accreditation, licensure, or certification of a health care entity. /

3 “(b) “Evalu t1on rev1eW study, or assessment” includes . T
o
N 6TE: 1 do not think it is necessary, but we could add a clarification stating that~
an eyaluatlon review, study, or assessment” includes any continuous, periodic, or smgle g
data collection, study, review, mvest]gatlon recommendation, or corr %eetlve or other /
~action or process — language from WHA’s definition of quality review activity. /

£

Wg ) f 5 {%\ ¢y Health care entlty means any of the following:
TnS 2

T

/Ml Ahealth care prov1der as defined in s. 146.81 (1), or other person who

|

i

2 prov1des health care services, 1nclud1ng mental health services.
- )

1

i

i

8 At to an individual. f

s NOTE: It 1s,my/understandmg that subdivision 2. is intended to cover home
health agenmes”“‘“Dees it cover anyone else, and, if not, Why noet-specify home health

2 e
agencies? // /// P
9 3. /A/person who furnishes the services of a person under subd. 1. to another
10 person under subd 1 or 2 /“/”

/

#+xNOTE: Do you /,ant”' to specify that persons providing health care services under
a regulated tralnlng@fogram (i.e. residents) are health care entities?

=+ NOTE: At is my understandmg that you intend the definition of “health care
entity” to 1nc1ude ambulance service providers, emergency medical technicians, and first

responders even though this draft does not explieitly include them as under current law
ss. 146.37 (1) (a) and 146.38 (1) (b).

(d) “Quality review” means an evaluation, review, study, or assessment

12 |  conducted for any of the following purposes:
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SECTION 1

1. To maintain or improve the quality of care or those services having an impact
!‘on care. |
A 2 To reduce morbidity or mortality.
3 To pursue, enforce, or improve standards of quahﬁcatlon competence,

conduct or performance

4. To mamtam or advance the appropriate or cost—effectwe use of health care

services and resources
5. To pursue comphance with applicable legal ethical, or behavioral standards.
6. To pursue compliance with credentlallng, accreditation, or regulatory
activities, requlrements or standards, 1ncludmg periodic performance reviews and
related activities for the Joint C’fo’mm1ss1on on Accreditation of Healthcare

Organizations.

«+NOTE: how does oi;e pursue compliance with an activity?

7. To credential, or approve the credentialing of, health care entities.

8. To address the health or performance of individuals who are health care

entities.

X
5

#x3x N OTE: What does it mean for a‘n evaluator/review to “address” the health of an
individual in the context of performing a rev1ew‘7

9. To measure progress toward or comphance with goals and standards used
to further the purposes described in subds 1. to 8., such as through quality
improvemer}t studles, morbidity and mortahty“as\tudws, or utilization management

studies.

/== NOTE: What does 9. add that is not covered by 1. to 8.7 A study to determine
Whether an entity is making progress in improving care 1s a study for the purpose of
1mprovmg care.

«++NOTE: This draft deletes the subjects of review hsted in the /P1 and instead uses

the purposes language from the WHA draft. I liked the concrete subject areas in /P1

5 better than purposes because they are less subjective. If you use alist of subjects rather
é than purposes, then we could make the “structure, process, and outcome of health care”

F4
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SECTION 1

/ covered subjects, (I8 structure, the structure of the health care entity? Are processes ]
; those Wby ‘the health care entity to deliver care?)

1 . (e) “Records” includes, regardless of the type of communlcatlonsﬂrnedlum or
2 form, including oral communications, and whether in statistical form or otherwise,
3 minutes, files, notes, reports, statements, memoranda, databases, findings, work
4 products, and images.

#+NOTE: This definition of records is from the first part of WHA’s definition of
“quality review records,” except that I removed “proceedings” from the definition, because
I don’t see how a proceeding can be a record. (Does WHA mean the minutes or record of
the proceeding, not the proceeding itself?)
The potential downside of listing items to be included in a definition is that a court
might construe the list as all-inclusive regardless of whether the statute says “includes”
rather than “means.” Therefore I think it is better to limit the list. I used a more limited

list in the /P1.
5 (f) “State agency” means a department, board, examining board, affiliated
6 credentialing board, commission, independent agency, council, or office in the

Q

7 executive branch of state government
/ =+NOTE: This definition is for “state agency” as used in sub. @@/@:ro ), to
z%]a

g P .?/ rify the types of state agencies that may not compel disclosure. It will also apply ;o sub. /
:F |
~

(@l €.
/i {‘é} (l@%g;FIDENTIALITY AND PRIVILEGE. (a) Except as provided in sub. ﬁg} all of the

9 followmg are confidential and privileged; are not subject to discovery, subpoena, or
10 any other means of legal compulsion requiring release or permitting inspection,
11 including compulsion by a state agency; and are not admissible as evidence in any
w"’]ﬁQ — c?\il_;grlfmlnal or other judicial or admlnlstratlve proceedlng
?j é Reca?&wéﬂé’”iiré}'{ﬁéilon contalned in records that are created or collected
- 14 1n preparation for or as part‘”of a dnahty review that is conducted by the health care
15 ' entity that is the sub;ect of the review, either alone or Wlth another health care ent1ty,
16 an employee or agent of the health care entlty or, ent1t1es a fixed or ad hoc committee

17 ( of the health care entity or ent1t1es,,o«r‘“ a person to whom the health carexnt1ty or ;

g’
e i

18 entltles has granted authonty’ to conduct the quality review, 1nc1ud1ng records of any

\\M st T A




gescribed under subd. 1. m person conducting the(rpwe
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SECTION 1

sions, or recommendations _/of“persons conducting or participating in

in preparation for Jo¥ 1 dye 4d by a sta tewﬂﬂ
at the request of the health care en 1ty that is the supy ect of the review. / :;"'

. W o I —— -
\“§, Records and i ofmation contained in records ncermn health care ent1t))p
" " ;f,,» 14 5@; ? gig 7
and relating 46 ahty revié?ﬁ purpoe%.mder su‘f) (1)/(d) 1. tof’

S

oot s . . & AR,
=N e véwf

ﬁé;sz"}/

made as part of a quality i@
b7, Va,l, (..Y ,/u\(o\,m 4

15

16

17

18

19

20

21

22

23

24

% . - - . . W

5. Information related to any oversight, monitoring, corrective action, or other /-

are voluntarily disclosed by a health care entity for the purpose of aggregation or

reorganization. /»~\

(b) A person who conducts or part1c1pates in'a quahty iI'eVIQW escribed under

par. (a) 1. or 2 may not disclose whether the quahty

action or lack of action taken as a consequence of the qualxty@f?
A
ation under

(¢) The confidentially and prlvﬂege afforded to reco"rds and inf

@':’ conducted or disclose

par. (a) is not waived by unauthorized or author/ ed dlscloeﬁre of records or

information. A person who recelves records or infermation under par. (a) 1. to\}%ay ;

.f

not further disclose the records or 1nformat10 unless pe"rmltted to do so under sub.

o (4 N ;"’f yd
& o } wa Vs
v; P I B

ﬁ Mﬂ.‘,w/“""’“ . } tf é{
/‘“ﬁx Egg
f,ﬁf }Yﬂf e{}gﬁg gﬂ;\g 5{ ) | \:}
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s w;; % ,%,«,5;%‘1;?« [ B L /
{C V; W /\
1 (d) Recordsiunder par. (a)@are not subject to inspection or copying under s.
\ ﬂ
2 19.85 (e l.e. L Y s ,;é;fg« oF gﬁ%ﬁ
A T e I %}a% i xg i$ V‘z@%” o~

, *ﬁxN@TE """" 1 uk it entity, for example a
county mental health complex or county nursing home? Should all the confidentialit »
provisions and the exceptmn to s. 19 35 (1) apply? g

3/ ﬁé; L- 2 w o f /‘z;b

et

@ ' EXCEPTIONS TO CONFIDENTIALITY AND PRIVILEGE. (&) Subsectior@?does n

4 apply to records or information maintained by or for a health care entlty for the

5 particular purpose of diagnosing, treating, or documenting care provided to an

6 individual patient.

7 (b) A person mandated by Wisconsin or federal law to report may disclose a !
; 5)

record or information from a record that is confidential and privileged under sub. 2)1(/

Nel

to make the mandated report.

/ T e NOTE: Tl’llS exceptlon allows disclosure of the record, not Jpst the mform/ t1on o

in it — is that ok?-The exception allows disclosure, but does not make the dlsclosed record
f% or 1nfor;;1/@eélmmmble in a co or administrative groceedmg Are ‘there any

| instancesin which an exceptiop-to 1nadm1ss1b111ty is necessary" - o

If the personWhoconducts a quality review described under sub. (2) (a) 1. \%’Q,_,

{‘ /H/ takes an adverse action against a health care ent1ty that is a subJect of the rev1eW }
Rl st

;;:f 12 or notifies the health care entity of a proposed adverse action, the person shall upon
“d
§ 313 request by the health care entity, disclose to the health care ent1ty any records in the
gt e %
S %%ﬂ
Q_ﬁ 2. =
o L e < S %
%g 16 person against & health care entity. Records . %’%
s 2%
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{7 19 i(e) If the health care entity that is the subject of records or 1nformat10n
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20 <"’ described upder sub @) (a) prov1des itten authorization for disclosure of the
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SECTION 1

K
i/fi'ecords or informationfthe records or information may be disclosed to the extent

R ——
allowed in the written authorization.

(4) ConsTrRUCTION. This section shall be liberally construed in favor of
identifying records and information as confidential, privileged, and inadmissible as

evidence.

+=NOTE: 1 added inadmissibility here — does it help?,@
(END) ‘ '




[N]

2005-2006 DRAFTING INSERT LRB-1965/P3ins
FROM THE RLR:.......
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*M*NQTQ: Cross-—(eCe(angg ‘—o
7 Mats shtvte  will be Amended ia
Lhe next  Version of hwis bill e
V@g\ed” Yhis repeal .

Ins 1-3:

3 SECTION 1. 146.37 of the statutes is repealed.
4 7
5 Ins 1-8:
6 1. A health care entity’s clinical privileges or clinical practice authority at a
7 hospital or other health care entity or on a medical staff.
«++NOTE: What does it mean for a health care entity to have clinical privileges or
clinical practice authority on a medical staff? Does it mean anything different than S
membership on a medical staff?
8 9. A health care entity’s membership on a medical staff or in a hospital or other
9 health care entity.
10 3. A health care entity’s participation in a defined network plan, as defined in
11 s. 609.01 (1b).
«++NOTE: Subdivision 3. uses the term “defined network plan” instead of “provider
panell”z, Please note that the definition “participating” in s. 609.01 (3m) be used in
construing this bill, which I think is fine. ﬁ
Coul A
12
13
14 Ins 2-4:
v
15 1. A health care provider, as defined in s. 146.81 (1), an ambulatory surggry
e
16 center as defined in s. 153.01 (1), a home health agency, as defined in s. 50.49 (1)) a
v
17 home health aide, as defined in s. 146.40 (1) (bm), a hospice aide, as defined in s.
v v
18 146.40 (1) (bp), a nurse’s assistant, as defined in s. 146.40 (1) (d), an ambulance
v’
19 service provider, as defined in s. 146.50 (1) (¢), an emergency medical technician, as
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Sexsl;ce,s

defined in s. 146.50 (1) (e), a first responder, as defined in s. 146.50 (1) (hm), or any

other person who is licensed, certified, or registered to provide health care services
«++*NOTE: Dick suggested listing the providers who are missing from 146.81 (1), and

leaving out the language regarding “arranging” or “furnishing,” because it is vague. I
agree with Dick.

9 An individual who is enrolled in a education or training program that is
approved by an examining board in the department of regulation and licensing or by
the department of health and family services and @hich an individual must complete

v
al under subd. 1.
Hhat the

in order to obtain credentials required of an individ

Ins 2-10:

(¢) “Medical staff” means a health care entity’s organized component of
physicians, podiatris}fsor dentists appointed by the governing body of the health care
entity and granted specific medical privileges for the purpose of providing adequate

medical, podiatric, or dental care for the patients of the health care entity.

#+NOTE: This definition is for “medical staff” as used in the definition of “adverse
action.” It is the same as the definition of “medical staff” in HFS 124.02 (10), except I
substituted “health care entity” for “hospital,” so it will cover the example of physicians
on staff at a clinic. If you define a medical staff to include any group of individuals who
provide health care and are employed by a health care entity, for example home health
aides, it contorts the meaning of “medical.” If you want to cover actions against a nurse
or home health aide under the definition of “adverse action,” why not include as a
subdivision under the definition of adverse action, “employment of an individual as a
health care entity?”

(d) “Quality improvement activity” means an evaluation, review, study,

assessment, investigation, recommendation, corrective action, or any other action,

including continuous, or periodic data collection relating to any of the

td

following subjects: one—Time

«+*NOTE: The phrase “structure, process, or outcomes of health care” is used in the
health care trade, but doesn’t translate well into statutory language without definitions.
I looked at the descriptions of structure, process, and outcomes on the National Quality
Measures Clearinghouse web site. Process is described as services provided by a health

|
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17
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care entity, which is ¢overed under subd. 1. T added subd. 9. to cover structure and §ub;
10. to cover outcopdes. Are these f}dditions helpful?

=+sNOTE/ Section 990.001 (1) provides that in the statues the singular includes the
plural, and fKe plural includes the singular, so I just refer to a health care entity rather
than one ¢@more health care entities.

1. The quality of care provided by a health care entity or the quality of services
provided by a health care entity that have an impact on care. vd
2. Morbidity or mortality related to a health care entity. v’

3. The qualification, competence, conduct, or performance of a health care

entity. v

4. The cost or use of health care services and resources of a health care entity.
«+NOTE: I am assuming that a health care entity’s services are services provided

by a health care entity. Is this correct? Subdivision 4. seems to cover 4 subjects: 1) the

cost of health care services provided by a health care entity; 2) the use (utilization?) of

health care services provided by a health care entity; 3) the cost of a health care entity’s

resources; and 4) the use of a health care entity’s resources. Is this what you intend? The
third item is a bit cryptic.

5. Compliance with applicable legal, ethical, or behavioral standards for a

health care entity.

++sNOTE: You don’t need to preface the subject as “pursuing compliance” or
“pursuit of compliance” because the subject is compliance with standards, which  /
necessarily includes pursuit of compliance.

6. Compliance with credentialing, accreditation, or regulatory standards for a
health care entity and performance of credentialing, accreditation, or regulatory
activities, including compliance with or performance of periodic performance
reviews and related activities for the Joint Commission on Accreditation of
Healthcare Organizations.

7. The approval or credentialing of a health care entity.

8. The health of an individual who is a health care entity.

#+NOTE: Performance of a health care entity is already covered under subd. 3.

9. The organizational structure of a health care entity or other features of a

health care entity that are relevant to its capacity to provide care.
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10. The outcome, with respect to an individual’s health or the health of a

population, of services provided by a health care entity.

Ins 4-7: @ ne B No
2) Immunitsr for /Xcts or Q'mission. (a) @pirson acting in good faith who

participates in/quality improvement a‘/ctivity is @Eable for civil damages as a result
of any act or omission by the person in the course of the quality improvement activity.
Acts or omissions to which this subsection applies include censuring or reprimanding
a health care entity, revoking the hospital staff privileges of a health care entity,
giving notice to the medical examining board or podiatrist affiliated credentialing

board under s. 50.36, or taking any other disciplinary action against a health care

13
14
15
16
17
18
19
20
21
22
23
24

25

entity.

(b) The good faith of any person participating i quality improvement activity
shall be presumed in any civil action. Any person who asserts that a person has not
acted in good faith has the burden of proving that assertion by clear and convincing
evidence.

(¢) In determining whether a person acted in good faith under this sf{bsection,
the court shall consider W’!}f:cher the person sought to prevent the health care entity
that is the subject of quality ie;nprovement activity or its counsel from examining the
documents and records used in the quality improvement activity, from presenting
witnesses, establishing pertinent facts or circumstances, questioning or refuting
testimony or evidence, or confronting or cross—examining adverse Witnessesg(;'fjr"—o/m

Yhe
receiving a copy of the final report or recommendation resulting from/(;luality

improvement activity.
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1
9
3 Ins 4-12:
4 1. Records and information contained in records that are created or collected
5 by or presented to a person who requests or conducts any of the following types of
6 quality improvement activities in preparation for or as part of the quality
7 improvement activity:
== NOTE: I changed this subdivision to specify who creates or collects the records
and also added presented records, which were covered under sub. (2) (a) 8. in the /P2 dratft.
Please review whether the specification of who creates or collects records or who receives
presented records is accurate.
8 a. A quality improvement activity concerning a health care entity that is
9 conducted by or at the request of a person who employs or contracts with the health
10 care entity.
=+>NoTE: 1 added this subdivision parggraph to cover several scenarios we
discussed: 1) a review by a hospital of a doctordand 2) a review by an entity that owns
several hospitals of one or more of the hospitals.
11 b. A quality improvement activity that is conducted by the health care entity
12 that is the subject of the activity, either alone or with another health care entity.
13 ¢. A quality improvement activity that is conducted by an employee or a fixed
14 or ad hoc committee of the health care entity or entities that are the subject of the
15 quality improvement activity.
+NOTE: The definition in Webster’s for “ad hoc” is: a) 1. concerned with a a
particular end or purpose, 2. formed or used for specific or immediate problems or needs; g
b) fashioned from whatever is immediately available. I think this definition fits your
intent.
+#=+NOTE: 1 removed agent, because activities by agents are covered under
subdivision paragraph d.
16 d. A quality improvement activity that is conducted by a person to whom the
17 health care entity or entities that are the subject of the activity have granted

18 authority to conduct the activity.
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1 e. A quality improvement activity conducted by a state agency at the request

2 of the health care entity or entities that are the subject of the activity.

«+NOTE: This subdivision paragraph is sub. (2) (a) 2. from the /P2 draft.

Ins 5-11:

3. Notice to a health care entity that he or she is or will be the subject of a quality
v

1 & Ot s W

improvement activity described under subd. 1.

Ins 6-2:

©

«+*NOTE: 1 changed the provision concerning public records so that records
relating to a review conducted by DHFS at the request of a public health care entity are
not exempted from inspection under the public records law. However, the bill still makes
confidential records of any quality improvement activity related to a public health care
entity that is conducted by the health care entity or by a private entity. This may set up o
a conflict with the public records law.

10

11 Ins 6-10:

12 @ If a person takes an adverse action against a hgjalt care entity as part of a
13 quality improvement activity described under sub. @r/(;) ];% \/

15  Ins 6-19: /('f‘b
16 @ {(}0 If the pers ho conducts or requests uaht%z/{m/brovement activity described

under sub. (a) 1. a., or the health care ent ty that is the subject of [quality

14

A
18 improvemenf activity described under sub. 2)§(a) 1. b. to e., provides written
19 authorization for disclosure of records and information related to the quality
20 improvement activity,

21
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Ins 7-5:
SN e discussed removing reference in the bill to “privilege,” since a privilege is

enerally a right of a person{jthat extends to communications or work product and the
bill does not establish who holds the privilege. Also privileges are generally established
under ch. 905. However, some of the court cases on peer review records do refer to
“privileged material.” I am still in favor of removing the term, because the language on
confidentiality, protection against discovery, and on inadmissibility accomplishes your
intent.
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AN ACT to repeal 146.37; and to repeal and recreate 146.38 of the statutes;

1
2 relating to: confidentiality of health care review records and immunity.
Analysis by the Legislative Reference Bureau
This is a preliminary draft. An analysis will be provided in a later version.
The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:
3 SECTION 1. 146.37 of the statutes is repealed.
#+xNOTE: Cross—references to this statute will be amended in the next version of
this bill to reflect this repeal.
4 SECTION 2. 146.38 of the statutes is repealed and recreated to read:
5 146.38 Health care quality improvement activity. (1) DEFINITIONS. In this
6 section:
7 (a) “Adverse action” means any action or recommendation to reduce, restrict,
8 suspend, deny, revoke, or fail to renew any of the following:
9 1. A health care entity’s clinical privileges or clinical practice authority at a
10 hospital or other health care entity or on a medical staff.
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«++NOTE: What does it mean for a health care entity to have clinical privileges or
clinical practice authority on a medical staff? Does it mean anything different than
membership on a medical staff?

1 2. A health care entity’s membership on a medical staff or in a hospital or other
2 health care entity.
3 3. A health care entity’s participation in a defined network plan, as defined in
4 s. 609.01 (1b).
++NOTE: Subdivision 3. uses the term “defined network plan” instead of “provider
panel.” Please note that the definition “participating” in s. 609.01 (3m) could be used in
construing this bill, which I think is fine.
5 4. The accreditation, licensure, or certification of a health care entity.
6 (b) “Health care entity” means any of the following:
7 1. A health care provider, as defined in s. 146.81 (1), an ambulatory surgery

8 center as defined in s. 153.01 (1), a home health agency, as defined in s. 50.49 (1) (a),

9 a home health aide, as defined in s. 146.40 (1) (bm), a hospice aide, as defined in s.
10 146.40 (1) (bp), a nurse’s assistant, as defined in s. 146.40 (1) (d), an ambulance
11 service provider, as defined in s. 146.50 (1) (c), an emergency medical technician, as
12 defined in s. 146.50 (1) (e), a first responder, as defined in s. 146.50 (1) (hm), or any
13 other person who is licensed, certified, or registered to provide health care services

14 including mental health services.

++«NOTE: Dick suggested listing the providers who are missing from 146.81 (1), and
leaving out the language regarding “arranging” or “furnishing,” because it is vague. I

agree with Dick.
15 9 An individual who is enrolled in a education or training program that is
16 approved by an examining board in the department of regulation and licensing or by
17 the department of health and family services and that the individual must complete
18 in order to obtain credentials required of an individual under subd. 1.
19 () “Medical staff” means a health care entity’s organized component of

20 physicians, podiatrists, or dentists appointed by the governing body of the health
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care entity and granted specific medical privileges for the purpose of providing

adequate medical, podiatric, or dental care for the patients of the health care entity.

++NOTE: This definition is for “medical staff’ as used in the definition of “adverse
action.” It is the same as the definition of “medical staff” in HF'S 124.02 (10), except 1
substituted “health care entity” for “hospital,” so it will cover the example of physicians
on staff at a clinic. If you define a medical staff to include any group of individuals who
provide health care and are employed by a health care entity, for example home health
aides, it contorts the meaning of “medical.” If you want to cover actions against a nurse
or home health aide under the definition of “adverse action,” why not include as a
subdivision under the definition of adverse action, “employment of an individual as a
health care entity?”

(d) “Quality improvement activity” means an evaluation, review, study,
assessment, investigation, recommendation, corrective action, or any other action,
including one-time, continuous, or periodic data collection relating to any of the

following subjects:

«++NOTE: The phrase “structure, process, or outcomes of health care” is used in the
health care trade, but doesn’t translate well into statutory language without definitions.
I looked at the descriptions of structure, process, and outcomes on the National Quality
Measures Clearinghouse Web site. Process is described as services provided by a health
care entity, which is covered under subd. 1. I added subd. 9. to cover structure and subd.
10. to cover outcomes. Are these additions helpful?

+NOTE: Section 990.001 (1) provides that in the statues the singular includes the
plural, and the plural includes the singular, so I just refer to a health care entity rather
than one or more health care entities.

1. The quality of care provided by a health care entity or the quality of services

provided by a health care entity that have an impact on care.

2. Morbidity or mortality related to a health care entity.

3. The qualification, competence, conduct, or performance of a health care
entity.

4. The cost or use of health care services and resources of a health care entity.

«NOTE: I am assuming that a health care entity’s services are services provided
by a health care entity. Is this correct? Subdivision 4. seems to cover 4 subjects: 1) the
cost of health care services provided by a health care entity; 2) the use (utilization?) of
health care services provided by a health care entity; 3) the cost of a health care entity’s
resources; and 4) the use of a health care entity’s resources. Is this what you intend? The
third item is a bit cryptic.
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1 5. Compliance with applicable legal, ethical, or behavioral standards for a

2 health care entity.

«+NOTE: You don’t need to preface the subject as “pursuing compliance” or
“pursuit of compliance” because the subject is compliance with standards, which
necessarily includes pursuit of compliance.

3 6. Compliance with credentialing, accreditation, or regulatory standards for a
4 health care entity and performance of credentialing, accreditation, or regulatory
5 activities, including compliance with or performance of periodic performahce
6 reviews and related activities for the Joint Commission on Accreditation of
7 Healthcare Organizations.

8 7. The approval or credentialing of a health care entity.

9 8. The health of an individual who is a health care entity.

++NOTE: Performance of a health care entity is already covered under subd. 3.

10 9. The organizational structure of a health care entity or other features of a
11 health care entity that are relevant to its capacity to provide care.

12 10. The outcome, with respect to an individual’s health or the health of a
13 population, of services provided by a health care entity.

14 (e) “Records” includes, regardless of the type of communications medium or
15 form, including oral communications, and whether in statistical form or otherwise,
16 minutes, files, notes, reports, statements, memoranda, databases, findings, work
17 products, and images.

«+NOTE: This definition of records is from the first part of WHA’s definition of
“quality review records,” except that I removed “proceedings” from the definition, because
I don’t see how a proceeding can be a record. (Does WHA mean the minutes or record of
the proceeding, not the proceeding itself?)

The potential downside of listing items to be included in a definition is that a court
might construe the list as all-inclusive regardless of whether the statute says “includes”
rather than “means.” Therefore I think it is better to limit the list. I used a more limited
list in the /P1.
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(f) “State agency” means a department, board, examining board, affiliated
credentialing board, commission, independent agency, council, or office in the

executive branch of state government.

«=NOTE: This definition is for “state agency” as used in sub. (3) (a) (intro.), to
clarify the types of state agencies that may not compel disclosure. It will also apply to sub.
3)(a)l.e.

(2) IMMUNITY FOR ACTS OR OMISSIONS. (a) No person acting in good faith who
participates in a quality improvement activity is liable for civil damages as a result
of any act or omission by the person in the course of the quality improvement activity.
Acts or omissions to which this subsection applies include censuring or reprimanding
a health care entity, revoking the hospital staff privileges of a health care entity,
giving notice to the medical examining board or podiatrist affiliated credentialing
board under s. 50.36, or taking any other disciplinary action against a health care
entity.

(b) The good faith of any person participating in a quality improvement activity
shall be presumed in any civil action. Any person who asserts that a person has not
acted in good faith has the burden of proving that assertion by clear and convincing
evidence.

(¢) In determining whether a person acted in good faith under this subsection,
the court shall consider whether the person sought to prevent the health care entity
that is the subject of the quality improvement activity or its counsel from examining
the documents and records used in the quality improvement activity, from
presenting witnesses, establishing pertinent facts or circumstances, questioning or
refuting testimony or evidence, or confronting or cross—examining adverse witnesses
or from receiving a copy of the final report or recommendation resulting from the

quality improvement activity.
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-

(3) CONFIDENTIALITY AND PRIVILEGE. (a) Except as provided in sub. (4), all of the
following are confidential and privileged; are not subject to discovery, subpoena, or
any other means of legal compulsion requiring release or permitting inspection,
including compulsion by a state agency; and are not admissible as evidence in any
civil, criminal, or other judicial or administrative proceeding:

1. Records and information contained in records that are created or collected
by or presented to a person who requests or conducts any of the following types of
quality improvement activities in preparation for or as part of the quality

improvement activity:

s+=NOTE: 1 changed this subdivision to specify who creates or collects the records
and also added presented records, which were covered under sub. (2) (a) 3. in the /P2 draft.
Please review whether the specification of who creates or collects records or who receives
presented records is accurate.

a. A quality improvement activity concerning a health care entity that is
conducted by or at the request of a person who employs or contracts with the health

care entity.

= NoTE: 1 added this subdivision paragraph to cover several scenarios we
discussed: 1) a review by a hospital of a doctor; and 2) a review by an entity that owns
several hospitals of one or more of the hospitals.

b. A quality improvement activity that is conducted by the health care entity
that is the subject of the activity, either alone or with another health care entity.

c. A quality improvement activity that is conducted by an employee or a fixed
or ad hoc committee of the health care entity or entities that are the subject of the
quality improvement activity.

w#=NOTE: The definition in Webster’s for “ad hoc” is: a) 1. concerned with a
particular end or purpose, 2. formed or used for specific or immediate problems or needs;
b) fashioned from whatever is immediately available. I think this definition fits your
intent.

==NOTE: I removed agent, because activities by agents are covered under
subdivision paragraph d.
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d. A quality improvement activity that is conducted by a person to whom the
health care entity or entities that are the subject of the activity have granted
authority to conduct the activity.

e. A quality improvement activity conducted by a state agency at the request

of the health care entity or entities that are the subject of the activity.

«+++*NOTE: This subdivision paragraph is sub. (2) (a) 2. from the /P2 draft.

2. A request for records or information made as part of a quality improvement
activity described under subd. 1. by a person conducting the quality improvement
activity.

3. Notice to a health care entity that he or she is or will be the subject of a quality
improvement activity described under subd. 1.

4. The product of aggregating or reorganizing records or information under

subds. 1. to 3. that are voluntarily disclosed by a health care entity for the purpose
of aggregation or reorganization.

(b) A person who conducts or participates in a quality improvement activity
described under par. (a) 1. may not disclose whether the quality improvement
activity was conducted or disclose action or lack of action taken as a consequence of
the quality improvement activity.

(¢) The confidentially and privilege afforded to records and information under
par. (a) is not waived by unauthorized or authorized disclosure of records or
information. A person who receives records or information under par. (a) 1. to 4. may

not further disclose the records or information unless permitted to do so under sub.

(4).
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(d) Records relating to a quality improvement activity described under par. (a)
1. e. are not subject to inspection or copying under s. 19.35 (1) if the subject of the

quality improvement activity is not a government entity.

«*NoTE: I changed the provision concerning public records so that records
relating to a review conducted by DHFS at the request of a public health care entity are
not exempted from inspection under the public records law. However, the bill still makes
confidential records of any quality improvement activity related to a public health care
entity that is conducted by the health care entity or by a private entity. This may set up
a conflict with the public records law.

(4) EXCEPTIONS TO CONFIDENTIALITY AND PRIVILEGE. () Subsection (3) does not
apply to records or information maintained by or for a health care entity for the
particular purpose of diagnosing, treating, or documenting care provided to an
individual patient.

(b) A person mandated by Wisconsin or federal law to report may disclose a
record or information from a record that is confidential and privileged under sub. (3)
to make the mandated report.

(c) If a person takes an adverse action against a health care entity as part of
a quality improvement activity described under sub. (3) (a) 1., or notifies the health
care entity of a proposed adverse action, the person shall, upon request by the health
care entity, disclose to the health care entity any records in the person’s possession
relating to the quality improvement activity that are relevant to the adverse action.
The person may at any time disclose to the health care entity records relating to the
quality improvement activity that is relevant to the proposed adverse action by the
person against the health care entity. Records relating to the quality improvement
activity that are relevant to the adverse action are admissible in any criminal, civil,
or other judicial or administrative proceeding in which the health care entity

contests the adverse action.
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1 (d) If the person who conducts or requests a quality improvement activity
2 described under sub. (3) (a) 1. a., or the health care entity that is the subject of a
3 quality improvement activity described under sub. (3) (a) 1. b. to e., provides written
4 authorization for disclosure of records and information related to the quality
5 improvement activity, the records or information may be disclosed to the extent
6 allowed in the written authorization.

7 (4) CoNSTRUCTION. This section shall be liberally construed in favor of
8 identifying records and information as confidential, privileged, and inadmissible as
9 evidence.

w+NOTE: I added inadmissibility here — does it help? We discussed removing
reference in the bill to “privilege,” since a privilege is generally a right of a person that
extends to communications or work product and the bill does not establish who holds the
privilege. Also privileges are generally established under ch. 905. However, some of the
court cases on peer review records do refer to “privileged material.” I am still in favor of
removing the term, because the language on confidentiality, protection against discovery,
and on inadmissibility accomplishes your intent.

10 (END)



