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Sundberg, Christopher

From: Malaise, Gordon

Sent: Wednesday, December 21, 2005 11:57 AM

To: Bacher, Luke

Cc: Sundberg, Christopher

Subject: RE: Family and School Communications Protection Act

Thanks, Luke. In that case, | will refer the drafting request to Attorney Chris Sundberg, who drafts in the area of Trade

Reguiation.

Gordon

From: Bacher, Luke

Sent: Wednesday, December 21, 2005 11:50 AM

To: Malaise, Gordon

Subject: RE: Family and School Communications Protection Act

Sounds like DATCP to me.

From: Malaise, Gordon

Sent: Wednesday, December 21, 2005 11:47 AM

To: Bacher, Luke

Subject: RE: Family and School Communications Protection Act
Luke:

Your narrative talks about "the department" establishing the family and school communications protection service. Which
department do you want to administer this program? That information would be helpful in determining in which chapter of

the statutes the bill should be drafted and, accordingly, which drafter should draft the draft.

Gordon

From: Bacher, Luke

Sent: Wednesday, December 21, 2005 11:25 AM

To: Malaise, Gordon

Subject: Family and School Communications Protection Act
Gordon -

I'm not sure if this is your area, but could you or someone at LRB get this into drafting?
Thank you,

Luke Bacher

Legislative Assistant

Office of State Representative Brett Davis
(608)-266-1192

Toll Free: 888-534-0080
Luke.Bacher@legis.state.wi.us
http://www.brettdavis.us

<< File: FSCPA_Model_Statute.doc >>



~

Family and School Communications Protection Act

- Intent of this act is, in part, to limit youth access to solicitations of pornography,
alcohol, tobacco, gambling, and other products deemed by the state to be illegal to sell or
provide to children.

- This is a law of general applicability to electronic messaging. "Contact point" as defined
under this law includes instant messenger ids, email addresses, mobile devices that can
receive text messages, or those otherwise defined by the department.

- The department shall establish and operate, or contract with a qualified third party to
operate, @famﬂy and school communications protection servicg.

- An individual who is responsible for an electronic contact point may register that
contact pomt with the family and school communications protection service.

- Schools or other state institutions that primarily serve minor children may register their
entire Internet domain with the family and school communications protection service.

- There shall be no cost for individuals, schools, j; other state institutions that primarily
serve minor children to register with the family and school communications protection
service.

- Registered contact points/expire after 3 years) Individuals, schools, or institutions that

primarily serve minor children may renew a reglstratlon at any point for an additional 3-
year ‘nerlgd There shall be no cost for renewing a reoistration o
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- As part of the family and school communications protectlon serv,:ée the department T
shall establish, or contract with a third party to establish, @ nismywhereby
registered report messages sent in violation of this act. The Office of the Attorney |
General shall be provided access to the reports of violations generated through thlS
service in order to help the enforcement of the law. ‘

- A person shall not send, cause to be sent, or conspire with a third party to send a
message to a contact point that has been registered with the family and school
communications protection service for at least 30 calendar days if the prlmary purpose of
the message is to advertise, promote, or induce the sale of a product or service that a
minor is prohibited by law from purchasing, viewing, participating in, or otherw1se
receiving.

-+
- The department shall establish, or contract with a qualified third party to establish, a
mechanism for senders to verify compliance thh the family and school communications
protection service.

; +
o g/ - The department shall ensure that the mechanism follows with any industry standards in

order to ensure compliance with the law as easy as possible for responsible senders.



/

- A sender desiring to send a restricted message as described above shall pay the [

department a fee for access to the mechanism. [

- The fee for access to the mechanism shall be set by the department. The fee shall not |
exceed 1 cent per contact point checked through the mechanism for each time a contact |

point is checked.

- - The majority of the fee generated by the act shall be directed to the department in order

to fund the creation and maintenance of the family and school communications protection
service.

- Not less than 20 percent of the funds generated by this act shall be directed to the Office
of the Attorney General for the enforcement of this act and other laws to protect the
state’s children while they are online.

- A person does not violate this act because the person is an intermediary between the
sender and the recipient in the transmission of an electronic message that violates this act
or unknowingly provides transmission of electronic messages over the person's computer
network or facilities that violate this act.

- The presence of a contact point on the family and school communications protection
service shall be sufficient for the state to assert jurisdiction over that contact point and to
extend that jurisdiction to any individuals who send messages to that contact point in
violation of this act.

- The family and school communications protection service shall be fully operational no z
later than April 1, 2006. {

- A person shall not directly or indirectly, through an overt act or negligence, release or
otherwise make available to another person information concerning persons or contact

points registered with the family and school communications protection service except as
required by this act. A person shall not sell or use the family and school communications
protection service for any reason other than to meet the requirements of this act. A person

shall not access or attempt to access the registry except as provided by this act. Improper | /
use of the families and schools electronic messaging service shall be considered a felony. % 4

- The family and school communications protection service and the contact points and
other data contained under the service shall not be subject to the freedom of information
act (or the state’s equivalent). [Do not want spammers to be able to request a copy of the
registered addresses and receive them. This has been a problem with some state school
records in Texas and other states. |

SA—

- Senders that, in good faith, use the mechanism created by the department and
subsequently remove registered contact points at least every 30 days shall receive a safe 7
harbor from civil and criminal prosecution under the law. ’



- Violation of this law shall be considered a computer crime under the state’s law. [It is

very important to also amend the state’s computer crimes act in order to include violation ?
of the Family and School Communications Protection Act. This is essential to prevent '
potential preemption by the Federal CAN-SPAM Act.]

- Civil penalties for violation of the law. Fines per message in violation of the law to a
maximum per day. [Suggested: $1,000/message to maximum of $100,000 per day.]
Treble civil penalties if message was viewed by a child under the age of 18.

- Civil cases may be brought by the Office of the Attorney General, the Internet Service {?
W

Provider, or the individual responsible for the contact point.

- It shall be an affirmative defense under the law for a sender against a civil lawsuit
brought by an individual responsible for a contact point if the sender proves that the
individual affirmatively, expressly, and directly consented, and did not subsequently
revoke such consent, to receive messages from the particular sender for the registered
contact point. Such consent shall not be a defense for criminal or civil actions brought by
the Office of the Attorney General or an Internet Service Providers.

- Criminal penalties. First two offenses escalating misdemeanors. Third offense a felony.
Treble criminal penalties if the message was viewed by a child under the age of 18.

- Allow for prosecutor in criminal cases to seize any property used in committing the
violation of the Act.



Sundberg, Christopher

From: Sundberg, Christopher

Sent: Wednesday, December 21, 2005 4:24 PM

To: Bacher, Luke

Subject: Family and School Communications Protection Act

| wanted to give you a heads-up right off the bat, because | think there's a good chance that federal law preempts this draft
insofar as it would apply to e-mail.

The federal CAN—SPAM Act of 2003 provides for preemption of any state law “that expressly regulates the use of
electronic mail to send commercial messages, except to the extent that any such statute, regulation, or rule prohibits falsity
or deception.” On the other hand, the CAN—SPAM Act does not preempt state laws “that are not specific to electronic mail,
including State trespass, contract, or tort law” or laws that “relate to acts of fraud or computer crime.” A court might find
that the draft you have requested "relates to fraud or computer crime," but it is, of course, impossible to predict how a court
would rule.

The substance of the draft you have requested is very similar to laws that have been enacted in Michigan and Utah. To
my knowledge, however, no court has yet considered this issue with respect to the Michigan or Utah laws.

I'd be happy to discuss this issue with you, although I'll be taking off next week for some R and R.

Christopher Sundberg

Legislative Attorney

Legislative Reference Bureau

(608) 266-9739
christopher.sundberg@legis.state.wi.us
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1 AN ACT to renumber 814.75 (1) and 814.76 (1); to amend 46.07, 165.25 (4) (ar),
X
2 301.32 (1), 302.12 (2), 302.13, 303.01 (8) (b) and 97?\3 .05 (2m); and to create
3 20.115 (1) (im), 100.54, 125.07 (1) (¢), \1\34 66 (4m), 303\01 (8) (¢) 9., 303.065 (5)
4 (cr), 814.75 (1g), 814.76 (1g), 814.78 (11m\g 814.80 (12), 814 8\(10) and 973.042

% of the statutes; relating to: creating a&ﬁﬁﬁ?mtectlon regfs‘try
' @n‘cmg rule-making authorlty, makmg @e’“

appropriatmr%, and providing a penalty.
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/ >l Analysis by the Leglslatwe Reference Bureau \i
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INEN
ﬁ {‘ / /" This bill requires the Department of Agriculture, Trade and CBM
L/ f’Protectlon (DATCP) to create, and to monthly update, a child protectwﬁ Teglstry
A Under the bill, a“parent guardian, or legal custodian of am,mmor may request that |
;,WM/”"J DATCP mclude in the ‘registry an electromc mail ‘address, wireless telephone
\ number or certain other electronic contact information (“contact point”) that belongs /
\to, or is accessible to, the minor. The- bill prohibits sending certain types ofg
sohc1tat10ns identified-ini the bill as restricted 1 m“essages to a contact point that has | \
been registered for more than 30 days. Also under th@b;\ll an administrator of a |
|
;
|

,school mavyf register an Internet domain name associated with the school, if a pupil
/at the school may obtain an electronic mail address that contains the domain name.
éThe bill prohibits sending a restricted message to an electronic mail address that /

e sttty
[l

ﬂ,«»
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contains a domain name that has been registered for more than 30 days. The bill /a'lso
prohibits obtaining or distributing information contained in the registry for purposes
\ther than compliance with the requlrements of the bill. /

. The bill defines “restricted message” as a message in which the//prlmary
purpose is to encourage the recipient to purchase goods or services or view material,
if statenr federal law prohlblts purchasing, selling, or possessing the goods, services,
or materlal, prohibits a minor from purchasmg, selling, or possessing the goods,
services, or material; or prohibits exposing a child to the material The bill directs
DATCP to promulgate rules establishing a process by which a person who wishes to
send a restricted 1 message to a contact point may verify that the contact point is not
a registered contact" pomt or an electronic mail address that contains a registered
domain name. AN /

The bill authorlzes ‘DATCP, the attorney general,, /6/1' the district attorney to
issue an advisory letter to’ a _berson if there is reasonable cause to believe that the
person has violated the prov1smns of the bill. Under/the bill, a person who sends a
restricted message to a reg1s,tered contact point or t6 an electromc mail address that
contains a registered domain name is subject te/ a forfeiture (civil penalty) up to
$2,500 per message or, if the person eommltted /d previous violation or committed the
violation after receiving an advisory le‘tter up 0 $5,000 per message. A person who
obtains or distributes information contamed in the registry for purposes other than
compliance with the requlrements of the, i1‘)111 may be fined not more than $10,000,
imprisoned not more than nine monthfs or. both. The bill authorizes a parent,
guardian, or legal custodian to bring an action for damages against a person who
sends a restricted message to a reglstered conta&t point that the parent, guardian,
or legal custodian has registered With DATCP. A Darent guardian, or legal custodian
of a minor may also brlng an acgmn against a person Who sends a restncted message
to the minor at an electronic ma11 address that contains a registered domain name.

The child protection reg‘lstry is funded by a new surcharge imposed in certain
criminal and civil cases. Under the bill, whenever a court imposes a forfeiture or a
sentence or places a person on probatlon for a child sex o\ffense a child abduction,
obscenity, using a cnuﬁ to distribute or manufacture uie\gal drugs, distributing
illegal drugs to a chlld providing alcohol to a person under 21 or providing tobacco
products to a person ‘under 18, the court must also impose a c}igld protection registry
surcharge of $30, ‘unless the offense is a felony In that case, the surcharge is $50.
Money collected from these surcharges is credited to a DATCP continuing
approprlatlor;e account and is to be used to pay for the costs of the, reg1stry program.

Becausé this bill creates a new crime or revises a penalty for an existing crime,
the Joint Rev1ew Committee on Criminal Penalties may be reques\ked to prepare a
report concerning the proposed penalty and the costs or savings thé»t are likely to
result 1f the bill is enacted. \

,f .
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For further information see the state fiscal estimate, which will be printed as
an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

1 SECTION 1. 20.005 (3) (schedule) of the statutes: at the appropriate place, insert
2 the following amounts for the purposes indicated:
1 3 2005-06 2006-07
Ww: iy r

i 4 20.115 Agriculture, trade and consumer o o/
gj&i % ’ géw %ﬁ%’éfi wo f”’?}?@e}«

, protection, department of /

e %6 ~ FOOD SAFETY AND CONSUMER PROTECTION T
N\ g - g ava Gensd] fwamuni (Al OV
( i C -0

e .
e //,w%«w - ;:‘z g s ;

é@‘@ﬁfmtecﬁon registry PR

j} (lm)f
(& SECTION 2. 20.115 (1) (im) of the statutes is created to read: \_;?%

720.115 (1) im) Child protection registry. As a continuing appropriation, all >

monexs recei}gecf?f‘ah% the child protection registry-surcharges under ss. 125.07 (1)

§ g A T ———
(o), 134:66 (4m), and 973.042, for the'administration and enforceme

#7
A z , ' ’ o
/ ; _protection registry under s. 100.54, — ‘ ; ) m} e
13 f " 'SECTION ’3. 46.07 of the statutes, as affected by 2005 Wisconsin Act 25, is ;
5;1 / amended to read: s %
- T\ .
15 46.07 Property of patients or residents. All money including wages and
5 ; - é“g e
{;{ﬁ, z other property delivered to an officer or employee of aW’gn for the benefit
17 gl of a patient %r resident shall immediately be delivered to the steward, who shall enter |

(18 || the money upon the steward’s books to the credit of the patient or resident. The

1]
é

—~ ! / . . .
19 %Xproperty shall befgised only under the direction and with the approval of the

) g ”
32}& { 1 superintendent and for the crime victim and witness assistance surcharge under s.
e _ T 7
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SECTION 3
— i

e

o W,MW”M .
§/ 973. 045 (4), the dehnquency victim and witness assistance surcharge under s. 938.34

)

\
(8d) (c), the deoxyribonucleic acid analysis surcharge under s. 973.046, the drug

|
;’
§§

%
g
offender diversion surcharge under s. 973.043, the child protection registry g
|
/

surcharge under s. 973.042, or the benefit of the patient or resident. If the money
remains uncalled for for one year after the patient’s or resident’s death or departure

from the institution, the superintendent shall deposit the money in the general fund.

4

®weP e

| institution for one year, the superintendent shall sell the property, and the proceeds

AN

5
|

%

\

%

% If any patient or resident leaves property, other than money, uncalled for at an
i

H

|

\

. b years after the deposit, of his or her right to the deposit, the department shall direct

%
E
shall be deposited in the general fund. If any person satisfies the department, within R

\it shall charge the same to the appropriation made by s. 20.913 (3) (¢).
SECTION 4. 100.54 of the statutes is created to read:

100.54 otectlon registry. (1) DEFINITIONS. In this section:

”rg,,\f‘:’m ; and Seheol comum i e @%§ o

@
éa” % the department of administration to draw its warrant in favor of the claimant and
&)
13
5)

b=

’E_ég—ém w‘?{‘{j‘,w "g?”g“ £ smge rg‘gﬁ%f g&’%}a{g wg’g&%
o P w;; &% e le Mﬁv f\eé@w“w@g a text mg%ﬁﬁ’f@
J/ (@7 @ Contact pomft" means any of the following:

18 1. Electro I’C/ mail address.

19 2. Inspant messaging identity.

ireless telephone number.

@ ’@ Electronic identifier.

f?/ @ @ “Electronic identifier” means a number, code, or other identifier that may
23 be used to initiate an electronic communication with a minor, as determined by the

24 department by rule.
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<{:\3 (ﬁ» “Registered contact point” means a contact point registered with the
v

department under sub. (2) (b).

(2,> iq) “Registered domain name means an Internet domain name registered with

Q)

Cﬁ> é% “Restricted message” means any communication in which the primary

the department under sub. (2) ﬁf

purpose is to encourage the recigient to purchase goods or services or view material
if state or federal law prohibi/t[any of the following:
1. Purchasing the goods or services. v/
2. Selling the goods or services.V
3. Possessing the goods or material. v
4. Exposing a child to the material. v
5. The purchase of the goods or services by a minor. V'
6. Selling the goods or services to a minor. v
7. The possession of the goods or material by a minor. v
“Send” means to initiate transmission of a message, but does not include
transmission of a message by an Internet service provider or wireless service
. ;@W y And schoo f
provider. / £y w; wi caTitns
(2) REGISTRY OF CON AﬁT POINTS AND DOMAIN NAMES; RULES.

(a) There is created a @fp‘mtecﬁon registry consisting of contact points

v

registered with the department under par. (b) and domain names registered with the
v

department under par. (c).

(b) Upon the request of a parent, guardian, or legal custodian of a minor, the

department shall include in the/child protection registry contact points that belong

to the minor or to which the minor has access. The department may not charge a fee
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7 ee N el WA
for registéring a contact point. A registration under this paragraph shall expire 3
21 g P g1 P P P

MoTEh

years afté{ the request is made or on the minor’s 18th birthday, whichever is earlier.
(e) Upé‘n\ the written request of an administrator of a school, as defined in s.

\ >
118.257 (1) (d);&‘the department shall include in the ¢hild protection registry an

allis
Internet domain name associated with the school, if apupil at the schoo may obtain
ev (ST T &1

an electronic mail address that contains the domain name. The départment may not

charge a fee for registering a domain name. ‘A registration under this paragraph
4’:‘{9{* 3 \?f&&#’“‘S v
shall remain effectivg@f?"f‘ﬁe* rinistrator-of

e School requests 1in writing that

v I

10 (d) The department shall promulgate rules for all of the following:
20 I =
oy @1/ 1. Establishing, maintaining, and monthly updating the (child nr&é‘c‘ﬂﬁﬁﬁy
C\ % / N
7 . Wnder rév, (£}
2 registry, e pen 1)
b | A —
) @ 2. Establishing a @/by which a person who wishes to send a restricted
i , A procebure
\J.éx message to a contact point may verify that the contact point is not a registered
15 “\ contact point and is not an electronic mail address containing a registered domain
) \ gﬁuf zi/t? @ﬂ‘%m@.ﬁ' chall ews v;f«f*é/ Fiuad e %f'ﬁ%%ﬁi% re vndes
& “;ame' s gubdivision 15 LencisTzwct with any mdustry standars
17 (3) Promsitions. (a) No person may send a restricted message to a contact Fual relafe
+» ouch 4~
18 point if the contact point has been registered with the department for more than 30 %gr&éaiurzﬁ}
19 days.
20 (b) No person may send a restricted message to an electronic mail address
21 containing a registered domain name if the domain name has been registered with
W
22 the department for more than 30 days. /’f 0 anolber
23 (c) Except as permitted in the rule?/ggromulgated by the department under sub.
N

(2) (d), no person may obtain or provide/{ information contained in the/hild protection

registry {to another.

‘ ler. YN
/ W%é&éé&" sub. ﬁ> {‘f};
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I
[ $1000% ¢
1 (4) ENFORCEMENT. (a) Civil penalti%st. The department may commence an
2 action to restrain by temporary or permanent.injunction any violation of this section.
\
3 The department may commence an action to recover from any person who violates .
. . . . . . wessdae 15
%,.\ this section civil forfeitures in the following amounts;: View @g ;,_;i 4
/ ¥
5./ 1. $2,500 for each message sent in violation of sub. (3) (a) or (b). ey
AT 800 ‘
(6> 2. $@Q@ for each message sent in violation of sub. (3) (a) or (b), if the persom

. i?:,g}@
> fwho sends-the-message received * ﬁﬁ”ﬁdvrsmym&ermr%%mﬁ?mﬁmm‘(é

5

{

5 violation or if the person has previously been found by a court to have violated th1sj;
I

\

© lsection/

@ ff‘ (b)wg;bpoenas The depart;eimgMa:amgﬁzzepartment of justice ma?ﬂgubpoena

@ gpersons and require the production of books and other documents to aid in the
1 fg investigation of alleged violations of this section. %
:@ ﬁj (c) Advisory letter. If the department, attorney general, or district attorney has g
@ \ reasonable cause to believe that a person has committed a violation of this section, %
A the department, attorney general, or district attorney may send to the person by
@E 5 certified mail an advisory describing the violation and informing the person that

additional penalmee may apply to vmmuo"ls committed after reuelpt of the adVIbOI'y J

{ {,ﬁ Mrzmma person who violates sub. (3) (c) is guilty of \ @/Q»v

Fma\‘%ﬂfi& “”"@

registered a contact point under sub. (2) (b) may comm?fxce an action rgalnst a v

person who sends a restricted message to the contact pon}% in violation of sub. (3) (a)

24 Notwithstanding s. 814.04 (1), a court shall award reasonable attorney fees to a
25 plaintiff who prevails in an action under this subdivision.
/y/ig . ¢ ;;‘ \}/;\}
T Tlon 1Fa persime vilates sub (3)05 ©,
Fodp a4 eeg i o prole ok i afe 5 b

‘Jgixfzxcg {;2’; 4 E/’%‘e’”si&af’d +hae PeASHm se gg; ‘?g A

for A ﬁwggﬁ

o recover actual damages or $2 500 per IBSSSB.J: werwnwcwffevr—:r is \gi’eaf@_izéq;
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. *{’M’ e U

6 parent, guardian, or legal custodian of a minor who has obtained an
electronic mail address that contains a registered domain name may commence an

actior};kagainst a person who sends a restricted message to the electronic mail address

S

-
in violation of sub. (3) (b)[fo recover actual damages or.$

that the minor to whom a registered contact point pertains has consented to receiving

C Dot y/{:ﬂ) 5

a restricted message.

Yo 4

- ? \ — é,ﬁ gss{sm,;.wé ws 5‘%
fww - - > Q}‘“’V 7

/ SECTION 5. 125.07 (1) (c¢) of the statutes is created to read:| o, dev ? a1 ‘}

é

]
§
.
§
§

[
|
i
%

s

M

- surcharge for each violation.

i —————
~
5
[N
h
d

125 07 (1) (¢) Surcharge. 1. If a court imposes a forfeiture or a sente;ace ﬁ
places a person on probatlon for a violation under par. (b) 2., the c@urt shall alsog‘
impose under ch. 814 a chlld protection registry surcharge of $3(l If a court 1mposes%é

a sentence or places a person on probation for a v1olat10n under s. 125.075 (2), thef

~ court shall also impose under ch 814 a child protg,etmn registry surcharge of $50. {

If multiple offenses are involved, the cou\rt shall impose a child protection reglstry\\

"\
. ~"i \%k

~
.
\\

2. a. Except as provided i in subd 2. b., the clerk oﬁthe circuit court shall collect

and transmit the amount of the child protection registry surcharge under subd. 1.

to the county treasurer as prov1ded in 8. 59.40 (2) (m). The county\treasurer shall

“»

| then pay that amﬂunt to the secretary of administration as provided i in s, 59 25 (3)
N\

x’/ 5\

Ve
e \’*\

A
v

b}/ﬁ}"a forfeiture is imposed by a municipal court, the court shall transmit the

IS L s s R

a}rﬁilt of the child protection registry surcharge under subd. 1. to the treasurer of |
T , - e

i

s st e
e SR e
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;the\sﬁmg\retary of administration as provided in s. 66.0114 (1) (bm).

\

| SEE"QION 6. 134.66 (4m) of the statutes is created to read: p

/

LRB-3119/2

SECTION 5

CTS&MGD:Imk;jf

| the county, cﬁ;y, town, or village, and that treasurer shall then pay that amountha"‘*

134.66 (4;m) SURCHARGE. (a) If a court imposes a forfelt}me for a violation of

sub. (2) (a), (am) or. (cm) or a local ordinance in conform /}y”’\ﬁlth sub. (2) (a), (am), or

(cm), the court shall also 1mpose under ch. 814 a cpﬂéy protection registry surcharge

of $30. If multiple v1olat1ons are mvolved t;}e court shall impose a child protection

| registry surcharge upon each forfei%m’ mposed

(b) 1. Except as provided in %s{fbd 2 thg clerk of the circuit court shall collect

N

and transmit the amount of l;he child protection reg{\stry surcharge under par. (a) to

the county treasurer as @{;wded in s. 59.40 (2) (m). The\cm\mty treasurer shall then

\

pay that amount t@ “the secretary of administration as prov1de8\xg\s 59.25 (3) (f) 2.

2. Ifa farfelture is imposed by a municipal court, the court shalf}*{\ansmlt the

amount 9)" the ch

"'h

e -
e —

% theépéunty, city, town, or village, and that treasurer shall then pay that amounifey_j
J/

wai
2 the secretary of administration as provided in s. 66.0114 (1) (bm).

'SECTIGN 7. 165.2

=
J

(4) (ar) of th

€

statutes is amended to read:

W/ .

165.25 (4) (ar) The department of justice shall furnish all legal services

required by the department of agriculture, trade and consumer protection relating

to the enforcement of ss. 100.171, 100.173, 100.174, 100.175, 100.177, 100.18,

100.182, 100.20, 100.205, 100.207, 100.209, 100.21, 100.28, 100.37, 100.42, 100.50

and, 100.51, and 100.54 and chs. 126, 136, 344, 704, 707, and 779, together with any

other services as are necessarily connected to the legal services.

\M

i

% amended to read {;

ECTION 8. 301.32 (1) of the statutes as affected by 2005 Wisconsin Act’ 25 is S

24 ﬁ



1 \ 301.32 (1) PROPERTY DELIVERED TO WARDEN OR SUPERINTENDENT; CREDIT AND DEBIT.
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/

AN

All inoney and other property delivered to an employee of any state c?ﬂactlonal
\

institution for the benefit of a prisoner or resident shall be delivered t;g”fhe warden

or supeﬁn%eydent, who shall enter the property upon his or her accgﬁ“ﬁts to the credit

of the prisone}*@r resident. The property may be used only undér the direction and

with the approv;‘l of the superintendent or warden and ferfthe crime victim and
witness assistance syrcharge under s. 973.045 (4), the delinquency victim and
witness assistance su:'eharge under s. 938.34 (8d) (c) the deoxyribonucleic acid
analysis surcharge under s:x973 046, the drug offender diversion surcharge under s.

973.043, the child Drotectlon%emstrv surchar'ge under s. 973.042, or the benefit of

the prisoner or resident. If the money re;nalns uncalled for for one year after the

prisoner’s or resident’s death or dep m'e from the state correctional institution, the

superintendent shall deposit it in the gen\eral fund. If any prisoner or resident leaves
property, other than money, unca xled for a’**{; a state correctional institution for one
year, the superintendent shail sell the prope;'ty and deposit the proceeds in the

general fund, donate the property to a pub‘hc agency or private, nonprofit

%,
Y

organization or destr oy the property. If any person §aubue the department, within
5 years after the depes1t of his or her right to the deposxtr the department shall direct
the department of admlnlstramon to draw its warrant in favor of the claimant and
it shall charge the same to the appropriation made by s. 20 9&3 (3) (bm).

SECTION 9. 302.12 (2) of the statutes, as affected by 2005 Wlsconsm Act 25, is

amended to read: %%X%
~ "302.12 (2) Money accruing under this section remains under the céntrol of the

\"&

department, to be used for the crime victim and witness assistance surcharge. under

s. 973.045 (4), the deoxyribonucleic acid analysis surcharge under s. 973. 046 the



1

S Ot W N

o ¢}

24

2005 — 2006 Legislature 11 - CTs&Iﬁgﬁ?ﬁEﬁ

BILL SECTION 9

A
p y"(w g

v
#

ﬁ

X\ drug offender diversion surcharge under s. 973.043, the child protectdon registry

\.J

Eurcharge under s. 973.042, and the benefit of the inmate or the 1nmate s family or

depe\ndents under rules promulgated by the department as to tlme manner and
amount of disbursements. The rules shall provide that the money be used for the

reasonable support of the inmate’s family or dependents before it is allocated for the

drug offender dlversmn surcharge under s. 973. 043 or child protection registry

surcharge under s.- 973 042.

SEcCTION 10. 302 JS of the statutes, as’ affected by 2005 Wisconsin Act 25, is

amended to read: ) /

302.13 Preservatlon of P /Qperty an inmate brings to prison. The
department shall preserve money«fand effects, except clothes, in the possession of an
inmate when admitted to the;pnson and subject to the crime victim and witness

assistance surcharge unde}f s. 973. 045 (4) and, the deoxyribonucleic acid analysis

the money and effefgts to the inmate when discﬁhrged.
“a
SECTION 11. uu3 01 (8) (b) of the statutes, as a‘i‘ewed by 2005 Wisconsin Act 25,
f

is amended to"read' *
"‘%,

303. OB (8) (b) The department shall distribute ear:mngs of an inmate or
/

resident //other than an inmate or resident employed under sub (2) (em), for the crime

victim/and witness assistance surcharge under s. 973.045 (4), for the delinquency
f"

v1ct}fm and witness assistance surcharge under s. 938.34 (8d)\Qz) for the

def’oxymbonuclelc acid analysis surcharge under s. 973.046 (4) and for comphance

/leth s. 303.06 (2) and may distribute earnings for the support of the 1nmates or

25 / resident’s dependents and for other obligations either acknowledged by the 1nmate

‘»’
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QI‘ resident in writing or which have been reduced to judgment that may be satlsﬁe.,d
\

acccrdmg tolaw. The department may also distribute earnings for the drug offender

diversion. surcharge under s. 973.043 and the child protection registry surcharge

under s. 9’73 042 but only if the inmate or resident has first prov1ded for the
reasonable support of his or her dependents. |

SECTION 12. 303 01 (8) (¢) 9. of the statutes is created to read

303.01 (8) (c) 9. *l;’ayment of the child protection reg;stry surcharge under s.
973.042.

SECTION 13. 303. 065 (5) (cr) of the statutes is, created to read:

303.065 (5) (cr) Payment of the child protectlon registry surcharge under s.
973.042. . |

SECTION 14. 814.75 (1) of the statutes is renumbered 814.75 (1r).

SECTION 15. 814.75 (1g) of the sta:tutes is created to read:

814.75 (1g) The child prote ")@101’1 re%: istry surcharge under ss. 125.07 (1

134.66 (4m), and 973.042.

SECTION 16. 814.76 (l)of the statutes is ;énumbered 814.76 (1r).

SECTION 17. 814. "’Qa” g) of the statutes is ea ed to read:

814.76 (1g) The chlld protection registry surcharge under ss. 125.07 (1) (¢) and

973.042. /

7
9

SECTION 18 814.78 (11m) of the statutes is created te read

814. 78 (llm) The child protection registry surcharge under ss. 125.07 (1) (¢)
and 134. 66 (4m). "

SECTION 19. 814.80 (12) of the statutes is created to read:

814 80 (12) The child protection registry surcharge under ss. 125.07 (1) (¢c) and

134.66 (4m).

e
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v
\ SECTION 20. 814.81 (10) of the statutes is created to read: /

&14 81 (10) The child protection registry surcharge under ss. 125. 0’7 (1) (c) and
134.66 (4m>

&

SECTION 21 973.042 of the statutes is created to read: /

;"

973.042 @hlld protection registry surcharge. (1) If a court imposes a

%

forfeiture for a v1olatéon of s. 944.21 (5) (a) or an ordmance enacted under s. 59.55 (6)

or imposes a sentence 31' places a person on probation for a conviction under s. 944.21
(5) (b), 948.09, 948.10, 01"*%\48 11 (2) (b), the court shall impose a child protection
registry surcharge of $30 for each such Vlolatlog’ or conviction. If a court imposes a
sentence or places a person on p;ebatlon for a cjonvmtlon under s. 944.21 (5) (c) or (e),
948.02, 948.025, 948.05, 948.055, 948 OQX 948 07, 948.075, 948.08, 948.095, 948.11
(2) (a) or (am), 948.12, 948.13, 948. 30»’ 961 455, or 961.46, the court shall impose a

child protection registry surcharg;e’ of $50 for each such conviction.

transmit the amount of the éhlld protection reglsta*y surcharge under sub. (1) to the

‘%
county treasurer as proy;ﬂed in s. 59.40 (2) (m). The“‘eounty treasurer shall then pay
/ N\
that amount to the se’i“eta“y of administration as proﬁded ins. 59.25(3) () 2.

3) Ifan mm"ate in a state prison or a person sentenced to a state prison has
e’

not paid the chﬁd protection registry surcharge under this se&%on the department
shall assess;and collect the amount owed from the inmate’s Wagé«e or other moneys.
If the dep/artment collects money owed under this section from an inmate, it shall
trans/;n;t it to the clerk of circuit court for the county in which thz mmate was
}'Kncted of the relevant felony for further transmittal under s. 59.40 (2) (m)

/

SECTION 22. 973.05 (2m) of the statutes, as affected by 2005 Wlsconsm Act 25,

is amended to read:
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973.05 (2m) Payments under this section shall be applied first to paj;gment of
the peqalty surcharge until paid in full, shall then be applied to the payment of the
jail surcharge until paid in full, shall then be applied to the payment of part A of the
crime victim a‘nd witness assistance surcharge until paid in full shall then be

\ S

applied to part B of the crime victim and witness assistance surcharge until paid in

g

full, shall then be apphed to the crime laboratories arad drug law enforcement
surcharge until paid in" full shall then be apphed tof the deoxyribonucleic acid
analysis surcharge until pard in full, shall then be apphed to the drug abuse program
improvement surcharge untlI pald in full, shall then be applied to the drug offender

diversion surcharge until paid i in, full shall then be applied to payment of the driver

improvement surcharge until paid m%full, ehall then be applied to the child protection

registry surcharge until paid in full, ffhall then be applied to the truck driver
education surcharge if applicable urrtii pard in full, shall then be applied to payment

of the domestic abuse surcharge until paid in full, shall then be applied to payment
of the consumer protection surcharge until prfigl in full, shall then be applied to

payment of the natural resoiirces surcharge if appliéable until paid in full, shall then

V4
é %

be applied to paymem Df the natural resources restltatlon surcharge until paid in

““x

full, shall then be applled to the payment of the env1ronmental surcharge if
applicable until pald in full, shall then be applied to the payment of the wild animal
protection surcharge if applicable until paid in full, shall then be apphed to payment
of the Weapons surcharge until paid in full, shall then be apphed tQ payment of the
umnsured employer surcharge until paid in full, shall then be apphed to payment
of the e}nforcement surcharge under s. 253.06 (4) (¢), if applicable, until pald in full,

an(/i/s"hall then be applied to payment of the fine and the costs and fees 1mposed under

}{f 814.
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@ (SET&TION 23. Initial apphcablhty\ o “’M’”‘*’WVW
@ / (1) The treatment of sections 125.07 (1) (¢), 134.66 (4m), 814.75 (1g), 814.76%
@ (1g), and 973.042 of the statutes first applies to offenses committed.on-the Qﬁgw

PR

date of this subsectlon

B\ Jate of this su
@ 7 /SECTION 24 Effective dates. This act takes effect on the first day of the%

fénth beginning after publication, except as follows:
f” (1) Section 100.54 (2) (d) of the statutes, as created by this act, takes effect on

6
7
g the day after publication.

Q (END)
\\
\
\, .
N —
\\\ ¥
\ 7
}’//?“e"% 5 \\”
| A |
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Insert A:

This bill requires the Department of Agriculture, Trade and Consumer
Protection (DATCP)vto create, and to monthly update,"' a family and school
communications protection registry (registry).""Under the bill, a parent, guardian, or
legal custodian of a minor may request that DATCP include in the registry an
electronic mail address, ,givireless telephone number, or certain other electronic
contact information (“contact point”) that belongs to, or is accessible to, the minor.
The bill prohibits sending certain types of solicitations, identified in the bill as
restricted messages, to a contact point that has been registered for more than 30
days.” Alsojunder the bill, an administrator of a school or state institution that
primarily serves minors may register an Internet domain name associated with the
school or institution, if a pupil at the school may obtain an electronic mail address
that contains the domain name’” The bill defines “restricted message” as a message
in which the primary purpose is to encourage the recipient to purchase goods or
services or view material, if state or federal law prohibits purchasing, selling, or
possessing the goods, services, or material; prohibits a minor from purchasing,
selling, or possessing the goods, services, or material; or prohibits exposing a child
to the material."”

The bill prohibits sending a restricted message to an electronic mail address
that contains a domain name that has been registered for more than 30 dayss The
bill also prohibits obtaining or distributing information contained in the registry for
purposes other than compliance with the requirements of the bill.” The bill directs
DATCP to promulgate rules establishing a procedure by which a person who wishes
to send a restricted message to a contact point may verify that the contact point is
not a registered contact point or an electronic mail address that contains a registered
domain name (verification procedure).”DATCP must also establish a mechanism for
reporting prohibited messages sent to registered contact points. DATCP may conféct
with a 3rd party to create and operate the verification procedure and the reporting
mechanism.

Under the bill, a person who sends a restricted message to a registered contact
point or to an electronic mail address that contains a registered domain name is
subject to a forfeiture (civil penalty) up to $1,000 per message or, if the message is
viewed by a minor, up to $3,000 per message, subject to a maximum of $100,000 per
day. A person who obtains or distributes information contained in the registry for
purposes other than compliance with the requirements of the bill may be fined not
more than $10,000, imprisoned not more than 3 years and 6 months, or both” If a
minor views a prohibited message as a result, the person may be fined not more than
$25,000, imprisoned not more than 10 years, or both. In addition, a person who
violates the provisions of the bill may be required to forfeit property used in
committing the violation. v

The bill authorizes a parent, guardian, or legal custodian who has registered
a contact point to bring an action for damages against a person who sends a restricted
message to the contact point.”Also, a parent, guardian, or legal custodian of a minor
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may bring a private action against a person who sends a restricted message to the
' minor at an electronic mail address that contains a registered domain name? Under
the bill, it is a defense to a private action, but not to a forfeiture or criminal penalty,
that the minor consented to receiving a prohibited message. ¥
Under the bill, he departmentimust charge a fee for the verification procedure
not to exceed one cent for each contact point processed’ Eighty 'i;ercent of the fees
collected are appropriated td.fhe department for the administration and enforcement
of the registry; 20 percent are appropriated to the Department of Justice for
enforcement of the registry. v
v"Because this bill creates a new crime or revises a penalty for an existing crime,
the Joint Review Committee on Criminal Penalties may be requested to prepare a
report concerning the proposed penalty and the costs or savings that are likely to
result if the bill is enacted.
1 Insert 3-7: S ——
P \\\
2 K 2005-06 2006-07

s

v

3 20.455 dJustice, department of

[ ros
s 21)

4 (2)  LAW ENFORCEMENT SERVICES V.

5 (hm) Family and school communica-

6 tions protection registry; related

7 enforcement PR C -0- -0-

8 Insert 3-8

9 20.115 (1) (im) Family and school communications protection registry. The
10 amounts in the schedule for the administration and enforcement of s. 100?;5‘4. Eighty

@ percent of all moneys received under s. 100.54 (2)@ shall be credited to this

12 appropriation account. \ GZ‘)

13 SECTION 5 20.455 (2) (hm) of the statutes is created to read:

14 20.455 (2) (hm) Family and school communications protection registry; related
15 enforcement.vx’_’[*he amounts in the schedule for the enforcement of ss. 100?4 and

{ @} 948.075. Twenty percent of all moneys received under s. 100.54 (2)&f shall be

17 credited to this appropriation account. 45

&)
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Insert 6-16:

(e) The department shall charge a fee to perform the verification procedure
under par. (d) f‘)j The fee under this paragraph may not exceed one cent for each
contact point for which a person requests verification.

(f) The department shall establish a mechanism to allow a person who registers
a contact point to report a message sent to the contact point in violation of this
section. If the department receives a report that a message has been sent in violation
of this section, the department shall notify the dep/a}rtment of justice.

(g) The department may contract with a 31':7’1/ party to create and operate the
verification procedure under par. (d)‘é. and the reporting mechanism under par. (f).

(h) The records of the department or a contractor that constitute the family and

v 1

school communications protection registry are no@ject to inspection and copying
under s. 19.35 (1). "

Insert 7-19: e e R
= v

(c¢){In addition to the penalties authorized under pars. (a) and (b), a person who

violates this section may be required to forfeit any property used to commit the

T

violation. v’

Sute hevbo
Insert 8-9: k=7

)

A

This subsection does not apply to a person who has, in good faith, used the
verification 5;ocedure under sub. @il) 2. within the 30 day period immediately
preceding the violation. v~

Insert 15-4:

SECTION 2. Nonstatutory provisions.

(1) Using the procedure under section 227.24 of the statutes, the department
of agriculture, trade and consumer protectiony;hall promul?@ rules required

Cergncy
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v/ /

under section 100.54 (2) (d) of the statutes, as created by this act. Notwithstanding
section 227.24 (1) (c) and (2) of the statutes, emergency rules promulgated under this
subsection remain in effect until the first day of the 9th month after the effective date

of this subsection or the effective date of the permanent rules promulgated under
section 100.54 (2) (d) of the statutes, as created by this act, whichever is sooner.V/
Notwithstanding section 227.24 (1) (a) and (3) of the statutes, the departmen Ais méNi
required to provide evidence that promulgating a rule under this subsection is }
necessary for the preservation of the public peace, health, safety, or welfare and is /

/7

not required to provide a finding of emergency for a rule promulgated under ?J

/

e

/
nadfures

i a
Y. and
ongumer OO

subsection.

e
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FROM THE CTS:.......
LEGISLATIVE REFERENCE BUREAU gmgg

[date)

v

Representative Davis:

Please review this draft carefully to ensure it is consistent with your intent and note
the following: /

1. The drafting instructions indicate that the registry created in the draft should be
operational no later than April 1, 2006."Because of the time required to complete this
draft, this time_Jine may no longer be achievable’ This draft directs DATCP to
promulgate the rules required to operate the registry as emergency rules, which
remain in place until permanent rules take effect. You may also wish to include a
deadline for the agency to promulgate the emergency rules. “Please contact me if you
wish to further discuss timing issues concerning this draft. v~

2. The drafting instructions indicate that the draft should permit a person who is
responsible for a minor or an Internet service provider (ISP) to bring an action against
a person who sends a prohibited message to a registered contact point.”This draft does
not include a right of action for ISPs, because the instructions do not specify what
measure of damages would apply in such an action.” Unless the draft provides for
monetary damages, it is unclear whether a court would award any damages in such
an action.YWhat should be the measure of damages in such an action? v’

3. The drafting instructions indicate that the draft should include a “safe harbor” from
penalties for a sender that in good faith uses the verification mechanism created by the
agency at least every 30 days and subsequently removes registered contact pointsf" It
is unclear to whom this safe harbor provision would apply.” If a sender used the
verification mechanism at least every 30 days and removes registered contact points
identified by the verification procedure, how could a sender violate the provisions of
the draft?V/

4. The drafting instructions indicate that violations should also be considered a
computer crime. Is this a reference to current s. 943.70? To the extent that the draft
would impose}, criminal penalties on two identical offenses (i.e., under proposed s.
100.54 and under s. 943.70), there may be constitutional double jeopardy issues. Also,
the instructions suggest amendment of s. 943.70 as a way to avoid federal preemption.
Could you clarify this? .~

5. The drafting instructions indicate that improper use of the registry should be a
felony. Because I was unsure what felony classification you intended, in this draft, it
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is a Class I felony to obtain or provide to another information contained in the registry
except as explicitly authorized. A Class I felony is subject to;f a maximum fine of
$10,000, 3 years and 6 months imali')risonment, or both. Is this okay?

6. The drafting instructi néﬁ indicate that treble penalties—both civil and
criminal--should apply if a prohibited message is viewed by a minor. “In this draft, if
a prohibited message is viewy by a minor, the criminal penalty for improper use of the
registry rises to a Class G felony, which is subject to a $25,000 fine, 10 years
imprisonment, or both. Is this okay? ¢

7. The drafting instructions indicate that not less than 20 percent of verification fees
should be directed to the Department of Justice for enforcement of the provisions of the
draft and other laws to protect the state’s children while they are online: In this draft,
the Department of Justice appropriation from verification fees must be used for
enforcing the provisions of this draft and current s. 948.075.”Is this okay?~

Christopher T. Sundberg

Legislative Attorney

Phone: (608) 266-9739

E-mail: christopher.sundberg@legis.state.wi.us



DRAFTER’S NOTE LRB-4283/1dn
FROM THE CTS:Imk:rs
LEGISLATIVE REFERENCE BUREAU

February 9, 2006

Representative Davis:

Please review this draft carefully to ensure it is consistent with your intent and note
the following:

1. The drafting instructions indicate that the registry created in the draft should be
operational no later than April 1, 2006. Because of the time required to complete this
draft, this timeline may no longer be achievable. This draft directs DATCP to
promulgate the rules required to operate the registry as emergency rules, which
remain in place until permanent rules take effect. You may also wish to include a
deadline for the agency to promulgate the emergency rules. Please contact me if you
wish to further discuss timing issues concerning this draft.

2. The drafting instructions indicate that the draft should permit a person who is
responsible for a minor or an Internet service provider (ISP) to bring an action against
a person who sends a prohibited message to a registered contact point. This draft does
not include a right of action for ISPs, because the instructions do not specify what
measure of damages would apply in such an action. Unless the draft provides for
monetary damages, it is unclear whether a court would award any damages in such

an action. What should be the measure of damages in such an action?

3. The drafting instructions indicate that the draft should include a “safe harbor” from
penalties for a sender that in good faith uses the verification mechanism created by the
agency at least every 30 days and subsequently removes registered contact points. It
is unclear to whom this safe harbor provision would apply. If a sender used the
verification mechanism at least every 30 days and removes registered contact points
identified by the verification procedure, how could a sender violate the provisions of
the draft?

4. The drafting instructions indicate that violations should also be considered a
computer crime. Is this a reference to current s. 943.70? To the extent that the draft
would impose criminal penalties on two identical offenses (i.e., under proposed s.
100.54 and under s. 943.70), there may be constitutional double jeopardy issues. Also,
the instructions suggest amendment of s. 943.70 as a way to avoid federal preemption.
Could you clarify this?

5. The drafting instructions indicate that improper use of the registry should be a
felony. Because I was unsure what felony classification you intended, in this draft, it
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is a Class I felony to obtain or provide to another information contained in the registry
except as explicitly authorized. A Class I felony is subject to a maximum fine of
$10,000, 3 years and 6 months imprisonment, or both. Is this okay?

6. The drafting instructions indicate that treble penalties——both civil and
criminal--should apply if a prohibited message is viewed by a minor. In this draft, if
a prohibited message is viewed by a minor, the criminal penalty for improper use of the
registry rises to a Class G felony, which is subject to a $25,000 fine, 10 years
imprisonment, or both. Is this okay?

7. The drafting instructions indicate that not less than 20 percent of verification fees
should be directed to the Department of Justice for enforcement of the provisions of the
draft and other laws to protect the state’s children while they are online. In this draft,
the Department of Justice appropriation from verification fees must be used for
enforcing the provisions of this draft and current s. 948.075. Is this okay?

Christopher T. Sundberg

Legislative Attorney

Phone: (608) 266-9739

E-mail: christopher.sundberg@legis.state.wi.us
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