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Kahler, Pam

From: Kostelic, Jeff
Sent: Thursday, January 13, 2005 4:17 PM
To: Kahier, Pam
Subject: HIPCO - proposed modifications to /1

Ly LN
i

Condensed Riemer
Memo of Decem...

Pam,

Thank you for pulling together the first draft of this very complex bili in such a short period of time. We are all very pleased
to see something in writing given that this concept has been discussed for over ten years without ever being formally
drafted. Attached, please find a rather lengthy memo detailing Representative Richards' proposed changes and additions

to /1.

Please do not hesitate to contact Representative Richards or David Riemer if you have any questions about this memo or
if you need additional information.

Thank you for all of your work on this project.

Jeff Kostelic
Office of Representative Jon Richards



MEMO
To: Pam Kahler
From: Representative Jon Richards
Date: January 13, 2005
Re: Health Care Exchange/HIPCO

The proposal I envisioned calls for a new Health Insurance Purchasing Corporation
(Corporation) that (1) assigns individual Health Insurance Purchasing Accounts
(Accounts) to most Wisconsin residents for the purpose of enabling them to purchase a
basic health insurance package, (2) finances these Accounts by assessing (with the help
of DOR) those covered persons who are adults as well as through an off-setting wage
assessment of employees and employers, and (3) is silent about what employers may do
with respect to the provision of health insurance.

Basic Changes:

1.) The term, “Statewide Comprehensive Plan” implies a large, inflexible,
government-run program with lots of bureaucracy and red tape. This gets
away from my original intent, which was to create a small, flexible,
privately-administered Health Insurance Purchasing Corporation. At the
heart of this plan is a reliance on the private-sector approach of giving
individuals accounts they control.

2. The term, “income tax surcharge” implies that the revenues raised
are indeed general tax revenues that could be used for any
governmental purpose. To avoid confusion, it would be preferable Ctm &

to include language that the Corporation would be requiring people M fo
to pay dollars for a specific purpose, i.e., establishing and
financing of health Insurance Purchasing Accounts refers to the
Corporation’s revenue-raising authority as that of imposing an (‘b«(\
assessment.

\ﬁ . The language on page 9, lines 12-17, of the draft, by indicating that
employers can provide supplemental health insurance benefits,
creates the negative inference that employers cannot provide any
other kind of health insurance coverage. This inference violates
ERISA, and if embraced by the courts could result in the entire
proposal’s being struck down as contravening federal law. To
address this issue, please remove p. 9, lines 12-17 and lines 18-19.
In other words, remove Sec. 260.25 altogether.

Detailed Comments



< o (Lge
\ Page 1, lines 3-4. Consistent with the general comments made above, replace
\ “statewide health insurance plan and creating an individual income surtax” with
something like “authorizing a health insurance purchasing corporation to establish health
insurance purchasing accounts and implement an assessment”.

\/ P. 1, line 9. Consistent with the general comments made above, replace
“Statewide Comprehensive Health Insurance Plan of Wisconsin” with “Health Insurance

Purchasing Corporation of Wisconsin”.

P. 2, lines 1-2. Consistent with the general comments made above, (a) after . M
“Health Insurance Purchasing Corporation of Wisconsin for”, delete “the”, and (b) after * \ 5 T
\/ “costs” delete the remaining words. S‘a Ay

Or, better yet, delete everything after “Health Insurance Purchasing Corporation |
of Wisconsin”. Is it even necessary to specify “for operating and administrative costs”? _/
i et

i

JE—
~—————"""""P_2, line 4, through P. 3, line 18. Consistent with the general comments made
above, I would recommend moving this entire section out of the income tax section of the
statute and incorporating it in the new Chapter 260, i.e., including within the chapter on
the structure and powers of the Health Insurance Purchasing Corporation of Wisconsin
? the specific authority of the Corporation to assess individuals and employers.

Limited cross-references to Chapter 71 and its definitions of taxable income and
household types (i.e., single individuals, heads of households, married persons filing
separately, and married persons filing jointly) are OK, for the purposes of determining ’

o
3 %

the amount of the assessment on individuals. But such references to taxation, taxable

income, tax rates, rates, and anything else that sounds like taxation should be kept to a

bare minimum. ¢ it
There are also some problems with the way the assessment formula is expressed. 6

On p. 2, lines 8-11, there’s no reference to the intended cap on the assessment, 2‘ 3'

which my model sets at $500/month or $6,000/per year, for single individuals, heads of

households, or married persons filing separately. g
On p. 2, lines 12-14, same problem. My model sets a cap of $1000/month or °§

$12,000 per year for married persons filing jointly. o
On p. 2, lines 16-19, In the context of a system of assessments, the language % %

b1

dealing with income tax rate changes seems misplaced. Can this be eliminated?

P. 2, line 20, through p. 3, line 7: Consistent with the general concern that the !
Wisconsin income tax system should not swallow up the mechanism by which the %4 ¢
Corporation implements its assessment authority, I would completely change the i A
language dealing with part-time residents. The intent of my model, in the case of
individuals who qualify as Wisconsin residents during the course of a coverage year, i.e.,
who are part-year residents, was to allow them to acquire Health Insurance Purchasing
Accounts, use their Accounts to buy health insurance, and be assessed by the Corporation
for whatever portion of the year (11 months, 10 months, etc.) applies. “Domicile” in
Wisconsin per se, by the way, which the LRB language refers to on P. 2, line 22 , and P.

3, line 4, should not be the decisive factor. Rather, duration of “resident” status—i.e.,
legally domiciled for at least 6 months (with a special rule for children) as proposed Sec.



260.01(4), on P. 4, lines 4-10—is the key. On p. 5 of the latest draft of Model #1 ™
draft, 12/6/04), I utilize the concept of “Coverage Factor” to get at how to translate an
individual’s part-year resident status into a factor that is then used to proportionately
reduce the assessment the individual owes the Corporation. Perhaps this is the wrong
approach; but it comes closer to the original idea than the surtax-based, domicile-based
language in 0950/1.

P. 3, lines 9-13. The intent of my model is to authorize the Corporationto
implement two separate assessments: one on Wisconsin residents, the other on Wisconsin
employees/employers. The first (resident) assessment is meant to be reduced by the
second (employee/employer) assessment, based upon the resident receiving an annual
statement from the employer about how much was assessed at the workplace. But my
model treats them as two distinct assessments, which happen to have a rule that defines
their relationship. I can’t tell from this language (which, as mentioned above, needs to be
moved to Chapter 260, “de-taxed” and re-expressed as an assessment) whether LRB 0950
actually would create the second (employer) assessment.

A second problem is the omission of the specific formula for the
employee/employer assessment. The following formula should be included in the draft:
first $5/hour of wages exempt, 10% assessment on wages above $5/hour, but cap of
$500/month or $6,000/year. I believe it’s very important to express this formula in the
bill, to set an explicit limit on the Corporation’s authority to assess. The legislation
should set this formula as a maximum, i.e., authorize the Corporation to implement an
assessment not to exceed the formula.

Two other specific features you may want to include in the language on the
assessment formula, and I’d recommend at this point:

+ Authorizing the Corporation to impose a lower assessment on small
employers. I think the easiest way to do this is not to spell out a specific formula, but to
authorize the Corporation to reduce the assessment for employers whose total wages are
less than $500,000 per year. (The formula I'm thinking of is: 5% on 1* $100,000 of
wages, 6% on next $100,000, 7% on next $100,000, 8% on next $100,000, 9% on next
$100,000, and finally 10% on remaining wages. But I believe it would be a mistake to
get this specific in the legislation.)

+Authorizing the Corporation to impose a lower assessment on any
employer (regardless of size or wage base) that has in place an effective “wellness”
program that meets scientifically based standards established by the Corporation.

A third modification is needed to address an issue with the 25%/75% split
between employee/employer. The intent was to start with 25% of the assessment being
paid for by the employee, and to start with the remaining 75% as the assessment being
paid for by the employer. However, the employee and employer—or, where the
employees are represented by a collective bargaining agent, the employees’ union and the
employer—would be free to negotiate a deal where any part (including all) of the
employee’s “share” can be picked up by the employer. I'm concerned that 0950/1 could
be read to preclude such a “pick up” of the employee’s share by the employer, i.e., could
be read to fix the 25%/75% split as unalterable. The split should be unalterable in terms
of increasing what the employee ends up paying for health insurance. (As the Drafting
Note accurately states, on p. 2, in the middle, there is a possibility that the employer
could modify its pay structure so as to lower its workers wages to offset what the
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employer considers to be an excessive health insurance assessment by the Corporation. 1
accept that risk. But its goal is to block any explicit increase in the employee’s share of
the Corporation’s health insurance assessment above 25%.) But the split was meant to be
open-ended in terms of decreasing below 25% what the employee ends up paying for
health insurance (notwithstanding the risk that such a decrease might be offset, as the
LRB points out, on the wage side).
1\ P. 3, lines 15-18. Consistent with the general comments above, this paragraph
Hes should be deleted.

T k L P. 3, line 24, and p, 4, line 3. 1 would prefer to allow the Corporation itself to
fine what’s a generic drug and what’s a brand name drug. I don’t know the origin of
L/tihi Sec. 450.12 definitions that are cross-referenced here, and don’t dispute that they may
be just fine. But why not let the Corporation make this call?

P. 4, line 7. As drafted, a child who lives in Wisconsin, and whose parent or
guardian is domiciled in Wisconsin for any amount of time (even for a very short time),
could be a Wisconsin resident for purposes of acquiring a Health Insurance Purchasing
Account. This would allow a parent with a sick child to move from Chicago to Kenosha
or St. Paul to Eau Claire and quickly obtain coverage for the child (though not herself or
himself) at the expense of Wisconsin taxpayers. This was not my intent. Rather, the
intent was to let children become Wisconsin residents regardless of the duration of their
residency (typically, because they’d just been born in Wisconsin) only if parents had been
domiciled in Wisconsin for at least 6 months. So line 7 should be written to read (after
“guardian”): “has been legally domiciled in this state for a period of at least 6 months.”

\/ A further separate point: There needs to be a mechanism for allowing céffain
small groups of Wisconsin residents—prisoners, individuals cared for in institutions for
the mentally ill or developmentally disabled, and perhaps some others—to be exempted,
for obvious different reasons, from having active Health Insurance Purchasing Accounts.
Sec. 260.15(1)(a) and (b) on “Who Is Covered” on P. 7, Lines 12-19, properly excludes
coverage for persons 65 or older and federal employees. But a wider exclusion is needed.

P. 4, lines 11-12. Consistent with prior remarks, delete the definition of a
v /Statewide Comprehensive Health Insurance Plan of Wisconsin.” This might, however,
be a good place to insert a definition of a Health Insurance Purchasing Account.

P. 4, lines 16-17. The effort to exempt the Corporation from federal taxatior;b ,
% \~ fine. But what about state taxation? Is that implicit? Or does that need to be spelled out \ J K

somewhere? Y- wete J

/ P. 4, line 22, through P. 5, line 1. This paragraph on the structure of the
,/ Corporation’s board of directors should be rewritten, in response to the 2 questions on P.

.| 5,as follows: ‘BW
Q\)} [ “2. That the corporate board shall consist of 6 directors, of whom 1 shall \ e
' l be chosen by the head of Wisconsin Manufacturers and Commerce, 1 shall be chosen by ) {v&/

\ the head of the Metropolitan Milwaukee Association of Commerce, 1 shall be chosen by :M,/
\_ the head of the Wistonsin Federation of Independent Business, 1 shall be chosen by the ) 8)’:;5?64
8
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/head of the \Wisconsin{American Federation ;Ff,/abor Congress of Industrial
/ Organizations (AFL-CIO), and 2 shall be chosen by the Governor and confirmed by the
Senate. All directors shall serve for terms of 6 years, except that the initial director
chosen by the Metropolitan Milwaukee Association of Commerce and one of the initial
directors chosen by the Governor shall serve for a term of 4 years, and the initial director
chosen by the head of the Wisconsin Federation of Independent Business and the other
initial director chosen by the Governor shall serve for a term of 2 years.”

Consistent with this change, the authority of the Secretary of DOA on p. 5, line 1,
to designate the initial directors should be repealed.

In response to the first note and question on the top of P. 5, I think it best to let the
board of directors select its own chairperson.

P. 5, line 5. Consistent with comments made above, this should be deleted and

;/ replaced with something like:

“Establish Health Insurance Purchasing Accounts for all residents [NB: now a
defined term] and assist residents in using their accounts for the purchase of adequate
health insurance coverage from qualified insurers.”

/ P. 5, lines 6-9. This comment also relates to P. 9, line 20 through P. 10, Line

/ , 12. These provisions capture the original intent, but I think they need to be modified to

/ reflect three realities: (1) the Wisconsin Department of Health and Family Services

(DHFS), not the Corporation, has exclusive authority (under federal law as well as
practice) when it comes to dealing with the U.S. Department of Health and Human
Services (US/DHHS) on all Medicaid matters; (2) DHFS needs to be authorized and
directed to seek waivers to integrate the “family” portion of Medicaid plus BadgerCare
into the new system of Health Insurance Purchasing Accounts, and (3) since #2 will take
some time to accomplish, the Corporation needs authority simply to pay DHFS the ca.
$400-500 million/per year state share of the “family” portion of Medicaid and
BadgerCare until such time as waivers are OK’d and the integration of M/A and
BadgerCare is complete.

The following three modifications are needed.

First, we need language (separate from Chapter 260, presumably in the statutory
sections relating to DHFS) that authorizes and directs DHFS in cooperation with the
Corporation to seek Section1115 and other appropriate Medicaid and SCHIP waivers
from US/DHHS for the purpose of fully integrating the “family” portion of Medicaid and
BadgerCare as a whole—though with enrollees paying substantially less in cost-
sharing—into the Corporation’s consumer-driven Health Insurance Purchasing Account
mechanism for providing adequate health insurance coverage to all Wisconsin residents
under age 65.

Second, we need language that authorizes and directs the Corporation to pay
DHFS ca. 4$400-500 million/year, i.e., the state share for the “family” portion of
Medicaid and the state share of BadgerCare.

Third, we need language that authorizes and directs DHFS and the Corporation to
work together—once the waivers integrating the “family” portion of MA and BadgerCare
into the Corporation’s system of Health Insurance Purchasing Accounts has been




accomplished—to ensure that the largest possible number of Wisconsin residents are
enrolled in MA and BadgerCare for purposes of maximizing federal reimbursement.
Please review the text on P. 5 as well as on PP. 9-10 to determine if they

‘\waccurately capture these three points.
3 e
wﬁ, P. 5, line 10. The LRB language assumes that the Corporation’s fiscal year will be Px - LS
1D - the same as the state’s fiscal year. Is this necessary? How about deleting “state” before s "
\/ “fiscal year”? e BN
X Also, the reference to “statewide plan” should be deleted. Replace with b%“}L Y »
something like: “system of Health Insurance Purchasing Accounts”. \”/{m

\/" P. 6, line 3. Replace ‘statewide plan” with “Corporation”.

0950/1 asks (in the note between lines 7 and 8) whether, instead of a mandatory
biennial LAB audit, the Secretary of DOA should be authorized to order independent
audits. I would prefer the LAB audit the Corporation every two years, even though—as
LRB points out—it’s highly unusual. [Note that on P. 1, lines 6-7, the Corporation is
required to pay the costs for such an audit.]

Related to this audit: I think it would also be a good idea to require the
‘/ Corporation to submit an annual report to the Legislature and Governor. The Corporation
‘ would probably do this anyway. But as part of a general policy of transparency and
accountability, I think it wise to make the requirement explicit.

P. 6, lines 8-14. Consistent with prior comments, this needs to be rewritten to
\./ eliminate reference to a “Statewide Comprehensive Health Insurance Plan.” What would
be the practical impact of eliminating this entire paragraph?

P. 6, line 18. Rather than “participate”, I'd suggest, “submit a bid.” The use of
“participate” suggests that any insurer who does submit a bid is guaranteed the right to be
(/ offered to Wisconsin residents with Health Insurance Purchasing Accounts. However,
the Corporation might disqualify bidders for good cause, e.g., failure to submit required
information.

P. 6, lines 19-21. . Please re-write this section, partly to remove references to
~“statewide plan”. I’d suggest something like: “The corporation shall seek to ensure that
M residents, in using their Accounts to purchase health insurance, have access to the widest
possible selection of health maintenance organizations, preferred provider organizations,
and fee-for-service plans.”

P. 7, lines 1-7. 1think it would be clearer (and shorter) if the first sentence read:
“The corporation shall rank the health benefit plans offered in one of 3 tiers based on
/ quality and cost.” The word “plan” is used with two different meanings in lines 1-3—
first to refer to insurers (HMOs, PPOs, and fee-for-service plans) and then to refer to the
“statewide plan” which I’m trying to eliminate from the draft.
The second sentence (lines 3-7) captures what I initially told you in our meeting,
but in hindsight I don’t think it would be prudent to put into law a reference to “average”



quality and “low quality.” So I’d rewrite to read: “The corporation shall assign to tier 1
the health benefit plans that it determines provide high quality care at a low risk-adjusted
cost, assign to tier 2 the health benefit plans that it determines provide car at a high cost,
and assign to tier 3 the health benefit plans that it determines provide care at the highest

cost.”

P. 7, lines 12-19. As mentioned earlier, would it make sense to move this entire
section to—and blend it with—the definition of “resident” on P. 4? The draft’s current
division of who’s eligible for a Health Insurance Purchasing Account is in two parts—

! first the definition of “resident” on P. 4, and then the exclusion on P.7 of certain
/ “residents” who don’t qualify—is a bit confusing. Could we have one big section,
/ located in the definition section, that gives all the rules for which people living in
/  Wisconsin are eligible residents for purposes of having and using a Health Insurance
/' Purchasing Account?
I also have two textual concerns about the exclusion of federal employees on lines
%, | 16-19. Could this language inadvertently be read to exclude people eligible for Medicaid
| or BadgerCare? They’re “eligible for health care coverage...sponsored by the federal
J government,” and that coverage is “related” to their employment. My intent would be
| better captured if this were to read “related to the individual’s employment...in the U.S. 11]
‘ armed forces etc.” But there’s a troubling “or” in between “employment” and “service”
that suggests that the “employment” test need not be met only by being in the US armed /
forces.
The second textual concerns regarding these lines is whether we also want to
‘1,\ exclude people who are employed by US agencies other than the armed service? Can
\  Wisconsin legally impose an assessment on a federal agency of any sort, e.g., Department
\  of Agriculture or Department of Housing and Urban Development? Do we need to
exclude all people eligible for health care coverage from the federal government—
regardless of whether it’s Medicare, the federal employee health plan, or a military plan?

P. 7, lines 22. Delete reference to “ under the statewide plan”. -
\/ A N ot

P. 7, lines 23-24. Replace with: “will be assigned:‘random@ to a tier 1 plan”. The
orporation doesn’t have the resources to make individual-by-individual judgments
(/aCbout which tier 1 plan “provides the greatest accessibility to health care for the
individual.”

P. 8, Lines1-5. This is fine. But I want to make clear how Model #1 anticipates
the age/sex risk adjustment process will work. First, the Corporation will assign to each
Health Insurance Purchasing Account a fixed dollar amount that (a) has been adjusted for
the age and sex of the resident who owns the Account and (b) is the amount that the

4 Corporation will pay on the resident’s behalf as the full monthly premium to all tier 1
plans available to the resident in his or her county. Second, after the resident chooses a
plan—whether from tier 1, 2, or 3—the Corporation will move this pre-set dollar amount
to the chosen plan. (If it’s a tier 2 or 3 plan, of course, the resident pays the extra amount
out of pocket.) In other words, the Corporation does its risk adjustment work upfront, at
the time it knows the age and sex of the resident and then learns what will be paid to tier



1 plans. After that, the Corporation does no more risk adjustment (with the possible
exception of making special payments to certain plans who, despite age and sex-based
payments, ended up with more risk than they should have received). Based on this
explanation, would it be appropriate to rewrite this risk assessment section as well as the
oneon P. 7, Lines 8-11?

\/P/. 8, lines 5-18. References to “statewide plan” should be deleted.

VP 8, line 14-18. In line 15, delete “uninsured”. The pharmacy benefit is
insured—just not be insurance carriers.
This paragraph also needs to make reference to co-pays.

P. 8, Lines 19-25. Apart from the age/sex-adjusted dollar amounts in their

Accounts, residents do not pay a monthly premium for tier 1 plans. Thus, the monthly

émium paid for tier 2 plans can’t be twice tier 1, since 0 x 2 = 0. And the ratio between
the tiers is too rigid. The Corporation needs flexibility to set monthly out-of-pocket
premiums for tiers 2 and 3 to reflect the approximate actual costs between tier 1 vs. tier 2,
and tier 2 vs. tier 3. This section needs to be reworked. I suggest something like:

“For covered individuals who select a tier 1 plan, no out-of-pocket monthly
premium shall be paid. The corporation shall determine the out-of-pocket monthly
premium that covered individuals shall pay for tier 2 and tier 3 plans based upon the
actual differences in costs between tier 1 and tier 2 plans, and between tier 2 and tier 3

plans.”

\/ " P.9, lines 1-2. Delete “high” in line 2. Also, again, eliminate reference to
“statewide plan”.

P. 9, Lines 3-7. This section is drafted correctly pursuant to our meeting. !

~ However, upon further reflection a provision needs to be added: an annual cap on the
\/ deductible and co-pays, i.e., what they total. My recommendation is: $2,000 per adult,

and $1,000 per child.
I would also like to verify that the Corporation would have the authority to require

lower co-pays for children and lower co-pays for low-income adults & children. 1read.
the language on P. 9, Lines 3-7, as providing the Corporation with broad discretion in this
area. Is this an accurate reading of this section? b - <%

\/P. 9, lines 12-17. As discussed earlier: DELETE to avoid ERISA complications.

P. 9, Lines 18-19. This should be deleted. It is preferable that employers not pay
any part of Wisconsin residents’ premiums under Sec. 260.20(1), i.e., the extra out-of-
, “ pocket amounts for tier 2 or tier 3 plans. And it would be better if employers also did not
/ pay for any other cost sharing. While it is impossible to prevent employers from doing
so, nothing is gained by explicitly permitting employers to pick up their employees’
costs. Silence on this point is the better policy.

P. 10, line 13. My model assumes that:




+ Enrollment would occur in 2006
« Coverage would first take place in 2007

a,
« Payment to the Corporation would be settled up in 2008.

However, to get going quickly on tackling the many challenges that will be faced
in making the Corporation and its Accounts a viable endeavor, I’d recommend that the
effective date for everything be immediate, i.e., upon publication.

Reply to Questions Raised in Drafter’s Note

Pam Kahler Questions:

\/ #1. Yes, as discussed at the beginning of this memo, the draft should not make
reference to a “Statewide Comprehensive Health Insurance Plan”, but instead refer to

Health Insurance Purchasing Accounts.

#2. Having the State of Wisconsin borrow money and lend it to the Corporation
\/as needed is fine. I don’t think there’s a need to specify an interest rate. The idea is to
obtain the lowest interest rate possible—which depends on market conditions—and pass

that rate along to the Corporation. T~ vasd
The State should not provide any subsidy to the Corporation. b- ot ~ u‘,‘i&& s
Oavp ¥ &
#3. Your ERISA concerns are valid. However, the language on P. 9, Lines 12-17, Comp ™

increases the risk of this initiative being invalidated under ERISA. Therefore, that
Janguage should be eliminated. The proposal should make no reference at all to

|V employers except with respect to the wage-based assessment, and should make

absolutely no reference to employers’ purchasing or provision of health insurance.

Marc Shovers’ Questions

I’ve already addressed Marc’s first question about who—employee or
employer—really pays the employer’s 75% (minimum) of the assessment.

To answer your questions concerning the “reconciliation” between what a
Wisconsin resident with a Health Insurance Purchasing Account owes and what has
already been pre-paid on his/her behalf by his employer:

+The individual (i.e., neither DOR nor the Corporation) would initially calculate
whether reconciliation is needed, and if so whether the individual owes more or is
entitled to a refund.

+The individual would notify the Corporation of the outcome of this
reconciliation, i.e., whether he/she owes money (if so, making payment with the form) or

has a refund due.
« If a refund is due, the Corporation would pay the refund out of its revenues.

I think that covers it.



Kahler, Pam

From: Kreye, Joseph

Sent: Thursday, February 24, 2005 7:11 AM
To: Kahler, Pam

Subject: RE: Tax question

it is exempt, generally, from state income tax because the state adopts the federal tax provisions related to the 501 (c) (3)
entities.

Joseph T. Kreye

Legislative Attorney
Legislative Reference Bureau
(608) 266-2263

----- Original Message-----

From: Kahler, Pam
Sent: Wednesday, February 23, 2005 2:14 PM -
To: Kreye, Joseph

Subject: Tax question

Joe:

13

| assume that if | make a corporation "exempt from federal taxation under section 501 (c) (3) of the Internal Revenue
Code” it is also exempt from state tax without saying so, is that correct? If so, why is that? Thanks!

Pam
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2 ~ (c) 4., 20.505 (4) (fm), 71.06 (2¢), 71.06 (2s) (e), 71.64 (1) (d) and chapter 260 of
@ the statutes; relating to: : and creating an
4 individual income surtax.
Analysis by the Legislative Reference Bureau
This is a preliminary draft. An analysis will be provided in a later version.
The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:
5 SEcCTION 1. 13.94 (1s) (c) 4. of the statutes is created to read:
6 13.94 (1s) (c) 4. The Health Insurance Purchasing Corporation of Wisconsin for
7 the cost of the audits required to be performed under s. 260.05 (3).
8 SECTION 2. 20.505 (4) (fm) of the statutes is created to read:

sie HealthFsurance M

10 A sum sufficient equal to amounts collected under s. 71.06 (2c¢), to be paid to the
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SECTION 2

Health Insurance Purchasing Corporation of Wisconsin fori M
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SECTION 3. 71.06 (2c¢) of the statutes is created to read:

71.06 (2¢) INDIVIDUALS; AFTER 2005; INCOME SURTAX. The surtax to be assessed,
levied, and collected upon the taxable incomes of all individuals shall be computed
at the following rates:

(a) For taxable years beginning after December 31, 2005, for single individuals,
heads of households, and married persons filing separately, on all taxable income
from $0 to $70,000, 10 percent, except that the first $10,000 of taxable income shall
be exempt from taxation under this subsection.

(b) For taxable years beginning after December 31, 2005, for married persons
filing jointly, on all taxable income from $0 to $140,000, 10 percent, except that the
first $20,000 of taxable income shall be exempt from taxation under this subsection.

SECTION 4. 71.06 (2m) of the statutes is amended to read:

71.06 (2m) RATE CHANGES. If a rate under sub. (1), (1m), (1n), (1p) ex, (2), or (2¢)
changes during a taxable year, the taxpayer shall compute the tax for that taxable
year by the methods applicable to the federal income tax under section 15 of the
internal revenue code.

SECTION 5. 71.06 (2s) (e) of the statutes is created to read:

71.06 (2s) (e) For taxable years beginning after December 31, 2005, with
respect to nonresident individuals, including individuals changing their domicile
into or from this state, the surtax brackets under sub. (2¢) shall be multiplied by a
fraction, the numerator of which is Wisconsin adjusted gross income and the

denominator of which is federal adjusted gross income. In this paragraph, for

0p

A, 260
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SECTION 5

1 married persons filing separately “adjusted gross income” means the separate

2 adjusted gross income of each spouse, and for married persons filing jointly “adjusted

3 gross income” means the total adjusted gross income of both spouses. If an individual

4 and that individual’s spouse are not both domiciled in this state during the entire

5 taxable year, the surtax brackets under sub. (2¢) on a joint return shall be multiplied

6 by a fraction, the numerator of which is their joint Wisconsin adjusted gross income

7 and the denominator of which is their joint federal adjusted gross income.

8 SECTION 6. 71.64 (1) (d) of the statutes is created to read:

9 71.64 (1) (d) Of the amounts withheld in accordance with tables to be prepared
10 by the department under sub. (9) that relate to the surtax under s. 71.06 (2¢), the
11 employer is responsible for funding at least 75 percent of the amount that must be
12 withheld, and the employee is responsible for funding the remaining amount that
13 must be withheld.

14 SECTION 7. 71.64 (9) (b) (intro.) of the statutes is amended to read:
15 71.64 (9) (b) (intro.) The department shall from time to time adjust the
16 withholding tables to reflect any changes in income tax rates, any applicable surtax

17 or any changes in dollar amounts in s. 71.06 (1), (1m), (1n), (1p) and, (2), and (2¢)
18 resulting from statutory changes, except as follows:

19 SECTION 8. Chapter 260 of the statutes is created to read:

Purdnas ™)

CHAPTER 260

260.01 Definitions. In this chapter: ﬁ’/

(1) “Brand name” has the meaning given in s. 450.12 (1) (a). \

20
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®,

@ ‘?Q) “Corporation” means the Health Igsurance Purchasing Corporation of

Wlsconsm
@ . /4 3) “Generlc name” has the meaning gnfren in s. 450.12 (1) (b).

O PR L’(‘*) ﬁ 35 means an individual Whlihas been legally domiciled in this state
@ for least 6 months, except that, if a child is under 6 months of age, the

6 child is a “resident” if the child lives in this state and at least one of the child’s parents

2005 — 2006 Legislature

Sroa
@ or the child’s guardian'% legally domiciled in this stateHFor purposes of this chapter,
8 legal domicile is established by living in this state and obtaining a Wisconsin motor
9

vehicle operator’s license, registering to vote in Wisconsin, or filing a Wisconsin

10 income tax return.

»+NOTE: This definition is based on the one used in HIRSP [s. 149.10 (9)] for the
definition of “resident,” but I changed “30 days” to “6 months.” You wanted to use the
same definition that is used for income tax purposes, but there is none. The tax statutes
refer to a resident as a person who is domiciled in the state for the entire year.

(5) “Statewide plan” means the Statewide Comprehensive Health Insurance

Plan of Wisconsin. / '
WL

T3 = 260.05 Health Insurance Purchasing Corporation of Wisconsin. (1)

14 INCORPORATION. The secretary of administration shall do all of the following:

15 (a) Draft and file articles of incorporation for a nonstock corporation under ch.
16 181 and take all actions necessary to exempt the corporation from federal taxation
17 under section 501 (c) (3) of the Internal Revenue Code.

18 (b) Provide in the articles of incorporation filed under par. (a) all of the

19 following:

oo

20 1. That the name of the corporation is the “Health Insurance Purchasing
21 Corporation of Wisconsin.” 8
@ 2. That the corporate board shall consist of é:ilrector WW

@ MMMEMWW&QW
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SECTION 8

««NOTE: You indicated that you wanted the board of directors to have the same
umber and makeup as the Council on Worker’s Compensation. That council has a
designated employee of DWD as chairperson, 5 employer members, 5 employee members,
and 3 nonvoting members that represent insurers authorized to do worker’s
compensation business. A council, however, is attached to a state agency, unlike a private
corporation. Do you want to make any changes to the directors in this draft?

«=+NOTE: Do you want to specify the length of the terms of the directors? If it is
not specified, it is one year [see s. 181.0805 (1)

-\ ¥
(@6’: Lok s

| Designate the initial directors(as specified in par. (b)
A

@ (d) Draft bylaws for adoption by the corporate board.
3
4

(2) DuTIES. As a condition for the release of funds under s. XXXXXXX, the

corporation shall do all of the following:

#»+++NOTE: The funds referred to are the GPR funds attributable to the amouM

withheld from employee wages and salaries and contributed by employers. i

P . . — S

__(a) Develop and administer the statewide plan as provided in this chapterﬁ/
. MoE 5o '

b) %t(?obtain federal funds for paying costs related to pti#iziaalpcovered .

/ \
- ;
WMMWhO would otherwise be eligible for coverage under Medical E‘; %X‘g

A } i
i i

! -

Assistance, the Badger Care health care program, or any other health care program

financed at least in part with federal funds. Sheosdh M‘W
- WM "~
(c) Expend in a state fiscal year in costs to administer the égt@wddeplaa\not .

11 more than one percent of the amount appropriated under s. 20.505 (4) (fm) for that %
12 state fiscal year. %\j
13 (d) Keep its records open at all times to inspection and examination by the
14 governor or any committee of either or both houses of the legislature.
15 (e) Keep its meetings open to the public to the extent required of governmental

16 bodies under subeh. V of ch. 19.
17 (f) Cooperate with the legislative audit bureau in the performance of the audits

18 under sub. (3).
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SECTION 8
1 NIAL AUDIT. Biennially, the legislative audit bureau shall conduct a
2 of the corporation and a performance evaluation audit of the
@ that includes an audit of the corporation’s policies and management
4 practices. The legislative audit bureau shall distribute a copy of each audit report
5 under this subsection to the legislature under s. 13.172 (2) and to the governor. The
6 corporation shall reimburse the legislative audit bureau for the cost of the audits and
7 reports required under this subsection.

Wmi[ - _W s -

«=NOTE: Do you want both financial and performance evaluation audits as
drafted, or just one of those?

#+xxNOTE: AT
unusual. Perhapsitw
other state office|

{ 8 260.1
9 DESCRIPTION. The
10 “Statewide Comprehen Wisconsin Except as | g
11 provided in s. 260.18 (2) i nder the statewide plan through | *
private group health benefit plans o insurers. The statewide plan and any 2

health benefit plan under which covepdgeNwsprovided under the statewide plan az;e/

(“CySELE(.TlON' )

@ ffee—fo service plans, health maintenance organizations, and preferred pxovider

22 choice among plan types and adequate accessibility to health car

plans @are s included in the statewide plan so that covered individuals have adeqixate
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cs
ReALTH BENEFIT PLANSS SECTION 8

AND seLect\O™ “thre s
(3) | TiER ASSIGNMEN@:corporation shall rank g%health benefit plaI}]'
((X) 9/ 9—00'«-« ) "‘q’a‘w\
offdged by an insurer participating in the planjand assign W to one of 3 tiers
ool :
based Ox _quality and cost. The corporation shall asst%health benefit plans tht it

that it determix
to “ Tern3"

@ gealth benefit pla

10 s.260,15(2) shall be adjusted fo»

1 /fé’)/./

@? ' 260.15 Covered individual
@ in par. (b) ’venﬂ’r?sident shall

<73

15

\i; fat i:el/aw({ the individual’s employm
in forceg ingbrporated as part of the U
20y G A bRy e Bl SHETHER
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- ol

(8) Risk ASSESSMENT. The demographic, actuarially based characteristics of *

the indivgdual’s

260.10 (4

260.18 nefits. (1) BASIC HEALTH CARE BENEFITS. Each heAltlf'benefit plan

offered(under the\s\t\étgwide pl@iﬁall provide the same benefit§, jricluding all of the
following: ‘ v

(a) Except as provided'in par. (b), coverage of bagic, gbmprehensive health care

cooo-q@cn;hwmw"

the Py Unfon, 4, 260, 20 ()

services, including physiciays’ services and inpagfeny/hospital services, which shall
10 be subject to copayments.
11 (b) Coverage of cost—effective, ‘ prevepdive services or procedures, such as

S

12 childhood immunizations, physical :.@' pations, and Papanicolaou tests, which

13 shall be determined by the corporgfion/Anq for\yhich no copayments may be imposed. g

14 (2) PHARMACY BENEFIT. /Se afe froxp the health beneﬁi plans offered by <>(
Loy g g ueliove -

@ insurers @der the statewile glanythe GtatewNe phadishal provide g

a
ﬁ)harmacy benefit thay/usgs a preferred list of co

&d prescription dej\

corporation shall d

17
18 x s\40. :
0 N 8

@ ogt sharing. (1) PREMIUI\AS.Y-’5 \ndividual shall pay
@y monthly pferfium for coveragefunder the statewide plaghbased dp\he tier to whic

21 the indvidual’s health b t plan is assigned under s. 260.10 (3). * corporation

|

22 sh termine the premium ratesé in such a way that it a health

entfit plapassigned to “Tier 27 is ¢h as the premium for a heaR®h benefit

25 3” is twice as much as the premium for a health benefit plan assigned to “Tier 3.”

23
24
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/-»———f@‘//_\ SECTION 8
No CoPA{MENTS

BA¢
, \\ (> T
@ \\ (2) DEDUCTIBLE @ health benefit plan offered finder the statewidgplan

. :
@ shall Ixclude a@gductible, which shall be determined by the corpgration.

M OTE: Is the deductible the same forW A

: y) Except as provided in s. 260.18 (1) (h){ every health benefit
plan offered t}Ntatewide plamshall require a copayment for every covered

benefit. The corpora1 1 shall determine the amoupts of the copayments, and shall

require a higher copaymentfoNthe inappropriagé ysé of a benefit, such as obtaining

emergency services for treatment df a no ,-’c efgency condition.

G O S DAL
\dg@ The&tatewide plap)shall ‘ﬁg copayment of $5 for each prescription of

-0 . .
A% drug with a generic name, a cop#;

O.

10 a brand name and that is op

ent.0£$15 for each prescription of a drug with

(;_ e preferred¥i®, and a copayment of $35 for each
5 prescription of a drug wigfi a brand name and thyt'ig not on the preferred list. },

260.25 Supplemental and employer vided benefits. (ﬂ

SUPPLEMENTAL HZALTH CARE BENEFITS. Nothing in this chapterprevents an individual

21 (1) WAIVERS. The department of health and family services shall request

22 waivers from the secretary of the federal department of health and human services

23 for all of the following purposes:
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(a) To allow the use of federal financial participation to fund, to the maximum

benefits under Medical Assistance or the Badger Care health care program or any

other assistance related to health care benefits that is financed at least in part with

mmg®®p

federal funds.

under the Statewide Comprehensive Health Insurance Plan of Wisconsin and to

receive the benefits, including the pharmacy benefit, provided under the Statewide

, 2

Comprehensive Health Insurance Plan of Wisconsin.
p— P U SO L N —
«+*NOTE: This version of the draft does not include an initial applicability or
effective date provision. “_’/
13 (END)

(o s P20 0 (g OWQQQVL)\O

e s e
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LEGISLATIVE REFERENCE BUREAU

INSERT 44

on satisfies all of the following criteria:
&) (a) The individual

(END OF INSERT 4-4)
INSERT 4-12

o (b) The individual is under 65 years of age.

(¢) The individual is not eligible for health care coverage from the federal
government, is not an inmate of a penal facility, as defined in s. 19.32 (1e), and is not
placed or confined in, or committed to, an institution for the mentally ill or
developmentally disabled.

(3) “Tier 1 plan” means a health benefit plan that has been assigned to “Tier
1” under s. 260.10 (2). '

(4) “Tier 2 plan” means a health benefit plan that has been assigned to “Tier
2” under s. 260.10 (2).

(5) “Tier 3 plan” means a health benefit plan that has been assigned to “Tier
3” under s. 260.10 (2).

(END OF INSERT 4-12)

INSERT 4-22
\'@4\ who, except for the initial directors, shall be designated or appointed as follows:
Qv a. One designated by the head of Wisconsin Manufacturers and Commerce.
b. One designated by the head of the Wisconsin State American Federation of
Labor and Congress of Industrial Organizations.

c. One designated by the head of the Metro Milwaukee Association of

Commerce.
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d. One designated by the head of the Wisconsin office of the National

Federation of Independent Business.

e. Two nominated by the governor and appointed with the advice and consent
of the senate.
(END OF INSERT 4-22)

INSERT 4-23

Qu 3. That the term of a director shall be 6 years, except that the term of an initial

director shall be one year.
4. The names and addresses of the initial directors.

(END OF INSERT 4-23)
INSERT 5-1

U With the advice of the individuals charged with designating or nominating the

directors under par. (b) 2. a. to e.,

(END OF INSERT 5-1)
INSERT 5-5

Q (a) Establish and fund health insurance purchasing accounts in the manner
provided in this chapter and assist eligible residents in using their accounts to

purchase health care coverage.

(END OF INSERT 5-5)
INSERT 5-6

wot Cooperate with the department of health and family services in seeking

(END OF INSERT 5-6)

INSERT 5-18
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c@“"“‘ﬂ S~ 18
QL (g) Submit on each October 1 an annual report to the governor and to the
legislature under s. 13.172 (2) regarding its activities.

(END OF INSERT 5-18)

INSERT 9-20 L gb Y

@ 260.10 Health benefit plans. (1) PARTICIPATION OF INSURERS. (a) The
corporation shall solicit bids from, and enter into contracts with, insurers for
providing coverage to/ eligible residents. Any insurer that is authorized to do
business in this state in one or more lines of insurance that includes health insurance
is eligible to submit a bid.

(b) The corporation shall seek to ensure that eligible residents have access to
the widest possible selection of fee—for—service plans, health maintenance

ganizations, and preferred provider plans.

Q

(2) TIER ASSIGNMENT. The corporation shall rank the health benefit plans
offered by the insurers with which the corporation contracts under sub. (1) and
assign each health benefit plan to one of 3 tiers based on quality and cost. The
corporation shall assign to “Tier 1” health benefit plans that it detérmines provide
high quality care at a low risk-adjusted cost, assign to “Tier 2” health benefit plans
that it determines provide care at a higher risk—adjusted cost, and assign to “Tier 3”
health benefit plans that it determines provide care at the highest risk-adjusted
cost.

(3) PLAN SELECTION. During an annual open enrollment period, each eligible
resident shall select from among the health benefit plans offered. An individual who

does not make a selection will be assigned to a Tier 1 plan.

(
\
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(4) PREMIUM DETERMINATION AND RISK-ADJUSTMENT. (a) The corporation shall
determine the monthly premium amounts for coverage under each plan, with Tier
1 plans having the lowest premiums, Tier 2 plans having higher premiums than Tier
1 plans, and Tier 3 plans having higher premiums than Tier 2 plans. The premium
diferences shall be based on the actual differences in costs between Tier 1 plans and
Tier 2 plans, and between Tier 2 plans and Tier 3 plans.

(b) Each premium amount determined under par. (a) shall be adjusted for each
eligible resident who has selected the health benefit plan under sub. (3), to account
for the eligible resident’s risk, based on his or her age and sex.

260.15 Health insurance purchasing accounts. (1) ESTABLISHMENT AND
FUNDING. The corporation shall establish for each eligible resident a private account
and shall credit to the account the dollar amount of the full premium, risk—adjusted
for the eligible resident as provided in s. 260.10 (4) (b), for a Tier 1 plan in the county
in which the eligible resident resides.

(2) PrEMIUM PAYMENT. The corporation shall pay the amount in each eligible
resident’s account to the health benefit plan selected by the eligible resident as part
or all of the risk—adjusted premium for coverage under the health benefit plan.

260.25 Benefits. (1) BASIC HEALTH CARE BENEFITS. Each health benefit plan
shall provide the same benefits, including all of the following:

(a) Coverage of basic, comprehensive health care services, including
physicians’ services and inpatient hospital services.

(b) Coverage of certain specific cost—effective, preventive services or procedures
determined by the corporation, such as childhood immuﬁzations, physical

examinations, and Papanicolaou tests, for which no copayments may be imposed.

i
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(2) PHARMACY BENEFIT. Separate from the health benefit plans offered by
insurers, the corporation shall provide a pharmacy benefit that uses a preferred list
of covered prescription drugs. The corporation shall develop the preferred list of
covered prescription drugs under an evidence-based analysis similar to the method
used under s. 40.53 (2).

260.30 Cost sharing. (1) PREMIUMS. (a) An eligible resident with coverage
under a Tier 1 plan shall pay no premium in addition to the amount paid by the
corporation under s. 260.15 (2).

(b) An eligible resident with coverage under a Tier 2 plan or Tier 3 plan shall
be required to pay the amount by which the full risk-adjusted premium for the
health benefit plan selected by the eligible resident exceeds the amount paid by the
corporation under s. 260.15 (2).

(2) DEDUCTIBLES AND COPAYMENTS. (a) Every health benefit plan shall include
a deductible, which shall be determined by the corporation.

(b) Except as provided in s. 260.25 (1) (b), every health benefit plan shall
require a copayment for every covered benefit. The corporation shall determine the
amounts of the copayments, and shall require a higher copayment for the
inappropriate use of a benefit, such as obtaining emergency services for treatment
of a nonemergency condition.

(¢) An eligible resident who is an adult may not be required to pay more than
$2,000 annually in deductible and copayments under this subsection. An eligible
resident who is a child may not be required to pay more than $1,000 annually in
deductible and copayments under this subsection.

(3) PHARMACY BENEFIT COPAYMENTS. The corporation shall require a copayment

of $5 for each prescription of a generic drug, a copayment of $15 for each prescription

\Y
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of a brand name drug that is on the preferred list, and a copayment of $35 for each

prescription of a brand name drug that is not on the preferred list.

e NOTE: I wasn't sure if the drug copayments were separate from the annual cap
on the deductibles and copayments for other health care benefits. This is drafted as if they

are.

««NOTE: Do you want to specify that deductibles and copayments for MA and
BadgerCare—eligible persons are less than for other persons? Perhaps just the cap can
be lowered?

(END OF INSERT 9-20)

INSERT 10-9

p
QA
v purchase health care coverage through the use of health insurance purchasing

accounts and to receive health care benefits, including the pharmacy benefit, under
the arrangement established under chapter 260 of the statutes, as created by this

act.

(END OF INSERT 10-9)
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1. According to my reading of the relevant provisions of ch. 181, ch. 181 does not
provide for the initial directors to be appointed in the manner that you envision. For
that reason, I provided for the secretary of administration to designate the initial
directors, for a term of one year, upon the advice of the individuals who designate the

directors who serve six—year terms.

2. Concerning your redraft instructions related to MA, I do not know what you mean
by the “family” portion of MA. I also do not understand why the corporation would pay
DHFS $400,000,000-$500,000,000 until the waivers are approved. Where does this
money come from? I assume that MA-eligible people will not be incorporated into the
private account scheme before any waivers are approved and that before that time MA
costs would be paid as they are now (with general purpose revenue and federal
financial participation), so why would the corporation pay DHFS anything? If
MA-~eligible people are incorporated before waivers are approved, I assume the state
would lose any federal financial participation, so the cost of the private account scheme
would be higher, but why would anything be paid to DHFS? I have not made any
changes to the nonstatutory provisions that require DHFS to request waivers related
to covering individuals who are eligible for MA.

3. Proposed s. 260.05 (2) (c) does not require the corporation to have the same fiscal
year as the state. I used “state fiscal year” because that is how the appropriation
amounts are accounted for and shown in the schedule. If the corporation is prohibited
from spending for administrative costs more than one percent of an amount, there
must be some way of determining and identifying the amount.

4. You questioned whether the corporation needed to be made exempt from state
income tax. According to Joe Kreye, who drafts corporate income tax provisions, if a
corporation is exempt from federal income tax under section 501 (c) (3) of the IRC, it
is also exempt from state income tax because the state adopts the federal tax provisions

related to 501 (c) (3) entities.
5. This draft still does not treat provisions in current law that will be affected, such

as the state employee health care provisions. Although you want the bill to be
immediately effective, that may not work for all of the other treatments that the bill

will eventually include.

Pamela J. Kahler

Senior Legislative Attorney

Phone: (608) 266-2682

E-mail: pam.kahler@legis.state.wi.us



