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2005-07 Budget Bill Statutory Language Drafting Request

e Topic: Improving the quality of in-home personal care services in Wisconsin
e Tracking Code: (Assigned by Government Operations Team) ,@ ) oA 8 O
e SBO team: Health & Insurance
e SBO analyst: Jim Johnston

e Phone: 266-3420

e Email james.johnston@doa.state.wi.us

e Agency acronym: DHFS

e Agency number: 435

Drafting Instructions/Intent:

The intent of this draft is to establish in chapter 46 that DHFS has the
authority to improve the provision of in-home personal care through the
enhanced recruitment and training of in-home personal care workers in
collaboration with counties through the formation of state-county
commissions under chapter 66.

The commissions would be formed at county option and could serve as
the employer of record for personal care workers. The draft must include
language specifying that employees of the commission shall not be
considered employees of the municipalities that formed. the commission,
nor are they considered state employees. To that end, § 66.0301 should
be amended so that it is clear that employees of a commission set up
pursuant to the new language in chapter 46 are only employees of the
commission.

DHFS Authority. Although the state (via DHFS) currently has various
responsibilities related to the provision of in-home personal care services,
there is no clear statutory grant of authority concerned with DHFS’s role
in improving the quality of in-home personal care service workers.! The
proposed language should address this by specifically providing, perhaps
in a new section of Chapter 46, that DHFS has the authority to take part

I DHFS does have responsibility for the Medicaid home and community-based waiver programs and the
state-funded community options program (COP) ~ i.e., the two major programs in Wisconsin that fund in-
home personal care services. See Wis. Stat. §§ 46.27(2) & 46.277(2); Wis. Adm. Code HFS Ch. 73. But
the statutes lack a specific mandate for DHFS to address the shortcomings associated with in-home
personal care workers.




in the recruitment and training of in-home personal care workers, and
take any additional measures aimed at improving Wisconsin’s in-home
personal care services workforce through the new commissions. The
term “personal care services” should be defined, as it is Wis. Adm. Code

HFS 107.112.

2. Wis. Stat. 66.0301. This change should be relatively
straightforward - as previously stated, it should be clarified that
employees of a commission set up pursuant to § 66.0301 shall not be
considered employees of the municipalities that formed the commission
for any purpose whatsoever. '

With these changes, the intended result is for DHFS to be able to
enter into agreements with counties (via § 66.0301) to form commissions
that are aimed at improving the quality of in-home personal care service
providers. These commissions will recruit and train in-home personal
care workers and ultimately act as co-employers of these workers, with
the goal of improving the provision of in-home personal care services to
Wisconsin’s elderly and disabled.
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State of Wisconsin
2005 - 2006 LEGISLATURE
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DolNoTGe

AN ACT .. relating to: the budget

Analysis by the Legislative Reference Bureau
HEALTH AND HUMAN SERVICES v/

OTHER HEALTH AND HUMAN SERVICES v/

This bill authorizes DHFS ‘and a county to jointly enter into a contract with a
private organization to improve the provision of personal care services.” Personal
care services are medically oriented activities that assist a person with activities of
daily living, such as assistance with bathing, toileting, skin care, and meal
preparation.‘/ The bill specifies that a private organization that enters into a contract
with DHFS and a county'to improve personal care services may recruit, train, or
employ personal care workersY The bill requires DHFS and a county to consult with
personal care workers'regarding the terms of any potential contract before entering
into the contract.

v For further information see the state and local fiscal estimate, which will be
printed as an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows: \)(

SECTION 1. 46.033 of the statutes is created to read:
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SECTION 1

46.033 Personal care services quality improvement. (1) In this section,
“personal care services” means medically oriented activities related to assisting a
person with activities of daily living necessary to maintain the person in his or her
place of residence in the community. v

v v v

(2) Upon the request of a county board, the department and the county shall
jointly contract with a private organization to provide services intended to improve
the provision of personal care services./A contract under this section may provide for
the private organization to recruit, train, or employ individuals to provide personal
care services.V

- - /

(3) Before entering into a contract under this section, the department and the

county shall consult with individuals who provide personal care services regarding

the terms of the contract. v

(END)

ol



DRAFTER’S NOTE LRB-1707/1dn
FROM THE RLR:WW.
LEGISLATIVE REFERENCE BUREAU

Jim,

Definition of personal care services

The definition of “personal care services” in the bill is the same as the first sentence
of HFS'107.112 (1) (a)Y Would you prefer that the bill directly reference all of HFSY
107 .112§/and thereby invoke the requirements that the services be provided by an
MAYcertified provider,‘/ordered by a physician,/and supervised by a registered nurse
according to a plan of care(regardless of whether the clients are MA recipients)?
Alternatively, the definition could refer to the list of covered services under HFS
107.112 (1) (b))/ either by reference or by restating the services in the statutes.

MA reimbursement

Only an MA—\éertiﬁed provider of personal care services may receive MA‘/
reimbursement for personal care services. An MA-~certified providerdof personal care
services must be a home health agency (licensed under s. 50.49Ystats.), a county
departmentyor an independent living center.” HFS 105.17 further requires that a
provider must employ or contract yith at least one'registered nurse’and supervise the
provision of personal care services! Do you want to exempt an organization with which
the department'ﬁnd county contract from any of the requirements for MA certification?

Robin Ryan

Legislative Attorney

Phone: (608) 261-6927

E-mail: robin.ryan@legis.state.wi.us



DRAFTER’S NOTE LRB-1707/1dn
FROM THE RLR:lmk:rs
LEGISLATIVE REFERENCE BUREAU

January 14, 2005

Jim,

Definition of personal care services

The definition of “personal care services” in the bill is the same as the first sentence
of HFS 107.112 (1) (a). Would you prefer that the bill directly reference all of HFS
107.112, and thereby invoke the requirements that the services be provided by an
MA —certified provider, ordered by a physician, and supervised by a registered nurse
according to a plan of care (regardless of whether the clients are MA recipients)?
Alternatively, the definition could refer to the list of covered services under HFS
107.112 (1) (b), either by reference or by restating the services in the statutes.

MA reimbursement

Only an MA-certified provider of personal care services may receive MA
reimbursement for personal care services. An MA~—certified provider of personal care
services must be a home health agency (licensed under s. 50.49, stats.), a county
department, or an independent living center. HFS 105.17 further requires that a
provider must employ or contract with at least one registered nurse and supervise the
provision of personal care services. Do you want to exempt an organization with which
the department and county contract from any of the requirements for MA certification?

Robin Ryan

Legislative Attorney

Phone: (608) 261-6927

E-mail: robin.ryan@legis.state.wi.us




Ryan, Robin

From: Johnston, James

Sent: Monday, January 24, 2005 10:57 AM

To: Ryan, Robin

Cc: Zolik, Nate - Office of Governor Jim Doyle; Wong, Donna - Office of Governor Jim Doyle
Subject: Personal Care Draft LRB #1707

Robin,

| have some modifications for the personal care draft:

46.033

(2) change to say "Upon the request of a county board, the department may assist with the recruitment and training of
individuals to provide personal care services."
(3) delete this section

i,
o

Regarding the change to 66.0301, we need a provision stating that employees of a personal care worker commission set
up pursuant to § 66.0301 shall not be considered employees of the entities that formed the commission for any purpose

whatsoever.
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1 AN ACT ..; relating to: the budget

Analysis by the Legislative Reference Bureau
HEALTH AND HUMAN SERVICES
OTHER HEALTH AND HUMAN SERVICES

¢

?cya’contract vsai;h_,_gE

i wo the provisiop cafe services; Personal
“care services are medmally oriented activities that assist a person with activities of
e daily 11v1ng, such as ass1stance with bathmg, toﬂetmg, skin care, and meal

For further mformatmn see the state and local fiscal estimate, which will be
printed as an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

2 SECTION 1. 46.033 of the statutes is created to read:
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SECTION 1
1 46.033 Personal care services quality improvement. (1) In this section,
2 “personal care services” means medically oriented activities related to assisting a
3 person with activities of daily living necessary to maintain the person in his or her
4 place of residence in the community. P
5 (2) Upon the request of a county board the department and the county shall i
6 j{nntly contract Wlth a private organization to provide services intended to improve | j
7 the provision of personal care-services. A contract under tWy provide fo /
8 the private organizatien to recru;jt 5-0F emplioj?ﬁind;iduals to provide personef
9 care services. - ) ;
-
10 (3) Before enter&n‘“% nto a contract under this Sectlon the department and t e
11 county shall consult with individuals who provide personal care services regardlflg

12 the terms of the contract

A ,. (END)
; | e




2005-2006 DRAFTING INSERT LRB-1707/2ins
FROM THE RLR.......
LEGISLATIVE REFERENCE BUREAU

Ins 1:

4

This bill authorizes DHFS, upon the request of a county board, to provide
assistance in recruiting and training people to provide personal care services. v/

Ins 2: v4

The bill specifies that if DHFS and a county create a commission that employs
people to provide personal care services, the people employed by the commission to
provide personal care services are not employees of the state or the county. V4

ek

Ins 2-13:

(2) Upon the request of a county board, the department may provide assistance
in recruiting and training individuals to provide personal care services.

(3) If the department and a county create a commission under s. 66.0301 (2)

that employs individuals to provide personal care services, the persons employed by

© 0w 3 & ot ks~ W N

the commission to provide personal care services are not employees of the state or

fat
[e]

the county. \/




DRAFTER’S NOTE LRB-1707/2
FROM THE RLR:bYE
LEGISLATIVE REFERENCE BUREAU

(dado)

Jim,

The bill provides th\?t employees of a personal care worker commission‘/created by
DHFS and a county ‘are not employees of either the state or the county.¥The bill does
not address all types of intergovernmental personal care worker commissions; because
I assume that you do not want to prohibit a county and city‘{"rom creating a personal
care worker commission and allowing the personal care workers to be employees of

either the county or city. v

Robin Ryan

Legislative Attorney

Phone: (608) 261-6927

E-mail: robin.ryan@legis.state.wi.us




DRAFTER’S NOTE LRB-1707/2dn
FROM THE RLR:Imk:jf
LEGISLATIVE REFERENCE BUREAU

January 24, 2005

Jim,

The bill provides that employees of a personal care worker commission created by
DHFS and a county are not employees of either the state or the county. The bill does
not address all types of intergovernmental personal care worker commissions, because
I assume that you do not want to prohibit a county and city from creating a personal
care worker commission and allowing the personal care workers to be employees of
either the county or city.

Robin Ryan
Legislative Attorney

Phone: (608) 261-6927
E-mail: robin.ryan@legis.state.wi.us
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Johnston, James SIS R ;

From: Johnston, James

Sent: Thursday, January 27, 2005 12:48 PM

To: Ryan, Robin

Cc: Wong, Donna - Office of Governor Jim Dayle; Zolik, Nate - Office of Governor Jim
Doyle

Subject: LRB 1707

Robin,

| have a modification to the email | sent on Monday regarding the commission language under
chapter 66. The language needs to clarify the employment status of commission employees as
not being considered employees of the government entities creating the commission, The
change should clarify that employees of any commission set up pursuant to 66.0301 (not just
personal care worker commissions), shall not be considered employees of the entities.

Monday 1/24 email with modification:

| have some modifications for the peraenal care draft:

45.033 .

(2) change to say "Upon the request of a county board, the department may assist with
the recruitment and training of individuals to provide personal care services.”

(3) delete this section

Repgarding the change to 66.0301, we need a provision stating that employees of a personal
Care-WOTKaF commission set up pursuant to § 66.0301 shall not be considered employees of
the entities that formed the commission for any purpose whatsoever.

Thanks,
Jim



STATE OF WISCONSIN - LEGISLATIVE REFERENCE BUREAU - LEGAL SECTION
(608-266-3561)

M LN @é\fﬁ Spfece S f\/@&/i ?ﬂ/z[é

’ i - Tre

%W\Q /O | ﬁl//&%/ W‘gﬁffl/ﬂg /D I/rww/}ﬂ

i
NALLAAL (1)
7\/

AR

_persdn S YAV2 c;/ Ve




3

State of Wisconsin
2005 - 2006 LEGISLATURE | LRB-170772—
Rjﬁ:lmk"
&
hY
RIS

DOA.......Johnston, BB0380 — Personal care services
For 2005-07 BUDGET —— NoT READY FOR INTRODUCTION

AN AcCT .. relating to: the budget

Analysis by the Legislative Reference Bureau
HEALTH AND HUMAN SERVICES

OTHER HEALTH AND HUMAN SERVICES
This bill authorizes DHFS, upon the request of a county board, to provide

assistance in recruiting and training people to provide personal care services
Personal care services are medically oriented activities that assist a person with
activities of dally Vmg, such as a51stance with bathing, toileting, skin care, and

" oys le to prov
mlsw pr0vlde

count
or further information see the state and local fiscal estimate, which will be

printed as an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do

enact as follows:
SEcCTION 1. 46.033 of the statutes is created to read

2
3 46.033 Personal care services quality improvement. (1) In this section
4 personal care services” means medically oriented activities related to assisting a
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RLR:Imk:jf
SECTION 1
1 person with activities of daily living necessary to maintain the person in his or her
2 place of residence in the community.
3 (2) Upon the request of a county board, the department may provide assistance
4 in recruiting and training individuals to provide personal care services.

S A

5 / (3) Ifthe department and a county create _o,a.._v. ission under s. 66 0301 (2)

éﬁ
H

H
6 % that employs ingdi 1duals to provide perso services, the ‘n»;“ employed by

7 | the com ssion to provide perso services are not emp] yees of the state or |

county
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R

LOCAL GOVERNMENT TS

Under current law, the state, regional planning commissions, federally \'\

recognized Indian tribes and bands, and local units of government, including |

/
f//

municipalities, counties, school districts, and other special purpose districts, may

-
¢

{7‘\(‘% enter into intergovernmental cooperation agreements for the receipt or furnishing
of services or joint exercise of powers. As part of an intergovernmental cooperation
% agreementsZ::hese units of government may create a commission to perform the
service or exercise the joint power.

This bill specifies that if such a commission is created, the employees of the

\\ commission are not employees of the underlying unit of government that created the /I

\_ commission, unless the contract creating the commission specifies otherwise.

SECTIONfﬁ.//GG.OSOl (3) of tKe statutes is amended to read:
, \/—% 66.0301 (3) Any contract under sub. (2) may provide a plan for administration
of the function or project, which may include but is not limited to provisions as to

proration of the expenses involved, deposit and disbursement of funds appropriated,

submission and approval of budgets, creation of a commission, selection and removal

of commissioners, and formation and letting of contracts. If a commission is created

the emplovees of the commission are not employees of the municipalities that created

the commission, unless the municipalities specify otherwise in the contract.

History: 1999 a. 150 ss. 348, 349, 352, 353; 1999 a. 167 s. 38; 2001 a. 16, 30.
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DOA.......Johnston, BB0380 — Personal care services

For 2005-07 BUDGET — NoT READY FOR INTRODUCTION

AN ACT ..; relating to: the budget

Analysis by the Legislative Reference Bureau
HEALTH AND HUMAN SERVICES

OTHER HEALTH AND HUMAN SERVICES

This bill authorizes DHFS, upon the request of a county board, to provide
assistance in recruiting and training people to provide personal care services.
Personal care services are medically oriented activities that assist a person with
activities of daily living, such as assistance with bathing, toileting, skin care, and
meal preparation.

LOCAL GOVERNMENT

Under current law, the state, regional planning commissions, federally
recognized Indian tribes and bands, and local units of government, including
municipalities, counties, school districts, and other special purpose districts, may
enter into intergovernmental cooperation agreements for the receipt or furnishing
of services or joint exercise of powers. As part of an intergovernmental cooperation
agreement these units of government may create a commission to perform the
service or exercise the joint power.

This bill specifies that if such a commission is created, the employees of the
commission are not employees of the underlying unit of government that created the
commission, unless the contract creating the commission specifies otherwise.
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For further information see the state and local fiscal estimate, which will be
printed as an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SECTION 1. 46.033 of the statutes is created to read:

46.033 Personal care services quality improvement. (1) In this section,
“personal care services” means medically oriented activities related to assisting a
person with activities of daily living necessary to maintain the person in his or her
place of residence in the community.

(2) Upon the request of a county board, the department may provide assistance
in recruiting and training individuals to provide personal care services.

SECTION 2. 66.0301 (3) of the statutes is amended to read:

66.0301 (3) Any contract under sub. (2) may provide a plan for administration
of the function or project, which may include but is not limited to provisions as to
proration of the expenses involved, deposit and disbursement of funds appropriated,
submission and approval of budgets, creation of a commission, selection and removal

of commissioners, and formation and letting of contracts. If a commission is created

the employees of the commission are not employees of the municipalities that created
the commission, unless the municipalities specify otherwise in the contract.

(END)



