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AN ACT to renumber and amen@01.24;to amend?20.907 (1), 23.0918 (2), 25.70, 701.12 (3), 701.21 (1), 705.21
(12) (a) and 861.015 (2)o repeal and recreat@01.20; ando create701.24 (2) and 705.21 (12) (am) of the statutes;
relating to: providing rules for allocations between principal and income for trusts and estates and authorizing the
conversion of a trust to a unitrust.

The people of the state of Wisconsin, represented in SecTION 2. 23.0918 (2) of the statutes is amended to
senate and assembly, do enact as follows: read:
23.09182) Unless the natural resources board deter-
SecTioN 1. 20.907 (1) of the statutes is amended to mines otherwise in a specific case, only the income from
read: the gifts, grantspr bequests in the fund is available for
20.907(1) ACCEPTANCEAND INVESTMENT. Unless expenditure. The natural resources board may authorize
otherwise provided by lawall gifts, grants, bequesisnd expenditures only for preserving, developing, managing,
devises to the state or to any state agency for the benefibr maintaining land under the jurisdiction of the depart-
or advantage of the state, whether made to trustees oment that is used for any of the purposes specified in s.
otherwise shall be legal and valid when approved by the 23.09 (2) (d). In this subsection, unless otherwise pro-
joint committee on finance and shall be executed andvided in agift, grant,or bequest, principal and income are
enforced according to the provisions of the instrument determined as provided under s. 70120 (3)
makingthe same, including all provisions and directions SecTioN 3. 25.70 of the statutes is amended to read:
in any such instrument for accumulation of the income of ~ 25.70Historical society trust fund. There is estab-
any fund or rents and profits of any real estate without lished a separate nonlapsible trust fund designated as the
being subject to the limitations and restrictions provided historical society trust fund, consisting of @lidowment
by law in other cases; but no such accumulation shall beprincipaland income and all cash balances of the histori-
allowed to produce fund more than 20 times as great as cal society. Unless the board of curators of the historical
that originally given.-\When-such-gifts,-grants; bequests society determines otherwise in each case, only the
or-devises-include-common-stocks-or-other-investmentsincomefrom the assets in the historical society trust fund
which-are-not-authorized-by-s.-881.01,-such-commonis available for expenditure. In this section, unless other-
stocks-or-other-investments—may-be-held-and-may bewise provided in the gift, grandy bequest, principal and
exchanged,-invested-orreinvested-in-similar-types of income are determined as provided under s. 701.20 (3)
investments without being-subject to-the limitations pro- SecTioN 4. 701.12 (3) of the statutes is amended to
vided by law-in-other cases. read:

* Section 991.11, \EconsIN STaTuTES 2003—-04 : Effective date of acts. “Every act and every portion of an act enacted by the legislature over
the governor’s partial veto which does not expressly prescribe the time when it takes effect shall take effect on thigsddgtaftéipublication
as designated” by the secretary of state [the date of publication may not be more than 10 working days after the dangf enactm
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701.12(3) Nothing in this section shall prevent revo-
cation, modificationpr termination of a trust pursuant to

its terms or otherwise in accordance with law or prevent

conversion of a trust to a unitrust under s. 701.20 (49)

SecTioN 5. 701.20 of the statutes is repealed and rec-

reated to read:

701.20Principal and income. (2) DerINITIONS. In
this section:

(&) “Accounting period” means a calendar year,

-2 -
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1. A court—appointed guardian of a beneficiary who
is incompetent, as defined in s. 880.01 (4).

2. An agent for an incapacitated beneficiary.

3. A court—appointed guardian of a minor beneficia-
ry’s estate or, if there is no court—appointed guardian, the
parents of the minor beneficiary.

(m) “Terms of a trust” means the manifestation of the
intent of a settlor or decedent with respect to a trust,
expressed in manner that admits of its proof in a judicial

unless a fiduciary selects another 12—month period, andproceeding, whether by written or spoken words or by
includes a portion of a calendar year or other 12-monthconduct.

periodthat begins when an income interest begins or that

ends when an income interest ends.
(b) “Beneficiary” means a person who has a benefi-

(n) “Trustee” includes an original, additional, or suc-
cessor trustee, whether or not appointed or confirmed by
a court.

cialinterest in a trust or an estate and includes, in the case (3) FDUCIARY DUTIES; GENERAL PRINCIPLES. (&) In
of a decedent’s estate, an heir, a legatee, and a devisealocating receipts and disbursements to income or prin-
and, in the case of a trust, an income beneficiary and acipal or between income and principal, and with respect

remainder beneficiary.

to any matter within the scope of subs. (5) to (9), a fidu-

(c) “Fiduciary” means a personal representative or a ciary:

trusteeand includes an executaministrator, successor
personal representative, special administratu,a per-

1. Shall first administer a trust or estate in accordance
with the terms of the trust or the will, even if there is a dif-

son performing substantially the same function as any offerent provision in this section.

those.
(d) “Income” means money or property that a fidu-

ciary receives as current return from a principal asset.

“Income” includes a portion of receipts from a sale,
exchange, diquidation of a principal asset, to the extent
provided in subs. (10) to (24).

(e) “Income beneficiary” means a person to whom
net income of a trust is or may be payable.

(H “Income interest” means the right of an income
beneficiary to receive all or part of net income, whether

the terms of the trust require it to be distributed or autho-

rize it to be distributed in the trustee’s discretion.
(9) “Mandatory income interest” means the right of

2. May administer a trust or estate by the exercise of
a discretionary power of administration given to the fidu-
ciary bythe terms of the trust or the will, even if the exer-
cise of the power produces a result different from a result
required or permitted by this section.

3. Shall administer a trust or estate in accordance
with this section if the terms of the trust or the will do not
contain a different provision or do not give the fiduciary
a discretionary power of administration.

4. Shall add a receipt or charge a disbursement to
principal to the extent that the terms of the trust and this
section do not provide a rule for allocating the receipt or
disbursement tprincipal or income or between principal

an income beneficiary to receive net income that the and income.

terms of the trust require the fiduciary to distribute.
(h) “Net income” means the total receipts allocated

(b) In exercising the power to adjust under sub. (4)
(a) or a discretionary power of administration regarding

to income during an accounting period, minus the dis- a matter within the scope of this section, whether granted
bursementsnade from income during the period, plus or by the terms of a trust, a will, or this section, a fiduciary
minustransfers under this section to or from income dur- shall administer a trust or estate impartially, based on

ing the period.

(i) “Person” means an individual; corporation; busi-
nesgrust; estate; trust; partnership; limited liability com-
pany; association; joint venture; government; govern
mental subdivision, agency, or instrumentality; public
corporation; or any other legal or commercial entity.

() “Principal” means property held in trust for dis-
tribution to aremainder beneficiary when the trust termi-
nates or property held in trust in perpetuity.

(k) “Remainder beneficiary” means a person entitled
to receive principal when an income interest ends.

(L) “Sui juris beneficiary” means a beneficiary not
under a legal disability. The term includes all of the fol-
lowing:

what is fair and reasonable to all of the beneficiaries,
except to the extent that the terms of the trust or the will
clearly manifest an intention that the fiduciary shall or

may favor one or more of the beneficiaries. A determina-
tion inaccordance with this section is presumed to be fair
and reasonable to all of the beneficiaries.

(4) TRUSTEE'SPOWERTO ADJUST. (&) A trustee may
adjust between principal and income to the extent the
trusteeconsiders necessary if the trustee investsvaans
ages trust assets as a prudent investor, the terms of the
trust describe thamount that may or must be distributed
to a beneficiary by referring to the trust's income, and the
trustee determines, after applying the rules in sub. (3) (a),
that the trustee is unable to comply with sub. (3) (b).
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(b) In deciding whether and to what extent to exercise 6. If possessing or exercising the power to make an
the power conferred by par. (a), a trustee shall consideradjustment causes all or part of the trust assets to be
all factors relevant to the trust and its beneficiaries, included for estate tax purposes in the estate of an indi-
includingthe following factors to the extent they are rele- vidual and the assets would not be included in the estate

vant; of the individual if the trustee did not possess the power
1. The nature, purpose, and expected duration of theto make an adjustment.

trust. 7. If the trustee is a beneficiary of the trust.
2. The intent of the settlor. 8. If the trust has been converted under sub. (4g) to
3. The identity and circumstances of the beneficia- a unitrust.

ries. 9. If the trust is an express unitrust, as defined in sub.
4. The needs for liquidity, regularity of income, and (4j) (a).

preservation and appreciation of capital. (d) Ifpar. (c) 5., 6., or 7. applies to a trustee and there

5. The assets held in the trust; the extent to which theyis more than one trustee, a cotrustee to whom the provi-
consist of financial assets, interests in closely held enter-sion does not apply may make the adjustment unless the
prises, tangible and intangible personal property, or realterms of the trust do not permit the exercise of the power
property;the extent to which an asset is used by a benefi- by that cotrustee.
ciary; and whether an asset was purchased by the trustee (e) A trustee may release the entire power conferred
or received from the settlor. by par. (a) or may release only the power to adjust from

6. The net amount allocated to income under the income toprincipal or the power to adjust from principal
other subsections of this section and the increase orto income if the trustee is uncertain about whether pos-
decrease in the value of the principal assets, which thesessing or exercising the power will cause a result
trustee may estimate in the case of assets for which mardescribed in par. (c) 1. to 6. or if the trustee determines
ket values are not readily available. that possessing or exercising the power will or may

7. Whether and to what extent the terms of the trustdeprive the trust of a tax benefit or impose a tax burden
give the trustee the power to invade principal or accumu- not described in par. (¢). The release may be permanent
late income or prohibit the trustee from invading princi- or for a specified period, including a period measured by
pal or accumulating income, and the extent to which the the life of an individual.
trusteehas exercised a power from time to time to invade ~ (f) Terms of a trust that limit the power of a trustee
principal or accumulate income. to make an adjustment between principal and income do

8. The actual and anticipated effect of economic con- not affect the application of this subsection unless it is
ditions on principal and income and effects of inflation clear from the terms of the trust that the terms are

and deflation. intended tadeny the trustee the power of adjustment con-
9. The anticipated tax consequences of an adjust-ferred by par. (a).

ment. (4c) NOTICE TO BENEFICIARIES OF PROPOSEDACTION.
(c) A trustee may not make an adjustment: (b) A trustee may, but is not required to, obtain approval

1. If possessing or exercising the power to make anof a proposed action under sub. (4) (a) by providing a
adjustment wuld disqualify an estate tax or gift tax mari- written notice that complies with all of the following:
tal or charitable deduction in whole or in part. 1. Is given at least 30 days before the proposed effec-

2. That reduces the actuarial value of the income tive date of the proposed action.
interest in a trust to which a person transfers property 2. Is given in the manner provided in ch. 879, except
with the intent to qualify for a gift tax exclusion. that notice by publication is not required.

3. That changes the amount payable to a beneficiary 3. Is given to all sui juris beneficiaries who are any
as a fixed annuity or a fixed fraction of the value of the of the following:
trust assets. a. Income beneficiaries currently eligible to receive

4. From any amount that is permanently set aside forincome from the trust.
charitablepurposes under a will or the terms of atrustand ~ b. Eligible to receive, if no powers of appointment
for which an estate tax or gift tax charitable deduction haswere exercised, income frattme trust if the interest of all
been taken unless both income and principal are so sebf those eligible to receive income under subd. 3. a. were
aside. to terminate immediately before the giving of notice.

5. If possessing or exercising the power to make an  c. A recipient, if no powers of appointment were
adjustmentauses an individual to be treated as the ownerexercised, of a distribution of principal if the trust were
of all or part of the trust for income tax purposes, and the to terminate immediately before the giving of the notice.
individualwould not be treated as the owner if the trustee 4. States that it is given in accordance with this sub-
did not possess the power to make an adjustment. section and discloses the following information:
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a. The identification of the trustee. 2. By a court on the petition of the trustee or a benefi-

b. A description of the proposed action. ciary, if all of the following apply:

c. The time within which a beneficiary may object to a. The trustee or beneficiary has provided notice
the proposed action, which shall be at least 30 days aftetundersub. (4c) of the intention to request the court to con-
the giving of the notice. vertthe trust to a unitrust, and the notice advises how the

d. The effective date of the proposed action if no unitrust will operate, including the fixed percentage
objection is received from any beneficiary within the under par. (c) 1. and any other initial determinations
time specified in subd. 4. c. under par. (c) 4. that will be requested.

(c) Ifatrustee gives notice of a proposed action under b, The court determines that the conversion to a uni-
this subsection, the trustee is not required to give noticetrust will enable the trustee to better carry out the pur-
to a sui juris beneficiary who consents to the proposedposes of the trust.
action in writing at any time before or after the proposed () |n deciding whether to convert the trust to a uni-
action is taken. trust under par. (a) 1., the trustee shall consider all rele-

(d) A suijuris beneficiary may object to the proposed yant factors under sub. (4) (b) 1. to 9.
action by giving a written objection to the trustee within - (¢) 1. If a trust is converted to a unitrust under this
the time specified in the notice under par. (b) 4.¢.  supsection byhe trustee or a court, notwithstanding sub.

(e) Atrustee may decide not to take a proposed action(3) (a) 1. and 4. and s. 701.21 (4) the trustee shall make
after the trustee receives a written objection to the pro- gisyributions in accordance with the creating instrument,
posedaction or at any other time for any other reason. In gycept that any reference in the creating instrument to

'the'lt case,.the.trustee shalllg.ive written notice to the suisn-ome” means a fixed percentage of the net fair market
juris beneficiaries of the decision not to take the proposed, | e of the unitrust's assets, whether such assets other-
action. : , — wise would be considered income or principal under this
(M If a trustee receives a written o bJect|on. to & pro- section, averaged over a preceding period determined by
posedaction within the time specified in the notice under the trustee, which is at least 3 years but not more than 5

ar. (b) 4. c., either the trustee or the beneficiary makin . . -
fhe vslri)tten objection may petition the court to gave thegyears, or the period since the original trust was created,
! y whichever is less.

proposed action approved, modified, or prohibited. In 2. a. Subject to subd. 2. b., if the trust is converted to

the court proceeding, the beneficiary objecting to the pro- . .
posed action has the burden of proving that the propose(ﬂ unitrust under par. (a) 1., the trustee shall determine the

action should be modified or prohibited. A beneficiary xed percentage to be applied under subd. 1., and the

who did not make the written objection may oppose the ﬂ?ﬂiﬁnsdfrsegh (Z)rt(la.dbt.on;us:]'st’:atsi thnedg):eifige;ti%z
proposed action in the court proceeding. ust| v unitrust u par. "

(g) For purposes of this subsection, a proposed actiontourt shall determine the fixed percentage to be applied

undersub. (4) includes a course of action or a decision notunder SUbd: L .
to take action under sub. (4). b. Any fixed percentage under subd. 1. that is deter-

(4g) CONVERSIONTO UNITRUST. (a) Subject to par. mined by a trustee may not be less than 3 percent nor
(d), atrust may be converted to a unitrust in any of the fol- MOre than 5 percent.

lowing ways: 3. After a trust is converted to a unitrust, the trustee
1. By the trustee, at his or her own discretion or at the M@, Subject to the notice requirement under sub. (4c)
request of a beneficiary, if all of the following apply: and with the consent of every sui juris beneficiary, do any

a. The trustee determines that the conversion will Of the following: _ o
enable the trustee to better carry out the purposes of the & Convert the unitrust back to the original trust under
trust. the creating instrument.
b. The trustee provides notice in the same manner as P. Change the fixed percentage under subd. 1., sub-
provided in sub. (4c) (b) of the trustee’s intention to con- Ject to subd. 2. b.
vert the trust to a unitrust, and the notice advises how the 4. After a trust is converted to a unitrust, a trustee may
unitrust will operate, including the fixed percentage determine or change any of the following:
under par. (c) 1. and any other initial determinations ~ a. The frequency of distributions during the year.
under par. (c) 4. that the trustee intends to follow. b. Standards for prorating a distribution for a short
c. There is at least one sui juris beneficiary under sub.year in which a beneficiary’s right to payments com-
(4c) (b) 3. a. and at least one other sui juris beneficiarymences or ceases.

under sub. (4c) (b) 3. b. orc. c. The effect on the valuation of the unitrust’'s assets
d. Every suijuris beneficiary consents to the conver- of other payments from, or contributions to, the unitrust.
sion to a unitrust in a writing delivered to the trustee. d. How, and how frequently, to value the unitrust's

e. The terms of the trust describe the amount that mayassets.
or must be distributed by referring to the trust income. e. The valuation dates to use.
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f. Whether to omit from the calculation of the value e. Converting to a unitrust will cause all or a part of
of the unitrust's assets unitrust property occupied by or inthe trust assets to be subject to estate or gift tax with

the possession of a beneficiary. respect to an individual and the trust assets would not be
g. The averaging under subd. 1. to &edéntpreced- subject to estate or gift tax with respect to the individual
ing period, which is at least 3 years but not more than 5if the trust were not converted.
years. f. Converting to a unitrust will result in the disallow-
h. Any other matters necessary for the proper func- ance of an estate or gift tax marital deduction that would
tioning of the unitrust. be allowed if the trust were not converted.

5. The trustee may not deduct from a unitrust dis-  g. A trustee is a beneficiary of the trust.
tribution expenses that would be deducted from income 2. Notwithstanding subd. 1., if a trust may not be con-
if the trust were not a unitrust. verted to a unitrust solely because subd. 1. g. applies to
6. Unless otherwise provided by the creating instru- a trustee, a cotrustee, if any, to whom subd. 1. g. does not
ment, the unitrust distribution is consideredhéwe been  apply may convert the trust to a unitrust under par. (a) 1.,
paid from the following sources in the order of priority: unless prohibited by the creating instrument, or a court
a. Netincome, determined as if the trust were not amay convert the trust to a unitrust under par. (a) 2. on the

unitrust. petition of a trustee or beneficiary.
b. Ordinary income for federal income tax purposes  (e) Atrustee may release the power conferred by par.
that is not net income under subd. 6. a. (a) 1. if the trustee is uncertain about whether possessing
c. Net realized short-term capital gains for federal or exercising the power will cause a result described in
income tax purposes. par. (d) 1. b. to f. or if the trustee determines that possess-
d. Net realized long-term capital gain for federal ing or exercising the power will or may deprive the trust
income tax purposes. of a tax benefit or impose a tax burden not described in
e. Principal. par. (d) 1. The release may be permanent or for a specified
7. A court may, on the petition of the trustee or a bene- period,including a period measured by the life of an indi-
ficiary, do any of the following: vidual.

a. Change the fixed percentage that was determined (4j) ExPRessuNITRUsTS. (a) In this subsection
under subd. 2. by the trustee or by a prior court order. “express unitrust” means any trust that by its governing
b. If necessary to preserve a tax benefit, provide for instrument requires the distribution at least annually of a
a distribution of net income, determined as if the trust unitrustamount equal to a fixed percentage of the net fair
werenot a unitrust, that exceeds the unitrust distribution. market value ofhe trust’s assets, valued at least annually,
c. Average the valuation of the unitrust’s assets over other than a trust solely for charitable purposeschas-

a period other than that specified in subd. 1. table split—interest trust under section 664 (d) or 170 (f)
d. Require the unitrust to be converted back to the (2) (B) of the Internal Revenue Code.
original trust under the creating instrument. (b) The following apply to an express unitrust:

8. Conversion to a unitrust under this subsectiondoes 1.  To the extent not otherwise provided for in the
not affect a provision in the creating instrument that governing instrument, the unitrust amount of not less
directs or authorizes the trustee to distribute principal or than 3 percent nor more than 5 percent may be deter-
that authorizes a beneficiary to withdraw a portion or all mined by reference to the net fair market value of the
of the principal. trust’'s assets averaged over a preceding period deter-

(d) 1. Atrust may not be converted under this subsec-mined bythe trustee, which is at least 3 years but not more
tion to a unitrust if any of the following applies: than 5 years.

a. The creating instrument specifically prohibits the 2. Distribution of such a fixed percentage unitrust
conversion. amount ofnot less than 3 percent nor more than 5 percent

b. Payment of the unitrust distribution will change is a distribution of all of the income of the unitrust and is
the amount payable to a beneficiary as a fixed annuity oran income interest.

a fixed fraction of the value of the trust assets. 3. Such a distribution of a fixed percentage of not

c. The unitrust distribution will be made from any lessthan 3 percent nor more than 5 percent is a reasonable
amount that is permanently set aside for charitable pur-apportionment of the total return of the trust.
poses under the creating instrument and for which an 4. A trust that provides for a fixed annual percentage
estate or gift tax charitable deduction has been taken,payout in excess of 5 percent per year of the net fair mar-
unless both income and principal are so set aside. ket value of the trust is considered to be a 5 percent

d. Converting to a unitrust will cause an individual to express unitrust, paying out all of the income of the uni-
be treated as the owner of all or part of the trust for incometrust, and to have paid out principal of the trust to the
tax purposes and the individual would not be treated asextentthat the fixed percentage payout exceeds 5 percent
the owner if the trust were not converted. per year.
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5. The governing instrument may grant discretion to (c) If the court determines that a fiduciary has abused
the trustee to adopt a consistent practice of treating capithe fiduciary’s discretion, the remedy shall be to restore
tal gains as part of the unitrust distribution, to the extent the income and remainder beneficiaries to the positions
that the unitrust distribution exceeds the income deter-that they would have occupied had the discretion not
mined as ithe trust were not a unitrust, or it may specify been abused, according to the following rules:
the ordering of such classes of income. 1. To the extent that the abuse of discretion has

6. Unless the terms of the trust specifically provide resulted in nalistribution to a beneficiary or in a distribu-
otherwise, aistribution of the unitrust amount is consid- tion that is too small, the court shall order the fiduciary
ered tchave been made from the following sources in the to distribute from the trust to the beneficiary an amount

following order of priority: that the court determines will restore the beneficiary, in
a. Net income determined as if the trust were not awhole or inpart, to the beneficiaryappropriate position.
unitrust. 2. To the extent that the abuse of discretion has
b. Ordinary income for federal income tax purposes resulted in alistribution to a beneficiary that is too large,
that is not net income under subd. 6. a. the court shall place the beneficiaries, the trust, or both,
c. Net realized short-term capital gains for federal in whole or in part, in their appropriate positions by
income tax purposes. orderingthe fiduciary to withhold an amount from one or
d. Netrealized long-term capital gains for federal more future distributions to the beneficiary who received
income tax purposes. the distribution that was too large or by ordering that
e. Principal. beneficiary taeturn some or all of the distribution to the

7. The trust document may provide that assets usedrust.
by the trust beneficiary, such as a residence or tangible 3. To the extent that the court is unable, after applying
personaproperty, may be excluded from the net fair mar- subds. 1. and 2., to place the beneficiaries, the trust, or
ket value for computing the unitrust amount. Such use both in the positions that they would have occupied had
may be considered equivalent to the income or unitrustthe discretion not been abused, the court may order the
amount. fiduciary to pay an appropriate amount from its own

8. In the absence of contrary provisions in the gov- funds to one or more of the beneficiaries, the trust, or
erningdocument of an express unitrust, the provisions of both.
sub. (49) (c) 1., 4., and 5. apply. (d) Upon petition by the fiduciary, the court having

(4k) ROWERTO TREAT CAPITAL GAINS AS PART OF A DIS- jurisdiction over a trust shall determine whether a pro-
TRIBUTION. Unless prohibited by the governing instru- posed exercise or honexercise by the fiduciary of a dis-
ment, arustee may cause gains from the sale or exchangecretionary power conferred under this section will result
of trust assets, as determined for federal income tax purin an abuse of the fiduciary’s discretion. The petition
poses, to btaxed for federal income tax purposes as part mustdescribe the proposed exercise or nonexercise of the
of a distribution of income that has been increased by anpower and contain sufficient information to inform the
adjustment from principal to income under sub. (4), of a beneficiaries of the reasons for the proposal, the facts
unitrust distribution, of éixed annuity distribution, or of  upon which the fiduciary relies, and an explanation of
a principal distribution to a beneficiary. how the income and remainder beneficiaries will be

(4m) JUDICIAL REVIEW OF DISCRETIONARY POWER. (&) affected by the proposed exercise or nonexercise of the
Nothing in this section creates a duty to make an adjust-power. Abeneficiary who challenges the proposed exer-
mentunder sub. (4) or to convert a trust to a unitrust under cise omonexercise of the power has the burden of estab-
sub. (4g). Unless it determines that the decision to makelishing that it will result in an abuse of discretion.
an adjustment or to convert to a unitrust was an abuse of (5) DETERMINATION AND DISTRIBUTION OF NET
the fiduciary’'s discretion, a court may not grant relief iINcOME. In the case of an estate of a decedent or after an
from any decision a fiduciary makes regarding the exer- incomeinterest in a trust ends, the following rules apply:
cise of a discretionary power conferred by sub. (4) or  (a) A fiduciary of an estate or of a terminating income
(49). interestshall determine the amount of net income and net

(am) An action taken under sub. (4) or (4g) is not an principal receipts received from property specifically
abuse of a fiduciary’s discretion if the fiduciary gave given to a beneficiary under the rules in subs. (7) to (30)
written notice of the proposed action under sub. (4c) andthat apply to trustees and the rules in par. (e). The fidu-
did not receive a timely written objection to the notice. ciary shall distribute the net income and net principal
It is not an abuse of discretion not to exercise the powerreceipts to the beneficiary who is to receive the specific
to adjust under sub. (4) or to convert under sub. (4g). property.

(b) A fiduciary’s decision is not an abuse of discre- (b) A fiduciary shall determine the remaining net
tion merely because the court would have exercised theincome of a decedent’s estate or a terminating income
power in a different manner or would not have exercised interest under the rules in subs. (7) to (30) that apply to
the power. trustees and by:
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1. Including in net income all income from property to beneficiaries to whom this subsection applies, each
used to discharge liabilities. beneficiary, including one who does not receive part of

2. Paying from income or principal, in the fiduciary’s the distribution, is entitled, as of each distribution date,
discretion, fees of attorneys, accountants, and fiduciar-to the net income the fiduciary has received after the date
ies;court costs and other expenses of administration; andof death or terminating event or earlier distribution date
interest on death taxes, but the fiduciary may pay thosebut has not distributed as of the current distribution date.
expenses from income of property passing to a trust for  (b) In determining a beneficiary’s share of net
which the fiduciary claims an estate tax marital or chari- income, the following rules apply:
table deduction only to the extent that the payment of 1. The beneficiary is entitled to receive a portion of
those expenses from income will not cause the reductionthe net income equal to the beneficiary’s fractional inter-
or loss of the deduction. est in the undistributed principal assets immediately

3. Paying from principal all other disbursements pefore the distribution date, including assets that later
made or incurred in connection with the settlement of a may pe sold to meet principal obligations.
decedent's estate or the winding up of a terminating 2 The beneficiary’s fractional interest in the undis-
income interest, including debts, funeral expenses, dis-ribyted principal assets must be calculated without
position of remains, family allowances, and death taxes regard to property specifically given to a beneficiary and

and related penalties that are apportioned to the estate %Broperty required to pay pecuniary amounts not deter-
terminating income interest by the will, the terms of the | ineq by a pecuniary formula.

trust, or applicable law.

(c) A fiduciary shall distribute to a beneficiary,
including atrustee, who receives a pecuniary amount not
determined by a pecuniary formula interest at the legal
rate set forth in s. 138.04 on any unpaid portion of the
pecuniary amount for the period commencing one year

3. The beneficiary’s fractional interest in the undis-
tributed principal assets must be calculated on the basis
of the aggregate value of those assets as of the distribu-
tion date without reducing the value by any unpaid prin-
cipal obligation.

date on which assets are actually distributed.

(c) If a fiduciary does not distribute all of the col-
lected but undistributed net income to each person as of
a distribution date, the fiduciary shall maintain appropri-
ate records showing the interest of each beneficiary in
that net income.

(d) A trustee may apply the rules in this subsection,

(e) A fiduciary may not reduce principal or income to the extent that the trustee considers it appropriate, to
receipts from property described in par. (a) because of a6t 9ain or loss realized after the date of death or termi-
payment described in sub. (25) or (26) to the extent thatr?at'ng ever?t or earlier d|§tr|b.ut|on date.from thg disposi-
the will, the terms of the trust, or applicable law requires tion Of & principal asset if this subsection applies to the
the fiduciary to make the payment from assets other than"come from the asset.
the property or to the extent that the fiduciary recovers or ~ (7) WHENRIGHT TOINCOME BEGINSAND ENDS. (2) An
expects to recover the payment from a 3rd party. The netncomebeneficiary is entitled to net income from the date
income and principal receipts from the property are On WhICh the income interest begins. Anincome interest
determined by including all of the amounts the fiduciary Pegins orthe date specified in the terms of the trust or, if
receives or pays with respect to the property, whetherno date is specified, on t_he date an asset becomes subject
thoseamounts accrued or became due before, on, or afteffO @ trust or successive income interest.
the date of a decedent's death or an income interest's ter-  (b) An asset becomes subject to a trust:
minatingevent, and by making a reasonable provision for 1. On the date it is transferred to the trust in the case
amountghat the fiduciary believes the estate or terminat- of an asset that is transferred to a trust during the transfer-
ing income interest may become obligated to pay afteror’s life.
the property is distributed. 2. On the date of a testator’s death in the case of an

(6) DISTRIBUTION TO RESIDUARY AND REMAINDER asset that becomes subject to a trust by reason of a will,
BENEFICIARIES. (@) Each beneficiary described in sub. (5) even ifthere is an intervening period of administration of
(d) is entitled to receive a portion of the net income equal the testator’s estate.
to the beneficiary’s fractional interest in undistributed 3. On the date of an individual's death in the case of
principal assets, using values as of the distribution date.an asset that a 3rd party transfers to a fiduciary because
If a fiduciary makes more than one distribution of assets of the individual’s death.

from principal to the extent that net income is insuffi-
cient.

(d) A fiduciary shall distribute the net income
remaining after distributions required by par. (c) in the
manner described in sub. (6) to all other beneficiaries,
including abeneficiary who receives a pecuniary amount
determined by a pecuniary formula.
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(c) An asset becomes subject to a successive incoméncomefrom the portion of the trust that may be revoked
interest on the day after the preceding income interestmust be added to principal.
ends, as determined under par. (d), even if there is an (c) When a trustee’s obligation to pay a fixed annuity
intervening period of administration to wind up the pre- or a fixed fraction of the value of the trust’s assets ends,
ceding income interest. the trustee shall prorate the final payment if and to the
(d) An income interest ends on the day before an extent required by applicable law to accomplish a pur-
income beneficiary dies or another terminating event pose of the trust or its settlor relating to income, gift,
occurs, or on the last day of a period during which there estate, or other tax requirements.
is no beneficiary to whom a trustee may distribute (10) CHARACTEROFRECEIPTS. (a) In this subsection,

income. “entity” means a corporation, partnership, limited liabil-
(8) APPORTIONMENTOFRECEIPTSAND DISBURSEMENTS ity company, regulated investment company, real estate
WHEN DECEDENTDIES OR INCOME INTERESTBEGINS. (a) A investment trust, common trust fund, or any other orga-

trusteeshall allocate to principal an income receipt or dis- nization in which a trustee has an interest other than a
bursement other than one to which sub. (5) (a) applies iftrust or estate to which sub. (11) applies, a business or
its due date occurs before a decedent dies in the case dctivity to which sub. (12) applies, or an asset—-backed

an estate or before an income interest begins in the caseecurity to which sub. (24) applies.

of a trust or successive income interest. (b) Except as otherwise provided in this subsection,

(b) A trustee shall allocate to income an income a trustee shall allocate to income money received from an
receipt or disbursement if its due date occurs on or afterentity.
the date on which a decedent dies or an income interest (c) A trustee shall allocate the following receipts
beginsand it is a periodic due date. An income receipt or from an entity to principal:
disbursemenmust be treated as accruing from day to day 1. Property other than money.
if its due date is not periodic or it has no due date. The 2. Money received in one distribution or a series of
portion ofthe receipt or disbursement accruing before the related diributions in exchange for part or all of a trust’s
date of death or an income interest begins must be allo-interest in the entity.
cated to principal and the balance must be allocated to 3. Money received in total or partial liquidation of the
income. entity.

(c) An item of income or an obligation is due on the 4. Money received from an entity that is a regulated
date the payer is required to make a payment. If a pay-nvestment company or a real estate investment trust if
ment date is not stated, there is no due date for the purthe money distributed is a capital gain dividend for fed-
poses of this section. Distributions to shareholders oreral income tax purposes.
other owners from an entity, as defined in sub. (10), are  (d) Money is received in partial liquidation:
due on the date fixed by the entity for determining who 1. To the extent that the entity, at or near the time of
is entitled to receive the distribution or, if no date is fixed, a distribution, indicates that it is a distribution in partial
on the declaration date for the distribution. A due date isliquidation.
periodic for receipts or disbursements that must be paid 2. If the total amount of money and property distrib-
at regular intervals under a lease or an obligation to payuted in a distribution or series of related distributions is
interest or if an entity customarily makes distributions at greater than 20 percent of the entity’s gross assets, as
regular intervals. shown by the entity’s year—end financial statements

(9) APPORTIONMENTWHEN INCOME INTERESTENDS. (&) immediately preceding the initial receipt.

In this subsection, “undistributed income” means net  (e) Money is not received in partial liquidation, nor
income received before the date on which an incomemay it be taken into account under par. (d) 2., to the extent
interest ends. “Undistributed income” does not include that it does not exceed the amount of income tax that a
an item of income or expense that is due or accrued or netrustee or beneficiary must pay on taxable income of the
income that has been added or is required to be added tentity that distributes the money.

principal under the terms of the trust. (f) A trustee may rely upon a statement made by an

(b) When a mandatory income interest ends, the entity about the source or character of a distribution if the
trustee shall pay to a mandatory income beneficiary who statement is ade at or near the time of distribution by the
survives that date, or to the estate of a deceased mandaentity’s board of glectors or other person or group of per-
tory income beneficiary whose death causes the interessons authorized to exercise powers to pay money or
to end, the beneficiary’'s share of the undistributed transfer property comparable to those of a corporation’s
incomethat is not disposed of under the terms of the trust board of directors.
unlesghe beneficiary has an unqualified power to revoke (11) DiSTRIBUTION FROM TRUSTOR ESTATE. A trustee
more than 5 percent of the trust immediately before the shallallocate to income an amount received as a distribu-
incomeinterest ends. In the latter case, the undistributedtion of income from a trust or an estate in which the trust
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has an interest other than a purchased interest, and shatespect to an accounting period during which a current
allocate to principal an amount received as a distributionincome beneficiary had a mandatory income interest is
of principal from such a trust or estate. If a trustee pur- income.
chases amterest in a trust that is an investment entity, or (e) Netincome received in an accounting period dur-
a decedent or donor transfers an interest in such a trust ting which there is no beneficiary to whom a trustee may
a trustee, sub. (10) or (24) applies to a receipt from theor must distribute income.
trust. () Other receipts as provided in subs. (17) to (24).
(12) BUSINESSAND OTHERACTIVITIES CONDUCTEDBY (14) RentaL PROPERTY. TO the extent that a trustee
TRUSTEE. (a) If a trustee who conducts a business or otheraccounts for receipts from rental property in accordance
activity determines that it is in the best interest of all the with this subsection, the trustee shall allocate to income
beneficiaries to account separately for the business oran amount received as rent of real or personal property,
activity instead of accounting for it as part of the trust’s including amlamount received for cancellation or renewal
general accounting records, the trustee may maintainof a lease. An amount received as a refundable deposit,
separate accounting records for its transactions, whetheincluding a security deposit or a deposit that is to be
or not its assets are segregated from other trust assets. applied asent for future periods, must be added to princi-
(b) A trustee who accounts separately for a businesspal and held subject to the terms of the lease and is not
or other activity may determine the extent to which its net available for distribution to a beneficiary until the trust-
cash receipts must be retained for working capital, theee’s contractual obligations have been satisfied with
acquisition or replacement of fixed assets, and other rea+espect to that amount.
sonably foreseeable needs of the business or activity and (15) OBLIGATION TO PAY MONEY. (a) An amount
the extent to which the remaining net cash receipts arereceived as interest, whether determined at a fixed, vari-
accountedor as principal or income in the trust’s general able, oifloating rate, on an obligation to pay money to the
accounting records. If a trustee sells assets of the busitrustee, including an amount received as consideration
ness oother activity, other than in the ordinary course of for prepaying principal, must be allocated to income
the business or activity, the trustee shall account for thewithout any provision for amortization of premium.
net amount received as principal in the trust's general  (b) A trustee shall allocate to principal an amount
accounting records to the extent the trustee determineseceived from the sale, redemption, or other disposition
thatthe amount received is no longer required in the con- of an obligation to pay money to the trustee more than one

duct of the business. year after it is purchased or acquired by the trustee,
(c) Activities for which a trustee may maintain sepa- including an obligation whose purchase price or value
rate accounting records include: when it isacquired is less than its value at maturity. If the
1. Retail, manufacturing, service, and other tradi- obligation matures within one year after the trustee pur-
tional business activities. chases or acquires it, an amount received in excess of its
2. Farming. purchase fice or its value when the trust acquires it must
3. Raising and selling livestock and other animals. be allocated to income.
4. Management of rental properties. (c) This subsection does not apply to an obligation to
5. Extraction of minerals and other natural resources.which sub. (18), (19), (20), (21), (23), or (24) applies.
6. Timber operations. (16) INSURANCE POLICIES AND SIMILAR CONTRACTS.
7. Activities to which sub. (23) applies. (a) Except as provided in par. (b), a trustee shall allocate
(13) PriNciPAL RECEIPTS. A trustee shall allocate to  to principal the proceeds of a life insurance policy or
principal: othercontract in which the trust or its trustee is named as

(a) To the extent not allocated to income under this beneficiary, including a contract that insures the trust or
section, assets received from a transferor during theits trustee against loss for damage to, destruction of, or
transferor’difetime, a decedent’s estate, a trust with a ter- loss oftitle to, a trust asset. The trustee shall allocate divi-
minating income interest, or a payer under a contractdends on an insurance policy to income if the premiums
naming the trust or its trustee as beneficiary. on the policy are paid from income, and to principal if the

(b) Money or other property received from the sale, premiums are paid from principal.
exchange, liquidation, or change in form of a principal (b) A trustee shall allocate to income proceeds of a
asset, including realized profit, subject to subs. (10) to contract that inges the trustee against loss of occupancy
(24). or other use by an income beneficiary, loss of income, or,

(c) Amounts recovered from 3rd parties to reimburse subject to sub. (12), loss of profits from a business.
the trust because of disbursements described in sub. (26) (c) This subsection does not apply to a contract to
(a) 7. or for other reasons to the extent not based on thevhich sub. (18) applies.
loss of income. (17) INSUBSTANTIAL ALLOCATIONS NOT REQUIRED. If

(d) Proceeds of property taken by eminent domain, a trustee determines that an allocation between principal
but a separate award made for the loss of income withand income required by sub. (15) (b), (18), (19), (20),
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(21), or (24) is insubstantial, the trustee may allocate theing period, based on reasonable actuarial assumptions as
entire amount to principal unless one of the circum- determined by the trustee.
stances described in sub. (4) (c) applies to the allocation. 2. For each accounting period of a trust in which the
This power may be exercised by a cotrustee in the cir-trust receives a payment but no part of any payment is
cumstancedescribed in sub. (4) (d) and may be released allocated to income under par. (b), the trustee shall allo-
for the reasons and in the manner described in sub. (4) (e)cate to income that portion of the aggregate value of all
An allocation is presumed to be insubstantial if: payments received by the trustee in that accounting
(@) The amount of the allocation would increase or period that is equal to the amount of plan income that is
decrease net income in an accounting period, as deterattributable to the trust’s interest in the plan from which
mined before the allocation, by less than 10 percent.  payment is received for that accounting period. The
(b) The value of the asset producing the receipt for trysteeshall allocate the balance of any payments to prin-
which the allocation would be made is less than 10 per-cipal.
cent ofthe total value of the trust's assets at the beginning  (q) If, to obtain an estate or gift tax marital deduction
of the accounting period. for an interest in a trust, a trustee must allocate more of
(18) DEFERREDCOMPENSATION,ANNUITIES, AND SIMI- a payment to income than provided for by this subsection,
LAR PAYMENTS. (&) In this subsection, “payment” means  tne trustee shall allocate to income the additional amount
a payment that a trustee may receive over a fixed ”Umbe’necessary to obtain the marital deduction.

of years or during the life of one or more individuals (e) This subsection does not apply to payments to
because of services rendered or property transferred tQynich sub. (19) applies.

'the payer in exchange for. future payments. The term (19) LIQUIDATING ASSET. (a) In this subsection, “lig-
includes a payment made in money or property from the jqaingasset” means an asset whose value will diminish
payers general E.ISSEtS or from aseparate_fund cre_ated b¥r terminate because the asset is expected to produce
the payer, including a private or commercial annuity, an receipts for a period of limited duration. The term

individual retirement account, and a pension, profit— includes deasehold, patent, copyright, royalty right, and

Sha(rt')r)‘girzt?ﬁg_e?ggxf t,hoartSatocg_ra\év:teirsszlﬁarr);acr:.erize d asright to receive payments during a period of more than
. . pay - . one year under an arrangement that does not provide for
interest or a didlend or a payment made in lieu of interest

or a dividend, a trustee shall allocate it to income. Thethe payment of interest on the unpaid balance. The term

trustee shall allocate to principal the balance of the pay-doeS noinclude a payment subject to sub. (18), resources

ment and any other payment received in the sameﬁumeg.t tothb' ézog,stlmt;er sutijecé'to ‘:’ltjb (2bl),zin a<r:t|\;]-
accounting period that is not characterized as interest, aysut erc Oﬁfuh' Eh ),ta ?sse S? gﬁ_chosu -(24), 0 "’; y
dividend, or an equivalent payment. asset for whic e trustee establishes a reserve for

(c) 1. In this paragraph, “plan income” means any of depreciation under sub. (27). .
the following: (b) A trustee sha_ll a_lloc_ate to income 10 percent of

a. With respect to payments received from a plan thatth.e rgcelpts from a liquidating asset and the balance to
maintains separate accounts or funds for its participants®"incipal-
or account holders, such as defined contribution retire- ~ (20)  MINERALS, WATER, AND OTHER NATURAL
mentplans, individual retirement accounts, Roth individ- RESCURCES.(a) To the extent that a trustee accounts for
ual retirement accounts, and some types of deferred com!€CeIPts from an interest in minerals or other natural
pensation plans, either the amount of the plan account of €SOUrces in accordance with this subsection, the trustee
fund held for the benefit of the trust that, if the plan Shall allocate them as follows: _
account or fund were a trust, would be allocated to 1. If received as nominal delay rental or nominal
incomeunder pars. (b) and (d) for that accounting period, @1nual rent on a lease, a receipt must be allocated to
or 4 percent of the value of the plan account or fund on!Ncome.
the first day of the accounting period. The trustee shall, 2. If received from a production payment, a receipt
in his or her discretion, choose the method of determiningmust be allocated to income if and to the extent that the
“plan income” under this subd. 1. a., and may change theagreement creating the production payment provides a
method ofdetermining “plan income” under this subd. 1. factor for interest or its equivalent. The balance must be
a. for any subsequent accounting period. allocated to principal.

b. With respect to payments received from a planthat 3. If an amount received as a royalty, shut-in—well
does not maintain separate accounts or funds for its parpaymenttake—or—pay payment, bonus, or delay rental is
ticipants or account holders, such as defined benefitmore than nominal, 90 percent must be allocated to prin-
retirement plans and some types of deferred compensacipal and the balance to income.
tion plans, 4 percent of the total present value of the 4. If an amount is received from a working interest
trust'sinterest in the plan as of the first day of the account- or any other interest not provided for in subd. 1., 2., or 3.,
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90 percent of the net amount received must be allocated (22) PROPERTYNOT PRODUCTIVEOF INCOME. (@) If a
to principal and the balance to income. marital deduction is allowed for all or part of a trust
(b) An amount received on account of an interest in whose assets consist substantially of property that does
water that is renewable must be allocated to income. Ifnot provide the surviving spouse with sufficient income
the water is not renewable, 90 percent of the amount musfrom oruse of the trust assets, and if the amounts that the
be allocated to principal and the balance to income. trustee transfers from principal to income under sub. (4)
(c) This subsection applies whether or not a decedentand distributes to the spouse from principal in accordance
or donor was extracting minerals, water, or other natural with the terms of the trust are insufficient to provide the
resources before the interest became subject to the trusspouse with the beneficial enjoyment required to obtain
(d) If a trust owns an interest in minerals, water, or the marital deduction, the spouse may require the trustee
other natural resources on the effective date of this parato make property productive of income, convert property
graph .... [revisor inserts date], the trustee may allocatewithin areasonable time, or exercise the power conferred
receipts from the interest as provided in this subsectionby sub. (4) (a). The trustee may decide which action or
or in the manner used by the trustee before the effectivecombination of actions to take.
date ofthis paragraph .... [revisor inserts date]. If the trust  (b) In cases not governed by par. (a), proceeds from
acquires an interest in minerals, water, or other naturalthe sale or other disposition of an asset are principal with-
resources after the effective date of this paragraph ....out regard to the amount of income the asset produces
[revisor inserts date], the trustee shall allocate receiptsduring any accounting period.
from the interest as provided in this subsection. (23) DERIVATIVES AND OPTIONS. (@) In this subsec-
(21) Timeer. (a) Tothe extent that a trustee accounts tion, “derivative” means a contract or financial instru-
for receipts from the sale of timber and related products ment or a combination of contracts and financial instru-
in accordance with this subsection, the trustee shall allo-ments that gives a trust the right or obligation to
cate the net receipts: participate irsome or all changes in the price of a tangible
1. To income to the extent that the amount of timber or intangible asset or group of assets, or changes in a rate,
removedrom the land does not exceed the rate of growth an index of prices or rates, or another market indicator for
of the timber during the accounting periods in which a an asset or a group of assets.
beneficiary has a mandatory income interest. (b) To the extent that a trustee does not account under
2. To principal to the extent that the amount of timber sub. (12) for transactions in derivatives, the trustee shall
removed from the land exceeds the rate of growth of theallocate to principal receipts from and disbursements
timber or the net receipts are from the sale of standingmade in connection with those transactions.
timber. (c) If atrustee grants an option to buy property from
3. To income or principal or between income and the trust, whether or not the trust owns the property when
principal if the net receipts are from the lease of timber- the option is granted, grants an option that permits
land orfrom a contract to cut timber from land owned by anotherperson to sell property to the trust, or acquires an
a trust, by determining the amount of timber removed option to buy propertfor the trust or an option to sell an
from the bnd under the lease or contract and applying theasset owned by the trust, and the trustee or other owner
rules in subds. 1. and 2. of the asset is required to deliver the asset if the option is
4. To principal to the extent that advance payments, exercised, an amount received for granting the option
bonuses, and other payments are not allocated undemust beallocated to principal. An amount paid to acquire
subd. 1., 2., or 3. the option must be paid from principal. A gain or loss
(b) In determining net receipts to be allocated under realized upon the exercise of an option, including an
par. (a), a trustee shall deduct and transfer to principal aoption granted to a settlor of the trust for services ren-
reasonable amount for depletion. dered, must be allocated to principal.
(c) This subsection applies whether or not a decedent  (24) ASSET-BACKEDSECURITIES. (a) In this subsec-
or transferor was harvesting timber from the property tion, “asset-backed security” means an asset whose
before it became subject to the trust. value isbased upon the right it gives the owner to receive
(d) If a trust owns an interest in timberland on the distributions from the proceeds of financial assets that
effective date of this paragraph .... [revisor inserts date], provide collateral for the security. The term includes an
the trustee may allocate net receipts from the sale of tim-asset that gives the owner the right to receive from the
ber and related products as provided in this subsection oicollateral financial assets only the interest or other cur-
in the manner used by the trustee before fleetéfe date rentreturn or only the proceeds other than interest or cur-
of this paragraph .... [revisor inserts date]. If the trust rent return. The term does not include an asset to which
acquires an interest in timberland after the effective datesub. (10) or (18) applies.
of this paragraph .... [revisor inserts date], the trustee  (b) If a trust receives a payment from interest or other
shall allocate net receipts from the sale of timber and current return and from other proceeds of the collateral
related products as provided in this subsection. financial assets, the trustee shall allocate to income the
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portion of the payment that the payer identifies as beingmade to comply with those laws or regulations, statutory
from interest or other current return and shall allocate the or common law claims by 3rd parties, and defending
balance of the payment to principal. claims based on environmental matters.

(c) If a trust receives one or more payments in (b) If a principal asset is encumbered with an obliga-
exchangédor the trust’s entire interest in an asset—-backed tion that requires income from that asset to be paid
security in one accounting period, the trustee shall allo- directly to the creditor, the trustee shall transfer from
cate the payments to principal. If a payment is one of aprincipal to income an amount equal to the income paid
series opayments that will result in the liquidation of the to the creditor in reduction of the principal balance of the
trust’s interest in the security over more than one obligation.
accountingperiod, the trustee shall allocate 10 percentof ~ (27) TRANSFERS FROM INCOME TO PRINCIPAL FOR
the payment to income and the balance to principal. DEPRECIATION. (&) In this subsection, “depreciation”

(25) DISBURSEMENTSFROM INCOME. A trustee shall means a@eduction in value due to wear, tear, decay, corro-
make the following disbursements from income to the sion, or gradual obsolescence of a fixed asset having a
extent that they are not disbursements specified in subuseful life of more than one year.

(5) (b) 2. or 3.: (b) A trustee may transfer to principal a reasonable

(&) One-half of the regular compensation of the amount othe net cash receipts from a principal asset that
trusteeand of any person providing investment advisory is subject to depreciation, but may not transfer any

or custodial services to the trustee. amount for depreciation:

(b) One-half o&ll expenses for accountings, judicial 1. Of that portion of real property used or available
proceedings, or other matters that involve both the for use by a beneficiary as a residence or of tangible per-
income and remainder interests. sonalproperty held or made available for the personal use

(c) All of the other ordinary expenses incurred in con- or enjoyment of a beneficiary.
nection with the administration, management, or pres- 2. During the administration of a decedent’s estate.
ervation of trust property and the distribution of income, 3. Under this subsection if the trustee is accounting
including interest, ordinary repairs, regularly recurring under sub. (12) for the business or activity in which the
taxes assessed against principal, and expenses of a pr@sset is used.
ceeding or other matter that concerns primarily the (c) An amount transferred to principal need not be
income interest. held as a separate fund.

(d) Recurring premiums on insurance covering the (28) TRANSFERSFROM INCOME TO REIMBURSEPRINCI
loss of a principal asset or the lossrafdme from or use  PaL. (a) If a trustee makes or expects to make a principal
of the asset. disbursement described in this subsection, the trustee

(26) DISBURSEMENTSFROM PRINCIPAL. (a) A trustee  may transfer an appropriate amount from income to prin-
shall make the following disbursements from principal: cipal in one or more accounting periods to reimburse

1. The remaining one—half of the disbursements principal or to provide a reserve for future principal dis-
described in sub. (25) (a) and (b). bursements.

2. All of the trustee’s compensation calculated on (b) Principal disbursements to which par. (a) applies
principal as dee for acceptance, distribution, or termina- include the following, but only to the extent that the
tion, and disbursements made to prepare property fortrusteehas not been and does not expect to be reimbursed
sale. by a 3rd party:

3. Payments on the principal of a trust debt. 1. An amount chargeable to income but paid from

4. Expenses of a proceeding that concerns primarily principalbecause it is unusually large, including extraor-
principal, including a proceeding to construe the trust or dinary repairs.
to protect the trust or its property. 2. A capital improvement to a principal asset,

5. Premiums paid on a policy of insurance not whether inthe form of changes to an existing asset or the
described in sub. (25) (d) of which the trust is the owner construction of a new asset, including special assess-
and beneficiary. ments.

6. Estate, inheritance, and other transfer taxes, 3. Disbursements made to prepare property for
including penalties, apportioned to the trust. rental, including tenant allowances, leasehold improve-

7. Disbursements related to environmental matters, ments, and brokers’ commissions.
including reclamation, assessing environmental condi- 4. Periodic payments on an obligation secured by a
tions, remedying and removing environmental contami- principal asset to the extent that the amount transferred
nation, monitoring remedial activities and the release of from income to principal for depreciation is less than the
substances, preventing future releasesib$tances, col-  periodic payments.
lecting amounts from persons liable or potentially liable 5. Disbursements described in sub. (26) (a) 7.
for the costs of those activities, penalties imposed under  (c) If the asset whose ownership gives rise to the dis-
environmental laws or regulations and other paymentsbursements becomes subject to a successive income
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interest after an income interest ends, a trustee may conshare of the total decrease in income tax. An estate or

tinue to tansfer amounts from income to principal as pro- trust shall reimburse principal from income.

vided in par. (a). (31) Limits oNnLIABILITY. (@) If a trustee sends to all
(29) INncoMETAXES. (@) A tax required to be paid by beneficiaries a written communication relating to the

a trustee based on receipts allocated to income must bérust, any action against the trustee that is based on the

paid from income. subject of the written communication shall be com-
(b) A tax required to be paid by a trustee based onmenced within 2 years after the trustee sends the written

receipts allocated to principal must be paid from princi- communication or be barred.

pal, even if the tax is called an income tax by the taxing  (b) 1. A written communication is sent to a sui juris

authority. beneficiary orthe date on which the written communica-
(c) Atax required to be paid by a trustee on the trust's tion is delivered personally to the sui juris beneficiary or

share of an entity’s taxable income must be paid propor-on the date on which the written communication is post-

tionately: marked if mailed to the sui juris beneficiary at his or her
1. From income to the extent that receipts from the last—-known address.

entity are allocated to income. 2. A written communication is sent to a beneficiary
2. From principal to the extent that: who is not a sui juris beneficiary on the date on which the

a. Receipts from the entity are allocated to principal. written communication is delivered personally to the
b. The trust's share of the entity’s taxable income beneficiary’s parent or legal guardian or on the date on
exceeds the total receipts described in subds. 1. and 2. avhich the written communication is postmarked if
(d) For purposes of this subsection, receipts allocatedmailed tothe beneficiary’s parent or legal guardian at his
to principal or income must be reduced by the amount or her last-known address.
distributed to a beneficiary from principal or income for (c) The identity of all of the beneficiaries shall be
whichthe trust receives a deduction in calculating the tax. determined otthe date on which the written communica-
(30) ADJUSTMENTSBETWEEN PRINCIPAL AND INCOME tion is sent.
BECAUSE OF TAXES. (@) A fiduciary may make adjust- (d) Paragraph (a) does not apply to an action based
mentsbetween principal and income to offset the shifting on fraud or misrepresentation with respect to the written
of economic interests or tax benefits between income communication.
beneficiaries and remainder beneficiaries which arise  Section 6. 701.21 (1) of the statutes is amended to
from: read:
1. Elections and decisions, other than those described 701.21(1) DisTRIBUTION OF INCOME. WhereExcept
in par. (b), that the fiduciary makes from time to time as otherwise determined by the trustee or a court under s.
regarding tax matters. 701.20 (49) with respect to unitrust distributionsa if
2. An income tax or any other tax that is imposed beneficiary is entitled tceceive income from a trust, but
uponthe fiduciary or a beneficiary as a result of a transac- the creating instrument fails to specify how frequently it
tion involving or a distribution from the estate or trust. is to be paid, the trustee shall distribute at least annually
3. The ownership by an estate or trust of an interestthe income to which such beneficiary is entitled.
in an entity whose taxable income, whether or not distrib- ~ Section 7. 701.24 of the statutes is renumbered
uted, is includable in the taxable income of the estate or701.24 (1) and amended to read:
trust or of a beneficiary. 701.24(1) Except as otherwise provided in s. 701.19
(b) If the amount of an estate tax marital deduction (9) (a) and (10), ss. 701.01 to 701.19, 701.21, 701.22, and
or charitable contribution deduction is reduced because701.23 are applicable to a trust existing on July 1, 1971,
a fiduciary deducts an amount paid from principal for as well as a trust created after such date and shall govern
income tax prposes instead of deducting it for estate tax trustees acting under such trusts. If application of any
purposes, and as a result estate taxes paid from principgbrovision of ss. 701.01 to 701.19, 701.21, 701.22 , and
are increased and income taxes paid by an estate, trust, tf01.23 to drust in existence on August 1, 1971, is uncon-
beneficiary are decreased, each estate, trust, or benefistitutional, it shall not affect application of the provision
ciary that benefits from the decrease in income tax shallto a trust created after that date.
reimbursehe principal from which the increase in estate SecTionN 8. 701.24 (2) of the statutes is created to
tax is paid. The total reimbursement must equal theread:
increase in the estate tax to the extent that the principal 701.24(2) Section 701.20 applies to every trust or
used tgpay the increase would have qualified for a mari- decedent’s estate existing on the effective date of this
tal deduction or charitable contribution deduction but for subsection .... [revisor inserts date], and to every trust or
the payment. The proportionate share of the reimburse-decedent’s estate created or coming into existence after
ment for each estate, trust, or beneficiary whose incomethat date, except as otherwise expressly provided in s.
taxes are reduced must be the same as its proportionaté01.20 or by the decedent’s will or the terms of the trust.
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With respect to a trust or decedent’s estate existing on theequivalents, interest, earnings, or dividends earned or

effective date of this subsection .... [revisor inserts date], declared on aecurity in the account, whether or not cred-

s. 701.20 (5) to (30) shall apply at the beginning of the ited to the account before the owner’s death.

trust's or estate’s first accounting period, as defined ins.  Section 11. 861.015 (2) of the statutes is amended

701.20(2) (a), that begins on or after the effective date of g read:

this subsection ... [revisor inserts date]. 861.015(2) For purposes of this section, property
SecTion 9. 705.21 (12) (a) of the statutes is amended gypject to a directive is valued by its clear market value

to rsgd:m 12 A rei iated on the date of the decedent’s death. Satisfaction of the
2.21(12) (a) A reinvestment account associate nonholding spouse’s marital property interest in the

with & security, a securities account with a brokea_sdn éaroperty subject to the directive shall be based on that
balance in a brokerage account, cash, cash equivalent . .
Value, plus any income from the property subject to the

interest, earnings or dividends earned or declared on a

security in an account, a reinvestment account or a pro-directive after the death of the decedent and before satis-

kerage account, whether or not credited to the accoum}‘action. For purposes of determining the income from the
before the owner’s death. property subject to a directive, such property shall be

SecTion 10. 705.21 (12) (am) of the statutes is (treated as kegacy or devise of property other than money
created to read: under s. 701.20(5)«(b) 1

705.21(12) (am) An investment management or cus-  SECTION 12.Initial applicability.
tody account with a trust company or a trust division of (1) The treatment of section 701.20 (31) of the stat-
a bank with trust powers, including the securities in the utes first applies to written communications sent on the
account, a cash balance in the account, and cash, caséffective date of this subsection.




