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- Kunkel, Mark

" From: Raschka, Adam
Sent: Tuesday, March 08, 2005 3:02 PM
To: Kunkel, Mark
Subject: Potential Oak Creek Fix
Mark,

Attached is the memo we spoke over early today. Rep. Montgomery appreciates your expedited drafting of this potential
legislation.

il

Potential Oak Creek
Fix.doc

Please give me a call if you have any questions.

Adam

Adam Raschka
Office of State Representative Phil Montgomery
608-266-5840




TO: Mark Kunkel, LRB
FR: Rep. Montgomery
RE: Legislative Remedy to Clean WI, SC Johnson, Calpine Corp. and the Town of Caledonia
VS. PSCW, WIDNR and We Energies

This case arises from the Final Decision of the Commission then consisting of Burneatta Bridge,
Ave Bie and Robert Garvin approving a Certificate of Public Convenience and Necessity
(“CPCN”), pursuant to § 196.491(3), Wis. Stats. (the “CPCN statute™), for the construction of
two electric generating units in Oak Creek.

The proposed facility is referred to as the Elm Road Generating Station (“ERGS”).
Wisconsin Energy Corporation, Wisconsin Electric Power Company (“WEPCQO”), and W.E.
Power, LLC (collectively “WE?”) filed the CPCN application on January 31, 2002. The Final
Decision approving the CPCN, with certain modifications and conditions, was entered
November 10, 2003.

Challenges pursuant to Chapter 227 were consolidated before Dane County Circuit Court Judge
David Flanagan. Judge Flanagan issued an Order vacating the Commission’s decision on
November 29, 2004 (“Order”). The Commission and WE timely filed Notices of Appeal. Other
appeals and cross appeals have been filed. The Commission and WE petitioned this Court for
bypass and expedited appeal. The petitions were granted by Supreme Court on January 5, 2005.
It is anticipated that Wisconsin’s Supreme Court will overturn Flanagan’s decision and reinstate
the CPCN. But in the event that does not happen, it is prudent to prepare legislative language to
correct any conflicting statutes. The need for new, lower-cost baseload power is crucial to the
economic vitality of the State of Wisconsin.

On November 29, 2004, Circuit Court Judge Flanagan in his Circuit Court decision identified his
decision into two categories: (1) challenges to the “completeness™ of the application; and (2)
challenges to the Final Decision and Order.

As to “completeness” of the application, the Court accorded no deference to the Commission’s
interpretation of its own rule or its factual findings and held the application deficient as a matter
of law for three reasons:
(1)  the application did not contain all regulatory permits required for construction and
operation of the plant; ,
(2)  the application did not include finalized agreements for the use of transmission lines;
and
(3)  the application did not present sufficiently “distinct locations” to constitute “two
proposed sites.”

Based upon these findings, the Court vacated the Final Decision, requiring that the entire process
begin anew.



As to the Final Decision and Order approving the facilities under § 196.491(3), the Court found
three fatal flaws:

(1) the Commission violated the Energy Priorities Law by failing to explain adequately
why coal was selected over natural gas and failing to specifically discuss oil or low
sulfur coal;

(2) the Commission failed to “determine” the design, cost, and location of related
transmission line improvements; and

(3) the Commission violated § 196.491(3)(e) by issuing a CPCN before DNR issued all
required construction permits.

Based upon these findings, the Court vacated the Final Decision and remanded to the
Commission.

The Circuit Court also held the Commission erred by approving the sizing of common systems to
accommodate possible future expansion.

In the event that a legislative remedy is necessary, I have drafted the following language. Please

use this memo as a baseline for further drafting.

Completeness

196.491(3)(a)2.

FR R e SRS

2. The commission shall determine whether an application filed
under subd. 1. is complete and, no later than 30 days after the
application is filed, notify the applicant about the determination. If
the commission determines that the application is incomplete, the
notice shall state the reason for the determination. An applicant
may supplement and refile an application that the commission has
determined to be incomplete. There is no limit on the number of
times that an applicant may refile an application under this
subdivision. If the commission fails to determine whether an
application is complete within 30 days after the application is filed,
the application shall be considered to be complete

Section 196.491(3)(a)2m. is created to read:

196.491(3)(@)2m. An application for a large electric generating
facility that is complete in all other respects shall be deemed
complete under subd. 2 even though one or more of the following

apply:




Timing of Permits

a. The application includes some but not all of the information

necessary to evaluate or approve any transmission facilities
construction that may be associated with the proposed electric
generating facility and those transmission facilities are to be
constructed by or are the responsibility of a utility that is not the

applicant.

b. The applicant addresses any requirement to propose alternative
sites for construction of the large electric generating station by
proposing two sites that are contiguous or proximate provided that
at least one of the proposed sites is located on a brownfield or at a
former or existing large electric generating facility.

c. The applicant has not vet obtained the permits or approvals that

are required for construction.

Initial applicability:

The treatment of Sec. 196.491(3)(a)2m. first applies to an
application filed with, pending before, or reopened or reconsidered
by the Public Service Commission on or after the effective date of
this act.

Section 196.491(3)(e) of the statutes is amended to read:

196.491(3)(e) If an application filed under par. (a)1. does not meet
the criteria under par. (d), the commission shall reject the
application or approve the application with such modifications_or
conditions as are necessary for an affirmative finding under par.
(d) The commission may not issue a certificate of public
convenience and necessity under this subsection until the
department has issued all permits and approvals identified in the
listing specified in par. (a) 3. a. that are required prior to

construction,__except that the commission may satisfy this
requirement by conditioning the applicant’s authority to construct

under the certificate of public convenience and necessity on
subsequent receipt by the applicant of the permits and approvals
that are required for construction.

Initial Applicability

The treatment of section 196.491(3)(e) first applies to an
application filed with, pending before, or reopened or reconsidered
by the Public Service Commission on the effective date of this act.



OR
Section 196.491(3)(e) of the statutes is amended to read:

196.491(3)(e) If an application filed under par. (a)l. does not meet
the criteria under par. (d), the commission shall reject the
application or approve the application with such modifications as
are necessary for an affirmative finding under par. (d).—Fhe

IR 1 2a @i A1 ) - a = '
Yy - . . = v “n

Initial Applicability

The treatment of section 196.491(3)(e) first applies to an
application filed with, pending before, or reopened or reconsidered
by the Public Service Commission on the effective date of this act.
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AN AcT ...; relating to: applications for certificates of public convenience and

necessity for certain electric generating facilities.

Analysis by the Legislative Reference Bureau

Under current law, a person may not construct an electric generating facility
with a capacity of 100 megawatts or more (facility) unless the Public Service
Commission (PSC) has issued a certificate of public convenience and necessity
(CPCN) for the facility. Current law imposes deadlines on the PSC’s consideration
of an application that are based on the date that the PSC determines that the
application is complete. (If the PSC fails to determine whether an application is
complete, current law specifies a date that the application is considered to be
complete, and the deadlines are based on the date that the application is considered
to be complete.) Current law also specifies the criteria for the PSC to determine
whether to issue a CPCN. One of the criteria is whether the design and location of
the facility is in the public interes@ﬁsed on, among other things, alternative
locations.

Current law also requires that, before a person may apply to the PSC for a
CPCN for a facility, the person must provide plans for the proposed facility to the
Department of Natural Resources (DNR), which must identify the DNR permits and
approvals required for the facility. Current law imposes deadlines on both the
applicant and the DNR with respect to applying and considering applications for
such permits and approvals. The PSC may not issue a CPCN for a facility until the
applicant has obtained all of the DNR permits and approvals identified by the DNR.

This bill imposes requirements on the PSC’s determination regarding whether
an application for a CPCN is complete. Under the bill, if an application is complete
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~in all other respects, the PSC must determine that the application is complete even

if one or more of the following apply;.1) the application includes some but not all of
the information necessary to evaluate or approve the construction of transmission
facilities that may be associated with the facility and a person other than the
applicant will construct, or be responsigké/f(/)r the construction of, the transmission
facilities; 2) the applicant proposes (/; alternative construction sites that are
contiguous or proximate, provided that at least one of the proposed sites is an
industrial or commercial site the expansion or redevelopment of which is
complicated by environmental contamination or is the site of a former or existing
facility; or 3) the applicant has not yet obtained all the permits or approvals required
for constructing the facility.

The bill also eliminates the prohibition on issuance of a CPCN until the
applicant has obtained all of the DNR permits and approvals identified by DNR. As
a result, the PSC may issue a CPCN for a facility before an applicant obtains such
permits and approvals.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SECTION 1. 196.491 (;; (a) 2m. of the statutes is created to read:

196.491 (3) (a) 2m. If an application for a large electric generating facility is
complete in all other respects, the commission shall determine that the application
is complete under subd. ;even if one or more of the following apply:

a. The application includes some but not all of the information necessary to
evaluate or approve the construction of transmission facilities that may be
associated with the proposed electric generating facility and a person other than the
applicant will construct, or be responsible for the construction of, the transmission
facilities.

b. The applicant proposes 2 alternative construction sites for the facility that
are contiguous or proximate, provided that at least one of the proposed sites is an
industrial or commercial site the expansion or redevelopment of which is

complicated by environmental contamination or is the site of a former or existing

large electric generating facility.
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1 c. The applicant has not yet obtained all the permits or approvals required for
2 construction. )
3 SECTION 2. 196.491 (3?; (e) of the statutes is amended to read:
4 196.491 (3) (e) If an application filed under par. (a) 1. does not meet the criteria
5 under par. (d), the commission shall reject the application or approve the application
6 with such modifications as are necessary for an affirmative finding under par. (d).
7
8
9
T, S S T S0 S 14 B S 10205158 5 51k 5 2 16 1205 95502,
10 SEcTION 3. Initial applicability.
11 (1) The treatment of section 196.491 (3) (a%f 2m. and (S of the statutes first
12 applies to applications filed with, pending before, or reopened or reconsidered by, the

) Sl v
(13 /Pélic/ge{vice/axﬂommission on the effective date of this subsection.

14 (END)




1. Analysis by LRB. The description of the current law should be amended to
make the distinction between construction and operation permits. Please consider
the following four edits:

a. page 1, par. 2, line 2: replace "plans" with "a plan" -- it is a more accurate /
reference to the requirement to submit either an engineering plan or a project plan

b. page 1, par. 2, line 3: add the words "construction or operation of" after the word .~
"for" and before the words "the facility" near the end of the line

c. page 1, par. 2, line 7: add the words "as required prior to construction" following
the word "DNR" at the end of the sentence. V}D

d. page 2, par. 2, line 2: add the word "construction" after the word "DNR" and B
before the word "permits" The last sentence in page 1, paragraph 2 of the wole
analysis. It seems that this description of current law accepts Judge Flanagan's — A a
incorrect interpretation of the law. This could be addressed by striking that G/
sentence and replacing it with the following sentence: "Current law specifies the
conditions under which the PSC may issue a CPCN."

e. aconcern with the wording in page 2, paragraph 2. This says that current law
prohibits issuance of a CPCN until the applicant has obtained all of the
DNR permits and approvals required by DNR. There may be a sentence in
196.491(3)(e) that could be interpreted to say that, but that isn't current law
because there are other provisions in the statutes and regulations that provide
differently, and in practice things have worked differently. This could be
addressed by revising paragraph 2 on page 2 to read as follows: "The bill also p
clarifies current law by eliminating language which is inconsistent with other —~
provisions of the law that says that issuance of a CPCN is prohibited until the
applicant has obtained all of the DNR construction permits and approvals
identified by DNR. This clarifies that the PSC may issue a CPCN for a facility
before an applicant obtains such construction permits and approvals. Other
provisions in current law require that all necessary DNR construction permits
and approvals be obtained before construction begins."

f. Inpage 2, paragraph 1, first sentence, the summary should say: "This bill clarifies
current law and imposes requirements on the PSC's determination regarding
whether an application for a CPCN is complete."




2. The bill draft:

a.

Remove the number "2” in line 10 of 196.491(3)(1)2m.b. That may be enough to
counter notion that this statute itself requires 2 (or any other number) of
alternative sites. We want it to be explicit that any such requirement came from
elsewhere ("the applicant proposes to satisfy any requirement to offer alternative
sites"); all this statute is supposed to do is make it clear that such a requirement
(whatever its source, e.g., WEPA or PSCW rules) can be satisfied by contiguous
or proximate sites if at least one of these is “a:”.

BROWNTFIELD. Go back to this statutorily defined term with the addition of the
language "or is the site of a former or existing large electric generating station".
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AN ACT to amend 196.491 (3) (¢); and to create 196.491 (3) (a) 2m. of the
statutes; relating to: applications for certificates of public convenience and

necessity for certain electric generating facilities.

Analysis by the Legislative Reference Bureau

Under current law, a person may not construct an electric generating facility with a
capacity of 100 megawatts or more (facility) unless the Public Service Commission (PSC) has
issued a certificate of public convenience and necessity (CPCN) for the facility. Current law
imposes' deadlines on the PSC's consideration of an application that are based on the date that
the PSC determines that the application is complete. (If the PSC fails to determine whether an
application is complete, current law specifies a date that the application is considered to be
complete, and the deadlines are based on the date that the application is considered to be
complete.) Current law also specifies the criteria for the PSC to determine whether to issue a
CPCN. One of the criteria is whether the design and location of the facility is in the public
interest based on, among other things, alternative locations.

Current law also requires that, before a person may apply to the PSC for a CPCN for a
facility, the person,must provide a plans for the proposed facility to the Department of Natural
Resources (DNRY, which must identify the DNR permits and approvals required for construction

or operation of the facility. Current law imposes deadlines on both the applicant and the DNR
thh respect to applymg and con31denng apphcatmns for such penmts and approvals ?he»PSG

appseva}s—*ée&&ﬁed»by-the-DN%Currem law sgecxﬁes the condmons under whlch the PSC may
issue a CPCN.
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This bill_clarifies current law and imposes requirements on the PSC's determination
regarding whether an application for a CPCN is complete. Under the bill, if an application is
complete in all other respects, the PSC must determine that the application is complete even if one
or more of the following apply: 1) the application includes some but not all of the information
necessary to evaluate or approve the construction of transmission facilities that may be associated
with the facility and, a person other than the applicant will construct, or be responsible for the
construction of, the transmission facilities; 2) the applicant proposes two alternative construction
sites that are contiguous or proximate, provided that at least one of the proposed sites is an
industrial or commercial site the expansion or redevelopment of which is complicated by
environmental contamination or is the site of a former or existing facility; or 3) the applicant has
not yet obtamed all the perm1ts or approva.ls requlred for constructmg the fac111ty

aeility-before-an-applicant-obtains-such-pernits-and-approva ."Thebﬂlalsoclanﬁescmentlawby

eliminating langgage Whlch is mconsastent w1th other provisions of the law that says that issuance of
CPCN is prohibited until the applicant has obtained all of the DNR construction permits and

approvals identified by DNR. This clarifies that the PSC may issue a CPCN for a facility before an
applicant obtains such construction permits and approvals. Other provisions in current law require
that all necessary DNR construction permits and approvals be obtained before construction begins.”

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SECTION 1. 196.491 (3) (aj 2m. of the statutes is created to read:

196.491 (3) (a) 2m. If an application for a large electric generating facility is
complete in all other respects, the commission shall determine that the application
is complete under subd. 2. even if one or more of the following apply:

a. The application includes some but not all of the information necessary to
evaluate or approve the construction of transmission facilities that may be
associated with the proposed electric generating facility and a person other than the

applicant will construct, or be responsible for the construction of, the transmission

facilities. /

b. The applicant proposes 2 alternative construction sites for the facility that

560.13 (1) (a), or at a former or existing large electric generating facility.

a brownfield, as defined in s.
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¢. The applicant has not yet obtained all the permits or approvals required for

construction.

SECTION 2. 196.491 (3) (e) of the statutes is amended to read:

196.491 (3) (e) If an application filed under par. (a) 1. does not meet the criteria
under par. (d), the commission shall reject the application or approve the application

with such modifications as are necessary for an affirmative finding under par. (d).

SECTION 3. Initial applicability.

(1) The treatment of section 196.491 (3) (a) 2m. and (e) of the statutes first

applies to applications filed with, pending before, or reopened or reconsidered by, the
public service commission on the effective date of this subsection.

(END)
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1 AN ACT to amend 196.491 (3) (e); and fo create 196.491 (3) (a) 2 s; of the

e . . O\
2 statutes; relating to: applications for certificates of public convenienge and

necessity for certain electric generating facilities.

Analysis by the Legislative Reference Bureau

Under current law, a person may not construct an electric generating famhtya
with a capacity of 100 megawatts or more (facility) unless the Public Service
Commission (PSC) has issued a certificate of public convenience and necessity |
(CPCN) for the facility. Current law imposes deadlines on the PSC’s consideration |
_ofan application that are based on the date that the PSC determines that the
T ~application is complete. (If the PSC fails to determine whether an application is |
complete current law specifies a date that the application is considered to be
complete;-and the deadlines are based on the date that the application is considered
to be completek) Current law also specifies the criteria for the PSC to determine
whether to issue . CPCN. One of the criteria is whether the design and location of
the facility is in the. pubhc interest based on, among other things, alternative

{gg;g« ' "] locations. e .
[ el i Current law also requlres that before a ‘person may apply to the PSC for
g iﬁ' CPCN for a facility, the person must prowdeg plang for the proposed facility to the |
| ;35@\ ) Department of N atgpal\Reseurces (DNR), which must identify the DNR permits and |

approvals relreﬂ for the facility. Current law imposes deadlines on both the
Wlth respect to applymg and considering applications for
The PSC may not issue a CPCN for a facility untﬂ@ig/
entified-bythe DNB«
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This bill imposes requirements on the PSC’s determination regardmg Whether
an application for a CPCN is complete. Under the bill, if an application is complete
in all other respects, the PSC must determine that the application is complete even'
if one or more of the following apply: 1) the application includes some but not all of |
the information necessary to evaluate or approve the construction of transmlssmn |
facilities that may be associated with the facility and a person other than the
applicant will construct, or be responsible éor the construction of, the transmission | ;
facilities; 2) the applicant proposes “alternative construction sites that are |
contiguous or proximate, provided that at least one of the proposed sites is an
industrial_or commercial site the expansiqn or redevelopment of which is

o,
=,
A‘\k‘\\‘

;e 1ty, or 3) the applicant has not yet obtained all he permits or approvals required
copstructing the facility. 3"2‘;’55}‘5& un W%J fon, Elut tle PEC may 4o~
prohibrtio: ssurance~of a CPCN untll the /:sree

e | apphcant has obtained all of the Bfﬁ%"’permfﬁs and approvalésg s
f’%@ﬁ ’*xg a result, the PSC may 1ssue a CPCN for a faci—h@r before an agphcant obtains s&eh
ermits and approvals. ‘[‘%ﬁ ns %’i’;‘%@ " Loty A

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

§ 1 SECTION 1. 196.491 (3§)/Ea) 2m. of the statutes is created to read:
2 196.491 (3) (a) 2m. If an application for a large electric generating facility is
3 complete in all other respects, the commission shall determine that the application
4 is complete under subd. 2. even if one or more of the following apply:
5 a. The application includes some but not all of the information necessary to
6 evaluate or approve the construction of transmission facilities that may be
7 associated with the proposed electric generating facility and a person other than the
8 applicant will construct, or be responsible for the construction of, the transmission 5&5 4 §‘Q~
9 facilities. j; (own 5% Mg@f , ag Agg1-ee’
@ b. The applicant proposes, ¥ alternative construction sites for the facility ’éhat
11 are contiguous or proximate, provided that at least one of the proposed sites 1§&an--
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large electric generating facility.
c. The applicant has not yet obtained all the permits or approvals required for
construction.
v
SECTION 2. 196.491 (3) (e) of the statutes is amended to read:
196.491 (3) (e) If an application filed under par. (a) 1. does not meet the criteria

under par. (d), the commission shall reject the application or approve the application

with such modifications as are necessary for an affirmative finding under par. (d).

SECTION 3. Initial applicability.

(1) The treatment of section 196.491 (3) (a) 2m. and (e) of the statutes first
applies to applications filed with, pending before, or reopened or reconsidered by, the
public service commission on the effective date of this subsection.

(END)
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INSERT 1A:

has identified are required prior to construction (construction permits and
approvals). Current law also requires the PSC to take final action on an application
for a CPCN by a deadline that begins to run on the date that the application is
considered complete. If the PSC fails to take final action by the deadline, current law
provides that the PSC is considered to have issued the CPCN. In cases where ﬁﬂé\/
DNR has not issued the construction permits and approvals before the deadline, the
PSC has taken final action on an application for a CPCN by providing that the CPCN
only takes effect when DNR issues such permits and approvals.

INSERT 2B:

11 ;&E@%j%/l‘he bill does not otherwise affect the requirements for the construction permits and

12

approvals.
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Rep. Montgomery:

This version makes the requested changes, except for different changes I made to the
analysis. I think it is necessary to describe the provision in current law that the bill
repeals (i.e., s. 196.491 (3) {e).) However, to give additional context to what the bill does,
I added a descmptlon of the other statute that is arguably inconsistent with that
prov131on (i.e., s. 196.491 3) (g)), and I described how the PSC has responded to both
provisions of current law.

Mark D. Kunkel

Senior Legislative Attorney

Phone: (608) 266-0131

E-mail: mark.kunkel@legis.state.wi.us



DRAFTER’S NOTE LRB-2402/2dn
FROM THE MDK:kjfsf
LEGISLATIVE REFERENCE BUREAU

May 13, 2005

Rep. Montgomery:

This version makes the requested changes, except for different changes I made to the
analysis. I think it is necessary to describe the provision in current law that the bill
repeals (i.e., s. 196.491 (3) (e).) However, to give additional context to what the bill does,
I added a description of the other statute that is arguably inconsistent with that
provision (i.e., s. 196.491 (3) (g)), and I described how the PSC has responded to both
provisions of current law.

Mark D. Kunkel

Senior Legislative Attorney

Phone: (608) 266-0131

E-mail: mark.kunkel@legis.state.wi.us



Emery, Lynn

From: Raschka, Adam

Sent: Tuesday, May 17, 2005 3:23 PM

To: LRB.Legal

Subject: Draft review: LRB 05-2402/2 Topic: Certificates of public convenience and necessity for

electric generating facilities

It has been requested by <Raschka, Adam> that the following draft be jacketed for the ASSEMBLY:

Draft review: LRB 05-2402/2 Topic: Certificates of public convenience and necessity for electric generating
facilities




