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State of Wisconsin
2005 - 2006 LEGISLATURE LRB—1387/E$

H

PRELIMINARY DRAFT - NOT READY For INTRODUCTION

AN ACT to repeal 452.01 (2) (d), 452.01 (2) (e), 452.01 (2) (f), 452.01 (2) (g), 452.01

(4d), 452.01‘(4h), 452.01 (4p), 452.01 (4t), 452.01 (5m) (d), 452.133 (1) (e) and
452.133 (1) (g); to renumber 452.12 (4); to renumbergand amend 452.025 (4),
452.10 (4) and 452.133 (2) (a); to consolidate, renumber and amend 452.137
(1) and 452.137 (2); to ar;zend 452.01 (1m), 452.01 (2) (a), 452;01 (2) (b), 452.01
(2) (h), 452.01 (3e), 452.01 (3m), 452.01 (5m) (intro), 452.01 (5m) (b), 452.01 (5m)
(c), 452.01 (51), 452.01 (7), 452.01 (9), 452.01 (10), 452.025 (1) (b) 3., 452.025 (3)
(a), 452.025 (3) (b) 2. g., 452.12 (3), 452.12 (4) (title), 452.133 (1) (intro.), 452.133
(D (a), 452.133 (1) (b), 452.133 (1) (¢), 452.133 (1) (d), 452.133 (1) (), 452.133 (2)
(intro.), 452.133 (2) (b), 452.133 (2) (c), 452.138, 452.139 (1), 452.139 (2) (¢),
452.14 (3) () and 452.14 (3) (g); and to create 452.01 (1p), 452.01 (2) (am),
452.01 (2) (bm), 452.01 (5m) (e), 452.01 (5p), 452.01 (7g), 452.01 (7r), 452.025
(4) (b), 452.035, 452.12 (4) (b), 452.132, 452.133 (1m), 452.133 (2) (a) 2., 452.133
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1 (2) (am), 452.133 (2) (d), 452.133 (4) and 452.133 (5) of the statutes; relating
2 to: duties of real estate brokers and salespersons.

Analysis by the Legislative Reference Bureau
This is a preliminary draft. An analysis will be provided in a later version.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

3 SECTION 1. 452.01 (1m) of the statutes is amended to read:
4 452.01 (1m) “Agency agreement” means a written agreement between a broker

5 and a client under-s.-452.135 (1) that authorizes the broker to provide brokerage

/6/ services to the client/and that discloses the terms and conditions under which gﬁ?

w4 e ;
\/} . broker will provide those servicgﬁgwﬂ

MD’
e

8 ECTION 2. 452.01\(\1})) of the statutes is created to read: ™

9 452.01 (1p) “Autho;‘f ing brok eans any of the following:
10 / (a) The broker identifl}\i e register under s. 452.12 (4) (b) as the broker GQX
11 whose behalf a salesperson o1 s <er is authorized to provide brokerage services. \E

(b) The broker on whose beha

| a time—share salesperson is registered under,
13 K& 452.025 to provxde,lﬁ?okerage service : |

14 SECTION 3. 452.01 (2) (a) of the statutes 1s amended to read:
{"”\ w
/15 452.01 (2) (a) For anether a/ éien or custome and for commission, money, or

4 = Keey?

16 other thing of value, negotiates or offers or attempts to negotiate a sale;-exchange

17 5 i i transaction.

18 SECTION 4. 452.01 (2 f/m) of the statutes is created to read:

57;1« 1 Y/ ,

@ 452.01 (2) (am) For iﬁ“f nt or customer, and for commission, money, or other

20 thing of value, provides information and advice on matters that are material to the



5};? SECTION 11. 452.01 (2) (h)‘{ f the statutes is ame

<
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SECTION 4

ner's\transaction and that are within the scope of the knowledge,
skills, and training required under s. 452.09 (2) (a)‘fand (3) (a).
SECTION 5. 452.01 (2) (b) of the statutes is amended to read:

452.01 (2) (b) Is engaged wholly or in part in the business of selling or

N e '
exchanging interests or estates in real estat%;mme shares; or businesses or their

goodwﬂlg inventory, or fixtures)to the extent that a pattern of real-estate sales or

Lc_hﬁg@_ s is established.-w

Five sales or exchanges in one year or 10 sales or exchanges in 5 years is presumptive
evidence of a pattern of sales or exchanges.

J
SECTION 6. 452.01 (2) (bm) of the statutgs is created to read:
- Part

452.01 (2) (bm) For a/Client of cusl

thing of value, shows a client or custom"é”"f‘”i"eal estate or a time sharek

SECTION 7. 452.01 (2) (d)j’of the statutes is repealed
SECTION 8. 452.01 (2) (effof the statutes is repealed.

SECTION 9. 452.01 (2) (f) of the statutes is repealed.

SECTION 10. 452.01 (2) (g{of the statutes is repealed.

nded to read /
(P8I cameil

452.01 (2) (h) F@W cllent or customer

i g?ﬁgg 14 gé'x"f/
Ei other thing of value, promotes <]

not apply to a person who only publishes or disseminates verbatim information

provided by another person.
SECTION 12. 452.01 (3e) of the statutes is amended to read:

452.01 (3e) “Brokerage service” means any service described under sub. (2) (a)

te-(h) provided by a broker to@@ a client oﬁﬁ’s‘?fa’rﬁggg

? i%g gfi
V ey
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| %\é £ L%wf | SECTION 13
1 K\ SECTION 13. 452.01 (3m) of the statutes is amended to read:
2 . 452.01 Bm) “Client” means a_party to a transaction who has entered into an
3 aggncy agreement with a broker(} ;},/
@ / SECTION 14. 452.01 (4d) of the statutes is repealed. %
¥

SECTION 15. 452.01 (4h) of the statutes is repealed.

\
!
SECTION 16. 452.01 (4p) of the statutes is repealed. 1

dEIES
—

SECTION 17. 452.01 (4t) of the statutes is repealed. j/

,,W
C
=

SECTION 18. 452.01 (5m) (intro) of the statutes is amended to read:

452.01 (6m) (intro) “Negotiate” means to act-as-an-intermediary between the
parties-to-a-transaetion provide to akclient o‘i"(?ﬁéfc?r?f% assistance within the scope

2 o

11 of the knowledge, skills, and training required under s. 452.09 (2) (a) and (3) (a) in

12 developing a proposal or agreement relating to a transaction, including doing any of

13 the following:

P

/JEETION 19. 452.01 (5m) (b) of the statutes is amended to read: : ”\\

7
/ 452.01 (5m) (b) Completing, when requested by a party client or custom\;kx

k‘x

E appropriate department—approved forms or other writings to document the party’s \
|

/

i

ﬁ’é / client’s or customer’s proposal consistent with the party¥’s client’s or customer’s

YN ~ e
gj,@’) i‘\\ intent. E T aiv 4
d L oTeRy
19 SECTION 20. 452.01 (5m) (c) of the statutes is amended to read:
@ 452.01 (6m) (c) Presenting to a/pa ~ W? the proposals of other

21 parties to the transaction and

@ advantages-and disadvantages giving the &

lent or customer a general explanation

H

23 of the provisions of the proposal. - m

i

U
24 SECTION 21. 452.01 (5m) (d) of the statutes is repealed.

25 SECTION 22. 452.01 (5m) (eﬁ)f the statutes is created to read:
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. SECTION 22
cartl €&
f
1 452.01 (m) (e) Acting as an intermediary to facilitate or participate in
m . . e st
(2) commumcatlons between, @ client or customer and another party) related to the

3}“ s or customer *5; mterests n a t saction.
4 SECTION 23. 452 o1 (5p) of the statutes is created to read:

452.01 (5p) “Negotlate” does not 1nclude providing to W

¢
 that relaté, to real estate or e@lng Feal eStateor a time share?@

\,"?’”Mv’*‘}gﬁjg‘”é ph o’ :
o @%J.‘;gré‘efw » & perty ac {ggg e fﬁf&&ﬂ‘fﬁﬁ“ B ggf
- 4 - ﬁ*?ﬁgéé%é%w ﬁgﬁﬁ&ﬁ Eal-d s oAl fﬁ% o

SECTI()N 24. 45201 (5r) of the statutes is amended to read:

452.01 (5r) “Party” means a person seeking to sell-exchange, buy-orrent-an

PR
A ‘
y/} ]§.2 }es%ate,—&b&smess—epa—basmess—eppeyﬁm}ty engage in a transaction.
B /
— ;ii?:?% SECTION 25. 452.01 (7 )Vof the statutes is amended to read:
14 452.01 (7) “Salesperson” means any person other than a broker or time—share

:i:z; services on the broker’s beha}_%

18 SECTION 26. 452.01 (7 g) of th\e statutes is created to read%%"% >—

19 / 452.01 (7g) “Subagency agree ent’ ﬁins a written agreemem

20 broker and a subagent that authorlzes e subagent to provide brokerage services \

21 § in a transaction on behalf of the broKer \%iz%itl the scope of the agency agreement /

22 between the broker and the broker’s client. %‘\ . “

23 SECTION 27. 452.01 (7r) of the statutes is created to read: N
@ 452.01 (7r) “Subagent” means a broker who WQd into a sggmg

c/ 9
25 WKM T
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17

18

19

20

21

22

23

24
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m\ml“ 28. 452.01 (9) Of% the statutes i ameM

/ 452.01 (9) “Time—share sa\gsperso ’

Y
!
i

%P&m%&bﬂmes%ppem}mtyﬁts its goodwill, inventory, or ﬁxtures whether

=
or not the business includes real estates w— o \\2‘_,,
/ ' ‘/Evn(u/.u e . . : .

SECTION 30 452

/
5 452.025 (1) (b) 3. Cer’tiﬁcﬁtion from th authorizing broker employing
/

the-appheant that the applicant 1% competent to act as a time—share salesperson.

; SECTION 31. 452.025 (3) (a) Uf\thfe statutes is amended to read:

g 452.025 (3) (a) A time-share ﬁfalésperson registered under this section may act /

as a time-share salesperson onﬁy wheﬁ—em@leye@by—&—heensed to _the extent

\

authorized by the authorlzmg éroker x i
SECTION 32. 452.025 (/3) (b) 2. g. of the sﬁ%tutes is amended to read: i

R

452.025 3) (b) 2. g. he signature of the t1me—~share salesperson and the name E
)

o Oy - { %/“”

of the author&m broker.
E '6 authorfzing

it

St

SECTION 33. 4? 025 (4) of the statutes is rendbered 452.025 (4) (a) and
5’ S/

[ amended toread: ..
\wwww‘“ acnse W/W‘
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SECTION 33

i e e

authogzmg broker by submitting to the department an apphcatlon m the form

prescmbea by the department and the transfer fee specified in s. 4404"05 (7).

SECTION‘34 452.025 (4) (b) of the statutes is created to reagf

452.025 (4) (b) A time—share salesperson may not prov19e brokerage serv1ces§

on behalf of an authorlzlng broker while the authorizing broker’s license 1s

Nf

suspended or revoked. Notvvlthstandmg par. (a), a tlmef/share salesperson may not

apply for transfer to another authomzmg broker if t/];e time—share salesperson is a

party to the activities causmg} ;the suspension op” revocation of the license of the

authorizing broker.

SECTION 35. 452.035 of the statutes 1/3’” created to read:

452.035 Registration of salegipersons and certain brokers. (1) A

salesperson may not provide brokerage serwces unless all of the following apply:
;’"
(a) The salesperson is autherlzed to prov1de the brokerage services on behal
i

z of an authorizing broker. /
2

/

(b) The salesperson hfas registered with the department A salesperson shalf%

| ;
?
|

i
: ‘ T %

author1z1ng broker. , / ' N

s,

unless the br;oker has registered with the department A bzoker Who w1shes to

I

prov1de brokerage services for another brokerashall submlt ona form approved by

the department the name and address of the authorizing broker.

/ .
2(3) A salesperson or, broker may not register to provide brokerage services on

behalf of more than one broker i

submit, on a form approved by the department the name and address of the |

(2) A brok may not prov1de brokerage services on behalf of another broker |

;
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— SECTION 36

o~ s o,

//STE:;;ION 36. \52 10 (4) of the statutes is renumbered 452.035 (4) and amended

| to read: .
| N /

/ 452.035 (4) (a) Aﬁy licensed salesperspﬁ/ or broker may transfer to the

or broker may be-employed-by-a

provide brokerage services on b ;alf ot}“an authorizing broker whose while the

authorizing broker’s license W is suspen\ded or revoked during the period-of

|

|

|

5
; W@H&V@M Notwithstanding p“‘ar (a), a salesperson;-time—share
% salesperson or broker may not apply for transfer to sremeethey—l}eeaseé another
£

authorizing broken%%eemplying—wiﬂ}—tbis—eha}%eg—ppe;&ded if the salesperson;

5 t}me—shai:e-s&lespe%sen or broker is net a party to the actl\«tles causing the

13 . suspension or revocation of the license of the authorizing broker.

’%% ,
M%SN 37. 452.12 (3350f the statutes is amended to read: %N";; “ j

452.12 (3) BROKER'SAICARIOUS IABILITY”?O?!*S s£s. Each broker

@ ff%? thomzed by the broker to provide brokerage services on behalf of\the broke/?\

s g

SECTION 38 452.12 (4) (title) of the statutes is amended to read:
| 452,12 (4) (title) Rsexs)gx |

Wﬁ —
?“
.
':3»

| SECTION 39. 452.12 (4) of th statutes is renumbered 452.12 (4) (a).

T ————

/ SECTION 40, 452.12 (4) ( ,, of Eiie statutes is created to read:

/ 452.12 (4) (b) The deprtment sha{l maintain a register of all salespersons and\

f brokers authorized to prpwde brokerage serv1ces on behalf of a broker. For each .

e 0ttt s B ;
A — s I ”’“/

S S —

o "
i

éa‘*f‘“;

/

% E
shall supervise, and is responsible f()r the aets—eﬁ brokerage services provided on /EL”%
/?5'7\\ behalf of the broker by any broker, salesperson or r time— share salespersolw |

H
H

i

\‘// MMM‘W,M s

™
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A

: "1 zed to provide brokerage services. -~

'3 SECTION 41 452. 132 of ghe statutes is created to read -
!\: egotiation? 4. fagsxetéi {; f
452. 132 § 6kerqge serv1ces, customers.”

-6/ \ 2) A bro er may not@m behalfof a Pustomer Who 1S ot A ctient of)
P eqgage tdnegotiation . a }‘i”?”ﬁwﬁ&z;/?%%
@,ﬁ another broker with-whom™ thehﬁré‘l'i”er ‘has entered into-a subageﬁey-—»&greem
Y —
ft} %nless all of the following apply:
ke i‘ )
9 @(g) Another party to the transaction is the broker’s client or is the client of
N 1% a Subtgent .
10 another broker&ﬁom the brokellﬁs entered into a subagency agreemenfyy -
A Caan ' Stufemest™ “
@ (g) The broker has prov1ded to Mstom a copy of the digelpsyre requlred

, Celoatwe i
12 under s. 452.13%«%/ L«@» “é" 71 vf ?‘:‘“’” L
S eI
SECTION 42. 452 133 (1) (intro. ) of the statutes is amended to read:

452.133 (1) BROKER'S DUTIES TO ALL PARTIES TO A TRANSACTION. (intro.) In A
r* z:?z:g A

7 ilj/ broker who is providing brokerage services to a(party-te) :érent or customer inja
//)/6‘2 transaction—a%%eke%shall—d&%theibﬂwﬁ;g owes all of the following duties to

, 2
th kiother Dartles to the transa@

i

18 // SECTION 43. 452 133 (1) (a)'f the statutes is amended to read:

19 ; 452.133 (1) (a) Provide The dutv to nrov1de brokerage services to-all-partiesto
20 A1)

21 SECTION 44. 452.133 (1) (b) of the statutes is amended to read:

22 452.133 (1) (b) Diligently-exerecise The duty to provide brokerage services with

23 reasonable skill and care in-providing brokerage services-to-all parties.

24 SECTION 45. 452.133 (1) (c)qjof the statutes is amended to read:
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SECTION 45

1 452.133 (1) (c) Diselese-to-each-party The duty to disclose all material adverse
,‘@ facts that the broker knows and that %5 arty does not know or cannot discover

3

4

5

6

7

8

9

\"i,__m,, 4 latin dext

through reasonably vigilant observation, unless the disclosure of a material adverse
fact is prohibited by law.
J
SECTION 46. 452.133 (1) (d) of the statutes is amended to read:

452.133 (1) (d) Keep The duty to keep confidential any information given to the

broker in confidence, or any information obtained by the broker that he or she knows

a reasonable party would want to be kept confidential, unless the information must

be disclosed under-par—(e)-ors-452.23 oris-otherwise required by law to-be-diselosed

10 or the party whose interests may be adversely affected by the disclosure specifically
11 authorizes the disclosure of particular eonfidential information. A broker shall
12 continue to keep the information confidential after the transaction is complete and

"A3 after the broker is no longer providing brokerage services to@fa party@

iv/

g«"

18 property eoming-into-the-possession-of a held by the broker that-belongs-to-any party
J
19 within-a-reasenable time of receiving the property as required by rules promulgated

1
20 by the department under s. 452. 13 ( 5)ﬁg

21 SECTION 49. 452.133 (1) (g) Of the statutes is repealed B /;;M

}/ /%N 50 452. 133 ( lm) of the statutes is created to read:

o3 )
4

/
{/ 4/ { serv1ces to a customer owes)zze customer the dutlee that fawbroker owes to a party \

V/

452.133 (Im) BROKER’S DUTIES TO CUSTOMERS.” (a) A broker prov1dmgiarokerage

%,
i

under sub. (1) and the duty to provide, when requested by a customer accurate /

. s e, i P
A i s
s st
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e SECTION 50

g
i S ¥ e
P s, I ‘/»"'«««%
e, I
R RS

information about market %ndltlons that affe;,t/the customer’s transaction, w1th1n 7

5

%

!
A 5
Y

. areasonable time after the cd‘@tomer’s requ7ét, unless disclosure of the information
t

%
%

\is prohibited by law. )"g\ /

eI

\
(b) If a broker is providing b?‘o\keyége services to a customer in a transaction

[ in which no party is the broker’s cligﬁi\\and no party is the client of another broker

TS
L

\\\
N\

. 3 .
1. The broker owes all parties the duty not tQ\place the broker’s interests ahead

Wlth whom the broker has enter 'é into ‘a subagency agreement, then all of the
following apply: /

SR

.

of the interests of any payty to the transaction. \

—

\
2. The broker ma}/ not provide advice or opinions\bg any party, if providing such /

advice or opinions is‘contrary to the interests of the custqmer or any party. s

N

SECTION 51. 452.133 (2) (intro. ) of the statutes is amended to read:
452.133 (2) BROKER'S DUTIES TO A CLIENT. (intro.) In-addition-to-his-or-her duties
under-sub-—{(1)-a A broker providing brokerage services to his or her client shall-de ”

owes the client the duties that the broker owes to a party under sub. (1)/%

R

cu stomer under sub. (1m) (a)land all of the following duties:

SECTION 52. 452.133 (2) (a) of the statutes is renumbered 452.133 (2) (a) (intro.)

amended to read:

(a) (mtro) Leyally The duty to lovallv represent the client’s

452.133

ing annot f’tod g.any of the following:
' doing v

interests{by}pl

1. glacg the -elient’s broker’s interés ead of the client’s interests of any-other

S %&& 4

J
SECTION 53. 452.133 (2) (a) 2. of the statutes is created to read:
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SECTION 53

. 7
452.133 (2) (a) 2. {@/\%'mt}{er parties in the transaction information or

advice the disclosure of which is contrary to the client’s interests, unless disclosure

is required by law. N
wa?& e B

SECTION 54. 452.133 (2) (am) of the statutes is created to read: / g
~ 452.133 (2) (am) The duty to provide, when requested by the client,/\%advice &!’
@%ta the client on matters that are material to the client’s transaction and that
are within the scope of the knowledge, skills, and training required under s. 452.09
(2) (a) and (3) (a). These matfers include the real estate market and contractual,
legal, and regulatory issues. J

SECTION 55. 452.133 (2) (b) of the statutes is amended to read:

452.133 (2) (b) -Diselose The duty to disclose to the client all information known

by the broker that is material to the transaction and that is not known by the client
or discoverable by the client through reasonably vigilant observation, except for
confidential information under sub. (1) (d) and other information the disclosure of
which is prohibited by law.

SECTION 56. 452.133 (2) (c){)f the statutes is amended to read:

452.133 (2) (c) Falfill The duty to fulfill any obligation required by the agency
agreement, and any order of the client that is within the écope of the agency
agreement, that are is not inconsistent with another duty that the broker has under
this chapter or any other law.

SECTION 57. 452.133 (2) (d) of the statutes is created to read:

452.133 (2) (d) The duty to negotiate on behalf of the client.

SECTION 58. 452.133 (4){)f the statu?es is created to read:

452.133 (4) SUBAGENTS DUTIES{%bagent owes all parties the duties specified

in sub. (1) and may not do any of the follcrwmg.

% | . ;‘( - @ z‘{; ;/3‘ ¢ w@fﬁrf{:{i
e Key witp & fﬁi{f B

"if <
4 e o Wa N TR~ |
Cor e NV EES T A “%(«f hSoCT1ovt a7 4

o
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| % 1A SECTION 58
T whost beatt
£ ;?}gﬁé’"%%%"%"%}

Y Place the & bagent’g interests ahead of the interests of a client of a broker

| o SN

ith whomj\theGubagent has entered into a subagency agreement: )
S p— \ [ r . X 1y =
‘ - broker [s providing brokersse corvier S 45 A uDagenT
% 5@ Provide advice or opinions to pafties in the ransaction if providiné\@@m
b= T the

advice or opinions is contrary to the interests of a client of the broker

end, unless required by law. | .
o whipse bebie ¥ e broker e

prov tding bro %f@%&%a,

of the statutes is created to read: ST , )

SECTION {5& 452.133
@)
452.133 @ ‘WAIVER OF DUTIES. The duties imposed by subs. (1), (2) (a), (b), and

(¢),{and\(4) may not be Wai;ged. A client may waive, in part or in full, the broker’s
S # AR =3 J é

9 duties under sub. (2) (am) and (d), except that a waiver under this subsection is not
10 effective unless the broker provides to the client a written disclosure containing all

11 of the following:

1% (a) If the client intends to waive the broker’s duty under sub. (2) (am), a copy
3\2 of the text of that & 4 , and a statement that, as a consequence of the client’s
g 14 waiver, that broker will have no legal duty to perform the duty imposed by sub. (2)
15 (am).é
lé\ (b) If the client intends to waive the broker’s duty under sub. (2) (d){ a copy of
@ the text of thatm and s. 452.01 (5m) and (5p), and a statement that, as a
18 consequence of the client’s waiver, that broker will have no legal duty to perform the
J

duty imposed by sub. (2) (d).

(c) AP statement that as a consequence of the client’s waiver, the client may

4.4 —

require the assistance of an attorney or another service provider fo assist the clienE

@E\ to fulfill the client’s goals and contractual duties in the transaction.
[ ™ SN A A
723 60. 452.137 (1) and (2) of the statutes are consolidated, renumbered

S e S B
[ NG /Y
| fiN ) ey ]

% ~ 274 |
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SECTION 60
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o fw"
o
W

452.137 (1m) Ne A broker may provide who is providing brokerage services to

more than one client in a transaction

represents-more-than-one-clent-in a transaetion owes to each client the duties

specified in s. 452.133 (2)-te-each-elient-but (1) and (2), except that if a salesperson

employed by a broker is negotiating on behalf of more than one of the broker’s clients

in a transaction, the salesperson may not place the interests of any client ahead of

the interests of another client in-the transaetion during the negotiations. M/&,

F—S@N 61.452-138 of the statutes is amended to read:
1,7/;

452.138 Brokers providing services in more than one transaction. A

broker may prov1de brokerage services simultaneously to more than on

\SESC
20
|
21 |
22/ | services only to that ekeﬁ% the agency agreement &néer—-s—452—135—(-19 shall contain
2 %i a statement of that agreement.
o — 7 ,
24 SECTION 62. 452.139 (1) of the statutes is amended to read:




o

10

11

12

13

21

22

23

24

. k LRB-1387/P2
2005 — 2006 Legislature @ CTS:Imk:ch
SECTION 62

452.139 (1) Emuciary COMMON LAW/ﬁBtTC%YDUTIEs OF BROKER. The duties of

a broker specified in this chapter or in rules promulgated under this chapter shall

duties or obligations

supersede

under common law principles—of-ageney to the extent that those common law

fidueiary duties or obligations are inconsistent with the duties specified in this

chapter or in rules promulgated under this chapter.

// SECTION 63. 452.139 (2) (¢) of the statutes is amended to read:

/

5 452.139 (2) (c) Nothing in this subseetion limits This subsection does not limit 2

: the liability of -a- an authorizing broker under s. 452.12 (3) for misrepresentations \

;

i

roviding brokerage'services on the authorizing broker’s behalf. This subsection /

E N s sf/
i ., ; /
| does not limit the liability of a client for a mlsr/e;presentatlon that the client makes ;‘
\ in connectlon with brokerage services. S pam————
i / Q\’*&\% w
/ SECTION 64. 452.14 (3) (\D of the st,atutes is amended to read: ™~

. “%
/ 452.14 (3) (f) Accepted fmm anf,r person except the-broker’s;salesperson’s-or §
%

5

commission or valuable cops1derat10n 58

the—perfeﬁma%ifspee}ﬁed&n—th}&ehapm for brokerage services provided

by the licensee or asfcompensatlon for refemng a person to another brokes;

sale@peysmﬁ}mwﬁafesa—lespersea hcensee O;r to any other person in connection

\  with a transaction; ;’ : 1}%&

[ — = —

authorizing broker on WhOng behalf the licensee has provided brokerage services a

R

fﬂgECTION 65. %2 14 (3) (g) of the statutes is amended to read \“:éﬁq
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SECTION 65

T
AR

452.14 (3) (g) Represented or a{tempf ed to represent a broker other than the

SECTION 66. Initial applicability.

(1) The treatment of section 452.133 of the statutes first applies to agency
agreements entered into, modified, or renewed on the effective date of this
subsection.

(2) The treatment of section 452.12 (3) of the statutes first applies to brokerage

services provided on the effective date of this subsection.

(END)
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LEGISLATIVE REFERENCE BUREAU

1 Insert 3-12:

2 delivers to a party an on—site presentation of the features and condition of real estate,
3 except real estéte that is offered for reng

4 Insert 4-4:

5 SECTION% 452.01 (4d~j€ ofé the statutes is amended to read:

\E/} 452.01 (4d) “Employ?—’-;ﬁ\?%ﬁgén used in reference to a broker employing another
7 broker, a salesperson, or a time—share salesperson, includes means engaging the
8 services of another broker, a salesperson, or a time—share salesperson whe-prevides
9 to provide brokerage services to the broker broker’s clients on behalf of the broker

10 and under the broker’s supervision, including engaging a broker, salesperson, or
11 time—share salesperson as an independent contractor.

History: 1981 c. 94: 1983 a. 27; 1985 a. 305; 1987 a. 359, 399; 1987 a. 403 5. 256; 1989 a. 341; 1991 a. 221; 1993 a. 127; 1995 a. 27, 400; 1997 a. 263; 2001 a. 102.

12 Insert 52
13 SECTION £ 452.01 (4h)jof thg? statutes is amended to read:

@ 452.01 (4h) “Employeea;*ﬁ}%ﬁé;l used in reference to an employee of a broker,
15 ineludes means another broker, a salesperson, or a time-share salesperson who

16 provides brokerage services to the breker broker’s clients on behalf of the broker and

17 under the broker’s supervision, including a broker, salesperson, or time—share

18 salesperson engaged by the broker as an independent contractor.

History: 1981 c. 94; 1983 a. 27; 1985 a. 305; 1987 a. 359, 3991 1987 a. 403 5. 256; 1989 a. 341; 1991 a. 221; 1993 a. 127; 1995 a. 27, 400; 1997 a. 263; 2001 a. 102.

1 SECTION .37 452.01 (4p) of; t%e statutes is amended to read:

@ 452.01 (4p) “Employel%ﬁéﬁzﬁused in reference to a broker who is the employer
21 of another broker, a salesperson, or a time—share salesperson, ineludes means a
22 broker who engages the services of another broker, a salesperson, or a time-share

23 salesperson whe-provides-serviees-to-the-broker to provide brokerage services to the
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broker’s clients on behalf of the broker and under the broker’s supervision, including

a broker who engages the services of another broker, salesperson, or time—share

‘salesperson as an independent contractor.

History: 1981 c. 94; 1983 a. 27; 1985 a. 305; 1987 a. 359, 399‘1‘;}{987 a. 403 5. 256; 1989 a. 341; 1991 a. 221; 1993 a. 127; 1995 a. 27, 400; 1997 a. 263; 2001 a. 102.

SECTION § 452.01 (4t) of the s}a‘,atutes is amended to read:
,gw
452.01 (4t) “Employment?; When used in reference to a broker’s employment

of another broker, a salesperson, or a time—share salesperson, includes means the

state of previding being engaged by a broker to provide services to the broker-by-the

other broker’s clients on behalf of the broker and under the broker’s supervision,

including being engaged by the employing broker;the-salesperson-or-the-time—share

salespersoen as an independent contractor.
ENo  (NSERT 44)

Hlstury 1981 ¢. 94; 1983 a. 27; 1985 a. 305; 1987 a. 359, 399; 1987 a. 403 5. 256; 1989 a. 341; 1991 a. 221; 1993 a. 127; 1995 a. 27, 400; 1997 a. 263; 2001 a. 102.

SECTION% 452.01 (5u) of the statutes is created to read:
452.01 (5u) “Real estate” includes a timeshare, or a business or its goodwill,
inventory, or fixtures, whether or not the business includes real property.

Insert 5-24:
is authorized by another broker to provide brokerage services in a transaction to the
other broker’s client, except that “subagent” does not include a broker who is an
employee of another brokeg

Insert 8-18:
, but a broker is not required to supervise, and is not responsible for, brokerage
services provided by another broker who is providing brokerage services to the

broker’s client as a subagents?ﬂ

Insert 10-16:

J

SECTION% 452.133 (1) (e) of the statutes is amended to read:
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CTS:.......
1 452.133 (1) (e) -Provide The duty to provide accurate information about market
@ conditions that affect%g-%the party’s transaction;-te-any -party-who-requests-the
3 information, within a reasonable time of after the party’s request, unless disclosure
4 of the information is prohibited by law.
History: 1993 a. 127; 1995 a. 400.
5 Insert 13-6:
6 (b) A broker who is providing brokerage services in a transaction as a subagent
7 of another broker does not owe to the other broker’s client the duties under sub. (2).
8 (5) OrtHER DUTIES. If a broker is providing brokerage services to a party in a
9 transaction in which no party is the broker’s client and no party is the client of
10 another broker for whom the broker is acting as a subagent, then all of the following
11 apply:
12 (a) The broker owes all parties the duty not to place the broker’s interests ahead
13 of the interests of any party in the transaction.
14 (b) The broker may not provide advice or opinions to any party if providing the
15 advice or opinions is contrary to the interests of any other party.
16 Insert 13-23:
17 SECTION% 452.135 (lsfof the statutes is repealed.
18 SECTION% 452.135 (?..fof the statutes is amended to read:
19 452.135 (2) Ne A broker may provide-brokerage serviees-to not negotiate on
20 behalf of a party to a transaction unless the broker has provided to the party a written
21
22
23

24
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BROKER DISCLOSURE TO CUSTOMERS

You are a customer of the broker. The broker is either an agent of another party

in the transaction or a subagent of another broker who is the agent of another party

in the transaction. The broker, or a salesperson acting on behalf of the broker, may

provide brokerage services to you. Whenever the broker is providing brokerage
services to you, the broker owes you, the customer, the following duties:

The duty to provide brokerage services to you fairly and honestly.

The duty to exercise reasonable skill and care in providing brokerage services
to you.

The duty to disclose to you in writing certain known defects affecting a property

(“material adverse facts”), and to provide you with accurate information about

market conditions that affect vour transaction. The broker may not, however,

provide information to you if the information is confidential.

The duty to keep confidential information given to the broker in confidence.

The duty to safeguard trust funds and other property the broker holds.

Please review this information carefully. A broker or salesperson can answer
your questions about brokerage services, but if you need legal advice, tax advice, or

a professional home inspection, contact an attorney, tax advisor, or home inspector.

This disclosure is required by s. 452.135 of the Wisconsin statutes and is for

information only. It is a plain-language summary of a broker’s duties to you under
s. 452.133 of the Wisconsin statutes.

History: 1993 a. 127, j

SECTION 9. 452.135 (3) of the statutes is created to read:
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452.135 (3) A broker may not negotiate on behalf of a client unless the broker
has provided to the client a written statement in the following form:

BROKER DISCLOSURE TO CLIENTS

Under Wisconsin real estate practice law, a broker owes certain duties to all
parties to a transaction:

The duty to provide brokerage services to you fairly and honestly.

The duty to exercise reasonable skill and care in providing brokerage services
to you.

The duty to disclose to you in writing certain known defects affecting a property
(“material adverse facts”), and to provide you with accurate information about
market conditions that affect your transaction. The broker may not, however,
provide information to you if the information is confidential.

The duty to keep confidential information given to the broker in confidence.

The duty to safeguard trust funds and other property the broker holds.

Because you have entered into an agency agreement with a broker, you are the
broker’s client. A broker owes additional duties to a client.

The broker will provide, at your request, information and advice on real estate
matters that affect your transaction, unless you release the broker from this duty.
You are entitled to receive, upon request, all material information, not just adverse
information.

The broker will fulfill the broker’s obligations under the agency agreement and
fulfill your lawful requests that are within the scope of the agency agreement.

The broker will negotiate for you, unless you release the broker from this duty.

The broker will not place the broker’s interests ahead of your interests. The

broker will not, unless required by law, give information or advice to other parties



© W w0 Ot s W N e

et e T e T T e S S o T g TR Y
© W 3 O, Ut ks W N O

-7 - LRB-1387/P3ins

who are not the broker’s clients, if giving the information or advice is contrary to your
interests.

If you become involved in a transaction in which another party is also the
broker’s client, different duties may apply. If different salespersons employed by the
broker negotiate on behalf of you and the other client, the broker’s duties will remain
the same. If the same salesperson negotiates on behalf of you and the other client,
the salesperson may not favor the interests of either client.

The broker may, with your authorization in the agency agreement, enter into
agreements with subagents. A subagent is another broker who works for your broker
by providing brokerage services for your benefit. A subagent will not put the
subagent’s own interests ahead of your interests. A subagent will not, unless
required by law, provide advice or opinions to other parties if doing so is contrary to
your interests.

Please review this information carefully. A broker or salesperson can answer
your questions about brokerage services, but if you need legal advice, tax advice, or
a professional home inspection, contact an attorney, tax advisor, or home inspector.

This disclosure is required by s. 452.135 of the Wisconsin statutes and is for
information only. It is a plain-language summary of a broker’s duties to you under

s. 452.133 of the Wisconsin statutes.
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(date)

Representative Wieckert:

This is a redraft of LRB-1387/P2 based on instructions from Rick Staff. Please review
it carefully, and note the following questions and com ts:

1. Like the proposed language prepared by the WRA, the @is: o clients in this
draft (proposed. s. 452.135 (2)) indicates that a broker may engage a subagent to assist

the broker in providing services to a client, but only if the client authorizes the broker

to do so in the agency agreement. This appegrs to be currently required by DRL rule P
(s. RL 24.07 (8) (a) 4.), but not by statute4/Given that legislative action would be )
fequired in order to change s. 452,13 (2) but the rule may, in theory, be changed E

| without legislative action, shouldthe draft include a statutory prov1s1on that parallels /

5. RL240T(®) @) 47 /-~ — S 3

2. Like the prevmus vepSion, this draft identifies showing real estate as a brokerage b
service. It does not in¢lude showing real estate as a subset of providing information
and advice on real estate matters, but incorporates definitional language suggested by

Rick. Is this okay?

3. This draft includes language that clarifies the distinction between a subagent and
a broker who/is employed as another broker’s salesperson. See proposed ss. 452.01
(4d), (4h), ‘o and (4t), 452.01 (7r), 452.12 (3), and 452.133 (4).

4. This drft includes a delayed effective date (about 6 months after publication). Is
this okay?

/ |

f Christopher T. Sundberg

g Legislative Attorney

Phone: (608) 266-9739
E-mail: christopher.sundberg@legis.state.wi.us
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LEGISLATIVE REFERENCE BUREAU

April 29, 2005

Representative Wieckert:

This is a redraft of LRB-1387/P2 based on instructions from Rick Staff. Please review
it carefully, and note the following questions and comments:

1. Like the proposed language prepared by the WRA, the disclosure statement to
clients in this draft (proposed. s. 452.135 (2)) indicates that a broker may engage a
subagent to assist the broker in providing services to a client, but only if the client
authorizes the broker to do so in the agency agreement. This appears to be currently
required by DRL rule (s. RL 24.07 (8) (a) 4.), but not by statute. Shouldn’t this also be
required in ch. 4527 If the statutes do not require client authorization in the agency
agreement, DRL could change the rule. In that event, the statutory disclosure
statement would be incorrect, unless the legislature acted to fix the disclosure.

2. Like the previous version, this draft identifies showing real estate as a brokerage
service. It does not include showing real estate as a subset of providing information
and advice on real estate matters, but incorporates definitional language suggested by
Rick. Is this okay?

3. This draft includes language that clarifies the distinction between a subagent and
a broker who is employed as another broker’s salesperson. See proposed ss. 452.01
(4d), (4h), (4p), and (4t), 452.01 (7r), 452.12 (3), and 452.133 (4).

4. This draft includes a delayed effective date (about 6 months after publication). Is
this okay?

Christopher T. Sundberg

Legislative Attorney

Phone: (608) 266-9739

E-mail: christopher.sundberg@legis.state.wi.us
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SECTION 23. 452.01 (5u) of the statutes is created to read:

452.01 (5u) “Real estate” includes a timeshare, or a business or its goodwill,
inventory, or fixtures, whether or not the business includes real property.

Comment: I have no idea why this was done but if there is a good reason the inclusion of

business as part of real estate should be restricted to this chapter. ‘?
I1. “Employ’” and “‘Subagent”
The following drafting instructions were provided:

CURRENT 452.01

(4d) "Employ", when used in reference to a broker employing another broker, a
salesperson or a time-share salesperson, (meanisithe establishment of an relationship in
which the other broker, a salesperson or & time-share salesperson provides brokerage

services in the name of and under the supervision of the employing broker. A broker, a

salesperson or a time-share salesperson may only be emploved by one broker emplover at

any time. Employment status under this section is not affected by the classification of the

emplovee as an mdependent contractor or emplovee under tax, worker’s compensatlon or

other laws. i

SECTION 25. 452.01 (7r) of the statutes is created to read:

452.01 (7r) “Subagent” means a broker who is authorized by another broker

to provide brokerage services in a transaction to the other broker’s client, except that
“subagent” does not include a broker who is an employee of another broker.

Comment: brokerage services are not provided “to” the other broker’s client they are

provided: on behalf of the other broker, under the authority of and within the scope of an

§a2encv agreement between_the other broker and the other broker’s client in the
& 1trcmsaction (As was stated in the drafting instructions.)

Thzs language must be added to clarify relationships which should not be deleted from

the drafting instructions: The subagent’s client is the other broker who is the party to the

S,

TN

agency agreement not the other broker’s client.

, B
S P ————— o
s T e A

452.01 (4h) “Employee”,,” when used in reference to an employee of a broker,
means another broker, a salesperson, or a time—share salesperson who
provides brokerage services to the broker’s clients on behalf of the broker and
under the broker’s supervision, including a broker, salesperson, or time-share
salesperson engaged by the broker as an independent contractor.

Comment: Employees provide brokerage services to both clients and customers of the

b

e

",
o™

o

s

broker. As per the drafting instructions the definition should read on behalf of the broker,



o

S,

in the name of the broker and under the supewileW alternative to “in
PR s

/ the name of the broker” would be “under the license of the broker.”

e

111

SECTION 20. 452.01 (5m) (e) of the statutes is created to read:

452.01 (Sm) (e) Acting as an intermediary to facilitate or participate in
communications between parties related to the parties’ interests in a transactlon
SECTION 21. 452.01 (5p) of the statutes is created to read:

452.01 (S5p) “Negotiate” does not include providing to a party information or
advice that relates to real estate or delivering to a party an on-site presentation of
the features and condition of real estate. 7

Comment: These sections sho e redrafted to be consistent with the drafting -
instructions regarding the ordering of the section as (a). Furthermore section 21 must
return to being a supset of section 20 with giving information and advice or showings
“not,ﬁf and of itself” constituting acting as an intermediary. The revision substantially
alters the meaning of the section and inaccurately excludes the actions from the
definition of negotiating rather than clarifying that more than these actions are required
before a broker is considered to be acting as an intermediary.

(a) Acting as an intermediary to facilitate or participate in communications between
the parties related to the parties’ interests in gtransaction. Providing information
and advice to the party on real estate matter¥or showing a party real estate does
not, in and of itself constitute acting as an inteymediary to facilitate or participate
in communications between the parties.

“
1Vv. . )
SECTION 38. 452.133 (2) (a) of the statutes is renumbered 452.133 (2) (a) (intro.)
amended to read: ,
452.133 (2) (a) (intro.) Loyally The duty to loyally represent the client’s

interests by not doing any of the following:

SECTION 39. 452.133 (2) (a) 2. of the statutes is created to read:

452.133 (2) (a) 2. Disclosing to other parties in the transaction information or
advice the disclosure of which is contrary to the client’s interests, unless disclosure
is required by law. Comment: Sectzon 39 only applies to non-client parties per the
draftmg mstmcnons .

M;%gy\&i ;&z m}j%{ M{;{; f%@@é”f’&% §§ 5‘5’ u?z

Vo -

Section 44 (5) OTHER DUTIES. If a broker is providing brokerage services to a party in a
transaction in which no party is the broker’s client and no party is the client of
another broker for whom the broker is acting as a subagent, then all of the following
apply:

(a) The broker owes all parties the duty not to place the broker’s interests ahead

of the interests of any party in the transaction.
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(b) The broker may not provide advice or opinions to any party if providing the
advice or opinions is contrary to the interests of any other party.

Comment: There must be an affirmative statement that a broker is not required to have
an agency relationship or afsabugqncy relationship prior to negotiations as was provided
in the drafting instructions/ ‘RL requires an agency relationship prior to providing
brokerage services and wou d still be agplzcable with the language in this draft.
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BROKER DISCLOSURE TO CUSTOMERS
SECTION 47

You are a customer of the broker. The broker is either an agent of another party

in the transaction or a subagent of another broker who is the agent of another party

in the transaction. The broker, or a salesperson acting on behalf of the broker, may

provide brokerage services to you. Whenever the broker is providing brokerage I
services to you, the broker owes you, the customer, the following duties: o

The dutyfo disclose to you in writ
(“mate adverse facts™), and |
JE {:ifw & ;g?f ot

The duty to keep conﬁdent1a1 information given gto the broker in Conﬁden(%w /% f&& :

;cfg;ﬁ» - %'ya“z . ﬁ&;/ @5“’15 .
Comment: The duty to disclosure material adverse facts supercedes confidentiality under
both current law and the drafting instructions. The same error occurs in the disclosure
Jor clients.

VIIL

SECTION 50. 452.138 of the statutes is amended to read:

452.138 Brokers providing services in more than one transaction. A

broker may provide brokerage services simultaneously to more than one party in
different transactions unless the broker agrees with a-elieat one party that the

broker is to provide brokerage services only to that client one party. If the broker and
a-client one party agree that the broker is to provide brokerage services only to that
elient party, the agency agreement anders—452-435-(1) shall contain a statement of
that agreement.

Current Law: 452.138 Brokers providing services in more than one transaction.

A broker may provide brokerage services simultaneously to more than one party in
different transactions unless the broker agrees with a client that the broker is to provide
brokerage services only to that client. If the broker and a client agree that the broker is to
provide brokerage services only to that client, the agency agreement under s. 452.135 (1)

hall contain a statement of that agreement.
Comment: Do not substitute “one party” for “client.”






