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1 AN ACT %o repeal 452.01 (2) (d), 452.01 (2) (e), 452.01 (2) (), 452.01 (2) (g), 452.01

2 (5m) (d), 452.133 (1) (g) and 452.135 (1); to renumber and amend 452.133 (2)
3 (a); to consolidate, renumber and amend 452.137 (1) and (2); to amend
4 452.01 (1m), 452.01 (2) (a), 452.01 (2) (b), 452.01 (2) (h), 452.01 (3e), 452.01 (3m),
5 452.01 (4d), 452.01 (4h), 452.01 (4p), 452.01 (4t), 452.01 (5m) (intro), 452.01
6 (5m) (c), 452.01 (5r), 452.01 (7), 452.01 (10), 452.12 (3), 452.133 (1) (intro.),
7 452.133 (1) (a), 452.133 (1) (b), 452.133 (1) (¢), 452.133 (1) (d), 452.133 (1) (e),
8 452.133 (1) (f), 452.133 (2) (intro.), 452.133 (2) (b), 452.133 (2) (c), 452.135 (2),
9 452.138 and 452.139 (1); and o create 452.01 (2) (am), 452.01 (2) (bm), 452.01

10 (5m) (e), 452.01 (5p), 452.01 (5u), 452.01 (7r), 452.132, 452.133 (2) (a) 2., 452.133
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relat?fng to: duties of real estate brokers and salespersons.

—

\
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The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

/

SECTION 1. 452.01 (1m) of the statutes is amended to read:

452.01 (1m) “Agency agreement” means a written agreement between a broker

and a client under-s-452.135-(1) that authorizes the broker to provide brokerage

services to the client.

SECTION 2. 452.01 (25 (a) of the statutes is amended to read:

452.01 (2) (a) For anether a party, and for commission, money, or other thing
of value, negotiates or offers or attempts to negotiate a sale,-exchange purchase, or
rental-of an-interest-or-estate inreal-estate transaction.

SECTION 3. 452.01 (2) (am) of the statutes is created to read:

452.01 (2) (am) For a party, and for commission, money, or other thing of value,
provides information and advice on matters that are material to the party’s
transaction and that are within the scope of the knowledge, skills, and training
required under s. 452.09 (2) f(a) and (3) (a).

SECTION 4. 452.01 (Z)if(b) of the statutes is amended to read:

452.01 (2) (b) Is engaged wholly or in part in the business of selling or

exchanging interests or estates in real estate to the extent that a pattern of real

estate sales or exchanges is established; whether-ornot-suchreal-estate-is-owned by
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SECTION 4

such-person. Five sales or exchanges in one year or 10 sales or exchanges in 5 years
is presumptive evidence of a pattern of sales or exchanges.
SECTION 5. 452.01 (2)%/1;111) of the statutes is created to read:

452.01 (2) (bm) For a party, and for commission, money, or other thing of value,

(gzl’i‘:fers to a party an on—site presentation of the features and conmgal estate,
, e~
except real estate that is offered for rent. /

e

shows a o

v
SECTION 6. 452.01 (2) (d) of the statutes is repealed.
/

10
11
12
13
14
15
16
1’7‘
18
19
20
21
22
23
24

25

SECTION 7. 452.01 (2)‘{6) of the statutes is repealed.

SECTION 8. 452.01 (23/20 of the statutes is repealed.

SECTION 9. 452.01 (25@) of the statutes is repealed.

SECTION 10. 452.01 (2)\{}1) of the statutes is amended to read:

452.01 (2) (h) For another, and for -a- commission, money, or other thing of
value, promotes the sale, exchange, purchase, option, rental, or leasing of real estate

or-business-opportunities. This paragraph does not apply to a person who only

publishes or disseminates verbatim information provided by another person.
SECTION 11. 452.01%{56) of the statutes is amended to read:
452.01 (3e) “Brokerage service” means any service described under sub. (2) {a)
te-th) provided by a broker to another person.
SECTION 12. 452.01 (3m) of the statutes is amended to read:
452.01 (3m) “Client” means a party to a transaction who has entered into an

agency agreement with a broker for brokerage services.

v
SECTION 13. 452.01 (4d) of the statutes is amended to read:
452.01 (4d) “EmployZ;,” when used in reference to a broker employing another
broker, a salesperson, or a time—share salesperson, inecludes means engaging the

services of another broker, a salesperson, or a time—share salesperson whe-provides
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@ to provide brokerage services to the broker broker’s clientsion behalf of the broker

2 and under the broker’s supervision, including engaging a broker, salesperson, or
3 time—share salesperson as an independent contractor.
v’ N DA
4 SECTION 14. 452.01 (4h) of the statutes is amended to read: | avie LY
5 452.01 (4h) “Employee?,” when used in reference to anje/mﬁ)’;; of a broker,

7
ineludes means another broker, a salesperson, or a timf’—share salesperson who

under the broker’s supervision, including a broker, salesperson, or time-share

6

@ provides brokerage services to the broker broker’s clients on behalf of the broker and
8
9

salesperson engaged by the broker as an independent contractor.

10 SECTION 15. 452.01 ‘{;p) of the statutes is amended to read:

11 452.01 (4p) “Employer?,” when used in reference to a broker who is the
12 employer of another broker, a salesperson, or a time-share salesperson, includes
13 means a broker who engages the services of another broker, a salesperson, or a

14 time-share salesperson whe-prevides-services-to-the broker to provide brokerage

- oind cuslames
@ services to the broker’s clientsion behalf of the broker and under the broker’s

16 supervision, including a broker who engages the services of another broker,

17 - salesperson, or time—share salesperson as an independent contractor.

18 SECTION 16. 452.01%10 of the statutes is amended to read:

19 452.01 (4t) “Employment”;,” when used in reference to a broker’s employment
20 of another brokér, a salesperson, or a time-share salesperson, ineludes means the

21 state of providing being engaged bvga broker to provide services to the brokerby-the

AL GRS TORE CE

@ other broker’s clientsion behalf of the broker and under the broker’s supervision,
23 including being engaged by the employing broker;-the-salesperson-or-the time—share

24 salespersen as an independent contractor.

v
25 SECTION 17. 452.01 (5m) (intro) of the statutes is amended to read:
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1/ 452.01 (6m) (intro) “Negotiate” means to aet-as-an-intermediary between-the

2;: provide to a party assistance within the scope of the
3E knowledge, skills, and training required under s. 452.09 (2) (a) and (3) (a) in

4 ‘s developing a proposal or agreement relating to a transaction, including doing any of
Y

5 the following
> .
6 SECTION 18. 452.01 (5m) (c) of the statutes is amended to read:
7 452.01 (6m) (c) Presenting to a party the proposals of other parties to the

8 transaction and i

-9 disadvantages giving the party a general explanation of the provisions of the

10 proposal.
v l
11 SECTION 19. 452.01 (5m) (d) of the statutes is repealed.
12 @ON 20. 452.01 (bm) (e) of the statutes is created to read: \ . S
‘ N . \_

452.01 (5m)._(e) Acti ng as an intermediary to facilitate or participate 1n\‘;

a3’
@ / communications between partles related to the parties’ interests in a transactlo/j

15 SECTION 21. 452.01 (5p) of the statutes is created to read:

16 452.01 (5p) “Negotiate” does not include providing to a party information or
/ @f’ advice that relates to real estate or delivering to a party an-

8> nd1t10 of,real estate. n

v ~ ghew i

19 SECTION 22. 452.01 (5r) of the statu es is amen d to read:

20 452.01 (5r) “Party” means a person seeking to sell-exchange; buy or rent-an

21

22

23 estate,a-business-or-a-business-oppoertunity engage in a transaction.
/

Y
24 SECTION 23. 452.01 (5u) of the statutes is created to read:
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452.01 (bu) “Real estate” includes a timeshare, or a business or its goodwill,
inventory, or fixtures, whether or not the business includes real property.
v,
SECTION 24. 452.01 (7) of the statutes is amended to read:

452.01 (7) “Salesperson” means any person other than a broker or time—share

salesperson who is employed by a broker to-perform-any-aet-authorized bythis
chapter-to-be-performed by -a broker. i

v en éﬁ%&@%
SECTION 25. 452.01 (7r) of the statutes is created to read: / j o

1
2
3
4
5
6
7
@ 452.01 (7r) “Subagent” means a broker who is@}by another broker

e’
f%; to provide brokerage services in a transaction to the other broker’s it %except that
@ “subagent” does not include a broker who is an employee of m })roker.
1 fF L SECTIbN 26. 452.01%0) of the statutes is amended to read: \~the @ﬁﬁg{
12 452.01 (10) “Transaction” means actions, including negotiations, intended to
13 resultin the sale, exchange, purchase, or rental of, or the granting or acceptance of
14 an option to sell, exchange, purchase, or rent, an interest in real estate,—ega—bus’mess

25 in a transaction unless all of the following apply:
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SECTION 28

(1) Another party to the transaction is the broker’s client or is the client of

another brok%@ﬁom the broker is/a subagent.

(2) The broker has prov1d to each party part1c1pat1ng in the negetlatlon a

copy of the@tatemen requlregi under s. 452.135 (2).
SoAGEUrE.
SECTION 29. 452.133 (1) (intro.) of the statutes is amended to read:
452.133 (1) BROKER'S DUTIES TO ALL PARTIES TO A TRANSACTION. (intro.) In A

broker who is providing brokerage services to a party to a transaction,a-breker shall

do-all-of the following owes all of the following duties to the party:
SECTION 30.ﬁ52.133 (1) (a) of the statutes is amended to read:

452.133 (1) (a) Provide The duty to provide brokerage services to-all-parties-te
the-transaction honestly; and fairly andin-good-faith.

SECTION 31}/452.133 (1) (b) of the statutes is amended to read:

452.133 (1) (b) Diligently-exereise The duty to provide brokerage services with

reasonable skill and care in-providing brokerage-services-to-all-parties.

v252.133 (1) (c) of the statutes is amended to read:

SECTION 32.

452.133 (1) (c) Diselose-to-each-party The duty to disclose all material adverse

facts that the broker knows and that the party does not know or cannot discover

through reasonably vigilant observation, unless the disclosure of a material adverse
fact is prohibited by law.

SECTION 33.%’;;&152.133 (1) (d) of the statutes is amended to read:

452.133 (1) (d) Keep The duty to keep confidential any information given to the
broker in confidence, or any information obtained by the broker that he or she knows
a reasonable party would want to be kept confidential, unless the information must

be disclosed under-par-—(e)-ors-452.23 or-is-otherwise required by law to-be-diselosed

or the party whose interests may be adversely affected by the disclosure specifically

K KCES ha /
w %ib $¥§¢ Do %g’gﬁ m%m w;,@ »ﬁé %é &z@‘ix %?ﬁj %&jﬁ A{‘z:&§§¢;@% 21 as
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SECTION 33
authorizes the disclosure of particular eenfidential information. A broker shall
continue to keep the information confidential after the transaction is complete and
after the broker is no longer providing brokerage services to the party.

SECTION 34. 452.353 (1) (e) of the statutes is amended to read:
452.133 (1) (e) Provide The duty to provide accurate information about market

conditions that affect -a— the party’s transaction;-te-any-party-who-requests-the

information, within a reasonable time of after the party’s request, unless disclosure

of the information is prohibited by law.
SECTION 35. 452?133 (1) () of the statutes is amended to read:

452.133 (1) (f) Aeceount-for-all The duty to safeguard trust funds and other

property coming-into-the-pessession-of-a held by the broker that-belongs to-any-party
W}bhm—a—re&senable—tm}e—@ﬂreeem;g%he—pacepeny as required by rules promulgated

by the department under s. 452.13 (5).

SECTION 36. 452?{.:33 (1) (g) of the statutes is repealed.

SECTION 37. 452T133 (2) (intro.) of the statutes is amended to read:

452.133 (2) BROKER'S DUTIES TO A CLIENT. (intro.) In-additionto-his-orher duties
under-sub-—(1);-a A broker providing brokerage services to his or her client shall de

owes the client the duties that the broker owes to a party under sub. (1) and all of the

following duties:

v ;
SECTION 38. 452.133 (2) (a) of the statutes is renumbered 452.133 (2) (a) (intro.)

amended to read:

452.133 (2) (a) (intro.) Leyally The duty to loyally represent the client’s

interests by plaecing not doing any of the following:
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1. Placing the elient’s broker’s interests ahead of the client’s interests of-any

‘ HHes-d er-54HP- % 5. ,
owle are m% Fhe @fgﬁm
452-137-(2). elieats

SECTION 39. 452.133 (2) (a) 2. of the statutes is created to read:

452.133 (2) (a) 2. Disclosing to m;rties in the transaction hformation or
advice the disclosure of which is contrary to the client’s interests, unless disclosure
is required by law.

SECTION 40. 452333 (2) (am) of the statutes is created to read:

452.133 (2) (am) The duty to provide, when requested by the client, information
and advice to the client on matters that are material to the client’s transaction and
that are within the scope of the knowledge, skills, and training required under s.
452.09 (2) (a) and (3) (a). These matters include the real estate market and
contractual, legal, and regulatory issues.

SECTION 41. 4523[;3 (2) (b) of the statutes is amended to read:

452.133 (2) (b) Diselose The duty to disclose to the client all information known
by the broker that is material to the transaction and that is not known by the client
or discoverable by the client through reasonably vigilant observation, except for
confidential information under sub. (1) (d) and other information the disclosure of
which is prohibited by law.

SECTION 42. 452%!1”33 (2) (c) of the statutes is amended to read:

452.133 (2) (c) Fulfill The duty to fulfill any obligation required by the agency
agreement, and any order of the client that is within the scope of the agency
agreement, that are is not inconsistent with another duty that the broker has under
this chapter or any other. law.

v

SECTION 43. 452.133 (2) (d) of the statutes is created to read:
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zf{&§ ié‘/éfﬁ @aéﬂgﬁ 4 ed
f}w bng ?“Zzém;w broker
o 5 o o/ 4
452.133 (4) SUBAGENTS DUTIES. (a) A/ AS—providing) brokerage

= e g / l!
{is pros brokerage services as a subagent low o b4 g
&-—MW@ wg}g .- RIS TR N 5%’5{35@
3@{% Provide advice or opinions to parties in the transaction if prov1d1ng the

advice or oplmons is contrary to the interests of a client of th broker n Whose behalf

ancher” _who hes

rokerage services.as a subagent unless required by laW
Ww%vé’;} ef}f@‘fiéé \ff LA v loe T By

£

brokerage services in a transactmn as a subagent
e %;25; bezw nge«z 7 Fye @g anpHag coe i é,sg a«rg;ag&,
y does not owe to the other broker’s client the duties under sub. (2).

. (6) OtHER DUTIES. If a broker is providing brokerage services to a party in a

transaction in which no party is the broker’s client and no party is the client of

another brokeom the broker is actini

apply: {m\% wh b émg: g the | ‘
%@wmg e y&?%{&&ﬁ e Al W?"&e st
(a) The broker owes all parties the duty not to place the broker s interests ahead

of the interests of any party in the transaction.

(b) The broker may not provide advice or opinions to any party if providing the
advice or opinions is contrary to the interests of any other party.

SECTION 45. 452.133 i{G) of the statutes is created to read:

452.133 (6) WAIVER OF DUTIES. The duties imposed by subs. (1), (2) (a), (b), and

(c), (4), and (5) may not be waived. A client may waive, in part or in full, the broker’s

duties under sub. (2) (am) and (d), except that a waiver under this subsection is not
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1 effective unless the broker provides to the client a written disclosure containing all
2 of the following:
3 (a) Ifthe client intends to waive the broker’s duty under sub. (2) (am), a copy
4 of the text of that paragraph, and a statement that, as a consequence of the client’s
5 waiver, that broker will have no legal duty to perform the duty imposed by sub. (2)
6 (am).

(b) If the client intends to waive the broker’s duty under sub. (2) (d), a copy of
the text of that paragraph and s. 452.01 (5m) and (5p), and a statement that, as a

consequence of the client’s waiver, that broker will have no legal duty to perf()rm the

10 \\duty imposed by sub. (2) (d). 5 fig' }% 5 ~| ;
11 \ (c) A statement that as a consequence of the chents waiver, the chent
12 reqﬂpre the assistance of an attorney or another service provider to fulfill the client’s

}3\ g:ilf and contractual duties in the transaction.

gSECTIONO‘tG 452135 (1) ofthe.stat

v

SN %W)%mmwmﬂ foim
16 / 452.135 (2) Ne A broker may pmwde—bmkerage—sem%es—te not negom

/
17 | behalf of a party to a transaction unless the broker has provided to the party a written §

(% SECTION 47. 452.135 (2) of the statutes is Amendedy
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T oo
s

@ﬁ are a customer of the broker The broker is either an agent of another nartv
e

/{n the transaction or a subagent of another broker who is the agent of anoth party

| servmes to you, the bx‘oker owes vou, the customer, the following dutles:

The duty to orov1de"‘4;3rokerage services to vou fairly aﬁd honestly.
7

N\ . s :
The duty to exercise reasonable skill and care in providing brokerage services

5 #
&

;‘

MWW%

| “material adverse facts”), and to o rovide o , W%Cﬂf‘&-t& nformation about
| X 5 T

market conditions that-affect your traVsac ti ion. The broker may not.

i "‘ ;‘ j
The dutv to keeo confidential 1nforﬁ1atlo§1rg1ven to the broker in confid

The duty to safeguard trust fumfs and otheia property the broker holds.
\,

fvour questions about brokeragg services, but if you nee\:ﬁrgal advice, tax advice, or

o,

. . "o .
a professional home inspection, contact an attorney, tax advisor, or home inspector.

he duty to disclose to you in ertln certain kit own defects affecting-a property

f Please review this informatiof carefully. A br?}iéer or salesperson can answer |
rd
5

SECTION 48 459 135 (3) of the statutes is created to read:

452.135 (3) A broker may not negotiate on behalf of a client unless the broker
has provided to the client a written statement in the following form:

BROKER DISCLOSURE TO CLIENTS

Y

\
%
%
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SECTION 48

tice law, a broker owes certain duties to all

5 |
f

\

The duty to provide brokerage services to you fairly and honestly. v

%

/
4 ? 5{5 { gThe duty to exercise reasonable skill and care in providing brokerage services

%”

5

7 (“material adverse facts”), and’ d"to-previde

g

8

9
11
12
13
14
15
16
17
18
19
20
21
22
23

24

;

i

[ IS

fi‘;e duty to disclose to you in ertmg certam known defects affecting a property\

W

to you. ‘f - . ,

re s,

-

th accurate information about

marké‘t””ﬁ”“ fiditions that affect your transaction. The ‘broker may not, howeve
roxcesT wpteria

)
J

" provide information to you if the information is confidential. m

The duty to keep confidential information given to the broker in conW

The duty to safeguard trust funds and other property the broker holds. /
Because you have entered into an agency agreement with a broker, you are the
broker’s client. A broker owes additional duties to a client. {

The broker will provide, at your request, information and advice on real estate

o

matters that affect your transaction, unless you release the broker from this duty.
You are entitled to receive, upon request, all material information, not just adverse
information.

The broker will fulfill the broker’s obligations under the agency agreement and
fulfill your lawful requests that are within the scope of the agency agreement. J

The broker will negotiate for you, unless you release the broker from this duty. v

The broker will not place the broker’s interests ahead of your interests. The
broker will not, unless required by law, give information or advice to other parties
who are not the broker’s clients, if giving the information or advice is contrary to your

interests. v
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1 If you become involved in a transaction in which another party is also the
2 broker’s client, different duties may apply. If different salespersons employed by the
3 broker negotiate on behalf of you and the other client, the broker’s duties will remain
4 the same. If the same salesperson negotiates on behalf of you and the other client,
5 the salesperson may not favor the interests of either client. v
6 The broker may, with your authorization in the agency agreement, enter into
7 agreements with subagents. A subagent is another broker who works for your broker
8 by providing brokerage services for your benefit. A subagent will not put the
9 subagent’s own interests ahead of your interests. A subagent will not, unless
10 required by law, provide advice or opinions to other parties if doing so is contrary to
11 your interests. v’i
12 Please review this information carefully. A broker or salesperson can answer
13 your questions about brokerage services, but if you need legal advice, tax advice, or
14 a professional home inspection, contact an attorney, tax advisor, or home inspector. v
15 This disclosure is required by s 45% the Wisconsin statutes and is for
=
16 information only. It is a plain—language summary of a broker’s duties to you under
17 S} 452.133 of the Wisconsin statutes.
18 SECTION 49. 452.3/8)7 (I; and (2) of the statutes are consolidated, renumbered
19 452.137 (1m) and amended to read:
20 452.137 (1m) Ne A broker mayprevide who is providing brokerage services to
21 more than one client in a transaction witheut-an-ageney-agreement-under 5. 452.135
22
23
24

25
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SECTION 49

represents—more-than-one-client-in-a transaction owes to each client the duties

specified in s. 452.133 (2)-to-each-client-but (1) and (2), except that if & salesperson)

1
2
3
4
5
@ emploved b broker is ne,qotlatm % on behalf of more than one of the broker’s clients
9

1 %@i b
10 oy SECTION 50. 452 138 of the statutes is amended to read: | ﬁf;;\“z’”
ol /

11 4957 452,138 Brokers providing services in more than one trar saction. A

12 broker may provide brokerage services simultaneously to more- \an one party in
;"f g} different transactions unless the broker agrees with ¢ éartgithat the
i
(15 )
N

Bt

gj,ﬁz ¥

17 Wthat agreement.

18 SECTION 51. 452.139 (1) of the statutes is amended to read:
19 452.139 (1) Fmpuetary COMMON LAW DUTIES OF BROKER. The duties of a broker
20 ‘ specified in this chapter or in rules promulgated under this chapter shall supersede

21 any-fiduciary duties-of -a-broker-to-aparty based-en duties or obligations under
22 common law prineciples-of-ageney to the extent that those common law fidueiary

23 duties or obligations are inconsistent with the duties specified in this chapter or in
24 rules promulgated under this chapter.

25 SECTION 52. Initial applicability.
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SECTION 52

(1) The treatment of section 452.133 of the statutes first applies to agency
agreements entered into, modified, or renewed on the effective date of this
subsection.

(2) The treatment of section 452.12 (3) of the statutes first applies to brokerage
services provided on the effective date of this subsection.

SEcTION 53. Effective date.

(1) This act takes effect on the first day of the 6th month beginning after the
effective date of this subsection.

(END)
o)
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Insert A:

This bill makes several changes to current law regarding real estate practice. v
BROKER’S DUTIES TO PARTIES AND CLIENTS

Under current law, a broker providing brokerage services owes certain duties
to all parties to a transaction, including the dutles tofll) provide brokerage services
to all parties honestly, fairly, and in good faith; “2) when negotiating on behalf of a
party, present contract proposals in an objectlve and unblased manner and disclose
the advantages and dlsadvantages of the proposals; "and 3) account for all pr yerty
coming into the broker’s possession within a reasonable time after receiving it.” This
bill deletes the second duty“‘above The bill also deletes a broker’s duty to provide
brokerage services in good faith ‘and to account for property within a reasonable time. v
Instead, under the bill, a broker must safeguard property held by the broker
accordmg to ryles promulgated by the Department of Regulation and Licensing

C@/_@under authority granted by current law.

Under current law, a broker owes to the broker’s client all the duties owed to
a party, and three additional dutlef ;  t0 1) loyally represent the client’s
interests by placing the client’s interests ahead of the interests of any other party; v’
2) disclose to the client all material information known to the broker and not known
to the client or dlscoverable through reasonably vigilant observation, unless the
information is confidential; ‘and 3) fulfill any legal obligation required by the agency
agreement and any legal order by the client that is within the scope of the agency
agreement."l

This bill modifies the duty to loyally represent the client’s interests’ Under the
bill, a broker owes the client the duty not to place the broker’s interests ahead of the
client’s interests or to disclose information or advice to nonéclient parties if
disclosure is contrary to the client’s interests.” The bill also creates a duty to provide,
upon the client’s request, certain types of information and advice; and a duty to
negotiate on behalf of a chent ¥ Under the bill, a client may waive these last two ¥
duties, but only in writing.”

BROKERAGE SERVICES

Under current law, a broker may not provide brokerage services to a party to
a transaction unless the broker and the party enter into an agency agreement that
authorizes the broker to provide the services¥The agency agreement must contain
a statement of the terms and conditions of the brokerage services that the broker will
prov1de¥/Current law also provides that a broker may not provide brokerage services
to a party or a client unless the broker has provided the party or client with a
disclosure form thatfl) identifies the brokr s clients in the transaction; 2) recites,

{ee 23

“states

the
broker’s duties to the broker’s clients;3) Fecites the broker’s duties to a party; and
4) contains a statement, the text of which is prescrlbed by current law, describing the
broker’s duties to chsclose certain known defects affecting a property and to maintain

the confidentiality of certain other information."
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Under the bill, a broker may provide brokerage services to a party with whom
the broker does not have an agency agreement, except that a broker may not
negotiate on behalf of such a party unless another party to the transaction is the
broker’s client or is a client of another broker who has engaged the broker to provide
brokerage services in the transaction as a subagent (see “Subagency? below), and the *
broker has provided the party with a disclosure form ¥eciting,the broker’s duties to
) Weletes the requirements that the disclosmm\gfg@'%
shie roker’s client in the transaction and recitejthe broker’s duties to the broker’s client.~
Under the bill, the client disclosure form summarizes the broker’s duties to parties
and the broker’s disclosure and confidentiality duties.¥ Py
The bill creates a separate disclosure form for a broker’s clients. Under the bill,
a broker may not negotiate on behalf of a client unless the broker has provided the
form to the client¥ The client disclosure form summarizes the broker’s duties to
clients and the broker’s disclosure and confidentiality duties.” The client disclosure
form also summarizes the broker’s duties if the client is involved in a transaction in
which another party is also the broker’s client (see “Multiple representation® below). v
If the broker is providing services to a party in a transaction in which no party
is the broker’s client or a client of another broker who has engaged the broker to
e provide brokerage services as a subagent (see “Subagencyj below), the bill creates
broker duties in addition to the duties that the broker owes to all parties.yf In such
a transaction, the broker owes all parties the duty not to place the broker’s interests
ahead of the interests of any party in the transaction, and the broker may not provide
advice or opinions to any party if doing so is contrary to the interests of any other

party. v
The bill also modifies the current definition of “negotiat%’ and specifies that =
negotiation does not include providing information or advice relating to real estate

or showing real estate to a party.

SUBAGENCY

This bill defines a subagent as a broker who is engaged by another broker to
provide brokerage services in a transaction and who is not the other broker’s
employee.” A broker may not engage another broker to provide brokerage services to
the broker’s client as a subagent unless the agency agreement between the broker
and the client authorizes the broker to engage a subagent.” A broker providing Hhar
services as a subagent may not provide brokerage services to a client of g{broker who ans
has engaged the broker as a subagent if the services are beyond the the scope of the
agency agreement between the other broker’s client and the other broker. *

Under the bill, a broker who has been engaged to provide brokerage services in
a transaction as a subagent owes all parties the duties owed by a broker who is not
a subagent‘?fiAdditionally, a broker providing brokerage services as a subagent may
not place the broker’s interests ahead of the interests of a client omo has a}?ﬁ;g}
engaged the broker as a subagent) or provide advice or opinions to parties in a |
transaction if doing so is contrary to the interests of a client of %@roker who has™
engaged the broker as a subagent? A broker who has been engaged by another broker
as a subagent does not owe the other broker’s client the additional duties that a
broker owes to the broker’s own client. {
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Under the bill, a broker is not required to supervise, and is not responsible for,
brokerage services provided by another broker who the broker has engaged to
provide brokerage services as a subagent. v

MULTIPLE REPRESENTATION

Currently, a broker may not provide brokerage services to more than onevéhent
in a transaction (multiple representation)”unless the broker has entered into an
agency agreement with each client and each client has consented to multiple
representation in writing.” Current law mandates that consent to multiple
representation contain certain disclosures.” Under current law, a broker who
represents more than one client in a transaction owes each client the duties that a
broker owes to a client, but the broker may not place the interests of any client ahead
of the interests of another client in the transaction. v

This bill permits a broker to engage in multiple representation without
obtaining each client’s written consent YUnder the bill, a broker engaged in multiple
representation owes each client the duties a broker owes to a client, except that if a
broker’s employee is negotiating on behalf of more than one 'of the broker’s clients in
a transaction, the employee'may not place the interests of any client ahead of the
interests of another client during the negotiation. v

BROKER LIABILITY

Current law provides that duties imposed on brokers by statutes or by rules
supersede fiduciary duties the broker has to a party based on common law principles
of agency, to the extent that common law is inconsistent with the statutes or rules.
Under the bill, a broker’s duties under the statutes or rules supersede any
inconsistent common law duties or obligations, not just fiduciary duties based on
agency principles. v

Under current law, a broker must supervise, and is responsible for, the acts of
any broker, salesperson, or time-share salesperson employed by the broker. Under
the bill, a broker is responsible for brokerage services provided on behalf of the
broker by a broker, salesperson, or time-share salesperson employed by the broker. v

End of i08trt A

Insert 5-6: g\{

SECTIONE 452.01 (bm) (a) of the statutes is amended to read:

“

v
452.01 (bm) (a) Faeilitating Acting as an intermediary by facilitating or

participating in %

,; v
eoncerning communications between parties related to the parties’ interests in a

transaction.

History: 1981 c. 94; 1983 a. 27; 1985 a. 305; 1987 a. 359, 399; 1987 a. 403 5. 256; 1989 a. 341; 1991 a. 221; 1993 a. 127; 1995 a. 27, 400; 1997 a. 263; 2001 a. 102.

Insert 6-17:
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v
452.12 (3) BROKERS LIABILITY FOR ACTS OF EMPLOYEES. Each broker shall

v
supervise, and is responsible for, the acts-of; brokerage services provided on behalf

of the broker by any broker, salesperson, or time-share salesperson employed by the

broker, but a broker is not required to supervise, and is not responsible for, brokerage

services provided by another broker who the broker has engaged to provide

brokerage services as a subagent. j

Insert 10-6: «
< ,another

a 1. Provide brokerage services to a client of %i broker who has engaged the broker
to provide brokerage services as a subagent if the services are beyond the scope of the
agency agreement between the other broker’s client and the other broker.

Insert 11-14:
v
SECTION 2. 452.135 (1) of the statutes is amended to read:

/

452.135 (1) Neo Subject to s. 452? 132, a broker may provide brokerage services

withoeut to a party who has not entered into an agency agreement that-autherizes-the
broker-to-provide-these brokerage-serviees with the broker, but a broker may not

engage another broker to provide brokerage services to a client as a subagent unless

the agency agreement between the broker and the client authorizes the broker to

engage a subagent.

History: 1993 a. 127.

Insert 11-16:
v
452.135 (2) A broker may not negotiate on behalf of a party to a transaction

unless the broker has provided to the party a written statement in the following form:

BROKER DISCLOSURE TO CUSTOMERS
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CTS.......

1 You are a customer of the broker. The broker is either an agent of another party

2 in the transaction or a subagent of another broker who is the agent of another party

3 in the transaction. The broker, or a salesperson acting on behalf of the broker, may

4 provide brokerage services to you. Whenever the broker is providing brokerage

5 services to you, the broker owes you, the customer, the following duties:a

6 The duty to provide brokerage services to you fairly and honestly. v

7 The duty to exercise reasonable skill and care in providing brokerage services

8 to you.*!

9 The duty to provide you with accurate information about market conditions
10 that affect your transaction, except information that is confidential. The broker

/\ material adwerge facts which are
(11/‘ must disclose to you in Writingg\certain known defects affecting a property (“material

2\— - f ”

13 The duty to keep confidential information given tb the broker in confidence,
14 except adverse material facts. J
15 The duty to safeguard trust funds and other property the broker holds.*f!
16 Please review this information carefully. A broker or salesperson can answer
17 your questions about brokerage services, but if you need legal advice, tax advice, or
18 a professional home inspection, contact gp\attorney, tax advisor, or home inspector. ;/
@f This disclosure is required by %ﬁﬁg&;35 of the Wisconsin statutes and is for
20 inf%tion only. It is a plain—-language summary of a broker’s duties to you under
e }
@ ) %%;’?52.13?21’ the Wisconsin statutes.
«22 Insert 14-6:
23 The duty to provide you with accurate information about market conditions

J
24 that affect your transaction, except information that is confidential. The broker
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(dat®)

v

Representative Wieckert:

¥

This is a redraft of LRB-1387/P3. Please review it carefully to ensure it is consistent
with your intent, and note the following questions and comments. Y

1. Like the previous version, this draft defines “real estate” as including a timeshare,

or a business or its goodwill, inventory, or fixtures, whether or not the business includes

real property.‘/The purpose is to ensure that these items, included in the original
drafting instructions in a proposed amendment to the definition of “broker are
included consistently and unambiguously throughout ch.“452. Tt also obviates'the need

to repeat this language in other places in ch. 452. The application of this term is limited

by s. 452.01 (intro) to ch. 452. v

2. The instructions for this draft indicate that a subagent’s client is the broker who has
engaged the subagent.";However, “client” is a defined term in the draft as well as
current law.” Brokers owe specified duties to “clients.”I don’t think it is your intent that

a subagent should owe the same duties to the broker who engaged the subagent. v
Therefore, this draft does not provide that a broker is a subagent’s client. v

3. The instructions for this draft also indicate that the definition of “subagent” should
indicate that a subagent provides brokerage services “on behalf of the other broker,
under the authority of and within the scope of an agency agreement between the other
broker and the other broker’s client in the transaction.” In this draft, “subagent” is
defined as “a broker who is authorized by another broker to provide brokerage services
in a transaction to the other broker’s client, except that “subagent” does not include a
broker who is an empioyee of another broker.”/ I did not include the suggested language
because this draft uses “on behalf of” in describing the felationship between a broker
and the broker’s employee See proposed s. 452.01 (4d)’ “On behalf of’ and “under the
authority of” would, I think, wrongly suggest that the broker is responsible for
brokerage services provided by a subagent. See proposed s. 452.12 (3).V

4. I have not included “within the scope of an agency agreement between the other
broker and the other broker’s client” {in the definition of “subagent.”, This appears to

be a substantive restriction on the practice of a subagent, rather than a definition of

a subagent.¥ I have therefore created provision (proposed s. 452.133,(a) 1) that &
prohibits a subagent from providing brokerage services to the other broker’s client that
are beyond the scope of the agency agreement between the other broker and the other
broker’s client. ¥ j

(&)
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5. The drafting instructions proposed that “negotiate” include the following: “Acting
as an intermediary to facilitate or participate in communications between the parties
related to the parties’ interests in a transaction. Providing information and advice to
the party on real estate matters or showing a party real estate does not, in and of itself
constitute acting as an intermediary to facilitate or participate in communications
between the parties.” v

v e
Based on the proposed language, proposed s. 452.01 (5p) as well as proposed s. 452.01
(2) (bm)"in this draft refer simply to “showing a party real estate,” instead of
“presenting an on-site presentation,” etc. As requested, this draft also moves the
“acting as an intermediary” language to proposed 452.01 (5m) (a).Y

However, for the sake of clarity and readability, proposed s. 452.01 (Sm)\f(a) does not
incorporate the second sentence of the language in the drafting instructions
(“Providing information and advice...”). If I understand the drafting instructions
correctly, I do not believe the language in this draft results in a substantive change.
If neither providing information and advice nor showing a party real estate constitutes
acting as an intermediary, then neither activity can amount to negotiating.” On the
other hand, if you mean that providing information and advice and showing a party
real estate amounts to acting as an intermediary, and therefore constitutes
negotiation, then the draft must be revised.

Christopher T. Sundberg

Legislative Attorney

Phone: (608) 266-9739

E-mail: christopher.sundberg@legis.state.wi.us
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May 6, 2005

Representative Wieckert:

This is a redraft of LRB-1387/P3. Please review it carefully to ensure it is consistent
with your intent, and note the following questions and comments.

1. Like the previous version, this draft defines “real estate” as including a timeshare,
or a business or its goodwill, inventory, or fixtures, whether or not the business includes
real property. The purpose is to ensure that these items, included in the original
drafting instructions in a proposed amendment to the definition of “broker” are
included consistently and unambiguously throughout ch. 452. It also obviates the need
to repeat this language in other places in ch. 452. The application of this term is limited
by s. 452.01 (intro) to ch. 452.

2. The instructions for this draft indicate that a subagent’s client is the broker who has
engaged the subagent. However, “client” is a defined term in the draft as well as
current law. Brokers owe specified duties to “clients.” I dont think it is your intent that
a subagent should owe the same duties to the broker who engaged the subagent.
Therefore, this draft does not provide that a broker is a subagent’s client.

3. The instructions for this draft also indicate that the definition of “subagent” should
indicate that a subagent provides brokerage services “on behalf of the other broker,
under the authority of and within the scope of an agency agreement between the other
broker and the other broker’s client in the transaction.” In this draft, “subagent” is
defined as “a broker who is authorized by another broker to provide brokerage services
in a transaction to the other broker’s client, except that “subagent” does not include a
broker who is an employee of another broker.” I did not include the suggested language
because this draft uses “on behalf of” in describing the relationship between a broker
and the broker’s employee. See proposed s. 452.01 (4d). “On behalf of” and “under the
authority of” would, I think, wrongly suggest that the broker is responsible for
brokerage services provided by a subagent. See proposed s. 452.12 (3).

4. I have not included “within the scope of an agency agreement between the other
broker and the other broker’s client” in the definition of “subagent.” This appears to be
a substantive restriction on the practice of a subagent, rather than a definition of a
subagent. I have therefore created provision (proposed s. 452.133 (4) (a) 1.) that
prohibits a subagent from providing brokerage services to the other broker’s client that
are beyond the scope of the agency agreement between the other broker and the other
broker’s client.
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5. The drafting instructions proposed that “negotiate” include the following: “Acting
as an intermediary to facilitate or participate in communications between the parties
related to the parties’ interests in a transaction. Providing information and advice to
the party on real estate matters or showing a party real estate does not, in and of itself
constitute acting as an intermediary to facilitate or participate in communications
between the parties.”

Based on the proposed language, proposed s. 452.01 (5p) as well as proposed s. 452.01
(2) (bm) in this draft refer simply to “showing a party real estate,” instead of
“presenting an on-site presentation,” etc. As requested, this draft also moves the
“acting as an intermediary” language to proposed 452.01 (5m) (a).

However, for the sake of clarity and readability, proposed s. 452.01 (5m) (a) does not
incorporate the second sentence of the language in the drafting instructions
(“Providing information and advice...”). If I understand the drafting instructions
correctly, I do not believe the language in this draft results in a substantive change.
If neither providing information and advice nor showing a party real estate constitutes
acting as an intermediary, then neither activity can amount to negotiating. On the
other hand, if you mean that providing information and advice and showing a party
real estate amounts to acting as an intermediary, and therefore constitutes
negotiation, then the draft must be revised.

Christopher T. Sundberg

Legislative Attorney

Phone: (608) 266-9739

E-mail: christopher.sundberg@legis.state.wi.us
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Siciliano, Chris

From: Hanaman, Cathlene

Sent:  Tuesday, May 10, 2005 2:26 PM
To: Siciliano, Chris

Subject: FW: LRB-1387-1.doc

Can you print this to the color printer? What is the name of that printer anyway? Maybe | have access to it.

From: Sundberg, Christopher

Sent: Tuesday, May 10, 2005 2:24 PM
To: Hanaman, Cathlene

Subject: LRB-1387-1.doc

LRB-1387/1

Brokers’ Duties To Parties And Clients

Under current law, a broker providing brokerage services owes certain duties

to all parties to a transaction, including the duties to: 1) provide brokerage services

to all parties honestly, fairly, and in good faith; 2) when negotiating on behalf of a

party, present contract proposals in an objective and unbiased manner and disclose

the advantages and disadvantages of the proposals; and 3) account for all property

coming into the broker’s possession within a reasonable time after receiving it. This

bill defetes-modifies the second duty, above. The bill also deletes a broker’s duty to provide
brokerage services in good faith in order to eliminate misinterpretations of this undefined term-and-te-aeeonnt-for
Hsteads-ander-the-The duty to account for all propertyb#H, is amended by requiring a broker srast-to safeguard property
held by the broker

according to rules promulgated by the Department of Regulation and Licensing

under authority granted by current law.

Under current law, a broker owes to the broker’s client all the duties owed to

a party, and three additional duties to: 1) loyally represent the client’s interests by

placing the client’s interests ahead of the interests of any other party; 2) disclose to

the client all material information known to the broker and not known to the client

or discoverable through reasonably vigilant observation, unless the information is
confidential; and 3) fulfill any legal obligation required by the agency agreement and

any legal order by the client that is within the scope of the agency agreement.

This bill modifies the duty to loyally represent the client’s interests by defining its meaning. Under the
bill, a broker owes the client the duty not to place the broker’s interests ahead of the
client’s interests or to disclose information or advice to nonclient parties if disclosure

is contrary to the client’s interests. The bill also creates a duty to provide, upon the

client’s request, certain types of information and advice; and a duty to negotiate on

behalf of a client. Under the bill, a client may waive these last two duties, but only

in writing.

BROKERAGE SERVICES

Under current law, a broker may not provide brokerage services to a party to

a transaction unless the broker and the party enter into an agency agreement that

authorizes the broker to provide the services. The agency agreement must contain

a statement of the terms and conditions of the brokerage services that the broker will
provide. Current law also provides that a broker may not provide brokerage services

to a party or a client unless the broker has provided the party or client with a

disclosure form that: 1) identifies the broker’s clients in the transaction; 2) states the
broker’s duties to the broker’s clients; 3) states the broker’s duties to a party; and 4)
contains a statement, the text of which is prescribed by current law, describing the

5/10/2005
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broker’s duties to disclose certain known defects affecting a property and to maintain

the confidentiality of certain other information.

Under the bill, a broker may provide brokerage services to a party with whom

the broker does not have an agency agreement, except that a broker may not

negotiate on behalf of such a party unless anetherparty-to-the-transaetiontsthe

breker’s-ehentoris-aetent-ofof the broker is representing a client in the transaction or another broker whe-has engaged
the broker to prov1de

brokerage services in the transaction as a subagent (see “Subagency,” below), and the

broker has provrded the party w1th a drsclosure form statmg the broker s dutles to

biH-ereates-a-separate-dis orm-for-a-brefer:s-ehents—Under the bill,

a broker rnay not negotlate on behalf of a chent unless the broker has provrded the
client disclosure form to the client. The client disclosure form summarizes the broker’s duties to
clients and the broker’s disclosure and confidentiality duties. The client disclosure

form also summarizes the broker’s duties if the client is involved in a transaction in

which another party is also the broker’s client (see “Multiple representation,” below).

If the broker is providing services to a party in a transaction in which no party

is the broker’s client or a client of another broker who has engaged the broker to
provide brokerage services as a subagent (see “Subagency,” below), the bill creates
broker duties in addition to the duties that the broker owes to all parties. In such

a transaction, the broker owes all parties the duty not to place the broker’s interests
ahead of the interests of any party in the transaction, and the broker may not provide
advice or opinions to any party if doing so is contrary to the interests of any other

party..

SUBAGENCY

This bill defines a subagent as a broker who is engaged by another broker to
provide brokerage services in a transaction and who is not the other broker’s
employee. A broker may not engage another broker to provide brokerage services to
the broker’s client as a subagent unless the agency agreement between the broker
and the chent authorrzes the broker to engage a subagent ﬁrbfeker-iﬁm&mg

Under the brll a broker who has been engaged to provide brokerage services in

a transaction as a subagent owes all parties the duties owed by a broker who is not
a subagent. Additionally, a broker providing brokerage services as a subagent may
not place the broker’s interests ahead of the interests of a client of another broker
who has engaged the broker as a subagent, or provide advice or opinions to parties
in a transaction if doing so is contrary to the interests of a client of another broker
who has engaged the broker as a subagent. A broker who has been engaged by
another broker as a subagent does not owe the other broker’s client the additional
dutres that a broker owes to the broker s own chent

5/10/2005
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MULTIPLE REPRESENTATION

Currently, a broker may not provide brokerage services to more than one client

in a transaction (multiple representation) unless the broker has entered into an
agency agreement with each client and each client has consented to multiple
representation in writing. Current law mandates that consent to multiple
representation contain certain disclosures. Under current law, a broker who
represents more than one client in a transaction owes each client the duties that a
broker owes to a client, but the broker may not place the interests of any client ahead

of the interests of another client in the transaction.
This bill WWWWM&
eb%aﬂﬁﬂg-eaeh—ehent—s—wrﬁ&

eensentrequires a broker to disclose in writing the broker’s duties to the client should the
broker represent more than one client in the transaction prior to entering into an agency agreement. The disclosure is
part of a plain-English disclosure received by a client and the client would consent or reject the potential multiple
representation relaratonship by consenting to or rejecting the proposed agency agreement. Under the bill, a broker
engaged in multiple

representation owes each client the duties a broker owes to a client, except that if a

broker’s employee is negotiating on behalf of more than one of the broker’s clients in

a transaction, the employee may not place the interests of any client ahead of the

interests of another client during the negotiation.

BROKER LIABILITY/

Current law provuies that duties imposed on brokers by statutes or by rules

supersede ﬁduc1ary duties the broker has to a party based on common law principles

of agency, to the extent that common law is inconsistent with the statutes or rules.

Under the bill, a broker s duties under the statutes or rules supersede any

inconsistent common law duties or obligations, not just fiduciary duties based on

agency prlncnples

Under current law, a broker must supervise, and is responsible for, the acts of

any broker, salesperson or time—share salesperson employed by the broker. Under

the bill, a broker is responsible for brokerage services provided on behalf of the

broker by a broker salesperson or time—share salesperson employed by the broker.

5/10/2005
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¢ DEFINITION OF BROKER

REVISE SECTIONS 3 AND 5 TO BE CONSISTENT WITH DRAFTING INSTRUCTIONS — THIS IS
NECESSARY BECAUSE CLARIFYING THE ROLE OF SHOWINGS IS INTEGRAL TO THE DEFINITION OF
BROKERAGE AS IT RELATES TO PROVIDING INFORMATION AND ADVICE.

NEEDED BILL DRAFT REVISIONS ARE REDLINED

SECTION 3. 452.01 (2) (am) of the statutes is created to read:

452.01 (2) (am) For a party, and for commission, money, or other thing of value,

provides information and advice on matters that are material to the party’s

transaction and that are within the scope of the knowledge, skills, and training

required under s. 452.09 (2) (a) and (3) (a). For the purpose of this subsection providing information and advice
includes showing a party real estate or a timeshare other than showings tO(ﬁrospecnve tenan’fa

T NALZ e, 9

do vert A¥

¢  DEFINITION OF NEGOTIATE

REVISE SECTIONS 17, 18 AND 21 TO BE CONSISTENT WITH DRAFTING INSTRUCTIONS -THE
DRAFTING INSTRUCTIONS CLARIFIED THAT PROVIDING INFORMATION AND ADVICE OR SHOWING
REAL ESTATE MAY OCCUR DURING NEGOTIATIONS BUT THAT THESE ACTIVITIES DO NOT
CONSTITUTE NEGOTIATION IN AND OF THEMSELVES. BECAUSE “NEGOTIATION” TRIGGERS AGENCY
RELATIONSHIP AND AGENCY DISCLOSURE REQUIREMENTS THIS SECTION IS NECESSARY TO
CLARIFY THAT “PROVIDING INFORMATION AND ADVICE” AND “SHOWINGS” ALONE DO NOT
TRIGGER THE REQUIREMENT FOR AGENCY RELATIONSHIPS OR AGENCY DISCLOSURES. THE BILL
DRAFT IS INCORRECT BECAUSE “PROVIDING INFORMATION AND ADVICE” AND “SHOWINGS” CAN
BE A PART OF NEGOTIATIONS.

NEEDED BILL DRAFT REVISIONS ARE REDLINED

SECTION 17. 452.01 (5m) (intro) of the statutes is amended to read:

452.01 (Sm) (intro) “Negotiate” means to aet-as-an-intermediary-betweenthe
parttes-to-a-transaetton provide to a party assistance within the scope of the
knowledge, skills, and training required under s. 452.09 (2) (a) and (3) (a) in
developing a proposal or agreement relating to a transaction, including doing any of
the following:

SECTION 18. 452.01 (5m) (a) of the statutes is amended to read:

452.01 (5m) (a) F&eﬁ-rtaﬁﬁg Actmg as an mtermedlarv bv famhtatmﬁ or
partlclpatmg r-the-§ d et

transaction. Providing information and advice to the party on real estate matters or showing a party real estate does not,
in and of itself constitute acting as an intermediary to facilitate or participate in communications between the parties.

e DEFINITION OF REAL ESTATE

THE DRAFTER ATTEMPTS TO SIMPLIFY THE DRAFT BY INCLUDING BUSINESS OPPORTUNITIES
WITHIN THE DEFINITION OF REAL ESTATE. THIS WILL CREATE NUMEROUS PROBLEMS AS THE
REGULATION OF BUSINESS OPPORTUNITY TRANSACTIONS IS DISTINCT FROM REGULATIONS
RELATED TO REAL ESTATE TRANSACTIONS. THIS SECTION SHOULD BE DELETED AND THE
CURRENT STATUTORY CONSTRUCTION SHOULD BE MAINTAINED.
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SECTION 23. 452.01 (5u) of the statutes is created to read:
452.01 (Su) “Real estate” includes a timeshare, or a business or its goodwill,
inventory, or fixtures, whether or not the business includes real property.

e PRE-AGENCY RELATIONSHIPS

THE DRAFTER DEPARTED FROM THE ORIGINAL APPROACH OF ADDRESSING WHEN A BROKER MUST
HAVE AN AGENCY RELATIONSHIP WITH A PARTY. THE PRIMARY FLAW WITH THE BILL DRAFT IS
THAT IT FAILS TO OVERRIDE CURRENT ADMINISTRATIVE RULES THAT REQUIRE AN AGENCY
RELATIONSHIP PRIOR TO PROVIDING BROKERAGE SERVICES. FURTHERMORE, THE BILL DRAFT
REVERSES THE LOGIC OF THE PROPOSAL BY INDIRECTLY ADDRESSING THE REQUIREMENT FOR AN
AGENCY RELATIONSHIP AS A SECONDARY ISSUE ARISING OUT OF NEGOTIATION. THE ISSUE OF
WHEN AN AGENCY RELATIONSHIP IS REQUIRED IS OF FUNDAMENTAL IMPORTANCE AND MUST BE
ADDRESSED DIRECTLY. OTHER PROBLEMS WITH THIS SECTION IS THE FACT THAT (2) MISTAKENLY
REQUIRES AGENCY DISCLOSURE TO ALL PARTIES.

SECTION 28. 452.132 of the statutes is created to read:

452.132 Negotiation; disclosure. A broker may not negotiate in a

transaction on behalf of a party who is not the broker’s client unless all of the

following apply:

(1) Another party to the transaction is the broker’s client or is the client of

another broker who has engaged the broker to provide brokerage services in a

transaction as a subagent.

(2) The broker has provided to each party participating in the negotiation a

copy of the disclosure required under s. 452.135 (2).

WRA Task Force Proposal:
BROKERAGE SERVICES AND AGENCY RELATIONSHIPS

452.132 Agency Relationships

(1) Agency Relationships.

when providing brokerage services prior to conducting negotiations on behalf of a party in a transaction.
'(b) When conducting negotiations on behalf of a party in a transaction the broker shall be acting under the authority of

an agency agreement with a party in the transaction or a subagency relationship with a broker who has an agency
agreement with a party in the transaction.

e SUBAGENCY DUTIES

The drafter’s notes to this section provide:
4. I have not included “within the scope of an agency agreement between the other
broker and the other broker’s client” in the definition of “subagent.” This appears to be
a substantive restriction on the practice of a subagent, rather than a definition of a
subagent. I have therefore created provision (proposed s. 452.133 (4) (a) 1.) that
prohibits a subagent from providing brokerage services to the other broker’s client that
are beyond the scope of the agency agreement between the other broker and the other
broker’s client.

Comment: No problem taking it out of the definition but why add it back?

SECTION 44. 452.133 (4) and (5) of the statutes are created to read:

452.133 (4) SUBAGENT’S DUTIES. (a) A broker who has been engaged by another

broker to provide brokerage services in a transaction as a subagent owes all parties

the duties specified in sub. (1) and may not do any of the following:

\J 7 WERw

2.P1 f the interests of‘a

h¢/clignt of another broker
{oabehitfottheckentin wthe saction as a
T o N,W»S

who has engaged the broker to provide brokerage service
1 7}
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N
subagent. ,Tib( ,

3. Provide advice or opinions to parties in the trangaction if providing the
advice or opinions is contrary to the interests of aithe client of anether broker who has
engaged the broker to provide brokerage services Me@%ﬁﬁm chgnt in # transaction as a subagent,
unless required by law.
(b) A broker who has been engaged by another broker to provide brokerage
services In a transaction as a subagent does not owe to the other broker’s client the

duties under sub. (2). DQ TUES- o A e S vn:/),
(STWB&%BTJ(& is providing brokerage services to a party in a

transaction in which no party is the broker’s client and no party is the client of

another broker who has engaged the broker to provide brokerage serviceg on behalf of the clieny in @

transaction as a subagent, then all of the following apply:
(a) The broker owes all parties the duty not to place the broker’s interests ahead
of the interests of any party in the transaction

¢  CUSTOMER DISCLOSURE

SECTION 47. 452.135 (2) of the statutes is repealed and recreated to read:

452.135 (2) A broker may not negotiate on behalf of a party to a transaction

who is not a client of the broker unless the broker has provided to the party a written statement in the following form:
BROKER DISCLOSURE TO CUSTOMERS

You are a customer of the broker. The broker is either an agent of another party

in the transaction or a subagent of another broker who is the agent of another party
in the transaction. The broker, or a salesperson acting on behalf of the broker, may
provide brokerage services to you. Whenever the broker is providing brokerage
services to you, the broker owes you, the customer, the following duties:

The duty to provide brokerage services to you fairly and honestly.

The duty to exercise reasonable skill and care in providing brokerage services

to you.

The duty to provide you with accurate information about market conditions

within a reasonable time if you request it, unless disclosure

of the mformatmn 1s Drohlblted bv Iaw

The bfeieefduty to chsciose
must-disetose-to you in writing certain material adverse facts which-are-eertaintrown
defeets-affecting a property unless disclosure of the information is prohibited by law.

The duty to protect your confidentiality. Unless the law requires it the broker wﬂl not dxsclose your conﬁdentxal
information or the confidential information of other parties. Fhe . SFRAHOTS v e+

brotcertrreontidernee;

exeeptadverse-material-facts:

The duty to safeguard trust funds and other property the broker holds.

Please review this information carefully. A broker or salesperson can answer

your questions about brokerage services, but if you need legal advice, tax advice, or
a professional home inspection, contact an attorney, tax advisor, or home inspector.
This disclosure is required by section 452.135 of the Wisconsin Statutes and is

for information only. It is a plain—language summary of a broker’s duties to you
under section 452.133 of the Wisconsin Statutes.

e CLIENT DISCLOSURES

Revise duties to all parties per customer disclosure

Because you have entered into an agency agreement with a broker, you are the
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broker’s client. A broker owes additional duties to a client.

The broker will provide, at your request, information and advice on real estate

matters that affect your transaction, unless you release the broker from this duty.

;I‘he z;,qent must provide you with information about all material facts affecting the transaction (not just adverse material
acts).

The broker will fulfill the broker’s obligations under the agency agreement and
fulfill your lawful requests that are within the scope of the agency agreement.

The broker will negotiate for you, unless you release the broker from this duty.

The broker will not place the broker’s interests ahead of your interests. The

broker will not, unless required by law, give information or advice to other parties
who are not the broker’s clients, if giving the information or advice is contrary to your
interests.

If you become involved in a transaction in which another party is also the

broker’s client, different duties may apply. If different salespersons employed by the
broker negotiate on behalf of you and the other client, the broker’s duties will remain
the same. If the same salesperson negotiates on behalf of you and the other client,
the salesperson may not favor the interests of either client.

The broker may, with your authorization in the agency agreement, enter into
agreements with subagents. A subagent is another broker who works for your broker
by providing brokerage services for your benefit. A subagent will not put the
subagent’s own interests ahead of your interests. A subagent will not, unless
required by law, provide advice or opinions to other parties if doing so is contrary to
your interests.

5/10/2005
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From:
Sent:
To:

Subject: RE: Follow-up on agency bill

No, just real estate.

From: Sundberg, Christopher [mailto
Sent: Thursday, May 12, 2005 10:13
To: Staff, Rick -VP Legal Services

Subject: RE: Follow-up on agency b

Under proposed 452.01 (2) (b) (sec. 4
broker on the basis of a certain numb
under current law, this only applies to
and businesses?

Staff, Rick -VP Legal Services [r
Thursday, May 12, 2005 10:30 A
Sundberg, Christopher

ckstaff @wra.org]
M

:Christopher.Sundberg@legis.state.wi.us]
AM

il

{ of LRB-1387/1 ), @ person may essentially be presumed to be a
er of sales or exchanges in a given time period. In the draft, and
sales or exchanges of "real estate." Should this include time shares

From: Staff, Rick -VP Legal Services [mailto:rickstaff@wra.org]

Sent: Thursday, May 12, 2005

8:25 AM

To: Sundberg, Christopher; Kunkel, Mark
Cc: Malkasian, Bill - Pres; Theo, Mike - VP Public Affairs

Subject: Follow-up on agency
Chris,

Just.checking in to see if there

bill

is anything you would like to discuss as you work on the

redraft. You can e-mail me or call me at 608-566-9029.

Rick Staff
Vice President

Wisconsin REALTORS Associati

4801 Forest Run Rd. Suite 201

Madison, WI 53704

Phone: 608-242-2265
Fax: 608-242-2279

www.wra.org <http://www.wra.orq/>

This is an advertisement from the WRA.

Unsubscribe: If you unsubscribe, you are directing the WRA to discontinue all e-mail to your e-mail address. You

will not receive any further correspon

dence from the WRA via e-mail (including, but not limited to, education and

convention reminders, political communications such as calls to action, dues information, committee materials,
legal department communications including DR Hottips, etc.), and your e-mail address will be removed from all

WRA membership lists, including the

g"Find a REALTOR" directory on the WRA Web site and membership lists

furnished to other boards. To unsubécribe, click here:_unsubscribe@wra.org <mailto:unsubscribe@wra.org?
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