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Memorandum

STATE OF WISCONSIN
DIRECTOR OF STATE COURTS

DATE: November 10, 2004
TO: Joint Legislative Council
FROM: A. John Voelker, Director of State Courts

SUBJECT:  Proposals for Law Revision Committee

In response to your September 23, 2004 memorandum requesting proposals for minor
substantive remedial measures for consideration by the Law Revision Committee, I am
submitting three suggested changes. The specifics of the proposals are outlined in the
attached documents. The proposals include the following:

7. A correction to a time limit contained in s. 938.38(5)(a);

s

Thank you for consideration of these proposals. 1f you have questions regarding them or
need additional information, please contact our Legislative Liaison, Nancy Rottier. She
can be reached at (608) 267-9733 or at nancy.rottier@wicourts.gov.

AlV/nmr
Attachments

~~




PROPOSAL FOR LAW REVISION COMMITTEE

Department/Program: Supreme Court

Issue Name: Technical Change to Correct Sec. 938.38(5)(a)

Stamtory Change Requested

The Director of State Courts requests a statutory language change to correct what it believes was a
drafting error in s. 938.38(5)(a), Wis. Stats. The following change is requested:

938.38(5)(a) Except as provided in s. 48.63 (5) (d), the court or a panel appointed
under par. (ag) shall review the permanency plan in the manner provided in this
subsection not later than 6 months after the date on which the juvenile was first
removed from his or her home and every 2 6 months after a previous review
under this subsection for as long as the juvenile is placed outside the home, except
that for the review that is required to be conducted not later than 12 months after
the juvenile was first removed from his or her home and the reviews that are
required to be conducted every 12 months after that review the court shall hold a
hearing under sub. (5m) to review the permanency plan, which hearing may be
instead of or in addition to the review under this subsection.

'] - . » E]] .]: S

When a child is placed outside of his or her home, the appropriate state and county agencies are
required to prepare a permanency plan for the future placement of that child. Current practice
requires review of the permanency plan every 6 months. This review complies with the current
provisions of s. 48.38(5)(a), Wis. Stats. and with federal law, but appears to be at odds with the
time limits contained in s. 938.38(5)(a), Wis. Stats.

Need for the Change

Provisions of the federal Adoption and Safe Families Act (ASFA) require that, at a minimum, the
permanency plan for a child removed from his or her home be reviewed every 6 months, either
by administrative panel or the court. The applicable federal regulation provides as follows:

45 CFR 1355.34(c)(2):
(2) Case review system: The State has procedures in place that:

(i) Provide, for each child, a written case plan to be developed jointly with the
child's parent(s) that includes provisions: for placing the child in the least
restrictive, most family-like placement appropriate to his/her needs, and in close
proximity to the parent' home where such placement is in the child's best interests;
for visits with a child placed out of State at least every 12 months by a caseworker
of the agency or of the agency in the State where the child is placed; and for
documentation of the steps taken to make and finalize an adoptive or other
permanent placement when the child cannot return home (sections
422(b)(10)(B)(i1), 471(a)(16) and 475(5)(A) of the Act);




(ii) Provide for periodic review of the status of each child no less frequently .
than once every six months by either a court or by administrative review
(sections 422(b)(10)(B)(ii), 471(a)(16) and 475(5)(B) of the Act); (emphasis
added)

Applicable state statutes relating to this procedure are in conflict. Sec. 48.38(5)(a), Wis. Stats.
requires a review of the child’s out-of-home placement every 6 months, but s. 938.38(5)(a), Wis.
Stats. requires that review every 12 months. These two provisions were designed to be identical,
but an error appears to have been made in the drafting of s. 938.38(5)(2).

Fiscal Effect
There is no ﬁ’scal effect.
E - V S - B

This request has apparently been recommended by the Department of Health and Family Services
in the past, but it does not appear that a formal proposal has been before the Legislature.
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AN ACT .. relating to: the frequency of permanency plan reviews for a juvenile

who is placed outside the home (suggested as remedial legislation by the

Director of State Courts).

Analysis by the Legislative Reference Bureau

Under current law, for each child living in a foster home, treatment foster home,
group home, residential care center for children and youth, secure detention facility,
or shelter care facility or in the home of a relative other than a parent, either under
an order of the court assigned to exercise jurisdiction under the Children’s Code and
the Juvenile Justice Codé4juvenile court) or a voluntary agreement, the agency that
placed the child or that arranged the placement of the child or the agency assigned
primary responsibility for providing services to the child is required to prepare a
written permanency plan for the chilg.

Currently, the Children’s Code! which applies to children who are in need of
protection or services on' certain grounds such as abuse or neglect, requires the
juvenile court¥or a panel appointed by the juvenile court to review a child’s
permanency plan six¥nonths after the child is removed from the home and every six
months after a previous review. The Juvenile Justice Code, which applies to
juveniles who are delinquent or in need of protection or services on certain other
grounds,such as truancy, however, requires the juvenile court or a panel appointed
by the juvenile court to review a juvenile’s permanency plan six¥nonths after the
juvenile is removed from the home and every 12'months after a previous review.

This bill conforms the‘fuvenﬂe Justice Code to the Children’s Code by requiring
the¥juvenile court or a panel appointed by the juvenile court to review a juvenile’s
permanency plan every six¥nonths after a previous review.
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For further information, see the NOTESJprOVided by the Law Revision
Committee of the Joint Legislative Council.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

Law REVISION COMMITTEE PREFATORY NOTE: [This bill is a remedial legislation
proposal, requested by the Director of State Courts¥and introduced by the Law Revision
Committee under s. 13.83 (1) (c) 4., stats.] After careful consideration of the various
provisions of the bill, the Law Revision Committee has determined that this bill makes
minor substantive changes in the statutes, and that these changes are desirable as a
matter of public policy.

SecTION 1. 938.38 (5) (a) of the statutes is amended to read:

938.38 (5) (a) Except as provided in s. 48.63 (5) (d), the court or a panel
appointed under par. (ag) shall review the permanency plan in the manner provided
in this subsection not later than 6 months after the date on which the juvenile was
first removed from his or her home and every 12 ﬁ‘{nonths after a previous review
under this subsection for as long as the juvenile is placed outside the home, except
that for the review that is required to be conducted not later than 12 months after
the juvenile was first removed from his or her home and the reviews that are required
to be conducted every 12 months after that review the court shall hold a hearing
under sub. (5m) to review the permanency plan, which hearing may be instead of or

in addition to the review under this subsection.

History: 1995 a. 77,275, 352; 1997 a. 35, 237, 296; 1999 a. 9; 2001 a. 59, 69, 109; 2003 a. 321.
(END)
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AN ACT to amend938.38 (5) (a) of the statutes; relating to: the frequency of

permanency plan reviews for a juvenile who is placed outside the home

(suggested as remedial legislation by the Director of State Courts).

Analysis by the Legislative Reference Bureau

Under current law, for each child living in a foster home, treatment foster home,
group home, residential care center for children and youth, secure detention facility,
or shelter care facility or in the home of a relative other than a parent, either under
an order of the court assigned to exercise jurisdiction under the Children’s Code and
the Juvenile Justice Code (juvenile court) or a voluntary agreement, the agency that
placed the child or that arranged the placement of the child or the agency assigned
primary responsibility for providing services to the child is required to prepare a
written permanency plan for the child.

Currently, the Children’s Code, which applies to children who are in need of
protection or services on certain grounds, such as abuse or neglect, requires the
juvenile court or a panel appointed by the juvenile court to review a child’s
permanency plan six months after the child is removed from the home and every six
months after a previous review. The Juvenile Justice Code, which applies to
juveniles who are delinquent or in need of protection or services on certain other
grounds, such as truancy, however, requires the juvenile court or a panel appointed
by the juvenile court to review a juvenile’s permanency plan six months after the
juvenile is removed from the home and every 12 months after a previous review.

This bill conforms the Juvenile Justice Code to the Children’s Code by requiring
the juvenile court or a panel appointed by the juvenile court to review a juvenile’s
permanency plan every six months after a previous review.
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For further information, see the NoTES provided by the Law Revision
Committee of the Joint Legislative Council.

The people of the state of Wisconsin, repre§ented in senate and assembly, do
enact as follows:

Law RevisioN COMMITTEE PREFATORY {NOTE: G;}g bill is a remedial legislation
proposal, requested by the Director of State Courts and introduced by the Law Revision
Committee under s. 13.83 (1) (c) 4., stats.h After careful consideration of the various
provisions of the bill, the Law Revision Committee has determined that this bill makes
minor substantive changes in the statutes, and that these changes are desirable as a
matter of public policy.

SECTION 1. 938.38 (5) (a) of the statutes is amended to read:

938.38 (5) (a) Except as provided in s. 48.63 (5) (d), the court or a panel
appointed under par. (ag) shall review the permanency plan in the manner provided
in this subsection not later than 6 months after the date on which the juvenile was
first removed from his or her home and every 12 6 months after a previous review
under this subsection for as long as the juvenile is placed outside the home, except
that for the review that is required to be conducted not later than 12 months after
the juvenile was first removed from his or her home and the reviews that are required
to be conducted every 12 months after that review the court shall hold a hearing
under sub. (5m) to review the permanency plan, which hearing may be instead of or
in addition to the review under this subsection.

(END)
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OTE;) According to the director of state courts, this amendment of the
frequency of permanency plan reviews makes this provision consistent
with current practice, current federal law (see 45 CFR 13:’55.34 (© 2),
and the corresponding provision under the children’s code (s."48.38 (5)
(a), stats.). - =
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"Basford, Sarah

From: Rose, Laura

Sent: Friday, December 23, 2005 10:39 AM
To: LRB.Legal

Cc: Veum, Rachel

Subject: Law Revision Committee bill drafts

Hi there,

Could you please have the following bill drafts jacketed for the Senate:

LRB 1025/1
LRB 1155/1
LRB 1419/2
LRB 1422/2
LRB 1423/2

Thanks very much.

Laura Rose

Laura Rose

Deputy Director, WI Legislative Council
One East Main St., Suite 401

PO Box 2536

Madison, WI 53701-2536

tel: 608.266.9791

fax: 608.266.3830
laura.rose@legis.state.wi.us



