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GOrdon,

We would like a companion bill drafted and jacketed for Rep. Van Roy in the Assembly. Thanks!

Tanya R. Hein
Legislative Aide

State Representative Karl Van Roy
8 West, State Capitol

P.O. Box 8953

Madison, WI 53708

Tel: 608-266-0616
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20001, Sharttitle

§ 1. Short tide. This Act may ba cited as the Home Care Gorlaumer and Worker Protection Act

#9912, Legislative infent

§ 2. The General Assembly intends to protect the home care servicss consumer and those

individusis providing such private, individual services, by uring that both the consumar and
the smpioyee are given the sbility to make informad, knowing decisions regerding their status
as employees. indepsndent contractors snd employsrs.

£99/3 Definitions
§ 3. Definitions. As used in this Act: 4
(3) "Activities of dally Iiving” mesns eating, dressing, Dathing, toilating, tranaferring, or
personsl hyglens.
(b)  *Consumer” means an individual who receives care sorvices in his or her
temporary or permanent residence through a privi sly smployed individua!,
(c) “Depariment meens the Dapartmant of Labor.
(d) “Direcior” means the Director of Labor.

(s) "Empioyee” means any person performing work of services of any kind or charecter
whatsoaver for hire.

(N “Placement agency” mesns any person sngaged for gain or profit in the business of
securing or sttempting 1o secure smpioyment for persons seeking emploayment or
empioyees for employers. This term shai include privete ampioyment agencies,
nures registries and any olher entily that placee ar smployee for private smployment
by 8 consumer in that consumer's residence for purposes of providing home cere
services.

(3 “Home care aide” means a person empioysd In & person’s placs of residenoe io
agsist with the activities of daily fving that require no medical Inisrvention and are

non-invasive.

(h) “Home care smployee® mesns an employee who provides home care services 1o a
conaumer In his or har temporary or parmanent dence.

() “Home care sarvices® means skiiled and/or non-skiled care provided to an individual
In his or her residence for the purpose of enabling that individual ta remain safely
and comfortably In his or her own residence. Homd care Includes, but is not limited
10, companionship, feliowship, nursing, home care ide, and homemaker gervices.

() "Homemaker services” means the completion of hqusehold work, including cooking,
cleaning and compieting miscalianeous choras, that supports the smooth and safe
furictioning of @ consumer'a residence,

(k) "Nursing service” means the assignment of a regisiered nurse or licersed practical
nurse as defined in the Nursing snd Advanced Pragtice Nursing Act to, for the
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purposes of rendering services to a consumer u:far the direction or supervigion of &
phygician or surgeon regiatered to praclice in this state.

()  “Person’ means any Individual, firm, aasociation, partnership, company or

corporation.
299/4. Appitcation of the Act
§ 4. Application of the Act,
This Act shall apply 1o all persons {hat et tha definilion of placement agency. Hesith care
facilities that meet 1his definition, but are otherwlse Teguisted under & seperete statute shall be
exempt from this Act, including nursing homes, home heaith ¢are agenciss, and ass'steg living
facilities.
299/5_ Conaumer notige
§ 8. Consumer notice.

(@ A placement agency shall provide a consumer with a.notice of his or her rights,
dudties, obligations and legs| liabilities 88 & private empiuyer of a homs care services
provicer, This notice shall be provided so the consumer sach time » home cars
employee I8 placed in tha consumer's home A separate notice shall not be requlred
in those Instances whers a home care employea is tsmporarily covering aor
substituting for tha consumer's reguier homs care §mployee.

(b) The Consumer Notice shall be on a form prese by tha Department, and shajl
include, a1 8 minimum, the following information:

1. The duties, responsibliities, obligations and Isga ilsbliifias of the placsment
agency to the empioyes and o the tonsumer. Such description ehall clearly sel
forth the consumer's responaibility (if eny) for: ;
% i. Day-to-day supervialon of the employes;
I. Assigning duties to the employee;
Wi Hinng, firing and discipline of the empl
Iv. Provision of equipment or Mmadferipls foroz:j by the employes;
v. Performing a criminal background check on the employee;
vi. Checking employee references; and,
vil. Ensuring credentials and appropriate | cortification of an employss
2. Astatement identifying the plecement agency as an employer, joimt empioyer,
lsasing smployer, or non-employer, as appl with the responsbility it
wﬂ!mm(ﬂany)formcpaymmm s, 30cial sacurity, overtme,
workers’ compensation snd unemployment com paymants
3. Asiatement that, regardiess of the piacement a ncy's stalus, the congumer
may bs considered an employsr under various siata and federal meni
iaws, and that if this is the case, he or 8he may be haid responsibis for the
payment of federsal, stata and iocal taxes, social , overtime and minimum
wages, unemployment and worcers’ compansation insurance payments.
Page 3 of S
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4. A list of the forms that 1he consumar may be raquired by law to complete snd
aubmit as an employer.

5. The panaities that may be assessad against ¢ consumer in the evant that he or
she Is determined to be an employer but has not fuifilied his or her obligations as
8n empioyer,

6. The Deparntment's appropriate phone number(s) and address(es), In the svent
the consumer has questions conoeining the content of the nofice,

r Notioe shall not rolieve a
423 &n employer. Howevar, in the
Notice and the consumer is

event a placement agency fails to provide a Cans
determined by the Department to be liable fo the
axes, warkers' compensation or Unempleyment
have 8 right of indemnification against the placem
actual amounts paid to or on behall of the emp!
attorneye’ fees and costs,

£29/8. Emplpvgy Notics
§ 6. Employee Notica, -
(8) A placement agency shall provide a nctice to nc:\lhomo Care employwe who s

mpensation, the consumer shafl
nt agency, which shall Include the
9, a8 wall as the consumaers

placed with a consumer that 015 out the employesis legal relationship with the
Placement agsncy and the conaumer, The Employqe Notice shall be provided to the
employee upon his or her placement in a consumer's home.

(b) The Employes Notice shall be on a form prascribed by ths Department, and shal
inciude, al 2 minimum, the following information:

1. The dulies, responsibiiities, obligations and hm}nabimm the placement agancy,
|

the congumer, and the employee,; in the avent 1 { employee is determined 10 be
an independani contractor. Such description sheyl Include the foliowing
information:

l. A siatement as to the Party respomsidle for the pesyman{ of the smployee’s

wages, taxes, social securlty, unsmployment and workars' compensation
insurance;

il. A statement identifying which perty will be responsible for the empioyes’s
hiring, firing, disciplina, day-to-day supervis|
pravision of equipment ar materials for use

2. The Department's appropriats phons number(s) and addreas(as), in the event
the employee has questions conceming the contanta of the notice.

() Aplacement agency’s fallure to provide aych o nolice {o an empioyes shal| subject
that egency (o civil fines and/or Renalties as sat forth |n this Act

‘ » . ‘ ’
§ 7. Investigations; orders: civil penalties,

(a) The Department may at any {ime, and shall ypon recejving a complaint from any
interastad person, investigate a Piacement agency's violation of this Act.

Pageaets
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any placemeant age

records, papers and other evidence in any in
administer osths or affirmations fo withecses.

After pppropriate notice and Investigatian, and if s
Dapartment may Issue and cause fo be served
desist from violation of this Act and lo take any fu
necessary to eliminate the effect of the viciation,

()

(c)
Issued under this Act, the Direclor mey cornme

coun an orger directing the person 1o obey the ord
to punishment far contempt of court.

(@) In addition to any ordsr or action, tha Department

Whenaever it appears that any person has m‘olat::{

an

NCy. may compel by sub .lnramdnmonormpowon,mo
thdwlwp%mm of books, payroils,
ion or hearing, and may

pported by the evidem, the
ony person an order to cesse and

aclion that is reagonably

valid order of the Department

action and oblain from the

rof the Depanment or be subject

nay petition & court of compstent

jurisdiction for an order enjoining any violation of this Act.

agency ihat viaiales this Act or the

Any placement
€l penalty of $1,000.00 per day p

be subjectio a

(o)

recovered in a civil action brought by the
the State of {ilinols or the State's attomey of any
occurred. The court may
Act, together with any cosls or atiomey’s fems are|
penalties. be paid 1o the Department. The fact thet
Sxcuse any persan from ligbility for civil penaities a

rocsd

PEY/E A GBIy e A

¥
&

§ 8. llinole Administrative Procedure
the contestad case
this Act,

&1% ¢

i
4.

vl r th ] v

§ 8. Review under the Adminiatrative Review
Depentment under this Act are subject to judi
ag now or herpafter amended, and s rules,
3-101 of the Coda of Civil Procedure,

999/10. Rulsmoking

§ 10. Rulemaking. The Department shali
Procedure Act to implement this Act.

For More information Coptact

Nastional Privata Outy Association
8604 Allisonville Road, Suite 260
Indianapolis, IN 46250

Web: www.privetedutyhomecare.org
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provisions and the requirements of Section

cial review under {
Administrative dec)
83 nNow or hersafter amen

adop! rules pursuant to|

Phons: 317,84
Fax: 317,576,

751
Email: i home

SNY

fules adopted under this Act shall

r violation,
Bosassed by the Department in an adminlatrative action and m
Director trough the Attomay Generai of
nly in which tha violation

CWil penatties may be
. if necossary, ba

Act, The lifinols Administrative Procedure Act, including
10-65 of that Act ahaj| apply to

law. All final adrministrative decisions of the

Adminigirativa Review Law,

lon |8 defined a5 in Section
ad.

the llinois Adminiatrative
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AN ACT to amend 105.15; and to create 20.445 (1) (gr) and 105.115 of the
statutes; relating to: requiring a home care placement agency that places a
home care worker in the residence of a home care consumer to provide notice
to the consumer concerning the rights, duties, responsibilities, and liabilities
of the consumer with respect to the worker and notice to the worker concerning
the worker’s employment status, granting rule-making authority, making an

appropriation, and providing a penalty.

Analysis by the Legislative Reference Bureau

Under current law, the Department of Workforce Development (DWD)
regulates employment agents and temporary help services. Currently, “employment
agent” is defined as a person who furnishes to persons seeking employment or to
employers seeking help information enabling those persons to secure employment
or those employers to secure help and “temporary help service” is defined as a person
employing individuals to render part-time or temporary services to, for, or under the
direction of a third person.

This bill requires a home care placement agency that places a home care worker
in the temporary or permanent residence of a home care consumer to provide the
home care consumer with a notice of his or her rights, duties, responsibilities, and
liabilities with respect to the worker. The bill requires the notice to include, at a
minimum, all of the following information:
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1. A statement specifying the duties, responsibilities, and liabilities of the home
care placement agency with respect to the home care consumer and the home care
worker and the duties, responsibilities, and liabilities of the home care consumer
with respect to the home care worker, including the consumer's responsibilities, if
any, for the day—to—-day supervision of the home care worker; assigning duties to the
home care worker; hiring, firing, and discipline of the home care worker; providing
equipment or materials for use by the home care worker; performing a background
investigation of the home care worker; and ensuring that the home care worker has
any credential, license, registration, certification, permit, or approval that is
required for the home care worker to provide adequate home care services for the
home care consumer.

2. A statement of the employment status of the home care worker, specifically,
whether the home care worker is an employee of the home care placement agency or
of the home care consumer or is an independent contractor and a statement
identifying which party is responsible for paying the wages or salary of the home care
worker, paying federal social security taxes and state and federal unemployment
contributions or taxes with respect to the home care worker, and providing worker’s
compensation coverage for the home care worker.

3. A statement that, notwithstanding the employment status of the home care
worker specified in the notice, the home care consumer may be determined to be the
employer of the home care worker for purposes of certain state and federal labor laws
and that, if that is the case, the home care consumer may be held responsible for
paying the wages or salary of the home care worker, paying federal social security
taxes and state and federal unemployment contributions or taxes with respect to the
home care worker, providing worker’s compensation coverage for the home care
worker, and complying with various other state and federal labor laws.

4. A list of the forms that the home care consumer may be required to complete
and file if the home care consumer is determined to be the employer of the home care
worker.

5. A statement of the penalties that may be assessed against the home care
consumer if he or she is determined to be the employer of the home care worker and
does not fulfill his or her duties and responsibilities as the employer of the home care
worker.

6. A telephone number and address at which the home care consumer may
contact DWD if he or she has any questions about the contents of the notice.

7. A statement acknowledging that the home care consumer has received and
understands the notice and a line for the home care consumer’s signature located
immediately below that statement.

This bill also requires a home care placement agency that places a home care
worker in the temporary or permanent residence of a home care consumer to provide
the home care worker with a notice stating the employment status of the home care
worker, specifically, whether the home care worker is an employee of the home care
placement agency or of the home care consumer or is an independent contractor. The
bill requires the notice to include, at a minimum, all of the following information:
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1. A statement that, notwithstanding the employment status of the home care
worker specified in the notice, the home care worker may be determined to be an
independent contractor for purposes of certain state and federal labor laws and, if
that is the case, a description of the duties, responsibilities, and liabilities of the
home care placement agency and the home care consumer with respect to the home
care worker and the duties, responsibilities, and liabilities of the home care worker
as a result of that independent contractor status. That description must include the
identity of the party who is responsible for paying the wages or salary of the home
care worker, paying federal social security taxes and state and federal
unemployment contributions or taxes with respect to the home care worker, and
providing worker’s compensation coverage for the home care worker. The
description must also include: the identity of the party who is responsible for the
day—-to—day supervision of the home care worker; assigning duties to the home care
worker; hiring, firing, and discipline of the home care worker; and providing
equipment or materials for use by the home care worker.

2. A telephone number and address at which the home care consumer may
contact DWD if he or she has any questions about the contents of the notice.

3. A statement acknowledging that the home care worker has received and
understands the notice and a line for the home care worker’s signature located
immediately below that statement.

For purposes of the bill:

1. “Home care services” is defined as skilled or unskilled care, including
companionship services, homemaker services, nursing services, and personal care
services, provided to a person in his or her temporary or permanent residence for the
purpose of enabling the person to remain safely and comfortably in that residence.

2. "Home care placement agency” is defined as a person that is engaged for
profit in the business of placing home care workers in the temporary or permanent
residences of home care consumers for the purpose of providing home care services
to those home care consumers, including an employment agent or a temporary help
service. “Home care placement agency”, however, does not include any facility,
organization, or service licensed or certified by or registered with the Department of
Health and Family Services that places or arranges for the placement of home care
workers in the temporary or permanent residences of home care consumers for the
purpose of providing home care services to those home care consumers.

For further information see the state fiscal estimate, which will be printed as
an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SECTION 1. 20.445 (1) (gr) of the statutes is created to read:
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20.445 (1) (gr) Home care placement agency surcharge. All moneys received
from surcharges collected under s. 105.115 (4) (c), for the investigation of complaints
under s. 105.115 (4) (a).

SECTION 2. 105.115 of the statutes is created to read:

105.115 Notice to home care consumers and workers. (1) DEFINITIONS.
In this section:

(@) “Companionship services” means services that provide fellowship and
protection for a person who, because of advanced age or physical or mental infirmity,
cannot care for his or her own needs.

(b) “Home care consumer” means a person who receives home care services in
his or her temporary or permanent residence from a home care worker.

(c) “Home care placement agency” means a person that is engaged for profit in
the business of placing home care workers in the temporary or permanent residences
of home care consumers for the purpose of providing home care services to those
home care consumers, including an employment agent engaged in the business
specified in s. 105.01 (1) (intro.), a temporary help service, as defined in s. 105.01 (1)
(b), or a person specified in s. 105.01 (1) (f) whose fees or charges are paid entirely
by a home care consumer. “Home care placement agency” does not include an adult
family home, as defined in s. 50.01 (1), a community-based residential facility, as
defined in s. 50.01 (1g), a residential care apartment complex, as defined in s. 50.01
(1d), a nursing home, as defined in's. 46.27 (1) (b), a hospital, as defined in s. 50.33
(2), a home health agency, as defined in s. 50.49 (1) (a), a rural medical center, as
defined in s. 50.50 (11), a hospice, as defined in s. 50.90 (1), or any other facility,
organization, or service licensed or certified by or registered with the department of

health and family services that places or arranges for the placement of home care



S O s W N

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

2005 - 2006 Legislature -5- Lgaﬁoﬁﬁ

BILL SECTION 2

workers in the temporary or permanent residences of home care consumers for the
purpose of providing home care services to those home care consumers.

(d) “Home care services” means skilled or unskilled care provided to a person
in his or her temporary or permanent residence for the purpose of enabling the
person to remain safely and comfortably in that residence. “Home care services”
include companionship services, homemaker services, nursing services, and
personal care services.

(e) “Home care worker” means a person who provides home care services to a
home care consumer in the temporary or permanent residence of the home care
consumer.

(f) “Homemaker services” means household work, including preparing meals,
laundering clothes, making beds, cleaning, performing errands and shopping,
completing other miscellaneous chores, and performing any other activities that
support the smooth and safe functioning of a home care consumer’s residence.

(g) “Nursing services” means nursing procedures, other than personal care
services, that are permitted to be performed by a registered nurse under s. 441.001
(2) or by a licensed practical nurse under s. 441.001 (3).

(h) “Personal care services” means assistance with the activities of daily living,
such as eating, dressing, bathing, personal hygiene, and ambulation, but does not
include nursing services.

(2) NOTICE TO HOME CARE CONSUMERS. Whenever a home care placement agency
places a home care worker in the temporary or permanent residence of a home care
consumer, the home care placement agency shall provide the home care consumer
with a notice of the rights, duties, responsibilities, and liabilities of the home care

consumer with respect to the home care worker, except that a home care placement
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agency is not required to provide that notice when placing a home care worker who
is temporarily substituting for the regular home care worker of a home care
consumer. The notice shall be on a form prescribed by the department and shall
include, at a minimum, all of the following:

(a) A statement specifying the duties, responsibilities, and liabilities of the
home care placement agency with respect to the home care consumer and the home
care worker and the duties, responsibilities, and liabilities of the home care
consumer with respect to the home care worker. The statement shall clearly specify
the home care consumer'’s responsibility, if any, for all of the following:

1. Day-to—-day supervision of the home care worker.

Assigning duties to the home care worker.
Hiring, firing, and discipline of the home care worker.
Providing equipment or materials for use by the home care worker.

Performing a background investigation of the home care worker.

® o s w N

Ensuring that the home care worker has any credential, as defined in s.
440.01 (2) (a), or any other license, registration, certification, permit, or approval
that is required for the home care worker to provide adequate home care services for
the home care consumer.

(b) A statement of the employment status of the home care worker, specifically,
whether the hdme care worker is an employee of the home care placement agency or
of the home care consumer or is an independent contractor and a statement
identifying which party is responsible for paying the wages or salary of the home care
worker, paying federal social security taxes and state and federal unemployment
contributions or taxes with respect to the home care worker, and providing worker’s

compensation coverage for the home care worker.
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(c) A statement that, notwithstanding the employment status of the home care
worker specified in the notice, the home care consumer may be determined to be the
employer of the home care worker for purposes of certain state and federal labor laws
and that, if that is the case, the home care consumer may be held responsible for
paying the wages or salary of the home care worker, paying federal social security
taxes and state and federal unemployment contributions or taxes with respect to the
home care worker, providing worker’s compensation coverage for the home care
worker, and complying with various other state and federal labor laws.

(d) A list of the forms that the home care consumer may be required to complete
and file if the home care consumer is determined to be the employer of the home care
worker.

(e) A statement of the penalties that may be assessed against the home care
consumer if he or she is determined to be the employer of the home care worker and
does not fulfill his or her duties and responsibilities as the employer of the home care
worker.

() A telephone number and address at which the home care consumer may
contact the department if he or she has any questions about the contents of the notice.

(g) A statement acknowledging that the home care consumer has received and
understands the notice provided under this subsection and a line for the home care
consumer'’s signature located immediately below that statement. The home care
placement agency shall give the home care consumer one copy of the notice signed
by the home care consumer and shall retain one copy in its files.

(3) NOTICE TO HOME CARE WORKERS. Whenever a home care placement agency
places a home care worker in the temporary or permanent residence of a home care

consumer, the home care placement agency shall provide the home care worker with
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a notice stating the employment status of the home care worker, specifically, whether
the home care worker is an employee of the home care placement agency or of the
home care consumer or is an independent contractor. The notice shall be on a form
prescribed by the department and shall include, at a minimum, all of the following:

(@) A statement that, notwithstanding the employment status of the home care
worker specified in the notice, the home care worker may be determined to be an
independent contractor for purposes of certain state and federal labor laws and, if
that is the case, a description of the duties, responsibilities, and liabilities of the
home care placement agency and the home care consumer with respect to the home
care worker and the duties, responsibilities, and liabilities of the home care worker
as a result of that independent contractor status. That description shall include, at
a minimum, all of the following information:

1. A statement identifying which party is responsible for paying the wages or
salary of the home care worker, paying federal social security taxes and state and
federal unemployment contributions or taxes with respect to the home care worker,
and providing worker’s compensation coverage for the home care worker.

2. A statement identifying which party is responsible for the day-to—day
supervision of the home care worker, assigning duties to the home care worker,
hiring, firing, and discipline of the home care worker, and providing equipment or
materials for use by the home care worker.

(b) A telephone number and address at which the home care worker may
contact the department if he or she has any questions about the contents of the notice.

(c) A statement acknowledging that the home care worker has received and
understands the notice provided under this subsection and a line for the home care

worker’s signature located immediately below that statement. The home care
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placement agency shall give the home care worker one copy of the notice signed by
the home care worker and shall retain one copy in its files.

(4) INVESTIGATIONS, REMEDIES, AND PENALTIES. (a) If the department receives a
complaint and determines that there is probable cause to believe that a home care
placement agency has failed to provide to a home care consumer the notice required
under sub. (2) or to provide to a home care worker the notice required under sub. (3),
the department shall have the right of entry and audit under ss. 105.08 and 105.09
as to the home care placement agency.

(b) The failure of a home care placement agency to provide the notice required
under sub. (2) to a home care consumer who is determined to be the employer of a
home care worker does not relieve the home care consumer of any of his or her duties,
responsibilities, or liabilities as the employer of the home care worker. If a home care
placement agency fails to provide the notice under sub. (2) to a home care consumer
and if the home care consumer is determined to be liable for the payment of wages
or salary to the home care worker, for the payment of federal social security taxes and
state and federal unemployment contributions or taxes with respect to the home care
worker, or for the provision of worker's compensation coverage for the home care
worker, the home care consumer shall have a right of indemnification against the
home care placement agency for all amounts paid as a result of that liability,
including costs and reasonable actual attorney fees as may be incurred by the home
care consumer in seeking that indemnification.

(c) Any home care placement agency that fails to provide the notice to a home
care consumer required under sub. (2) or the notice to a home care worker required
under sub. (3) may be penalized as provided in s. 103.005 (12) and, in addition may

be required to pay a surcharge of not more than $1,000. All moneys received as
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surcharges under this paragraph shall be deposited in the general fund and credited
to the appropriation account under s. 20.445 (1) (gr). Each day of continued violation
constitutes a separate offense.

(5) RuLEs. The department shall promulgate rules to implement this section.

SECTION 3. 105.15 of the statutes is amended to read:

105.15 General powers of department applicable; penalties. Such
investigations, classifications, and orders shall be made as provided in s. 103.005 and
the penalties specified in s. 103.005 (12) shall apply to and be imposed for any
violation of ss. 105.01 to 4053+ 105.115 or 105.13 to 105.15. The department may

also order a person who operates an employment agency in violation of s. 105.05 (1)
to make refunds as provided under s. 105.16 (2). Orders issued under this section
are subject to review in the manner provided in ch. 227.

SECTION 4. Nonstatutory provisions.

(1) HOME CARE CONSUMER AND WORKER NOTICE; RULES; ECONOMIC IMPACT REPORT
EXCEPTION. The department of workforce development shall submit in proposed form
the rules required under section 105.115 (5) of the statutes, as created by this act,
to the legislative council staff under section 227.15 of the statutes no later than the
first day of the 6th month beginning after the effective date of this subsection.
Notwithstanding section 227.137 (2) of the statutes, the secretary of administration
may not require the department of workforce development to prepare an economic
impact report for the rules required under section 105.115 (5) of the statutes, as
created by this act.

SEcTION 5. Initial applicability.

(1) HOME CARE CONSUMER AND WORKER NOTICE. This act first applies to a home

care worker, as defined in section 105.115 (1) (e} of the statutes, as created by this
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act, who is placed in the residence of a home care consumer, as defined in section
105.115 (1) (b) of the statutes, as created by this act, on the effective date of this
subsection.

SECTION 6. Effective date.

(1) HoME CARE CONSUMER AND WORKER NOTICE. This act takes effect on the first
day of the 12th month beginning after publication.

(END)
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AN ACT ¢to amend 105.15; and o create 20.445 (1) (gr) and 105.115 of the

statutes; relating to: requiring a home care placement agency that places a
home care worker in the residence of a home care consumer to provide notice
to the consumer concerning the rights, duties, responsibilities, and liabilities
of the consumer with respect to the worker and notice to the worker concerning
the worker’s employment status, granting rule-making authority, making an

appropriation, and providing a penalty.

Analysis by the Legislative Reference Bureau

Under current law, the Department of Workforce Development (DWD)
regulates employment agents teeg) Currently, “employment
agent” is defined as a person who furnishes to persons seeking employment or to
employers seeking help information enabling those persons to secure employment
or those employers to secure help and-“temperary-help-serv Dersol),
employing-rrdividtuatstorenderpa ImTe or-tempeorary-serviees—to; 1T, or underthe

F - " » V
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This bill requires a home care placement agency that places a home care worker
in the temporary or permanent residence of a home care consumer to provide the
home care consumer with a notice of his or her rights, duties, responsibilities, and
liabilities with respect to the worker. The bill requires the notice to include, at a
minimum, all of the following information: ‘
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1. A statement specifying the duties, respongjbilities, and liabilities of the home
care placement agengy with respect to the home dare consumer and the home care
worker and the duties, responsibilities, and liabilities of the home care consumer
with respect to the home care worker, including the consumer’s responsibilities, if
any, for the day-to—day supervision of the home care\worker; assigning duties to the
home care worker; hiring, firing, and discipline of th home care worker; providing
equipment or materials for use by the home care worker; performing a background
investigation of the home care worker; and ensuring thit the home care worker has
any credential, hce?xse, registration, certification, permit, or approval that is
required for the home care worker to provide adequate home care services for the.
home care consumer! \ Qs & iﬁm\’ﬁ?‘%

2. A statement of the employment status of the home\care worker; Specifically,
whether the home care worker is an employee of the home care placement agency or
of the home care consumer or is an independent contractor and ‘a statement
identifying which paﬁ% is responsible for paying the wages or salary of the home care
worker, paying federal\social security taxes and state and fe¢deral unemployment
contributions or taxes with respect to the home care worker, a rding worker’s
compensation wmagi the home care worker.

3. A statement that, notwithstanding the employment status of the home care
worker specified in the notice, the home care consumer may be détermined to be the
employer of the home care worker for purposes of certain state an d federal labor laws
and that, if that is the case, the home care consumer may be held responsible for

N7y paying the wages or salary of the home care worker, paying federhl social security
) taxes and state and federal unemployment contributions or taxes with respect to the
home care worker, | idipg worker’s compensation coverage forkthe home care
worker, and complying with various other state and federal labor laws.

4. Alist of the forms that the home care consumer may be required to complete
and file if the home care consumer is determined to be the employer of the home care
worker.

5. A statement of the penalties that may be assessed against the home care
consumer if he or she is determined to be the employer of the home care worker and
does not fulfill his or her duties and responsibilities as the employer of the home care
worker.

6. A telephone number and address at which the home care consumer may
contact DWD if he or she has any questions about the contents of the notice.

7. A statement acknowledging that the home care consumer has received and
understands the notice and a line for the home care consumer’s signature located
immediately below that statement.

This bill also requires a home care placement agency that places a home care
worker in the temporary or permanent residence of a home care consumer to provide
the home care worker with a notice stating the employment status of the home care
worker, specifically, whether the home care worker is an employee of the home care
placement agency or of the home care consumer or is an independent contractor. The
bill requires the notice to include, at a minimum, all of the following information:

R
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1. A statement that, notwithstanding the émployment status of the home care
worker specified in the notice, the home care worker may be determined to be an
independent contractor for purposes of certain state and federal labor laws and, if
that is the case, a description of the duties, res@onsibilities, and liabilities of the
home care placement agency and the home care consumer with respect to the home
care worker and the duties, responsibilities, and liabilities of the home care worker
as a result of that independent contractor status. That description must include the
identity of the party who is responsible for paying the wages or salary of the home

e care worker, paying federal social security |taxes and state and federal
gfawf*f’i}\ unemployment contributions or taxes with respjzt to the home care worker, and

N i worker’s compensation g the home care worker. The
description must also include: the identity of the party who is responsible for the
day—to—day supervision of the home care worker; assigning duties to the home care
worker; hiring, firing, and discipline of the home care worker; and providing
equipment or materials for use by the home care worker.

2. A telephone number and address at which the home care consumer may
contact DWD if he or she has any questions about the contents of the notice.

3. A statement acknowledging that the home care worker has received and
understands the notice and a line for the home care worker’s signature located
immediately below that statement.

For purposes of the bill:

1. “Home care services” is defined as skilled or unskilled care, including
companionship services, homemaker services, nursing services, and personal care
services, provided to a person in his or her temporary or permanent residence for the
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fiscal estimate, which will be printed as

For further inormation see the state
an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

e
1 SECTION 1. 20.445 (1) (gr) of the statutes is created to read:
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20.445 (1) (gr) Home care placement agency surcharge. All moneys received
from surcharges collected under s. 105.115 (4) (c), for the investigation of complaints
under s. 105.115 (4) (a).

SECTION 2. 105.115 of the statutes is created to read:

105.115 Notice to home care consumers and workers. (1) DEFINITIONS.
In this section:

(a) “Companionship services” means services that provide fellowship and
protection for a person who, because of advanced age or physical or mental infirmity,
cannot care for his or her own needs.

(b) “Home care consumer” means a person who receives home care services in
his or her temporary or permanent residence from a home care worker.

hg;::g care placement agency” means a person that is engaged Wpﬁm
t Usin f\placing home care workers in the temporary or permanent residences
of home care consumers for the purpose of providing home care services to those

home care consumers, including an employment agent engaged in the business

specified in s. 105.01 (1) (intro.)/

(b or a person specified in s. 105.01 (1) (f) whose fees or charges are paid entirely

by a home care consumer. “‘Home careplacement-agency doesnot incladerpd -addlt--
family home;-as-definedIn s. 50.01 (1), a community-based residential facility, a

ﬁned in s. 50.01 (1g), a residgntial care apartment complexyas defined in s. 50.0

(1d), a nursing home, as defined in s46.27 (1) (b), ab sital, as defined in s. 50.
(2), a home health agency, as defined in s. 549 (1) (a), a rural medical center, %s

defined in s. 50.50 (11), a hospice, a5 defined in s." 50.90 (1), or any other facﬂitér,

rganization, or service licensed or certified by or registeredw ith the department o

ealth and family serviCes that places or arranges for-the placemient-of home-earé
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Rurpose of providing home care servicestr

(d) “Home care services” means skilled or unskilled care provided to a person
in his or her temporary or permanent residence for the purpose of enabling the
person to remain safely and comfortably in that residence. “Home care services”
include companionship services, homemaker services, nursing services, and
personal care services.

(e) “Home care worker” means a person who provides home care services to a
home care consumer in the temporary or permanent residence of the home care
consumer.

(f) “Homemaker services” means household work, including preparing meals,
laundering clothes, making beds, cleaning, performing errands and shopping,
completing other miscellaneous chores, and performing any other activities that
support the smooth and safe functioning of a home care consumer’s residence.

(g) “Nursing services” means nursing procedures, other than personal care
services, that are permitted to be performed by a registered nurse under s. 441.001
(2) or by a licensed practical nurse under s. 441.001 (3).

(h) “Personal care services” means assistance with the activities of daily living,
such as eating, dressing, bathing, personal hygiene, and ambulation, but does not
include nursing services.

(2) NOTICE TO HOME CARE CONSUMERS. Whenever a home care placement agency
places a home care worker in the temporary or permanent residence of a home care
consumer, the home care placement agency shall provide the home care consumer
with a notice of the rights, duties, responsibilities, and liabilities of the home care

consumer with respect to the home care worker, except that a home care placement
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agency is not required to provide that notice when placing a home care worker who

is temporarily substituting for the regular home care worker of a home care

consumer. The notice shall be on a form prescribed by the department and shall
include, at a minimum, all of the following:

(a) A statement specifying the duties, responsibilities, and liabilities of the
home care placement agency with respect to the home care consumer and the home
care worker and the duties, responsibilities, and liabilities of the home care
consumer with respect to the home care worker. The statement shall clearly specify
the home care consumer’s responsibility, if any, for all of the following:

1. Day-to—day supervision of the home care worker.

bo

Assigning duties to the home care worker.
Hiring, firing, and discipline of the home care worker.

Providing equipment or materials for use by the home care worker.

oo W

Performing a background investigation of the home care worker.

6. Ensuring that the home care worker has any credential, as defined in s.
440.01 (2) (a), or any other license, registration, certification, permit, or approval
that is required for the home care worker to provide adequate home care services for
the home care consumer.

(b) A statement of the employment status of the home care worker, specifically,
whether the home care worker is an employee of the home care placement agency or
of the home care consumer or is an independent contractor and a statement
identifying which party is responsible for paying the wages or salary of the home care

worker, paying federal social security taxes and state and federal unemployment

contributions or taxes with respect to the home care worker, and BPIox

compensation cgyuexage-for the home care worker.
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(c) A statement that, notwithstanding the employment status of the home care
worker specified in the notice, the home care consumer may be determined to be the
employer of the home care worker for purposes of certain st‘é}e and federal labor laws
and that, if that is the case, the home care consumer may E\e held responsible for
paying the wages or salary of the home care worker, paying federal social security
taxes and state and federal unemployment contributions or taxes with respect to the
home care worker, Sreidingl orker’s compensation &Wmﬁge’gthe home care
worker, and complying with various other state and federal labor laws.

(d) Alist of the forms that the home care consumer may be required to complete
and file if the home care consumer is determined to be the employer of the home care
worker.

(e) A statement of the penalties that may be assessed against the home care
consumer if he or she is determined to be the employer of the home care worker and
does not fulfill his or her duties and responsibilities as the employer of the home care
worker.

(f) A telephone number and address at which the home care consumer may
contact the department if he or she has any questions about the contents of the notice.

(g) A statement acknowledging that the home care consumer has received and
understands the notice provided under this subsection and a line for the home care
consumer’s signature located immediately below that statement. The home care
placement agency shall give the home care consumer one copy of the notice signed
by the home care consumer and shall retain one copy in its files.

(3) NOTICE TO HOME CARE WORKERS. Whenever a home care placement agency
places a home care worker in the temporary or permanent residence of a home care

consumer, the home care placement agency shall provide the home care worker with
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1 a notice stating the employment status of the home care worker, specifically, whether
2 the home care worker is an employee of the home care placement agency or of the
3 home care consumer or is an independent contractor. The notice shall be on a form
4 prescribed by the department and shall include, at a minimum, all of the following:
5 (a) A statement that, notwithstanding the employment status of the home care
6 worker specified in the notice, the home care worker may be determined to be an
7 independent contractor for purposes of certain state and federal labor laws and, if
8 that is the case, a description of the duties, responsibilities, and liabilities of the
9 home care placement agency and the home care consumer with respect to the home
10 care worker and the duties, responsibilities, and liabilities of the home care worker
11 as a result of that independent contractor status. That demswcwrzggﬁr}w shall include, at S
12 a minimum, all of the following information: \E }::\ji‘\(mf TL’W"M\& %%gm% M)Mz b
13 1. A statement identifying which party is resgonsible for paying the;a;esozwmww
14 salary of the home care worker, paying federal socjal security taxes and state and

R BRSO A

15 feder, mployment contributions or taxes with respect to the home care worker,
; '?i G w
@ and Tk orker’s compensation cqy the home care worker.

17 2. A statement identifying which party is responsible for the day-to—day
18 supervision of the home care worker, assigning duties to the home care worker,
19 hiring, firing, and discipline of the home care worker, and providing equipment or
20 materials for use by the home care worker.

21 (b) A telephone number and address at which the home care worker may
22 contact the department if he or she has any questions about the contents of the notice.
23 (c) A statement acknowledging that the home care worker has received and
24 understands the notice provided under this subsection and a line for the home care

25 worker’s signature located immediately below that statement. The home care
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placement agency shall give the home care worker one copy of the notice signed by
the home care worker and shall retain one copy in its files.

(4) INVESTIGATIONS, REMEDIES, AND PENALTIES. (a) If the department receives a
complaint and determines that there is probable cause to believe that a home care
placement agency has failed to provide to a home care consumer the notice required
under sub. (2) or to provide to a home care worker the notice required under sub. (3),

the department shall have the right of entry and audit under ss. 105.08 and 105.09

as to the home care placement agency.

)tq_a home care consumer who is determined to be the émployer of a

home care worker doés 7of his or her dutie%,

£

worker’s compensation coverage for the home care
/%"%

e
eb6nsumer shall have a right of indemniﬁca\ffagkagainst the
.

(c) Any home care placement agency that fails to provide the notice to a home

care consumer required under sub. (2) or the notice to a home care worker required
under sub. (3) may be penalized as provided in s. 103.005 (12) and, in addition may

be required to pay a surcharge of not more than $1,000. All moneys received as
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surcharges under this paragraph shall be deposited in the general fund and credited

to the appropriation account under s. 20.445 (1) (gr). Each day of continued violation
constitutes a separate offense.

(5) RuLEs. The department ghall promulgate rules to implement this section.

SECTION 3. 105.15 of the st;;utes is amended to read:

105.15 General powers of department applicable; penalties. Such
investigations, classifications, and orders shall be made as provided in s. 103.005 and
the penalties specified in s. 103.005 (12) shall apply to and be imposed for any
violation of ss. 105.01 to $05-11 105.115 or 105.13 to 105.15. The department may
also order a person who operates an employment agency in violation of s. 105.05 (1)
to make refunds as provided under s. 105.16 (2). Orders issued under this section
are subject to review in the manner provided in ch. 227.

SECTION 4. Nonstatutory provisions.

(1) HOME CARE CONSUMER AND WORKER NOTICE; RULES; ECONOMIC IMPACT REPORT
EXCEPTION. The department of workforce development shall submit in proposed form
the rules required under section 105.115 (5) of the statutes, as created by this act,
to the legislative council staff under section 227.15 of the statutes no later than the
first day of the 6th month beginning after the effective date of this subsection.
Notwithstanding section 227.137 (2) of the statutes, the secretary of administration
may not require the department of workforce development to prepare an economic
impact report for the rules required under section 105.115 (5) of the statutes, as
created by this act.

SECTION 5. Initial applicability.

(1) HOME CARE CONSUMER AND WORKER NOTICE. This act first applies to a home

care worker, as defined in section 105.115 (1) (e) of the statutes, as created by this
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1 act, who is placed in the residence of a home care consumer, as defined in section
2 105.115 (1) (b) of the statutes, as created by this act, on the effective date of this
3 subsection.
4 SECTION 6. Effective date.
5 (1) HOME CARE CONSUMER AND WORKER NOTICE. This act takes effect on the first
6 day of the 12th month beginning after publication.

7 (END)
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(b) Any homg care placement agency that fails to provide the notice required
under sub. (é/; or (g) shall be considered to be the employer of the home care worker
and shall be liable for the payment of wages or salary to the home care worker, for
the payment of federal social security taxes and state and federal unemployment
contributions or taxes with respect to the home care worker, for the procurement of
worker’s compensation or liability insurance covering injury to the home care
worker, and for the fulfillment of all other duties and responsibilities of the employer

of the home care worker.

(END OF INSERT)

(INSERT A)

CQ:/ Finally, the bill provides that any home care placement agency that fails to

provide the notices required under the bill shall be considered to be the employer of
the home care worker and shall be liable for the payment of wages or salary to the
home care worker, for the payment of federal social security taxes and state and
federal unemployment contributions or taxes with respect to the home care worker,
for the procurement of worker’s compensation or liability insurance covering injury
to the home care worker, and for the fulfillment of all other duties and
responsibilities of the employer of the home care worker.
(END OF INSERT)
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Malaise, Gordon

From: Hein, Tanya
Sent: Monday, May 23, 2005 4:22 PM
To: Malaise, Gordon
Subject: LRB 2343/2
, Gordon,

o) Brpas/ 2801003,
;)( We've been working with Bob Anderson At DWD on LRB 2343/2. Here are his suggestions so far:
Page 4 line 7 through page 5 line 10 should be under the definition section in 105.01, not in a new section of the
atutes. Mo - Yruae Yerang m\«.' G- Pprer e W RX Swagkmjhs\f w o 45X & (\kn.f\’c/‘
j‘c)/Page 5 Line 11 through the end -- can be in a new section like you have it --- "Notice to home care consumers and
workers."
e s

3’{ Page 8, line 22 -- take out the part referring to Probable cause. The department needs the ability to go into a business
/ and check records anytime there is a complaint. The current language only lets them see records after they determine
, probable cause. This is NOT consistent with how DWD operates for all other complaints. It is hard to determine probable

cause if they haven't been able to look at any records. They need to see the records to determine if there is probable
cause.

4) Page 9 lines 3 through 10 ----- DWD changed its course from our previous conversation. They suggest we say that the
homecare consumer has a right of recovery or cause of action through the department if the registry fails to provide the
notice that is required. This recovery would be for all fines, penalties, social security and federal and state tax
withhoidings, and any monies they might have been required to pay if the worker was injured and came after the
homecare consumer for money. Basically the department would help the individual get repaid for anything above and
beyond straight wages. Therefore, the department would go after the money for the homecare consumer so the consumer
would not have to get an attorney. (This change was requested because they thought that even though our bill says the
registry is the employer if there is no disclosure, that may be in conflict with current laws regarding unemployment comp ,
for example, and other factors used to determine who is the employer.)

I am waiting for a phone call back from him on another question I had. It had to do with the bill providing an incentive for a
home care worker to call DWD to make an complaint. Right now the bill has an incentive for a home care consumer to call
and make a complaint, but I'm not sure if we currently have an incentive for the worker to call. I'll get back to you on this.

Tanya R. Hein
Legislative Aide

State Representative Karl Van Roy
123 West, State Capitol

P.O. Box 8953

Madison, WI 53708

Tel: 608-266-0616

Fax: 608-282-3690



