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AN ACT to amend 105.15; and to create 20.445 (1) (gr) and 105.115 of the
statutes; relating to: requiring a home care placement agency that places a
home care worker in the residence of a home care consumer to provide notice
to the consumer concerning the rights, duties, responsibilities, and liabilities
of the consumer with respect to the worker and notice to the worker concerning
the worker’s employment status, granting rule-making authority, making an

appropriation, and providing a penalty.

Analysis by the Legislative Reference Bureau

Under current law, the Department of Workforce Development (DWD)
regulates employment agents. Currently, “employment agent” is defined as a person
who furnishes to persons seeking employment or to employers seeking help
information enabling those persons to secure employment or those employers to
secure help.

This bill requires a home care placement agency that places a home care worker
in the temporary or permanent residence of a home care consumer to provide the
home care consumer with a notice of his or her rights, duties, responsibilities, and
liabilities with respect to the worker. The bill requires the notice to include, at a
minimum, all of the following information:

1. A statement specifying the duties, responsibilities, and liabilities of the home
care placement agency with respect to the home care consumer and the home care
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worker and the duties, responsibilities, and liabilities of the home care consumer
with respect to the home care worker, including the consumer’s responsibilities, if
any, for the day—to—day supervision of the home care worker; assigning duties to the
home care worker; hiring, firing, and discipline of the home care worker; providing
equipment or materials for use by the home care worker; performing a background
investigation of the home care worker; and ensuring that the home care worker has
any credential, license, registration, certification, permit, or approval that is
required for the home care worker to provide adequate home care services for the
home care consumer.

2. A statement of the employment status of the home care worker, specifically,
whether the home care worker is an employee of the home care placement agency or
of the home care consumer or is an independent contractor and a statement
identifying which party is responsible for paying the wages or salary of the home care
worker, paying federal social security taxes and state and federal unemployment
contributions or taxes with respect to the home care worker, and procuring worker’s
compensation or liability insurance covering injury to the home care worker.

3. A statement that, notwithstanding the employment status of the home care
worker specified in the notice, the home care consumer may be determined to be the
employer of the home care worker for purposes of certain state and federal labor laws
and that, if that is the case, the home care consumer may be held responsible for
paying the wages or salary of the home care worker, paying federal social security
taxes and state and federal unemployment contributions or taxes with respect to the
home care worker, procuring worker’s compensation or liability insurance covering
injury to the home care worker, and complying with various other state and federal
labor laws.

4. A list of the forms that the home care consumer may be required to complete
and file if the home care consumer is determined to be the employer of the home care
worker.

5. A statement of the penalties that may be assessed against the home care
consumer if he or she is determined to be the employer of the home care worker and
does not fulfill his or her duties and responsibilities as the employer of the home care
worker.

6. A telephone number and address at which the home care consumer may
contact DWD if he or she has any questions about the contents of the notice.

7. A statement acknowledging that the home care consumer has received and
understands the notice and a line for the home care consumer’s signature located
immediately below that statement.

This bill also requires a home care placement agency that places a home care
worker in the temporary or permanent residence of a home care consumer to provide
the home care worker with a notice stating the employment status of the home care
worker, specifically, whether the home care worker is an employee of the home care
placement agency or of the home care consumer or is an independent contractor. The
bill requires the notice to include, at a minimum, all of the following information:

1. A statement that, notwithstanding the employment status of the home care
worker specified in the notice, the home care worker may be determined to be an
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independent contractor for purposes of certain state and federal labor laws and, if
that is the case, a description of the duties, responsibilities, and liabilities of the
home care placement agency and the home care consumer with respect to the home
care worker and the duties, responsibilities, and liabilities of the home care worker
as a result of that independent contractor status. That description must include the
identity of the party who is responsible for paying the wages or salary of the home
care worker, paying federal social security taxes and state and federal
unemployment contributions or taxes with respect to the home care worker, and
procuring worker’s compensation or liability insurance covering injury to the home
care worker. The description must also include: the identity of the party who is
responsible for the day-to—day supervision of the home care worker; assigning duties
to the home care worker; hiring, firing, and discipline of the home care worker; and
providing equipment or materials for use by the home care worker.

2. A telephone number and address at which the home care consumer may
contact DWD if he or she has any questions about the contents of the notice.

3. A statement acknowledging that the home care worker has received and
understands the notice and a line for the home care worker’s signature located
1mmedlately below that statement

¥, -the-bill pravideg that any home care placement agency that fails-te
4 provide the notives.required under the bill shall be considered to be-theemployer of]
the home care worker and-shall be liable for the paymentof wages or salary to the|

home care worker, for the payment ufsfederal social security taxes and state and|
federal unemployment contributiofis or taxes witirrespect to the home care worker, |
for the procuremept-efWworker’s compensation or liability inSurance covering injury |
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th hoTre care worker, and for the fulﬁllment of >

For purposes of the blll
1. “Home care services” is defined as skilled or unskilled care, including
companionship services, homemaker services, nursing services, and personal care
services, provided to a person in his or her temporary or permanent residence for the
purpose of enabling the person to remain safely and comfortably in that residence.

2. “Home care placement agency” is defined as a person that is engaged in
placing home care workers in the temporary or permanent residences of home care
consumers for the purpose of providing home care services to those home care
consumers, including an employment agent.

For further information see the state fiscal estimate, which will be prmted as
an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SECTION 1. 20.445 (1) (gr) of the statutes is created to read:
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20.445 (1) (gr) Home care placement agency surcharge. All moneys received

from surcharges collected under s. 105.115 (4) (¢), for the investigation of complaints
under s. 105.115 (4) (a).

SECTION 2. 105.115 of the statutes is created to read:

105.115 Notice to home care consumers and workers. (1) DEFINITIONS.
In this section:

(a) “Companionship services” means services that provide fellowship and
protection for a person who, because of advanced age or physical or mental infirmity,
cannot care for his or her own needs.

(b) “Home care consumer” means a person who receives home care services in
his or her temporary or permanent residence from a home care worker.

(c) “Home care placement agency” means a person that is engaged in placing
home care workers in the temporary or permanent residences of home care
consumers for the purpose of providing home care services to those home care
consumers, including an employment agent engaged in the business specified in s.
105.01 (1) (intro.) or a person specified in s. 105.01 (1) (f) whose fees or charges are
paid entirely by a home care consumer.

(d) “Home care services” means skilled or unskilled care provided to a person
in his or her temporary or permanent residence for the purpose of enabling the
person to remain safely and comfortably in that residence. “Home care services”
include companionship services, homemaker services, nursing services, and
personal care services.

(e) “Home care worker” means a person who provides home care services to a
home care consumer in the temporary or permanent residence of the home care

consumer.
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(f) “Homemaker services” means household work, including preparing meals,
laundering clothes, making beds, cleaning, performing errands and shopping,
completing other miscellaneous chores, and performing any other activities that
support the smooth and safe functioning of a home care consumer’s residence.

(g) “Nursing services” means nursing procedures, other than personal caré
services, that are permitted to be performed by a registered nurse under s. 441.001
(2) or by a licensed practical nurse under s. 441.001 (3).

(h) “Personal care services” means assistance with the activities of daily living,
such as eating, dressing, bathing, personal hygiene, and ambulation, but does not
include nursing services.

(2) NOTICE TO HOME CARE CONSUMERS. Whenever a home care placement agency
places a home care worker in the temporary or permanent residence of a home care
consumer, the home care placement agency shall provide the home care consumer
with a notice of the rights, duties, responsibilities, and liabilities of the home care
consumer with respect to the home care worker, except that a home care placement
agency 1s not required to provide that notice when placing a home care worker who
1s temporarily substituting for the regular home care worker of a home care
consumer. The notice shall be on a form prescribed by the department and shall
include, at a minimum, all of the following:

(a) A statement specifying the duties, responsibilities, and liabilities of the
home care placement agency with respect to the home care consumer and the home
care worker and the duties, responsibilities, and liabilities of the home care
consumer with respect to the home care worker. The statement shall clearly specify
the home care consumer’s responsibility, if any, for all of the following:

1. Day-to—day supervision of the home care worker.
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2. Assigning duties to the home care worker.

3. Hiring, firing, and discipline of the home care worker.

4. Providing equipment or materials for use by the home care worker.

5. Performing a background investigation of the home care worker.

6. Ensuring that the home care worker has any credential, as defined in s.
440.01 (2) (a), or any other license, registration, certification, permit, or approval
that is required for the home care worker to provide adequate home care services for
the home care consumer.

(b) A statement of the employment status of the home care worker, specifically,
whether the home care worker is an employee of the home care placement agency or
of the home care consumer or is an independent contractor and a statement
identifying which party is responsible for paying the wages or salary of the home care
worker, paying federal social security taxes and state and federal unemployment
contributions or taxes with respect to the home care worker, and procuring worker’s
compensation or liability insurance covering injury to the home care worker.

(c) A statement that, notwithstanding the employment status of the home care
worker specified in the notice, the home care consumer may be determined to be the
employer of the home care worker for purposes of certain state and federal labor laws
and that, if that is the case, the home care consumer may be held responsible for
paying the wages or salary of the home care worker, paying federal social security
taxes and state and federal unemployment contributions or taxes with respect to the
home care worker, procuring worker’s compensation or liability insurance covering
injury to the home care worker, and complying with various other state and federal

labor laws.
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(d) Alist of the forms that the home care consumer may be required to complete
and file if the home care consumer is determined to be the employer of the home care
worker.

(e) A statement of the penalties that may be assessed against the home care
consumer if he or she is determined to be the employer of the home care worker and
does not fulfill his or her duties and responsibilities as the employer of the home care
worker.

(f) A telephone number and address at which the home care consumer may
contact the department if he or she has any questions about the contents of the notice.

(g) A statement acknowledging that the home care consumer has received and
understands the notice provided under this subsection and a line for the home care
consumer’s signature located immediately below that statement. The home care
placement agency shall give the home care consumer one copy of the notice signed
by the home care consumer and shall retain one copy in its files.

(3) NOTICE TO HOME CARE WORKERS. Whenever a home care placement agency
places a home care worker in the temporary or permanent residence of a home care
consumer, the home care placement agency shall provide the home care worker with
a notice stating the employment status of the home care worker, specifically, whether
the home care worker is an employee of the home care placement agency or of the
home care consumer or is an independent contractor. The notice shall be on a form
prescribed by the department and shall include, at a minimum, all of the following:

(a) A statement that, notwithstanding the employment status of the home care
worker specified in the notice, the home care worker may be determined to be an
independent contractor for purposes of ’certain state and federal labor laws and, if

that is the case, a description of the duties, responsibilities, and liabilities of the
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home care placement agency and the home care consumer with respect to the home
care worker and the duties, responsibilities, and liabilities of the home care worker
as a result of that independent contractor status. That description shall include, at
a minimum, all of the following information:

1. A statement identifying which party is responsible for paying the wages or
salary of the home care worker, paying federal social security taxes and state and
federal unemployment contributions or taxes with respect to the home care worker,
and procuring worker’s compensation or liability insurance covering injury to the
home care worker.

2. A statement identifying which party is responsible for the day—to-day
supervision of the home care worker, assigning duties to the home care worker,
hiring, firing, and discipline of the home care worker, and providing equipment or
materials for use by the home care worker.

(b) A telephone number and addres‘s at which the home care worker may
contact the department if he or she has any questions about the contents of the notice.

(c) A statement acknowledging that the home care worker has received and
understands the notice provided under this subsection and a line for the home care
worker’s signature located immediately below that statement. The home care
placement agency shall give the home care worker one copy of the notice signed by

the home care worker and shall retain one copy in its files.
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(4) INVESTIGATIONS, REMEDIES, AND PENALTIES. g,é £ rtmerrt-recel

complatnt-mubdetesqines-that theregs copgereres(Se 10 behgvey \at a home caré

placement agency has failed to provide toséts@l\lo areConsumer the notice required

| under sub. (2) or to-previde-to-a-honie care-workerthe-notiee-required under sub. (3)
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(c) Any home care placement agency that fails to provide the notice to a home

care consumer required under sub. (2) or the notice to a home care worker required
under sub. (3) may be penalized as provided in s. 103.005 (12) and, in addition may
be required to pay a surcharge of not more than $1,000. All moneys received as
surcharges under this paragraph shall be deposited in the general fund and credited
to the appropriation account under s. 20.445 (1) (gr). Each day of continued violation
constitutes a separate offense.

(5) RULEs. The department shall promulgate rules to implement this section.

SECTION 3. 105.15 of the statutes is amended to read:

105.15 General powers of department applicable; penalties. Such
investigations, classifications, and orders shall be made as provided in s. 103.005 and
the penalties specified in s. 103.005 (12) shall apply to and be imposed for any

violation of ss. 105.01 to 105-11 105.115 or 105.13 to 105.15. The department may

also order a person who operates an employment agency in violation of s. 105.05 (1)
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1 to make refunds as provided under s. 105.16 (2). Orders issued under this section
2 are § ;bject to review in the manner provided in ch. 227.
3 ///%ECTION 4. Nonstatutory provisions.
4 (1) HOME CARE CONSUMER AND WORKER NOTICE; RULES; ECONOMIC IMPACT REPORT
5 EXCEPTION. The department of workforce development shall submit in proposed form
6 the rules required under section 105.115 (5) of the statutes, as created by this act,
to the legislative council staff under section 227.15 of the statutes no later than the

first day of the 6th month beginning after the effective date of this subsection.
Notwithstanding section 227.137 (2) of the statutes, the secretary of administration
may not require the department of workforce development to prepare an economic
impact report for the rules required under section 105.115 (5) of the statutes, as
created by this act.

SECTION 5. Initial applicability.

(1) HOME CARE CONSUMER AND WORKER NOTICE. This act first applies to a home

15 care worker, as defined in section 105.115 (1) (e) of the statutes, as created by this
16 act, who is placed in the residence of a home care consumer, as defined in section
17 105.115 (1) (b) of the statutes, as created by this act, on the effective date of this
18 subsection.

19 SECTION 6. Effective date.

20 (1) HOME CARE CONSUMER AND WORKER NOTICE. This act takes effect on the first
21 day of the 12th month beginning after publication.

22 o (END)
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(INSERT 9-10)

(a) 1. Ahome care consumer who is not provided with the notice required under

v
sub. (2) or a home care worker who is not provided with the notice required under sub.

4
(3) may file a complaint with the department no later than 2 years after the date on

which the home care placement agency was required to provide the notice. If the
Ve : : . 4
department receives a complaint that is timely filed, the department shall

investigate the complaint, attempt, on behalf of the home care consumer, to recover
v
the payment under par. (b), and attempt to recover the penalty and surcharge under

v v d
par. (¢). In investigating a complaint filed under this paragraph, the department
4 v’
shall have the right of entry and audit under ss. 105.08 and 105.09 as to the home

care placement agency.
v

2. If the depart;;lent does not recover payment under par. (b) within 180 days
v v
after a complaint is filed, the department shall refer the complaint to the department

of justice, which may bring an action in circuit court on behalf of the home care
consumer to recover the payment.
4

| %
3. If the department of justice does not bring an action under subd. 2. within

120 days after the complaint is referred to it, the home care consumer may bring an

v
action in circuit court to recover the payment under par. (b). If the home care
v
consumer prevails in the action, he or she shall also recover costs under ch. 814 and,

e

v
notwithstanding s. 814.04 (1), reasonable attorney fees.

4. An action under subd. 2. shall be commenced within one year after the
department of workforce development refers the complaint to the department of

v’

justice under subd. 2. or be barred.
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(b) If a home care placement agency fails to provide the notice under sub. (2)
to a home care consumer and if the home care consumer is determined to be liable
for the payment of federal social security taxes or state or federal unemployment
contributions or taxes with respect to the home care worker, for the provision of
worker’s compensation or liability insurance covering injury to the home care
worker, for the payment of any fine or penalty imposed on the home care consumer
for noncompliance with any state or federal labor law with respect %ﬁéi;he home care
worker, or for any injury to the home care worker, the home care consumer may
recover, as provided in par. (;), all amounts paid by the home care consumer as a

result of that liability @

(END OF INSERT)

(INSERT 10-12)

SECTION 1. 893.99 of the statutes is created to read:
893.99 Home care consumer notification. An action arising under s.
iy iis
105. ﬁﬁ (4) (b) is subject to the limitations under s. 105 m 4) (a) 4.

(END OF INSERT)

; &i% & roas T }3‘:‘*5 éi)

5

(INSERT A) — ~

I Finally, the bill reqliires DWD to attempt to recovel‘w a home care

consumer who is not provided with the notice required under the bill and who is
determined to be liable the payment of federal social security taxes or state or

federal unemployment contributions or taxes with respect to the home care Worker,%w

{_fér the provision of worker’s compensation or liability insurance covering injury to
e home care worker, fey the payment of any fine or penalty imposed on the home

care consumer for noncompliance Wlth any state or federal labor law W1th respect %ﬁe&

- to
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Tanya:
In reviewing this draft, please note all of the following: 0 SIS
(’\

1. The definitions created in this draft appear only in s. 105{5}5 and nowhere else in
ch. 1057 Accordingly, the proper place for those definitions 1S at the beginning of s.

105.@5 and not at the begir}ing of ch. 105. e

e -
2. T used as a template for the civil action portion of thg/ draft, s. 105.§15 (4) (a), the
civil action provisions of the plant closing law, s. 109.07 (4). ~—

Gordon M. Malaise

Senior Legislative Attorney

Phone: (608) 266-9738

E-mail: gordon.malaise@legis.state.wi.us
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June 14, 2005

Tanya:

In reviewing this draft, please note all of the following:

1. The definitions created in this draft appear only in s. 105.115 and nowhere else in
ch. 105. Accordingly, the proper place for those definitions is at the beginning of s.
105.115 and not at the beginning of ch. 105.

2. I used as a template for the civil action portion of the draft, s. 105.115 (4) (a), the
civil action provisions of the plant closing law, s. 109.07 (4).

Gordon M. Malaise

Senior Legislative Attorney

Phone: (608) 266-9738

E-mail: gordon.malaise@legis.state.wi.us



Malaise, Gordon

From: Hein, Tanya

Sent: Monday, August 08, 2005 1:16 PM

To: Malaise, Gordon

Subject: Lrb 2343/3 - home care bill

Attachments: Suggested Draft changes - Bob Anderson.doc
Gordon,

We have been working with Bob Anderson at DWD on how we should go about writing this legislation. Attached is his
suggested language mirroring other labor standards legislatioq and we approve of this language and framework. Bob's
draft pyts in a statute of limitations of 2 years. He said that ears is standard. I'm checking with others to see if we
preferd to 2, but otherwise this is fine.

Bob also stated that we do not need the paragraph on surcharges. So please remove those parts from your draft.

One question came up as to the definition of home care placement agency. Right now it says "person." Is that sufficient to
cover partnerships, corporations, government entities, organizations, etc.? Bob said to ask you about that. He thought

that it would be sufficient. : . ;
@ ST 9001 (24 W Adude, <) P ARYE tndvs
}

b /‘}a&}\u PR ¢ * ?5\‘\{\(

Suggested Draft
changes - Bob ...

Thanks for your help, and let me know if you have any questions or need clarification.

Tanya R. Hein
Legislative Aide

State Representative Karl Van Roy
123 West, State Capitol

P.O. Box 8953

Madison, Wi 53708

Tel: 608-266-0616

Fax: 608-282-3690



§105.11(4)(a) A home care consumer who is not provided with the notice required
under sub. (2) or a home care worker who is not provided the notice required un
(3) may either file a complaint with the department or in civil court no later than Z years
after the date on which the home care placement agency was required to provide the
notice.

(4)(b) If the department finds a home care placement agency has failed to provide a
home care consumer with the notice required under sub. (2) and the home care
consumer is found liable for the payment of social security taxes, unemployment taxes,
liable for workers’ compensation or liability insurance or any penailties assessed to the
home care consumer for not providing or paying these benefits, the department may
recover from the home care placement agency an amount equal to the total cost of
these liabilities on behalf of the home care consumer. If the home care placement
agency doesn’t voluntarily pay the amount found due in damages, the department may
sue the home care placement agency on behalf of the home care consumer and the
court shall award an amount equal to the damages suffered plus an additional amount
equal to 50% of the damages to be paid by the home care placement agency to the
home care consumer.

(4)© If a home care consumer chooses to directly file their claim in court if the court
finds a home care agency has failed to provide a home care consumer with the notice
required under sub. (2) and the home care consumer is found liable for the payment of
social security taxes, unemployment taxes, liable for workers’ compensation or liability
insurance or any penalties assessed to the home care consumer for not providing or
paying these benefits, the court shall recover from the home care placement agency an
amount equal to the total cost of these liabilities on behalf of the home care consumer.

Lot
(4)(d) If the department finds a home care placement ejgency failed to provide a home
care worker with the notice required under sub. (3) and the home care worker is
determined to be self-employed and liable for the self-employment tax under social
security and/or injured in employment, the department shall assess the home care
placement agency the costs incurred by the home care worker due to these liabilities. If
the home care placement agency doesn't voluntarily pay the amount found due in
damages, the department may sue the home care placement agency on behalf of the
home care worker and the court shall award an amount equal to the damages suffered
plus an additional amount equal to 50% of the damages to be paid by the home care
placement agency to the home care worker.

(4)(e) If a home care worker chooses to directly file their claim in court if the court finds
a home care agency has failed to provide a home care worker with the notice required
under sub. (2) and the home care worker is found liable for the payment of social
security taxes or any penalties assessed to the home care worker for not paying these
taxes or injured while working, the court shall recover from the home care placement
agency an amount equal to the total cost of these liabilities on behalf of the home care
worker.



| believe the above approach addresses several concerns. It eliminates the problem of
redefining who is the employer when notice is not given. It also creates a couple of
incentives for people to file complaints with the department. The previous draft really
didn’t have any incentive for a consumer or worker to file a complaint with the DWD.
This version basically offers free case processing. It also means if the matter does go
to court they could potentially collect 150% of their damages. This court related penalty
is really designed to provide an encouragement to the home care placement agency to
accept the department’s investigation findings and settle the case rather than litigating
every case. This approach has worked well with the current child labor statute and the

wage clam statute.



Malaise, Gordon

From: Hein, Tanya

Sent: Monday, August 08, 2005 1:40 PM
To: Malaise, Gordon

Subject: RE: Lrb2343/3 - home care bill
Gordon,

Regarding my previous email, let's make the statute of limitations 3 years. Thanks!

Tanya R. Hein
Legislative Aide
Rep. Karl Van Roy

————— Original Message-----

From: Malaise, Gordon

Sent: Monday, August 08, 2005 1:16 PM

To: Hein, Tanya

Subject: Out of Office AutoReply: Lrb 2343/3 - home care bill

I will be out of the office until Tuesday, August 9, 2005. I will reply to your message
when I return. If your message 1s urgent, please call our main line at 266-3561 and your
call be referred to an attorney for attention and response.
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AN ACT to amend 105.15; and to create 20.445 (1) (gr), 105.115 and 893.99 of
the statutes; relating to: requiring a home care placement agency that places
a home care worker in the residence of a home care consumer to provide notice

to the consumer concerning the rights, duties, responsibilities, and liabilities

of the consumer with respect to the worker and notice to the worker concerning 7 a

Analysis by the Legislative Reference Bureau

Under current law, the Department of Workforce Development (DWD)
regulates employment agents. Currently, “employment agent” is defined as a person
who furnishes to persons seeking employment or to employers seeking help
information enabling those persons to secure employment or those employers to
secure help.

This bill requires a home care placement agency that places a home care worker
in the temporary or permanent residence of a home care consumer to provide the
home care consumer with a notice of his or her rights, duties, responsibilities, and
liabilities with respect to the worker. The bill requires the notice to include, at a
minimum, all of the following information:

1. A statement specifying the duties, responsibilities, and liabilities of the home
care placement agency with respect to the home care consumer and the home care
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worker and the duties, responsibilities, and liabilities of the home care consumer
with respect to the home care worker, including the consumer’s responsibilities, if
any, for the day—to—day supervision of the home care worker; assigning duties to the
home care worker; hiring, firing, and discipline of the home care worker; providing
equipment or materials for use by the home care worker; performing a background
investigation of the home care worker; and ensuring that the home care worker has
any credential, license, registration, certification, permit, or approval that is
required for the home care worker to provide adequate home care services for the
home care consumer.

2. A statement of the employment status of the home care worker, specifically,
whether the home care worker is an employee of the home care placement agency or
of the home care consumer or is an independent contractor and a statement
identifying which party is responsible for paying the wages or salary of the home care
worker, paying federal social security taxes and state and federal unemployment
contributions or taxes with respect to the home care worker, and procuring worker’s
compensation or liability insurance covering injury to the home care worker.

3. A statement that, notwithstanding the employment status of the home care
worker specified in the notice, the home care consumer may be determined to be the
employer of the home care worker for purposes of certain state and federal labor laws
and that, if that is the case, the home care consumer may be held responsible for
paying the wages or salary of the home care worker, paying federal social security
taxes and state and federal unemployment contributions or taxes with respect to the
home care worker, procuring worker’s compensation or liability insurance covering
injury to the home care worker, and complying with various other state and federal
labor laws.

4. Alist of the forms that the home care consumer may be required to complete
and file if the home care consumer is determined to be the employer of the home care
worker.

5. A statement of the penalties that may be assessed against the home care
consumer if he or she is determined to be the employer of the home care worker and
does not fulfill his or her duties and responsibilities as the employer of the home care
worker.

6. A telephone number and address at which the home care consumer may
contact DWD if he or she has any questions about the contents of the notice.

7. A statement acknowledging that the home care consumer has received and
understands the notice and a line for the home care consumer’s signature located
immediately below that statement.

This bill also requires a home care placement agency that places a home care
worker in the temporary or permanent residence of a home care consumer to provide
the home care worker with a notice stating the employment status of the home care
worker, specifically, whether the home care worker is an employee of the home care
placement agency or of the home care consumer or is an independent contractor. The
bill requires the notice to include, at a minimum, all of the following information:

1. A statement that, notwithstanding the employment status of the home care
worker specified in the notice, the home care worker may be determined to be an
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independent contractor for purposes of certain state and federal labor laws and, if
that is the case, a description of the duties, responsibilities, and liabilities of the
home care placement agency and the home care consumer with respect to the home
care worker and the duties, responsibilities, and liabilities of the home care worker
as a result of that independent contractor status. That description must include the
identity of the party who is responsible for paying the wages or salary of the home
care worker, paying federal social security taxes and state and federal
unemployment contributions or taxes with respect to the home care worker, and
procuring worker’s compensation or liability insurance covering injury to the home
care worker. The description must also include: the identity of the party who is
responsible for the day—to—day supervision of the home care worker; assigning duties
to the home care worker; hiring, firing, and discipline of the home care worker; and
providing equipment or materials for use by the home care worker.
2. A telephone number and address at which the home care consumer may
contact DWD if he or she has any questions about the contents of the notice.
3. A statement acknowledging that the home care worker has received and
N\ understands the notice and a line for the home care worker’s signature located
\ 1mmed1ately below that statement. oL

, raty-the-bit-requires WD to-attEMPttoreeover ahamouEtS PEObY. a homeg
care consumenywho is not pmvgded with the notice required under th€ bill and who E
is determined to be liable for: 1) the.payment of federal sociats Ecurity taxes or state |
or federal unemployment contmbutio or taxes-with respect to the home care %}
worker; 2) the provision of worker’s compensation or liability insurance covering
injury to the home care worker; 3) i€ payment of anx fine or penalty imposed on the
home care consumer for noncompliance with any state-or federal laborg

espeet-to-tlhreheme caresuarker; or 4) any injury to the home care worke

For purposes of the bill:

1. “Home care services” is defined as skilled or unskilled care, including

compamonsh1p services, homemaker services, nursing services, and personal care

services, provided to a person in his or her temporary or permanent residence for the
purpose of enabling the person to remain safely and comfortably in that residence.

2. “Home care placement agency” is defined as a person that is engaged in
placing home care workers in the temporary or permanent residences of home care
consumers for the purpose of providing home care services to those home care
consumers, including an employment agent. -

For further information see the state fiscal estimate, which will be printed as
an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

1 ; 0.44 gr) o at 1S created
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oprsuTcitarses colledted under g._105:

' jnder 5 105.115 (4) (

SECTION 2. 105.115 of the statutes is created to read:

105.115 Notice to home care consumers and workers. (1) DEFINITIONS.
In this section:

(a) “Companionship services” means services that provide fellowship and
protection for a person who, ebecause of advanced age or physical or mental infirmity,
cannot care for his or her own needs.

(b) “Home care consumer” means a person who receives home care services in
his or her temporary or permanent residence from a home care worker.

(c) “Home care placement agency” means a person that is engaged in placing
home care workers in the temporary or permanent residences of home care
consumers for the purpose of providing home care services to those home care
consumers, including an employment agent engaged in the business specified in s.
105.01 (1) (intro.) or a person specified in s. 105.01 (1) (f) whose fees or charges are
paid entirely by a home care consumer.

(d) “Home care services” means skilled or unskilled care provided to a person
in his or her temporary or permanent residence for the purpose of enabling the
person to remain safely and comfortably in that residence. “Home care services”
include companionship services, homemaker services, nursing services, and
personal care services.

(e) “Home care worker” means a person who provides home care services to a
home care consumer in the temporary or permanent residence of the home care

consumer.
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(f) “Homemaker services” means household work, including preparing meals,
laundering clothes, making beds, cleaning, performing errands and shopping,
completing other miscellaneous chores, and performing any other activities that
support the smooth and safe functioning of a home care consumer’s residence.

(g) “Nursing services” means nursing procedures, other than personal care
services, that are permitted to be performed by a registered nurse under s. 441.001
(2) or by a licensed practical nurse under s. 441.001 (3).

(h) “Personal care services” means assistance with the activities of daily living,
such as eating, dressing, bathing, personal hygiene, and ambulation, but does not
include nursing services.

(2) NOTICE TO HOME CARE CONSUMERS. Whenever a home care placement agency
places a home care worker in the temporary or permanent residence of a home care
consumer, the home care placement agency shall provide the home care consumer
with a notice of the rights, duties, responsibilities, and liabilities of the home care
consumer with respect to the home care worker, except that a home care placement
agency is not required to provide that notice when placing a home care worker who
is temporarily substituting for the regular home care worker of a home care
consumer. The notice shall be on a form prescribed by the department and shall
include, at a minimum, all of the following:

(a) A statement specifying the duties, responsibilities, and liabilities of the
home care placement agency with respect to the home care consumer and the home
care worker and the duties, responsibilities, and liabilities of the home care
consumer with respect to the home care worker. The statement shall clearly specify
the home care consumer’s responsibility, if any, for all of the following:

1. Day-to-day supervision of the home care worker.
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2. Assigning duties to the home care worker.

3. Hiring, firing, and discipline of the home care worker.

4. Providing equipment or materials for use by the home care worker.

5. Performing a background investigation of the home care worker.

6. Ensuring that the home care worker has any credential, as defined in s.
440.01 (2) (a), or any other license, registration, certification, permit, or approval
that is required for the home care worker to provide adequate home care services for
the home care consumer.

(b) A statement of the employment status of the home care worker, specifically,
whether the home care worker is an employee of the home care placement agency or
of the home care consumer or is an independent contractor and a statement
identifying which party is responsible for paying the wages or salary of the home care
worker, paying federal social secuﬁty taxes and state and federal unemployment
contributions or taxes with respect to the home care worker, and procuring worker’s
compensation or liability insurance covering injury to the home care worker.

(c) A statement that, notwithstanding the employment status of the home care
worker specified in the notice, the home care consumer may be determined to be the
employer of the home care worker for purposes of certain state and federal labor laws
and that, if that is the case, the home care consumer may be held responsible for
paying the wages or salary of the home care worker, paying federal social security
taxes and state and federal unemployment contributions or taxes with respect to the
home care worker, procuring worker’s compensation or liability insurance covering
injury to the home care worker, and complying with various other state and federal

labor laws.
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(d) Alist of the forms that the home care consumer may be required to complete
and file if the home care consumer is determined to be the employer of the home care
worker.

(e) A statement of the penalties that may be assessed against the home care
consumer if he or she is determined to be the empldyer of the home care worker and
does not fulfill his or her duties and responsibilities as the employer of the home care
worker.

(f) A telephone number and address at which the home care consumer may
contact the department if he or she has any questions about the contents of the notice.

(g) A statement acknowledging that the home care consumer has received and
understands the notice provided under this subsection and a line for the home care
consumer’s signature located immediately below that statement. The home care
placement agency shall give the home care consumer one copy of the notice signed
by the home care consumer and shall retain one copy in its files.

(3) NOTICE TO HOME CARE WORKERS. Whenever a home care placement agency
places a home care worker in the temporary or permanent residence of a home care
consumer, the home care placement agency shall provide the home care worker with
a notice stating the employment status of the home care worker, specifically, whether
the home care worker is an employee of the home care placement agency or of the
home care consumer or is an independent contractor. The notice shall be on a form
prescribed by the department and shall include, at a minimum, all of the following:

(a) A statement that, notwithstanding the employment status of the home care
worker specified in the notice, the home care worker may be determined to be an
independent contractor for purposes of certain state and federal labor laws and, if

that is the case, a description of the duties, responsibilities, and liabilities of the
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1 home care placement agency and the home care consumer with respect to the home
2 care worker and the duties, responsibilities, and liabilities of the home care worker
3 as a result of that independent contractor status. That description shall include, at
4 a minimum, all of the following information:
5 1. A statement identifying which party is responsible for paying the wages or
6 salary of the home care worker, paying federal social security taxes and state and
7 federal unemployment contributions or taxes with respect to the home care worker,
8 and procuring worker’s compensation or liability insurance covering injury to the
9 home care worker.
10 2. A statement identifying which party is responsible for the day-to—day
11 supervision of the home care worker, assigning duties to the home care worker,
12 hiring, firing, and discipline of the home care worker, and providing equipment or
13 materials for use by the home care worker.
% 14 (b) A telephone number and address at which the home care worker may
g 15 contact the department if he or she has any questions about the contents of the notice.
16 (c) A statement acknowledging that the home care worker has received and
17 understands the notice provided under this subsection and a line for the home care
18 worker’s signature located immediately below that statement. The home care
19 placement agency shall give the home care worker one copy of the notice signed by
20 the home care worker and shall retain one copy in its files.
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M timely ﬁledZthg deparent shall inyestigate the compldint] attempt, on

behalf of the hofire-care consumet, to recover the\paymen “ander parxth; a

\
toTecoverthe pepatéy and-surehargeanderparte). In investigating a@iajiﬁled
under this paragraph, the depaftment shall havethe right of entry and audit under

ss. 105.08 and 10569 as to the home care placement agenc. T
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after a complaint is filed, the department shall refer the complaint to the dgpartmerjt
of justice, which may bring an action in circuit court on behalf gffthe home care
consumer torecover the payment.

3. If the department of justice does not bring.efi action under subd. 2. withih

120 days after the complaintsis referred to i e home care consumer may bring
action in circuit court to recover. the ayment under par. (b). If the home caii
consumer prevails in the getion, he or she shalla! o recover costs under ch. 814 and
notwithstanding s-814.04 (1), reasonable attorney fees™

4. Apaction under subd. 2. shall be commenced within oite.year after the

depaftment of workforce development. refe he_complaint tothe-departitent-o
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recover, as pi ided in par. (a), all amounts paid by the home care constmre a,
result of that liability. ™~_ ) \
(¢) Any home care plac -agency that fails to provide th notice to a home
care consumer required under sub. (2) or the oti e-t0 a home care worker required

under sub. (3) may be penalized as provided in s. 103 005 (12) and, in addition may

be required to pay a surcharge-of not more than $1,000. At oneys received as
surcharges underthi§ paragraph shall be deposited in the general fund and credite

to the appropriation account under

(56) RULES. The department shall promulgate rules to implement this section.

SECTION 3. 105.15 of the statutes is amended to read:

105.15 General powers of department applicable; penalties. Such
investigations, classifications, and orders shall be made as provided in s. 103.005 and
the penalties specified in s. 103.005 (12) shall apply to and be imposed for any
violation of ss. 105.01 to 10511 105.115 or 105.13 to 105.15. The department may
also order a person who operates an employment agency in violation of s. 105.05 (1)
to make refunds as provided under s. 105.16 (2). Orders issued under this section
are subject to review in the manner provided in ch. 227.

SECTION 4. 893.99 of the statutes is created to read:

893.99 Home care consumer notification. An action arising under s.
105.115 (4) {‘ subject to the limitations under s. 105.115 (4) (a) §0)

SECTION 5. Nonstatutory provisions.

(1) HOME CARE CONSUMER AND WORKER NOTICE; RULES; ECONOMIC IMPACT REPORT
EXCEPTION. The department of workforce development shall submit in proposed form

the rules required under section 105.115 (5) of the statutes, as created by this act,
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to the legislative council staff under section 227.15 of the statutes no later than the
first day of the 6th month beginning after the effective date of this subsection.
Notwithstanding section 227.137 (2) of the statutes, the secretary of administration
may not require the department of workforce development to prepare an economic
impact report for the rules required under section 105.115 (5) of the statutes, as
created by this act.

SECTION 6. Initial applicability.

(1) HOME CARE CONSUMER AND WORKER NOTICE. This act first applies to a home
care worker, as defined in section 105.115 (1) (e) of the statutes, as created by this
act, who is placed in the residence of a home care consumer, as defined in section
105.115 (1) (b) of the statutes, as created by this act, on the effective date of this
subsection.

SECTION 7. Effective date.

(1) HOME CARE CONSUMER AND WORKER NOTICE. This act takes effect on the first
day of the 12th month beginning after publication.

(END)
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(4) INVESTIGATIONS, REMEDIES, AND PENALTIES. (a) A home care consumer who
is not provided with the notice required under sub. (2) or a home care worker who is
not provided with the notice required under sub. (Sa')‘ymay either file a complaint with
the department or commence an action in circuit court to recover from the home care
placement agency the payment under par. (bejfor (C)V;m later than 3 years after the
date on which the home care placement agency was required to provide the notice.
If the department receives a complaint that is timely filed, the department shall
investigate the complaint and attempt, on behalf of the home care consumer or home
care worker, to recover the payment under pai (b) or (i;. In investigating a complaint
filed under this paragﬁph, the department shall have the right of entry and audit
under ss. 105.05/ and 10‘;09 as to the home care placement agency.

(b) 1. If the department finds that a home care placement agency has failed to
provide a home care consumer with the notice required under sub. (;; and that the
home care consumer is liable for the payment of federal social security taxes or state
or federal unemployment contribugons or taxes with respect to the home care
worker, for the provision of worker’s compensation or liability insurance covering
injury to the home care worker, for the payment of any fine or penalty imposed on
the home care consumer for noncompliance with any state or federal labor law with
respect to the home care worker, or for any injury to the home care worker, the
department may recover from the home care placement agency, on behalf of the home
care consumer, an amount equal to the total cost of those liabilities.

ef
2. If the home care placement agency does not pay the amount specified in subd.

1. within 30 days after demand by the department, the department may commence
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a civil action on behalf of the home care consumer to collect that amount, and the
circuit court may order the home care placement agency to pay to the home care
consumer that amount, plus an additional amount equal to 50 percent of that
amount, together with costs under ch. 81? and, notwithstanding s. 814.02/(1),
reasonable attorney fees.

[
3. In the case of a home care consumer who commences an action in circuit court

under par. (i), if the circuit court finds that the home care placement agency has
failed to provide the home care consumer with the notice required under sub. (5; and
that the home care consumer is liable for the payment of federal social security taxes
or state or federal unemployment contributions or taxes with respect to the home
care worker, for the provision of worker’s compensation or liability insurance
covering injury to the home care worker, for the payment of any fine or penalty
imposed on the home care consumer for noncompliance with any state or federal
labor law with respect to the home care worker, or for any injury to the home care
worker, the court may order the home care placement agency to pay to the home care
consumer an amount equal to the total cost of those liabilities, together with costs
under ch. 851 and, notwithstanding s. 814.0:21), reasonable attorney fees.

(c) 1. Ifthe department finds that a home care placement agency has failed to
provide a home care worker with the notice required under sub. (3), that the home
care worker is an independent contractor, and that the home care worker is liable for
the payment of federal self-employment social security taxes or has sustained an
injury as a result of performing home care services, the department may recover from
the home care placement agency, on behalf of the home care worker, an amount equal

to the total cost of that liability or the total amount of damages sustained as a result

of that injury.
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2. If the home care placement agency does not pay the amount specified in sulii.
1. within 30 days after demand by the department, the department may commence
a civil action on behalf of the home care worker to collect that amount, and the circuit
court may order the home care placement agency to pay to the home care worker that
amount, plus an additional amount equal to 50 perceit of that amount, together with
costs under ch. 8v1/4 and, notwithstanding s. 814.04 (T), reasonable attorney fees.

3. In the case of a home care worker who commences an action in circuit court
under par. (:), if the circuit court finds that the home care placement agency has
failed to provide the home care worker with the notice required under sub. (;, that
the home care worker is an independent contractor, and that the home care worker
is liable for the payment of federal self-employment social security taxes or has
sustained an injury as a result of performing home care services, the court may order
the home care placement agency to pay to the home care Worker an amount equal to
the total cost of that liability or the total amount of damages sustained as a result

v b

of that injury, together with costs under ch. 814 and, notwithstanding s. 814.04 (1),

reasonable attorney fees.

(END OF INSERT
(INSERT A)

Finally, the bill permits a home care consumer or home care worker who is not
provided with the notice required under the bill to file a complaint with DWD or
commence an action in circuit court to recover from the home care placement agency
certain liabilities and damages incurred by the home care consumer or home care
worker. Specifically, a home care consumer may recover: 1) the amount of any
federal social security taxes or state or federal unemployment contributions or taxes
paid with respect to the home care worker; 2) the cost of providing worker’s
compensation or liability insurance covering injury to the home care worker; 3) the
amount of any fine or penalty imposed on the home care consumer for noncompliance
with any state or federal labor law with respect to the home care worker; and 4) the
amount of any liability incurred for any injury to the home care worker. Similarly,
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a home care worker who is found to be an independent contractor may recover: 1)
the amount of any federal self-employment social security taxes paid by the home
care worker; and 2) the amount of any damages sustained as a result of any injury
suffered while performing home care services. If a home care placement agency does
not pay an amount determined by DWD within 30 days after demand by DWD, DWD
may commence an action to recover that amount, and the circuit court may order the
home care placement agency to pay to the home care consumer or home care worker
that amount, plus an additional amount equal to 50 percent of that amount, together
with costs and attorney fees.
(END OF INSERT)

(END)
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