_ UNIF ORM COMMERCIAL CODE
REVISED ARTICLE 5 LETTERS OF CREDIT

SECTiON'S—iOi. SH_ORT TITLE. This article may be cited as Uniform
Commercial Cg&e_m_-Letters df Credit.'

Ofﬁczai Comment

The Ofﬁczai Com;ment io the original Sectzon 5-101 was a remarkably
brief maugurai address Noting that letters of credit had not been the subject of
. stamtory enactment and that the law- ‘concerning them had been developed in the

: f'_cases, the Comment stated ihat Article 5 was intended "within its limited scope'" to

“setan mdependcnt theoretical frame for the further development of letters of credit.

i g ;That statement addressed accurately sandltions as they existed when the statement L
- was made, neaﬂy half a century ago.’ Since Article 5 was ongmally draﬁed theuse

~of letters of credit has expanded and developed, and the case law concemmg ‘these
developments 13, m some respects d;scordam

Revision’ of Atticle 5 therefere has required reappraisal both of the
statutory goals and of the extent to which particular statutory pmvzsmns furi"her or
: adversely affeci achmvement of these ﬁ'oais ' :

The staiutory goai of Artlcle 5 was. ongmaiiy stated to. be (]) toseta

: _gsubstemtwe theoretical frame: that' describes the function and le ga} nature of letters. -

b '-:-_:::_:of credit; and (2) to preserve procedural ﬂexabihty in order to accommodate ﬁ}rther‘:fr.":-_ G

e '-daveiopmem of the' efficient use of lefters of credit.” A letter of creditisan

idiosyncratic form of undertakmg that supports perfcmnance ofan obhgatlon

“incurred in a separate financial, mercantile, or other transaction or- arrangement.

“The objectives of the onglnai and rev;sed Article 5 are best achieved (1), by

: deﬁmng the pecuhar charactenshcs of a'letter of cred&t that distinguish it and. tile
legal consequences of its use from. other- forms of assurance such as secondary
guarantees, performance bonds, and i insurance policies, and from ordmary
contracts, fiduciary engagements, and escrow arrangements; and (2) by preserving
flexibility through variation by agreement in order to respond to and accommodate
developments in custom and usage that are not inconsistent with the essential
definitions and substantive mandates of the statute. No statute can, however,
prescribe the manner in which such substantive i ights and duties are to be enforced
or imposed without risking stulﬁﬁcat:on of wholesome deveiopments in the letter
of credit mechanism. Letter of credit law should remain responsive to commercial
reality and in particular to the customs and expectations of the international
banking and mercantile community. Courts should read the terms of this article in
a manner consistent with these customs and expectations.
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The subject matter in Article 5, letters of credit, may also be governed by
an international convention that is now being drafted by UNCITRAL, the draft
Convention on Independent Guarantees and Standby Letters of Credit. The
Uniform Customs and Practice is an international body of trade practice that is
commonly adopted by international and domestic letters of credit and as such is the
"law of the transaction” by agreement of the parties. Article 5 is consistent with
and was influenced by the rules in the existing version of the UCP. In addition to
the UCP and the international convention, other bodies of law apply to letters of
credit. For exampie ‘the federal baﬁkmptcy law applies to letters of credit with
respect to applicants and beneficiaries that are in bankruptcy; regulations of the
Federal Reserve Board and the Comptroller of the Currency lay out requirements
for banks that issue letters of credit and describe how letters of credit are to be _
treated for calculating asset risk and for the purpose of loan limitations. In addition

there 1s an array of ant1~boycott and other similar laws that may affect the issuance
“and perfermance of letters of cred1t Al of these laws are beyond the scope of
’ 'ZArtxcie 5, but in certam czrcumstances they wzll overr;de Article 5.

'SECTION 5-102. DEFINITIONS.
(a) In this article:

(1) "Adviser" means a person who, at the request of the issuer, a

confirmer, or another adviser, notifies or requests another adviser to notify the

TR 'Zbe'ﬂéﬁciafy:thﬁét“a }_cttélf_ ofcredlt hz:i_"sfbée_ﬁ_'i.s_S_lié(._i',".:-:c'qh_ﬁﬁi};éd_,fdr_éi_f_ﬁéﬂdéﬂ.'."-'- G

(2) "Applicant” means a person at whose request or for. whose
..'.a{:cqun_t a 1_6:‘[1;6;:0{ breﬁit_i_é'i.s.sued. 'fhe .te:r?i; ingiﬁdes.;i:;:a.ér.son Whé';équests an
issuér 'to. issue a letter of c_rédit on behalf of ano.the_r if the person méking the
request undertakes an oﬁligaﬁon to reimburse the issuer.

(3) "Beneficiary" means a person who under the terms of a letter of
credit is entitled to have its complying presentation honored. The term includes a
person to whom drawing rights have been transferred under a transferable letter of

credit.
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(4) "Conﬂﬁjaer“ means a nominated person who undertakes, at the
request or with the consent of the issuer,:io honer a presentation under a letter of
credit issued bj anothér;_

(5) "Dishonor” of a let'te:r of credit means failure timely to honor or to
take an interim 3(_:?.;101_1, such as acceptaﬁce OIf a draft, that may be required by the
letter of credit.

(6) "‘D_ocum_er__zt" means a draﬁ or other demand, document of title,

* investment séc'urii:y_,’:_éérti:ﬁcate; invoice, or other record, statement, or

B re;i:’csen{atibn of fa_c_::t', '__laa_):v?---ﬁght,_'or op;mon(z) which is.yre_s_eﬁied in a written or

other medium'pennittc‘d by the Eetter'o_f. credit or, unless proh.ibi.ted by the letter of
credit, by the standard practice referred to in Section 5-108(e) and (ii) which is
capable of being examined for compliance with the terms and conditions of the

letter of credit. A document may not be oral.

. (7) "Good faith" meatis honesty in fact in the conduct or transaction

concerned.

(8)- "Honor" of a 3e'tte'1_’_df credit means performance of the issuer's

‘undertaking in -th‘e-léttgr_ of-credit t'o_' pay"or-deliver.an item of vafue. Unless the

letter of credit otherwise provides, "honor" occurs
{1) upon payment,
(ii) if the letter of credit provides for acceptance, upon acceptance

of a draft and, at maturity, its payment, or
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(1i1) if the letter of credit provides fof incurring a deferred
obligation, upon incurring the obligation and, at maturity, its performance.

(9) "Issuer" means a bank or other person that issues a letter of credit,
but does not include an individual who makes an engagement for personal, family,
or household purposes.

(10) "Letter of cradi’i" means a definite undertaking that satisfies the
requirements of Section 5-104 by an issuer to a beneficiary at the request or for the
-aécount Qfan i31.;'{3.15.'1i:c'::ufi‘z of, in thecase ofa ﬁnéﬁciai iﬁst’iiutibn' to itself or for.-its :
own account to henor a documentéry presentatzon by payment or delivery of an
1tem of vahle o | | |

(11) "Nomi_nated person” means a person whom the issuer (i)
designates or authorizes to pay, accept, negotiate, or otherwise give value under a

_ _letter of credat and (11) undertakes by agreement or custom and practlce to
S rez.mburse s e |
. (12) "Presentation” means dchvery of a document to an issuer or
.nommated person for honor or gwlng ef value under aletter of credlt |

( £:3) ”?rese_:nter” _means a person making a presentation as or on
béhalf of a beneficiary or nominated person.

(14) "Record" means information that is inscribed on a tangible
medium, or that is stored in an electronic or other medium and is retrievable in

perceivable form.
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(15) "Successor of a beneficiary" means a person who succeeds to
substantially all of the rights of a beneficiary by operation of law, including a
corporation with or into which the beneficiary has been merged or consolidated, an
administrator, executor, personal representative, trustee in bankrupicy, debtor in
possession, liquidator, and receiver.

(b) Definitions in other Articles applying to this article and the sections in

which Ehey appear are:
L "Accept" or ”Acceptance” ' 'Se.ctic'm 3-409
"Value" - SectlonSB 303,4-211

(c) Article 1 contains ceit:ain additional general definitions and principles
of construction and interpretation applicable throughout this article.

Official Comment

1. Since no one can be a confirmer unless that person is a nominated
person as defined in Section 5-102(a)(1 1), those:who agree to "confirm” w1thout

. the designation or authorization of the issuer are not conﬁrmers under Amcle 5.

' Nenetheiess the undartakmgs to the beneficiary of such persons may be

enforceable by the beneficiary as letters of credit issued by the "confirmer” for its

own account or as guarantees or contracts outszde of Article 5.

2 The. deﬁmtwn of "document" coniemplates and facilitates the growmg

recognition of electronic and other nonpaper media-as "documents,” however, for
the time being, data in those ‘media constitute documents oonly in certain
circumstances. For exampie afacsimile received by an issuer would be a
document only if the letter of credit explicitly permitted it, if the standard practice
authorized it and the letter did not prohibit it, or the agreement of the issuer and
beneficiary permitted it. The fact that data transmitted in a nonpaper (unwritten)
medium can be recorded on paper by a recipient's computer printer, facsimile:
machine, or the like does not under current practice render the data so transmitted a
"document.” A- facsimile of S.W.LF. T. message received directly by the issuer is in
an electronic medium when it crosses the boundary of the issuer's place of business.
One wishing to make a presentation by facsimile (an electronic medium) will have
to procure the explicit agreement of the issuer (assuming that the standard practice
does not authorize it). Where electronic transmissions are authorized neither by the
letter of credit nor by the practice, the beneficiary may transmit the data
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electromcaﬂy to its agent who may be able to put it in written form and make a
conformmg presentatmn '

3. "Goﬂd faith" contmues in revised Article 5 to be defined as "honesty in.
fact," ”Obsewance of reasonable standards of fair dealing” has not been added to
the definition. The narrower definition of "honesty in fact" reinforces the

zndependence principle” in the treatment of "fraud," "stnct compliance,”
prec]usmn " and other tests affectmg the performance of obligations that are
unigue to letters of credit. This narrower definition -- which does not include "fair
dealing” - is: appmpnate to'the decision to honoi~ or dzshonor a presentation of
documents spemfied in‘a letter of credit. The narrower definition isalso
appropriate for other parts of revised Article 5 where greater certainty of
- obligations is necessary and is consistent with the goals of speed and low cost. Itis

important that U.S. 1etters of credit have contmumg vnahty and compet1tweness in _-';:_ g

s mtematlonal transactmns

Far exampie 1t Wouid bf: mconststent Wlﬂl the ”mdependence" pnnc;pie i

any of the following occurred: (i) the beneﬁczary 5 fa;iure to adhere to the standard
of "fair deaizng” in'the: underfiymg transaction of ethcrwwe in presentmg
‘documents wete to provide apphcants and issuers with an "unfairness" defense to
-dishoner even when the documents complied with the terms of the letter of credit;
(ii) the issuer's obligation to honor in "strict comphance in accordance with
‘standard pract;ce" were changed-to "reasonable- ccmphance“ by use of the "fair-
“dealing" standard, or (iii) the preclusion against the issuer (Section §- 108((1)) were
 modified under the "fair {iealmg" standard to enable the issuer later to raise .

.. additional d 'ﬁc1er1c1es in the presentation. . The rzghts and, obligations arising. from_ i _

) '-i’i-presentaimn henor dishemr and. relmbursement are mdependent and strict and

thus "honesty in fact" isan app:mprza’ée standard

-Artlcle 5 but by apphcabie contract 1aw such as Amcie 2 or the generai 1aw of

) contracts. "Good faith" in that contract is defined by other law, such as-Section 2- -
. 1{)3(1)(b) or Restatement. of Conttacts. Zd § 205 which mcorporate the’ prmcmie of .

“fair deaimg" in most Ccases, or a State s common law or other statutory provisions’
that may apply to that contract,

The contract between the applicant and the issuer (sometimes called the
"reimbursemen " agreement) is governed in part by this article (e.g., Sections 5-
108(i); 5-111(b), and 5~ -103(c)) and partly by other law (e. g., the general law of
contracts).  The definition of good faith in Section 5- 102(a)(7y apphes only to the
extent that t’he rezmbursemf:ﬁt contract is gowmed by provisions in this article; for
other purposes good faith is deﬁned by other law.-

4. Payment and acceptance are familiar modes of honor. A third mode of
honor, incurring an unconditional obligation, has legal effects similar to an
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acceptance of a time draft but does not technically constitute an acceptance. The
practice of making letters of credit available by "deferred payment undertaking” as
now provided in UCP 500 has grown up in other countries and spread to the United
States. The definition of "honor" will accommodate that practice.

5. The exclusion of consumers from the definition of "issuer" is to keep
creditors from using a letter of credit in consumer transactions in which the
consumer might be made the issuer and the creditor would be the beneficiary. If
that transaction were recognized under Article 5, the effect would be to leave the
consumer without defenses against the creditor. That outcome would violate the
policy behind the Federal Trade Commission Rule in 16 CFR Part 433. Ina
co_nsumer_transaction, an individual cannot be an issuer where that person would
'othe_rWise -bé _either the principai debtor or a guarantor.

6 The 1abel on a document 18 HOt concluswe certain documents labelled
_ guarantees" in accordanc:e with European (and occasmnally, American) practice
" are letfers of credit. ‘On the other hand, even documents that are labelled "letter of
“credit" may not constitute letters of credit under the definition'in Section 5- 102(a).
When a document labelled a letter of credit requires the issuer to pay not upon the
presentation of documents, but upon the determination of an extrinsic fact such as
apphcant S faﬁure to perform a construction contract, and where that condition
appears on its face to be fundamental and would, if ignored, leave no obligation to
the issuer under the document labelled letter of credit, the issuer's undertaking is
nota letter of credit,. Itis probabiy some form of suretyship or other contractual
_ arrangement and may be enforceable as such. See Sections 5-102(a)(10) and 3-
- 103(d). .. Therefere undertakmgs whose ﬁmdamentai term requires an issuer to look

~*_ beyond documents and beyond conventional reference to the clock, calendar, and -

“practices concerning the form of various documents are not govemed by Article 5
Although Section 5-108(g) recognizes that certain nondocumentary conditions can
be included in a letter of credit without denymg the undertaking the status of letter
of credit, that section does not: apply to-cases ‘where the nondocumentary condition

is: ﬁmdamentai to the issuer's obhgatmn ‘The rules in Sections 5- ~-102(a)(10), 5-
103(d), and 5- -108(g) approve the conclusion in Wichita Eagle & Beacon
Publishing Co. v. Pacifi ic Nat. Bank, 493 F.2d 1285 (9th Cir. 1974).

The adjective "definite” is taken from the UCP. It approves cases that
deny letter of credit status to documents that are unduly vague or incomplete. See,
e.g., Transparent Products Corp. v. Paysaver Credit Union, 864 F.2d 60 (7th Cir,
1988).- Note, however, that no particular phrase or label is necessary to establish a
letter of credit. Tt 1s sufficient if the undertaking of the issuer shows that it is
intended to be a letter of credit. In most cases the parties' intention will be
indicated by a label on the undertaking itself indicating that it is a "letter of credit,”
but no such language is necessary.
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A financial institution may be both the issuer and the applicant or the
issuer and the beneficiary. . Such letters are sometimes issued by a bank in support
of the bank's own lease obligations or on behalf of one of i its divisions as an
applicant or to one of its divisions as beneficiary, such as an overseas branch.
Because wide use of letters of credit in which the issuer and the applicant or the
issuer and the beneficiary are the same would endanger the unique status of letters
of credit, only financial institutions are authorized to issue them.

In almost all cases the ultimate performance of the issuer under a letter of
credit is the payment of money. ' In rare cases the issuer's obligation is to deliver
stock certificates or the like. The definition of letter of credit in Section -
102(a)(10) contemplates those cases.

7. Under the UCP any'l bank is a nominated bank where the letter of credit
- is "freely negoﬁable " A letter of credit trmght also.nominate by the foliowmg "We

hereby engage with the drawer, ‘indorsers, and bona fide holders of drafts drawn
‘under and in compliance with the terms of this credit that the same will be duly
'-honore{i on due presentation” or "available with any bank by negotiation." A
restncted negotiation credit mlgh’t be "available with x bank by negotiation" or the
like.

Several legal consequences may attach to the status of nominated person.
First, when the issuer nominates a person, it is authorizing that person to pay or -
_give value and is authonzmg the beneficiary to make presentation to that person.
Unless the Ietter of credit provides otherwise, the beneﬁcxary need not present the

..__documents to the issuer. before the letter.of credit expires; it need anly present those i

- "documents to the nominated: person Secendiy, a nominated’ person that gives: value - L

in gcod faith 'has a right to payment from the issuer despite fraud. Section 5-
1()9(3)(1)

SRR -7 A ”recor " must be inor capabie of hemg converted toa percezvable
“form.. For example, an e]ectronlc ‘message recorded in-a computer memory that
could be pnnted from that memory could constitute a recerd Similarly, a iape .
recording of an {)ral conversation could be a record.

9. Absent a specific agreement to the contrary, documents of a beneficiary
delivered to an issuer or nominated person are considered to be presented under the
letter of credit to which they refer, and any payment or value given for them is
considered to be made under that letter of credit. As the court held in Alaska
Textile Co. v. Chase Manhattan Bank, N.A., 982 F. 2d 813, 820 (2d Cir. 1992), it
takes a "significant Showmg" to make the presentatzon of a beneficiary's documents
for "collection only” or otherwise outside letter of credit law and practice.

10. Although a successor of a beneficiary is one who succeeds "by
operation of law,” some of the successions contemplated by Section 5-102(a)(15)
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will have resulted from voluntary action of the beneficiary such as merger of a
corporation. Any merger makes the successor corporation the "successor of a
beneficiary" even though the transfer occurs partly by operation of law and partly
by the voluntary action of the partiecs. The definition excludes certain transfers,
where no part of the transfer is "by operation of law" -~ such as the sale of assets by
one company to-another.

11. "Draft” in Article 5 does not have the same meaning it has in Article
3. For example, a document may be a draft under Article 5 even though it would

not be a negotiable instrument, and therefore would not qualify as a draft under
Section 3-104(e).

SECTI(}N 5-103 SCOPE
(a) Th;s article apphes to letters of credit and to certain rights and
ob}igéﬁons ansmg out of transactxons involving letters of credit.
(b) The statement of a rule in this article does not by itself require, imply,
or negate application of the same or a different rule to a situation not provided for,

or to a person not speciﬁed in this article.

(c) With f;he exceptlon ef thls subsectlon subsectmns (a) and (d) Sectlons-: LR

5- 102(3)(9) and ( 10) 5. 106(d), and 5- 134((1) and except to the extent prohibited in
Sections I- 102(3) and 5-1 17(d) the effect of thfS article may be varied by
agr_eement or by a provision st_ated or incorporated by reference in an undertaking‘
A term in an agreement or undertaking generally excusing liability or generally
limiting remedies for failure to perform obligations is not sufficient to vary
obligations prescribed by this article.

{d) Rights and obligations of an issuer to a beneficiary or a nominated

person under a letter of credit are independent of the existence, performance, or
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nonperformance of a contract or arrangement out of which the letter of credit arises
or which underlies i, including contracts or arrangements between the issuer and
the applicant and between the applicant and the beneficiary.

Official Comment

. Sections 5-102(a)(10) and 5-103 are the principal limits on the scope of
Article 5 Many undertakings in commerce and contract are similar, but not
identical to the letter of credit. Principal among those are "secondary," "accessory,"
or "suretyship” guarantees. Although the word "guarantee” is sometimes used to
describe an independent obligation like that of the issuer of a letter of credit (most
often in the case of European bank undertakings but’ occasionally in the case of
undertakmgs of American’ banks), in the United States the word "guarantee" is
more typically used to describe a suretyship transaction in which the "guarantor” is
only secondarily liable and has the right to assert the uﬂderiymg debtor's defenses.
ThiS article does not apply to secondary or accessory guarantees and it is important
to recognize the distinction between letters of credit and those guarantees. It is
often a defense-to a secondary or accessory guarantor's liability that the underlying
debt has been discharged or that the debtor has other defenses to the underlying
liability. In letter of credit law, on the other hand, the independence principle
recognized throughout Atticle 5 states that the issuer's liability is independent of
the underlying obligation. That the beneficiary may have breached the underlying
contract and thus have given a good defense on that contract to the applicant
against the beneficiary is no defense for the issuer's refusal to honor, -Only staunch

[ §recogmtmn of this prmmple by the issuers and the courts will glve 1etters of credlt S
the continuing vitality that arises from' the certainty and speed of payment under

letters of credit. To that end, it is important that the law not carry into Jetter of
credit transactions rules that properly apply only to secondary guarantees or to
other forms of- engagement .

2 lee a}I of the prov1s10ns of the. Umform Commerczai Code Article 5
is suppiemented by Section 1-103 and, through it, by many rules of statutory and
common law. Because this article is quite short and has no rules on many issues
that will affect liability with respect to a letter of credit transaction, law beyond
Article 5 will often determine rights and liabilities in letter of credit transactions.
Even within letter of credit law, the article is far from comprehensive; it deals only
with "certain" rights of the pames Particularly with respect to the standards of
performance that are set out in Section 5-108, it is appropriate for the parties and
the courts to turn to customs and practice such as the Uniform Customs and
Practice for Documentary Credits, currently published by the International
Chamber of Commerce as L.C.C. Pub. No. 500 (hereafter UCP). Many letters of
credit specifically adopt the UCP as applicable to the particular transaction. Where
the UCP are adopted but conflict with Article 5 and except where variation is
prohibited, the UCP terms are permissible contractual modifications under Sections
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1-102(3) aﬁnd 5-103(c). See Section 5-116(¢). Normally Article 5 should not be
considered to conflict with practice except when a rule explicitly stated in the UCP
or other practice is different from a rule explicitly stated in Article 5.

Except by choosing the law of a jurisdiction that has not adopted the
Uniform Commercial Code, it is not possible entirely to escape the Uniform
Commercial Code. Since incorporation of the UCP avoids only "conflicting"
Article 5 rules; parties who do not wish to be governed by the nonconflicting
provisions of Article 5 must normally either adopt the law of a jurisdiction other
than a State'of the Umted States or state explicitly the rule that is to.govern. When
rules of custom and practice are incorporated by reference, they are considered to
be exphclt terms of the agreement or undertaking.

_ - | Neﬁher the obhgation of an issuer under Section 5-108 nor. that of an
) adwser under Sectlon 5-107 is an obhgataon of the kmd that is mvamabie under
Section 1- 102(3) ‘Section 3= 103(0) and: Commsnt 1 to Section 5-108 make it clear

that the applicant and the issuer may agree to-almost any: provision. estabhshmg the_"_- o o

' obhgat;ons of the issuer to-the applicant. The last sentence of subsection (c) limits
the power of the issuer-to a achieve that result by a nonnegotiated disclaimer or
limitation of remedy

What f:he issuer could achieve by an explicit agreement with its applicant
or by a term that explicitly defines its duty, it cannot accomplish by a general -
disclaimer. The restriction on'disclaimers in the last sentence of subsection (¢) is
based more on procedural than on substantive unfairness. Where, for example, the

S :re;mbursement agreement prov1dcs exphc;tiy that the i 1ssuer need not exarnine any . o
" documents; the: apphcant understands the risk it -has undertaken A term ma
 reimbursement agreement which states generaily that an issuet will not be Tiable

unless it has acted in "bad faith" or committed "gross negligence” is ineffective

- under Section:5-103(c).. 0n the other hand; less generai terms-such as terms that -
permit issuer reliance on an: oral or-electronic message believed i in-good faith to '
have been received from the’ apphcam or terms thatentitle an issuerto
re;mbursement when it honors a "substantially" though not "strictly” complymg
presantatlon are effective. In'each case the questionis whether the disclaimer or
limitation is sufficiently clear and explicit in reallocating a liability or risk that is
allocated differently under a variable Article 5 provision.

Of course, no term in a letter of credit, whether incorporated by reference
to practice rules or stated specifically, can free an issuer from a conflicting
contractual obhgatmn to its applicant. If,.for example, an issuer promised its
apphcant that it would pay only against an inspection certificate of a particular
company but failed to require such a certificate in its letter of credit or made the
requirement only a nondocumentary condition that had to be disregarded, the issuer
might be obliged to pay the beneficiary even though its payment might violate its
contract with its applicant.
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3. Parties should generally avoid modifying the definitions in Section 5-
102." The effect of such an agreement is almost inevitably unclear. To say that
something isa "guarantee” in the typ;cai domestic transaction is to say that the
parties mtend that particular legal rules apply toit. By acknowledging that
something is a guarantee, but asserting that it is to be treated as a "letter of credit,”
the parties leave a court uncertain about where the rules on guarantees stop and
those concerning letters of credit begin.

4, Sectmn 5- §02(2) and (3) of Article 5 are omitted as unneeded; the

omissmn does not change the law.
SECTI()N 5-104. FORMAL REQUIREMENTS A Ieiter of credit,
g -confirmation adee, transfer amendment or cancellatwn may he issued in any
| '_.form that is a record and is authentzcated (1) by a SEgnature or (11) in accordance
.‘V\.f’iﬂ} the agreement of the pames or the standard practice referred to in Section 5-
108(e).

Of’ﬁcml Comment

1. Neither Sectmn 5 104 nor the definition of letter of credit in Section 5-
102(a)(10) requires inclusion of all the terms that are- nc;rma}ly contained in a letter

. of credit in order for an undertaking to. be recegmzed as a letter of credit tmder ey N

- Article 5. F or example ‘a letter of credit will typacaﬂy specify the amount - i
available, the expiratxon date, the place where presentation should be made, and the
documents that must be presented 1o entitle a person to honor. Undertakings that

have the formahtzes ‘required by Section 5-104 and meet the conditions spemfied in _ E

" Section 5- 102(&)(10) will be’ recogmzed as letters of credxt even though they omit
one or more of the 1tems usuaﬁy contamed ina letter of credlt '

2 The authentication spemﬁed in this section is authentication only of the
identity of the issuer, confirmer, or adviser.

An authentication agreement may be by system rule, by standard practice,
or by direct agreement between the parties. The reference to practice is intended to
incorporate future deve}opments in the UCP and other practice rules as well as
those that may arise sponianeousiy in commerczal practice,

3. Many banking transactions, including the issuance of many letters of
credit, are now conducted mostly by electronic means. For example, S.W.LF.T. is
currently used to transmit letters of credit from issuing to advising banks. The
letter of credit text so transmitted may be printed at the advising bank, stamped
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"original" and provided to the beneficiary in that form. The printed document may
then be used as a way of controlling and recording payments and of recording and
authorizing assignments of proceeds or transfers of rights under the letter of credit.
Nothing in this section should be construed to conflict with that practice.

- To be a record sufficient to serve as a letter of eredit or other undertaking
under ﬂns section, data must have a durability consistent with that function.
Because consideration is not required for a binding letter of credit or similar
undertaking (Section 5-105) yet those undertakings ate to be strictly construed
(Section 5-108), parties to a letter of credit transaction are: especially dependent on
the continued avaﬂabzhty of the terms and conditions of the letter of credit or other
undertaking. By declining to specify any parﬁcuiar medium in which the letter of
credit must be ‘established or communicated, Section 5-104 leaves room for future
developments

SECTI{)N 5 105 CONSI}}ERATION Con51derat10n is not reqmred to ;
1ssue amend tra:nsfer or cancel aletter of cred;t advace or conﬁrmatlon

Of‘ﬁciai Comment

It is not to be expected that any issuer will issue its letter of credit without
some form of remuneration, But it is not expected that the beneficiary will know
what the issuer's remuneration was or whether in fact there was any identifiable
remuneration in a given case. And it might be difficult for the beneficiary to prove
the issuer's remuneration. This section dispenses with this proof and is conmstent

" with the position of Lord Mansfield in'Pillans v. Van Mzemp, 97 Eng Rep 1935 e

(K.B. 1765) in makmg conszderanon xrrelevant

SECTI{)NS 106. ISSUANCE, AMEN"DMENT CANCELLATIGN AND

DE}RATION.

(a) A letter of credit is issued and becomes enforceable according to its
terms against the issuer when the issuer sends or otherwise transmits it to the
person requested to advise or to the beneficiary. A letter of credit is revocable only

if it so provides.
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(b) After a letter of credit is issued, rights and obligations of a beneficiary,
applicant, confirmer, and issuer are not affected by an amendment or cancellation
to which that person has not consented except to the extent the letter of credit
provides that it is revocable or that the issuer may amend or cancel the letter of
credit without that consent.

(c) If there is no stated expiration date or other provision that determines
its duration, a letter of credit expires one year after its stated date of issuance or, if
‘none is 'sta:t_ed, after :thé d_afelf_oz_} which it is i_ss'u-_ed.

() A letter of cl;éé:i’;::tha’?_S_tatf.:.s_'that_i.t. is p._'erp.etuai expires five years after
its.stéted date of issuance, orif .none 18 stéted, after -the date on which it is issved.

Official Comment

1. This section adopts the position taken by several courts, namely that
letters of credit that are silent as to revocability are irrevocable. See, e.g.,
Weyerhaevser Co. v. First Nat. Bank, 27 UCC Rep. Serv. 777 (8.D. Iowa 1979);
West Va. Hous. Dev. Fund v.-Sroka, 415 F. Supp. 1107 (W.D. Pa. 1976). This is

othe posmon of the current ucp (500).:Given the usual commercial understandmg
*and purpose of Iet‘sers of credit; revocable fetters of credit offer unhappy s

pOSSIblhtleS for mzsieadmg the parties who deal with them.

2. A person can consent to an amendment by implication. For example, a
'beneﬁmary that tenders documents for honor that conform to an amended letter of -
credit but not.to the- 0r1gma1 letter of credit has probably consented to the
amendment. By the same token an applicant that has procured the issuance of a
transferable letter of credit has consented to its transfer and to performanee under
the letter of credit by a person to whorn the beneficiary's rights are duly transferred.
If some, but not all of the persons involved in a letter of credit transaction consent
to performance that does not strictly conform to the original letter of credit, those
persons assume the risk that other nonconsenting persons may insist-on strict
compliance with the original letter of credit. Under subsection (b) those not
consenting are not bound. For example, an issuer might agree to amend its letter of
credit or honor: documents presented after the expiration date in the belief that the
applicant has consented or will consent to the amendment or will waive
presentation after the original expiration date. If that belief is mistaken, the issuer
is bound to the beneficiary by the terms of the letter of credit as amended or
waived, even though it may be unable to recover from the applicant.
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In general, the rights of a recognized transferee beneficiary cannot be
altered without the transferee's consent, but the same is not true of the rights of
assignees of proceeds from the beneficiary. When the beneficiary makes a
complete transfer of its interest that is effective under the terms for transfer
established by the issuer, adviser, or other party controlling transfers, the
beneficiary no longer has an interest in the letter of credit, and the transferce steps
into the shoes of the beneficiary as the one with rights under the letter of credit.
Section 5-102(a}(3). When there is a partial transfer, both the original beneficiary
and the transferee beneficiary have an interest in performance of the letter of credit
and each expects that its rights will not be altered by amendment unless it consents.

The assignee of proceeds under a letter of credit from the beneficiary
enjoys no such expectation. Noththstandmg an assignee's notice to the issuer of
the ass1gnment of proceeds, the assignee is ot a person protected by subsection

' (b) An assignee of proceeds should understand that its rights can be changed or
compieteiy extmgmshed by amendment or canceliatzon of the letter of credit. An
-assignee's claim is precarious, forit depends entirely. upon the continued existence

of the letter of credit and upon the beneﬁczary s preparation and presentation of
documents that would entitle the beneficiary to honor under Section 5-108.

3. The issuer's right to cancel a revocable letter of credit does not free it
from a duty to reimburse a nominated person who has honored, accepted, or
undertaken a deferred obligation prior to receiving notice of the amendment or
cancellation. Compare UCP Article 8.

. 4 Aitheugh all. letters of eredlt should specify the date on which the -

issuer's engagement expires, the faﬁure to spec;fy an exp;ratmn date does not
invalidate the letter of credit, or diminish or relieve the obligation of any party vmh
respect to the letter of credit. A letter of credit that may be revoked or terminated at
the discretion of the issuer by notice to the beneficiary is not "perpetual.”

SECTION 5-107. CONFIRMER, NOMINATED PERSON, AND
ADVISER.
{a) A confirmer is directly obligated on a letter of credit and has the rights

and obligations of an issuer to the extent of its confirmation. The confirmer also

has rights against and obligations to the issuer as if the issuer were an applicant and
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the confirmer had issued the letter of credit at the request and for the account of the
issuer.

(b) Anominated person who is not a confirmer is not obligated to honor

or otherwise giife value fora presenfétion.

ey A perssn_request@d to gdyise may decline to act as an adviser. An

adviser th_z:it isnota cranﬁ.rmer.is ﬁét 6ﬁligated to honor or give value for a

presentatlon An adviser undertakes tothe i issuer and to the beneﬁczary accurateiy
t to admse the terms of the 1etter of crecht conﬁrmat;on amendment or adee |
" recewad by that person and undertakes to the beneﬁczary to check the apparent
authentaczty of the request to adws& Evcn if the adee is inaccurate, the letter of
credit, conﬁrmation, or amendment is enforceable as 'iSsued.

(d) A p_ers_on who no_tiﬁes a transferee beneﬁciary of the terms of a letter
ofc credﬁ conﬁrmatlon amendment or adv1ce has the nghts and obhgations of an
o ;'admser Lmder subsectlcm (c) The terms m the noﬁce to ihe transferee beneﬁmary ..
may dszer from the terms in any notice to the transferor beneficiary to the extent
.perrmited by the 1etter of credzt conﬁrmatmn amendment or advice recewed by
the 'p'cr_sén who so notiﬁe‘s.'. o |

| | Official Comment

1. A confirmer has the rights and obligations identified in Section 5-108.
Accordmgly, unless the context otherwise requires, the terms "confirmer” and
"confirmation" should be read into this article wherever the terms "issuer” and
"letter of credit" appear

A confirmer that has paid in accordance with the terms and conditions of
the letter of credit is entitled to reimbursement by the issuer even if the beneficiary
committed fraud (see Section 5-109(a)(1)(ii)) and, in that sense, has greater rights
against the issuer than the beneficiary has. To be entitled to reimbursement from
the issuer under the typical confirmed letter of credit, the confirmer must submit
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7 cannot have violated any duty 16 advise in a timely way. This analysis’

conforming documents, but the conﬁ_rmé_r's presentation to the issuer need not be
made before the expiration date of the Ietter of credit.

Aletter of credit conﬁrmahon has been analogized to a guarantee of issuer
performance, to a parallel letter of credit issued by the confirmer for the account of
the issuer or the letter of credit applicant or both, and to a back-to-back letter of
credit in which the confirmer is a kind of benefimary of the original issuer's letter of
credit. Like ietter of credit undertakmgs confirmations are both unique and
flexible, so ﬁzat no one of these analogies is perfect ‘but unless otherwise indicated

in the letter’ of credit or confirmation, a confirmer should be viewed by the letter of
credtt issuer and the beneficiary as an issuer of a “parallel letter of credit for the
account of the onglnai letter of credit issuer. Absent a direct agreement between
the apphcant and a confirmer, normally the obligations of a confirmer are to the

issuer not-the apphcant but the apphcant mlght haveari ight to mjunctmn agalnst a .

- “confirmer under Section 5- 109 or warranty claim under Section 5-110, and either
B 'rmght have cia;rns agamst the other under Sectwn 5 137 o

; 2 No one. has a duty 10 adwse untﬁ that person agrees to be an advzser or
underéakes to act in accordance with the instructions of the issuer. Except where
there is a prior agreement to serve or where the silence of the adviser would be an
acceptance of an offer to contract, a person’s failure to respond to a request to
advise a letter of credit does not in and of itself create any liability, nor does it
es_t_ab_il_sh_ a relationship of issuer and adviser between the two. Since there is no
duty to advise a letter of credit in the absence of a prior agreement, there can be no
duty to advzse it timely or at any particular time. When the adviser manifests its
g _'agreement to-advise by. ag:maliy doing so (as is normaliy the: case), the: adwser

 with the result of Sound of Market Street v. Continental Bank International, 819

F.2d 384 (3d Cir. 1987) which held that there is no such duty. This section takes
noposition on the: reasomng of that case, but does not. ov&:rmle the resul‘i By - o
. adwsmg or agreeing to aciv1se aletter of cred:t the adviser assumes a duty to th_e -'
 issuer and to the beneﬁcmry accurately to report what it has rece;ved from the
zssuer, but ‘beyond: determmmg the apparent authenticlty of the letter, an adviser
has no duty to inivesti gate the accuracy of the message it has received from the
issuer. "Checking" the apparent authenticity of the request to advise means only
that the prospective adviser must attempt to authenticate the message (e.g., by
"testing"" the telex that comes from the purported: issuer), and if it is unable to -
authenticate the message must report that fact to the issuer and, if it chooses to
advise the ‘message, to the beﬁeﬁmary By proper agreement an adviser may
disclaim its obligation under this section.

3. Anissuer may issue a letter of credit which the adviser may advise with
different terms. The issuer may then believe that it has undertaken a certain
engagement, yet the text in the hands of the beneficiary will contain different terms,
and the beneficiary would not be entitled to honor if the documents it submitted did
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not comply with the terms of the letter of credit as originally issued. On the other
hand, if the adviser also confirmed the letter of credit, then as a confirmer it will be
independently liable on the letter of credlt as advised and confirmed. If in that
situation the beneficiary's ultimate presentation entltied it to honor under the terms
of'the conﬁrmatwn but not mlder those in the original Jetter of credit, the confirmer
would have to honer but might not be entitled to reimbursement from the issuer.

4. When the issuer nominates another person 10 "pay," "negotiate,” or
otherwise to take up the documents aﬂd give value, there can be confusion about
the legal status of the nominated person. In rare cases:the person might actually be
an agent of the issuer and its act mi ight be the act of the i issuer itself. In most cases
the nominated person is not an agent of the issuer and has no authority to act on the
issuer's behalf. Its "nomination" allows the beneficiary to present to it and earns it

__ceriam rightsto paymerit under Sectmn 5-109 that others do not enjoy. For -
example, when an issuer issues a "freely negotmbie credzi "t contemplates that _
banks or. others mi ght take' np ‘documents under that credit and advance value
._agamst them; and it is agreeing to pay those persons but only if the presentatmn fo

" the issuer made by the nominated person complies with the credit. Usually there

will be no agreement to pay, negotiate, or to serve in any other capacity by the
fiominated person, therefore the nominated person wiil have the right to decline to
take the documents. It may return them or agree merely to act as a forwarding
agent for the documents but without giving value against them or taking any
respon31b1hty for their confonmty to the letter of credlt
SECTI()N 5. 198 ISSUER’S RIGHTS AN"D OBLIGATIONS‘ e

(a) Except as othermse prov;ded in Sectzon 5 }09 an isster shali honor a
pr_es_entation -ihat’- as determineé b-y _the standard praéﬁce referred to in subsection
(e), appears on 1ts face stncﬂ},f to comply with' the terms and cendmons of the leiter o
of Ci‘edlt Except as otherwxse prowded in Sectmn 5- } 13 and unless otherwzse
agreed with the applicant, an issuer shall dishonor a presentation that does not
appear so to comply.

(b) Anissuer has a reasonable time after presentation, but not beyond the

end of the seventh business day of the issuer after the day of its receipt of

documents:
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{1) to honor,

(2) if the letter of credit provides for honor to be completed more than
seven business days after presentation, to accept a draft or incur a deferred
obligation, or

(3) to give notice to the presenter of discrepancies in the presentation.

{(c) Except as otherwise provided in subsection (d), an issuer is precluded
frqm assertigg as a basis for dishonor any discrepancy if timely notice is not given,

' 61'-’ any discféﬁa:'r_lt:y.no;__sf.gtéd m the nq't.ice if timely notice is given.

(dy 'I_?é_.i_lﬁré _to_ g;ve -i;he notic_e speéit__‘xed in su:bsection {b) or to _mention
fraﬁ(i, forgefy, or exp:ir-éﬁon m .the notice does not ?reclude the issuer from
asserting as a basis for dishonor fraud or forgery as described in Section 5-109(a)
or expiration of the letter o.f credit before presentation.

(e} An issuer shall observe standard practice of financial institutions that

- regularly issue letters of credit. Determination of the issuer's observance ofthe -

standard practicg: 1 a matter of interpretation for the court. The court shall offer the
p&ﬁiés a reas;onéblﬁ_a Qpééﬁﬁn_ity t(ljl present eviden.cé of the standard practice.
(£) An -'zis_éﬁer is not responsible for:
(1) the performance or nonperformance of the underlying contract,
arrangement, or transaction,
{2} an act or omission of others, or
(3) observance or knowledge of the usage of a particular trade other

than the standard practice referred to in subsection (e).
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(g) If an undertaking constituting a letter of credit under Section 5-
102(a)(10) contains nondocumentary conditions, an issuer shall disregard the
nondocumentary conditions and treat them as if they were not stated.

(h) An issuer that has dishonored a presentation shall return the
documents or held them at the disposal of, and send advice to that effect to, the
presenter.

(1} Anissuer that has honored a presentation as permitted or required by
 this article:

- | (1) 1s entitled to be relmbursed by the applicant in immediately
a.vai.iable funds not .later than the daie of its payment of funds;
(2) takes the documents free of claims of the beneficiary or presenter;
(3) is precluded from asserting a right of recourse on a draft under

Sections 3-414 and 3-415;

" (4 except as otherwise provided in Sections 5-110and 5-117,is

precluded from restitution of money paid or other value given by mistake to the
e_x_te’;}t themzstake c;,qncéms discrep_aﬁcie_s in the doc@énis or tender which are
api)arent on thé face of the preséﬁfaﬁoﬁ; and

(5) is discharged to the extent of its performance under the letter of
credit unless the issuer honored a presentation in which a required signature of a

beneficiary was forged.

Official Comment

1. This section combines some of the duties previously included in
Sections 5-114 and 5-109. Because a confirmer has the rights and duties of an
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issuer, this section applies equally to a confirmer and an issuer. See Section 5-
107(a).

The standard of strict compliance governs the issuer's obligation to the
beneficiary and to the applicant. By requiring that a "presentation” appear strictly
to comply, the section requires not only that the documents themselves appear on
their face strictly to comply, but also that the other terms of the letter of credit such
as those dealing with the time and place of presentation are strictly complied with.
Typxcaily, a letter of credit will provide that presentation is timely if made to the
issuer, confirmer, or any other nominated person prior to expiration of the letter of
credit. Accordingly, a nominated person that has honored a demand or otherwise
given value before expiration will have a right to reimbursement from the issuer
even though presentation to the issuer is made after the expiration of the letter of

credit; Converse]y, where the beneﬁmary negotiates documents to one who isnota-

o nommated Pperson, the beneﬁc;ary or that person acting on behalf of the beneﬁc;ary S |

: -must make presentatmn toa n()mmated person, conﬁrmer or issuer prlor to ihe
L explratlon date : :

Thls sect:on does not Impase a bifurcated standard under which an issuer's
tight to reimbursement might be broader than a beneﬁczary s right to honor.
However, the explicit deference to standard practice in Section 5-108(a) and (e) and
elsewhere expands issuers' rights of reimbursement where that practice so provides.
Also, issuers can-and often do contract with their applicants for expanded rights of
reimbursement.. Where that is done, the beneficiary will have to meet a more
stringent standard of compliance as to the issuer than the issuer will have to meet as.

~....-to;the. apphcant Simliaﬂy, a nommated person may have reimbursement-and. other_ i
- rights against the issuer based on this article, the UCP, ‘bank-to-bank S

reimbursement rules, or other agreement or undertakmg of the issuer. These ri ghts
may allow the nominated person to recover from the issuer even when the
nommated person wouid have noti ght to obtain honor under the letter of credlt

The sectmn adopts stnct comphance, rather than the standard that

commentators have called "substantial compliance," the standard arguably applied : sl

in Banco EspaZol de Credito v. ‘State Street Bank and Trust Company, 385 F.2d "
230 (Ist Cir. 1967) and F. Iagsth Cruises Ltd. v. New England Merchants Nat.
Bank, 569 F.2d 699 (1st Cir. 1978). Strict compliance does not mean slavish
confo:tméiy to the terms of the letter of credit. For example, standard practice (what
issuers do) may recognize certain presentations as complying that an unschooled
fayman would regard as discrepant. By adopting standard practice as a way of
measuring strict compliance, this article indorses the conclusion of the court in New
Braunfels Nat. Bank v. Odiorne, 780 3.W .2d 313 (Tex.Ct.App. 1989) (beneficiary
could collect when draft requested payment on 'Letter of Credit No. 86-122-5' and
letter of credit specified 'Letter of Credit No. 86-122-S" holding strict compliance
does not demand oppressive perfectionism). The section also indorses the result in
Tosco Corp. v. Federal Deposit Insurance Corp., 723 F.2d 1242 (6th Cir. 1983).
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The letter of credit in that case called for "drafts Drawn under Bank of Clarksville
Letter of Credit Number 105." The draft presented stated "drawn under Bank of
Clarksville, Clarksville, Tennessee letter of Credit No. 105." The court correctly
found that despite the change of upper case "L" to a lower case "1" and the use of
the word "No." instead of "Number," and despite the addition of the words
"Clarksville, Tennessee," the presentation conformed. Similarly a document
addressed by a foreign person to General Motors as "Jeneral Motors" would strictly
conform in the absence of other defects.

Identifying and determining compliance with standard practice are matters
of interpretation for the court, not for the jury. As with similar rules in Sections
4A-202(c) and 2-302, it is hoped that there will be more consistency in the
outcomes and speedier resolution of disputes if the responsibility for determ;mng
the nature and scope of standard practice is granted to the court, not to a jury.

. Grantmg the court authorzty to make these decisions will also encourage the

' .-.Saiutary practlce of courts' grant:ng summary Judgment in circumstances where
there are no sxgmﬁcant factual disputes. The statute encourages outcomes such as
~ American Coleman Co. v. Intrawest Bank, 887 F.2d 1382 (10th Cir. 1989), where
summary judgment was granted.

In some circumstances standards may be established between the issuer
and the applicant by agreement or by custom that would free the issuer from
liability that it might otherwise have. For example, an applicant might agree that
the'issuer would have no duty whatsoever to examine documents on certain
presentations (e.g., those below a certain dollar amount). Where the transaction

depended upon the issuer's payment in a very short time period (e.g., on the. same o
“dayorwithina few hours of; presentatmn), the issuer and the apphcant }:mght agree R '

to reduce the issuer's responsibility for failure to discover discrepancies. By the
same foken, an agreement between the applicant and the issuer might permit the
issuer to examine documents exciuswe}y by electronic or electro-optical means,
Neither those agreements nor others like them explicitly made by issuers and -
apphcants v:ola’ie the terms of Section 5-108(a) or (b) or Sectaon 5- 103(0)

2. Section 5- 108(3) balances the need of the issuer for time to examine the
documents against the possibility that the examiner (at the urging of the applicant
or for fear that it will not be reimbursed) will take excessive time to search for
defects. What is a "reasonable time" is not extended to accommodate an issuer's
procuring a waiver from the applicant. See Article 14c of the UCP.

Under both the UCC and the UCP the issuer has a reasonable time to
honor or give notice. The outside limit of that time is measured in business days
under the UCC and in banking days under the UCP, a difference that will rarely be
significant. Neither business nor banking days are defined in Article 5, but a court
may find useful analogies in Regulation CC, 12 CFR 229.2, in state law outside of
the Uniform Commercial Code, and in Article 4.

32



S .prevzded inthe letter of credi

Exammers must note that the seven-day period is not a safe harbor The
time within whlch the issuer must give notice is the lesser of a reasonable time or
seven busmess days “Where there are few documents (as, for exampie with the
mine run Standby letter of credit), the reasonable time would be less than seven
days If more than a reasonable time is consumed in examination, no timely notice
is. possﬂ:ale ‘Whatis a "reasonable time" i 18 to be determined by examining the
behavior of those in the busmess of examining documents, mostly banks. Absent
prior agreement of the issuer, ong could not expect a bank issuer to examine
documents while'the: beneﬁczary waited in the lobby if the normal practice was to
give the documents fo a person who had the opportunity to-examine those together
with many others in an orderly process ‘That the applicant has not yet paid the
issuer or that the apphcant's account with the issuer is insufficient to cover the
§ ameant of the draﬁ is not 3 bas1s fer extensmn of the tame permd '

Thzs sectmn does not preclude the 1ssuer fmm contactmg the applicant

' .durmg its’ exammatzon hewever, the decision to honor rests with the issuer, and it
has no.duty to seek.a waiver from the app}mant or'to notify the. apphcant of receipt
of the documents. If the issuer dishonors a conforming presentation; the
beneficiary will be enmled to the remedles under Sectton 5-111, irrespective of the
appllcant S Views.

Even though the person to whom presentation is made cannot conduct a
-reasonabie examination of documents within the time after presentation and before
the explration date presentatzon estahhshes the parties' nghts The beneﬁc:lary s
ngh’e to honor.or the i issuer's i

g ven though it might take the person'to whom =
*‘presentation has been made Several days to detenmne whether honor or dzshonor is
the proper course. The issuer’s time for honor or glvzng notice of dishonor may be

- extended or Shertened by aterm in the: letter of credit. ‘The time for the issuer's -

C performance may ’oe oﬂxemlse mocﬁﬁed or Wawed in accordance wzth Sect;on 5-

Thei 1ssuer s time to mspect Tuns fro:m ’the t1me of 1ts ”recelpt of
documents.” Documents are considered to be received only when they are received
at the place specified for presentation by the issuer or other party to whom
presentation is made. . . .

Failure of the issuer to act within the time permitted by subsection (b)
constitutes-dishonor. Because of the preclusion in subsection (c) and the liability
that the issuer may incur under Sectwn 5-111 for wrongful dishonor, the effect of
such a silent dishonor may ultimately be the same as though the issuer had honored,
L.e., it may owe damages in the amount drawn but unpaid under the letter of credit.
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3. The requirement that the issuer send notice of the discrepancies or be
precluded from asserting discrepancies is new to Article 5. Itis taken from the
similar provision in the UCP and is intended to promote certainty and finality.

The section thus substitutes a strict preclusion principle for the doctrines
of waiver and estoppel that might otherwise apply under Section 1-103. It rejects
 the reasoning in Flagship Cruises Ltd. v. New England Merchants’ Nat. Bank, 569
F.2d 699 (ist Cir. 1978) and Wing On Bank Ltd. v. American Nat. Bank & Trust
Co., 457 F.2d 328 (5th Cir. 1972) where the issuer was held to be estopped only if
the beneﬁmary relied on the issuer's failure to give notice.

Assume, for example, that the beneficiary presented documents to the
issuer shortly before the letter of credit expired, in circumstances in which the
beneficiary coyld not have cured any discrepancy before expzratmn Under the
_reasoning of Flagsth and Wing On, the beneﬁcaary’s mabzhty tocure, even if it
had received notice, would absolve: the issuer of its failure to give notice. The
- virtue of the preclusion oblzgatzon adepted in this sectmn is that :t forecloses
litz gation about rehance and detnment 2

Even though issuers typlcaﬂy give notice of the discrepancy of tardy
presentation when presentation is made afier the expiration of a credit, they are not
required to give that notice and the section permits them to raise late presentation
as a defect -despi_te their faiiure to give that notice.

4 To act within a reasona‘ole time, the issuer must normally give notice
. without delay after the examimng party makes its.decision. - If the examiner demdes

o to dishonot on the ﬁrst day, it Wou}d be obhgeci to notify the bcneﬁcla:{'y shorﬂy

“thereafter, perhaps on the same business day. This rule accepts the reasoning in
cases such as Datapoint Corp. v. M & I Bank, 665 F. Supp. 722 (W.D. Wis. 1987)
and Esso Petroleum Canada, Div. of Impemal Oil, Ltd V. Secumty Pacific Bank,

’ 710 F Supp 275 (D Ore. 1989)

The section depﬁves the examlnmg party of the right simply to sitona
‘presentation that is made within seven days of expiration. The section requires the
examiner to examine the documents and make a decision and, having made a
decision to dishonor, to communicate promptly with the presenter. Nevertheless, a
beneficiary who presents documents shortly before the expiration of a letter of
credit runs the risk that it will never have the opportunity to cure any discrepancies.

5. Confirmers, other nominated persons, and collecting banks acting for
beneficiaries ¢an be presenters-and, when so, are entitled fo the notice provided in
subsection (b). 'Even nominated persons who have honored or given value against
an earlier presentation of the beneficiary and are themselves seeking reimbursement
or honor need notice of discrepancies in the hope that they may be able to procure
complying documents. The issuer has the obligations imposed by this section
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whether the issuer's performance is characterized as "reimbursement” of a
nominated person or as "honor."

6. In many cases a letter of credit authorizes presentation by the
beneﬁc;ary to someone other than the issuer, Sometlmes that person is identified
as a "payor" or "paying bank," or as an "acceptor” or "accepting bank," in other
cases as a "negotiating bank," and in other cases there will be no specific
des,lgnatlon The section does not impose any duties on a person other than the
issuer or confirmer, however a nominated person or other person may have liability
under this article or at common law if it fails to perform an express or implied
agreement with ’the beneficiary.

. 7. The issuer's obligation to honor runs not only to the beneficiary but
~also to the applicani‘ It is possible that an apphcant who has made a favorable.
. :.'-_centract with the beneﬁcaary will be injured by the issuer's wrongful dishonor.
. Except to'the extent. that the contract between the issuer and the applicant 11m1ts
. that. ha’blhty, the i issuer will have. hablhty to the apphcant for wrongful dishonor
““under Section’5-111"as a matter of contract law. A good faith extension of the time
in Section 5-108(b) by agreement between the issuer and beneﬁczary binds the
applicant even if the applicant is not consulted or does not consent to the extension.

The issuer's obligation to dishonor when there is no apparent compliance
with the letter of credit runs only to the applicant. “No other party to the transaction
can complain if the apphc:ant waives compliance with terms or conditions of the

letter of credit or agrees to a less stringent standard for compliance than that
' ;supphed by this article. -Except as- otherwise agreed with the applicant, an issuer.
'_-_'.;_'may d1shon0r a n{:ancomplymg presentahon despate an apphcant's waiver,

Waiver of d1screpancaes by an issuer or an apphcant it one or more
‘presentations does not waive similar dzscrepanc;es ina future presentation. Neither
‘the issuernor the. bene:ﬁczary can reasonably rely upon honor over past waivers asa

basw for: conciud;ng that a future defective presentat;on will justify honor. The
reasoning of Courtaulds of North America Inc, v. North Carolina Nat. Bank, 528
F.2d 802 (4th Cir.'1975) is accepted and that expressed in Schweibish v.
Pontchartrain State Bank, 389 So.2d 731 (La.App. 1980) and Titanium Metals
Corp. v. Space Metals, Inc., 529 P.2d 431 (Utah 1974) is rejected.

8. The standard practice referred to in subsection (e) includes (i)
international practice set forth in or referenced by the Uniform Customs and
Practice {ii) other practice rules pubhshed by associations of financial institutions,
and (i) local and regional practice. It is possible that standard practice will vary
from one place to another. Where there are conflicting practices, the parties should
indicate which practice governs their ri ights. A practice may be overridden by
agreement or course of dealing. See Section 1-205(4).
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9. The responsibility of the issuer under a letter of credit is to examine
documents and to make a prompt decision to honor or dishonor based upon that
examination. Nondocumentary conditions have no place in this regime and are
better. accommodated under contract or suretyship law and practice. In requiring
that nondocumentary conditions in letters of credit be ignored as surplusage,

Article 5 remains aligned with the UCP (see UCP 500 Article 13c), approves cases
like Pringle-dssociated Mortgage Corp. v. Southern National Bank, 571 F.2d 8§71,
874 (5th Cir. 1978), and rejects the reasoning in cases such as Sherwood & Roberts,
Inc. v. First Security Bank, 682 P.2d 149 (Mcnt. 1984).

Subsectmn (g) recog:mzes ’that letters of credit sometimes contain
nondocumentary termis or conditions. Condmons such as a term prohibiting
"shipment on vessels more than 15 years old,” are to be disregarded and treated as
smplusage Szmﬂariy, a requirement that there be an award by a "duly appomted

arbitrator" would not require the i issuer to determine whether the arbitrator had. beeﬁ e

“Iduly appmnted " Likewise atermina standby 1etter of credlt that pmvzded for-

. dIffenng forms of certification: depending upon the partzcuiar type ‘of default dees
notoblige the issuer mdependenﬂy to determine which kind of default has
occurred. These conditions must be disregarded by the issuer. Where the
nondocumentary conditions are central and fundamental to the issuer's obligation
(as for example a condition that would require the issuer to determine in fact
whether the beneficiary had performed the underlying contract or whether the
apphcant had: defaulted) their inclusion may remove the undeﬂakmg from the scope
of Article 5 entirely. See Section 5-102(a)(10) and Comment 6 to Section 5-102.

Subsecuon (g) Would noi perrmt the beneﬁmary or the i 1ssuer 40 disregard

: -'térms in the letter of credit such as place, time, and mode of presentation.” The rule - .

in subsection (g) is intended to prevent an issuer from demdmg or even
investigating extrinsic facts, but not from consulting the clock, the calendar, the
relevant law and practlce or its own general knowledge of documentation or -
transactmns of the type underlymg a partzcuiar letter: ef credit '

Even though nondocumentary condxtwns must be dasre garded i in
determmmg compliance of a presentation (and thus in determining the issuer's duty
to the beneficiary), an issuer that has promised its applicant that it will honor only
on the occurrence of those nondocumentary conditions may have liability to its
applicant for disregarding the conditions.

10. Subsection (f) condones an issuer's ignorance of "any usage of a
particular trade"; that trade is the trade of the applicant, beneﬁczary, or others who
may be involved in the underlymg transaction. The i issuer is expected to know
usage that is commonly encountered in the course of document examination. For
example, an issuer should know the common usage with respect to-documents in
the maritime shipping trade but would not be expected to understand synonyms
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used in a particular trade for product descriptions appearing in a letter of credit or
an invoice.

- 11. Where the issuer's performance is the delivery of an item of value
other than money, the applicant's reimbursement obligation would be to make the

"item of value" available to the issuer.

12. An issuer is entitled to reimbursement from the applicant after honor
ofa forged or frauduleﬁt' érawing if honor was permitted under Section 5-109(a).

_ 13 The last clause of Section 5-108(1)(5) deals with a special case in
which the fraud is not committed by the beneficiary, but is committed by a stranger
to the transaction who forges the beneficiary's signature. If the issuer pays agamst

: documents on whicha’ requlred szgnature of the beneﬁcxa,ry is forged it remains
- 11able tn the true beneﬁmary ' _
. _’SECT}ON 541_39'. 'FRAUD AND FORGERY.

(a) Ifa presentation'is made that appears on its face strictly to comply
with the terms and conditions of the letter of credit, but a required document is
forged or materially 1ﬁfauduient, or honor of the presentation would facilitate a

- .matenai fraud by the beneﬁmary on the issuer or. apphcant

(1) the issuer shall honor the presentatlon 1f honor is deman{ieé by (1): .
a nemmated persen who has gwen vafue in good faith and without notzce of
'fc}rge,’fy or matenal fraud (11) a conﬁrmer who has honered 3ts conﬁrmaiien in good '
falth (m) a halder mn dne course’ of a draft drawn under the letter ef crecht whtch
was taken after acceptance by the issuer or nominated person, or (iv) an assignee of
the issuer's or nominated person's deferred obligation that was taken for value and

without notice of forgery or material fraud after the obligation was incurred by the

issuer or nominated person; and
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(2) the issuer, acting in good faith, may honor or dishonor the
presentation in any other case.

(b) if an applicant claims that a required document is forged or materially
fraudulent or that honor of the presentation would facilitate a material fraud by the
beneficiary on the issuer or applicant, a court of competent jurisdiction may
temporarily or permanently enjoin the issuer from honoring a presentation or grant

similar relief against the issuer or other persons only if the court finds that:

(1) the relief is not prohibited under the law applicable to an accepted

_d_raf__t .gr deferred obligatiof; iﬁc;ﬁﬁed_'by the issuer;

(2)a beﬁeﬁciary, i.ssuer, or nominated person who may be adversely
affected is adequately protected against loss that it may suffer because the relief is
granted;

(3) all of the conditions to entitle a person to the relief under the law

=y of f;_his"St:ate;'_havésbéén met; and

(4) on the basis of the information submitted to the court, the

_ 'appl_icanfi is more }ikelj«' than n’of .é:.a_ succeed under its claim of forgery or material
fraud aﬁd the person demanding honor does not quali.fy for protection under
subsection (a)(1).

Official Comment

1. This recodification makes clear that fraud must be found either in the
documents or must have been committed by the beneficiary on the issuer or
applicant. See Cromwell v. Commerce & Energy Bank, 464 So.2d 721 (La. 1985),

Secondly, 1t makes clear that fraud must be "material.” Necessarily courts
must decide the breadth and width of "materiality." The use of the word requires
that the fraudulent aspect of a document be material to a purchaser of that
document or that the fraudulent act be significant to the participants in the
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underlying transaction. Assume, for example, that the beneficiary has a contract to
deliver 1,000 barrels of salad oil. Knowing that it has delivered only 998, the
beneficiary nevertheless submits an invoice showing 1,000 barrels. If two barrels
ina 1,000 barrel shipment would be an insubstantial and immaterial breach of the
underlying contract, the beneficiary's act, though possibly fraudulent, is not
materially so and would not justify an injunction. Conversely, the knowing
submission of those invoices upon delivery of only five barrels would be materially
fraudulent. The courts must examine the underlying transaction when there is an
allegation of material fraud, for only by examining that transaction can one
determine whether a document is fraudulent or the beneficiary has committed fraud
and, if so, whether the fraud was material.

Material fraud by the beneficiary occurs only when the beneficiary has no
colora,bie nght to expect honor and where there is no basis in fact to support such a

nght to honor: The section mdorses articulations such as those stated in fntraworld - o

Indus: v, Girard Trust Bank, 336 A.2d 316 (Pa. 1975), Roman Ceramics Corp. v.
Péople's Nat. Bank, 714 F.2d 1207 (3d Cir. 1983), and similar decisions and
embraces certain decisions under Section 5-114 that relied uponthe phrase "fraud
in'the transaction." Some of these decisions have been summarized as follows in
Ground Air Transfer v. Westate's Airlines, 899 F.2d 1269, 1272-73 (1st Cir. 1990):

We have said throughout that courts may not "normally" issue an injunction
because of an important exception to the general "no injunction” rule. The
exception, as we also explained in Itek, 730 F.2d at 24-25, concerns "fraud" so
serious as to make it obviously pointless and unjust to permit the beneficiary to

_ obtain the money. Where the circumstances."plainly" show that the underlying ... ..

. _contract forbids the beneﬁcxary to call a letter of cred:t Itek 7 30 F 2d at. 24,
“where they show that the contract depnves the’ beneﬁmary ofeven a’
"colorable” right to do so, id., at 25; where the contract and circumstances
reveal that the baneﬁmary 5. demand for payment has "absolutely no basis in
fact,” id.; see Dynamics Corp. of America, 356 F. Supp at 999; where the
beneficiary's conducthas "so vitiated the entire transaction that the legitimate
purposes of the mdependence of the issuer's obligation would no Jongerbe
served," Itek, 730 F.2d at 25 (quoting Roman Ceramics Corp. v. Peoples
National Bank, 714 F.2d 1207, 1212 n.12, 1215 (3d Cir. 1983) (quoting
Intraworld Indus., 336 A.2d at 324-25)); then a court may enjoin payment.

2. Subsection (a)(2) makes clear that the issuer may honor in the face of
the applicant's claim of fraud. The subsection also makes clear what was not stated
in former Section 5-114, that the issuer may dishonor and defend that dishonor by
showing fraud or forgery of the kind stated in subsection (a). Because issuers may
be liable for wrongful dishonor if they are unable to prove forgery or material
fraud, presumably most issuers will choose to honor despite applicant's claims of
fraud or forgery unless the applicant procures an injunction. Merely because the
issuer has a right to dishonor and to defend that dishonor by showing forgery or
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material fraud does not mean it has a duty to the applicant to dishonor. The
applicani’s normal recourse is to procure an injunction, if the applicant is unable to
procure an injunction, it will have a claim against the issuer only in the rare case in
which it can show that the issuer did not honor in good faith.

3. Whether a beneficiary can commit fraud by presenting a draft under a
clean Jetter of credit {one calling only for a draft and no other documents) has been
much debated. Under the current formulation it would be possible but difficult for
there to be fraud in such a presentation. If the applicant were able to show that the
beneficiary were committing material fraud on the applicant in the underlying
transaction, then payment would facilitate a material fraud by the beneficiary on the
applicant and honor could be enjoined. The courts should be skeptical of claims of
fraud by one who has signed a "suicide" or clean credit and thus granted a
beneficiary the ri ght to draw by mere presentation -of a draft.

4. The standard for mjunctwe relief i 15 high and the burden remains on the
apphcant to show, by evidence and not by mere aliegatwn that such relief is
- warranted. “Some courts have enj omed payments on letters of credit on insufficient
showing by the applicant. For example in Griffin Cos. v. First Nat. Bank, 374
N:W.2d 768 (Minn.App. 1985), the court enjoined payment under a standby letter
of credit, basing its decision on plaintiff's allegation, rather than competent
evidence, of fraud.

There are at least two ways. to prohibit injunctions against honor under this
section after acceptance of a draft by the issuer. First is to define honor (see
Section 5- 102(a)(8)) in the particular letter of credit to occur upon acceptance and .

- without regard to later payment of the acceptance. Second is explicitly to agree -

that the apphcant ‘has no right to an mjunctxon after accep‘cance = whether or not the-
'acceptance constitutes hohor,

5. Although the statute deals principally with injunctions against honor, it
 also cautions against granting "similar relief" and the same principles apply when
the applicant or. issuer attempts to achieve the same legal outcome by injunction
against presentation (see Ground Air Transfer Inc. v. Westates dirlines, Inc., 899
F.2d 1269 (1st Cir. 1990)), interpleader, declaratory judgment, or attachment
These attempts should face the same obstacles that face efforts to enjoin the issuer
from paying. Expanded use of any of these devices could threaten the
independence principle just as much as injunctions against honor. For that reason
courts should have the same hostility to them and place the same restrictions on
their use as would be applied to injunctions against honor. Courts should not allow
the "sacred cow of equity to trample the tender vines of letter of credit law."

6. Section 5-109(a)(1) also protects specified third parties against the risk
of fraud. By issuing a letter of credit that nominates a person to negotiate or pay,
the issuer (ultimately the applicant) induces that nominated person to give value
and thereby assumes the risk that a draft drawn under the letter of credit will be
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' t_ranéfei’red to one with a Status like that of a holder in due course who deserves to
be protected against a fraud defense.

7. The "loss" to be pfotected against -- by bond or otherwise under
subsection (b)(2) - includes incidental damages Among those are legal fees that
nght be incurred by the beneficiary or issuer in defending against an injunction
action.

SECTION 5-110. WARMTIES
(a) If zts presentation is honored the beneﬁmary warrants:

(i) to the issuer, any other person to Whom presentatlen is made and bt

the apphcant that there 18 no’ fraud 0r forgery of the kmd descnbed in Sectlon 5- i o o

: }09(3} ancl
(2) to the applicant ihat_the drawing does not violate any agreement
between the apphcant and beneﬁc:tary or any other agre:ement mtended by them to

be augmented by the Ietter of credit

(b) The Warranﬁes m subsectmn (a} are m addztmn m warranties arlsmg o

under Article 3 4 7 and 8 because of the presentation or transfer orf documents S

" :_covered by any Gf these artzcies e

Ofﬁczai Commen’z

_ 1. Smce the wammiaes in- subsectmn (a) are net gzven unless a letter of
credit has been honored, no breach of warranty under this subsection can be a
defense to dishonor by the issuer. Any defense must be based on Section 5-108 or
5-109 and not on this section. Also, breach of the warranties by the beneficiary in
subsection (a) cannot excuse the applicant's duty to reimburse.

2. The warranty in Section 5-110(a)(2) assumes that payment under the
letter of credit is final. It does not run to the issuer, only to the applicant. In most
cases the apphcaﬁt will have a du’ect cause of action for breach of the underlying
contract. This warranty has pmmary application in standby letters of credit or other
circumstances where the applicant is not a party to an underlying contract with the
beneficiary. It is not a warranty that the statements made on the presentation of the
documents presented are truthful nor is it a warranty that the documents strictly
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comply under Sectmn 5 108(a) It is a warranty that the beneficiary has perfermed
all the acts expressly and implicitly necessary under any underlying agreement to
entitle the beneficiary to honor. If; for example, an underlying sales contract
authorized the beneficiary to draw only upon "due performance” and the
beneﬁmary drew even though it had breached- the underlying contract by delivering
defective goods honor of its draw would break the warranty. By the same token, if
the underiymg contract authorized the beneficiary to draw only upon actual default
or upon its or a third party's determmatwﬂ of default by the applicant and if the
beneficiary drew in violation of its. authorization, then upon honor of its draw the
warranty would be breached. In many cases, therefore, the documents presented to
the issuer will contam inaccurate statements (concerning the goods delivered or
concerning default or other matters), but the breach of warranty arises not because

- the statemeénts are untrue but because the beneﬁmary s drawmg vzoiated its express

oor lmphed ebhgatlons m’ the underiymg transachon

s N 3 The damages fer breach of wa,rranty are. net spec1ﬁed n Sect;on 5-111.
- Courts may find damage anaiogzes n Sectlon 2~ 714 in Articie 2 and in warranty -
: -ciecmlons under Artzcles 3and 4 ' :

Unhke’ Wrongfu} dzsho'nor cases -- where the damages usually equal the
amount of the draw --:the damages for breach of warranty will often be much less
than the amount of the draw, sometimes zero. Assume a seller entitled to draw
only on proper performance of its sales contract. Assume it breaches the sales
contract in a way that gives the buyer a right to damages but no right to reject. The
'apphcant s damages for breach of the warranty in subsection (a)(2) are limited to

. the damages it.could: recover for bréach.of the. contract of sale. Alternatively .-

©assumiean underiylng agreement that authorizes a beneﬁciary to draw only the o

“"amount in default.”” Assume a default of $200,000 and a draw of $500,000, The
damages for breach of warranty would be no more than $300,000.

'- SEC’I‘iONSHl ._REMED:I_{ES.

| (a) Ifan issuef Wrongful.ljer dishonors or repudiates its obligation to pay
money under a letter of credit before presentation, the beneficiary, successor, or
nominated person presenting on its own behalf may recover from the issuer the
amount that is the subject of the dishonor or repudiation. If the issuer's obligation

under the letter of credit is not for the payment of money, the claimant may obtain
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specific perfo_it;nance or, at the claimant's election, recover an amount equal to the
valﬁ__e of performance from the issuer. In either case, the claimant may also recover
incideﬁt_ai but not consequenti.'ai 'dat_mages. The claimant is not obligated to take
acﬁoﬁ to avoid damages that might be due from the issuer under this subsection. If,
alth_-o’ugh not obligated to do so, the claimant avoids-damages, the claimant's

recovery from the issuer must be reduced by the amount of damages avoided. The

_ 1ssuer has the burden of provmg the amount of damages avoided. In the case of

: '_-:repudlatmn the clalmant need not present any dﬂcmneni

(b) If an 1ssuer wrongfuliy dlshonors a draft or. deﬁwd presented under a ..
letter éf credlt or hormrs a draﬁ er demand in breach of 1ts obhgation to the
appii_cant, the applicant may recover damages resulting from the breach, including
inci_ﬁen_ta_l but -_néé conscé#eﬁtial -'damages, less any amount saved as a result of the

breéch.

(c) If an advzser or nommated persen other than a conﬁrmer breaches an - __.3'3 T

Obhgation under thls amcle or an 1ssuer breaches an obhgatmn not covered 1 in

- subsect:on (a) or (b), a persola to whom the obhgatmn is cwed may recover

damages resuiung from the breach mciudlng mmdental but not consequential
damages, less any amount saved as a result of the breach. To the extent of the
confirmation, a confirmer has the liability of an issuer specified in this subsection

and subsections (a) and (b).
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(d) An issuer, nominated person, or adviser who is found liable under
subsection (a), (b), or (¢) shall pay interest on the améwit owed thercunder from the
date of wrongful dishonor Gr'-éthe¥ appropriate date.

{e) Reasonable attorney's fees and other expenses of litigation must be
awarded to the prevailing party in an action in which a remedy is sought under this
article.

(f) Damages that would otherw1se be payable by a party for breach of an
S obh.gatlon under this amcie may be 11qu1dated by agreement or undertakmg, but
only in an amount or by a fon“nula that is reasonabie in 1} ght of the harm |
antu:lpated. .. | |

Ofﬁcial Comment

1. The right to specific performance 1s new. The express limitation on the
duty of the beneficiary to mitigate damages adopts the pasmon of certain courts
and commentators. Because the letter of credit de@ends upon speed and certainty
of payment, it is important that the issuer not be given an incentive to dishonor.

e The issuer might have an mcentwe to dzshonor ifit could rely on the burden of
~'mitigation faiimg on the beﬂeﬁelary, (io sell’ goods and sue only for the dlfference

between the price of the goods sold and the amount due under the letter of credlt)
‘Under the scheme contemplated by Sectwn 5-11 l(a), the beneficiary would present
the documents to the issuer. Ifthei issuer wrongfully dishonored, the beneﬁclary
wouild have no further duty. to the issuer with respect to the ‘goods covered by
documents that the issuer. d1shonored and returned. ‘The issuer thus takes the risk
that the beneficiary will 1et the goods rot or be destroyed Of course the beneficiary
may have a duty of mitigation to the applicant arising from the underlying
agreement, but the issuer would not have the right to assert that duty by way of
defense or setoff. See Section 5-117(d). If the beneficiary sells the goods covered
by dishonored: documents or if the beneficiary sells a draft after acceptance but
before dishonor by the i issuer, the net amount so gained should be subtracted from
the amount of the beneﬁmary s damages -- at Jeast where the damage claim against
the issuer equals or exceeds the damage suffered by the beneficiary. If, on the
other hand, the beneficiary suffers damages in an underlying transaction in an
amount that exceeds the amount of the wrongfully dishonored demand (e.g., where
the letter of credit does not cover 100 percent of the tmderlymg obligation), the
damages avoided should not necessarily be deducted from the beneficiary's claim
against the issuer. In such a case, the damages would be the lesser of (i) the
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ar_nol_int recoverable i__n the absence of mitigation (that is, the amount that is subject
to the dishonor or repudiation plus any incidental damages) and (ii) the damages
remaining after deduction for the amount of damages actually avoided.

A beneficiary need not present documents as a condition of suit for
anticipatory repudiation, but if a beneficiary could never have obtained documents
necessary for a presentation conforming to the letter of credit, the beneficiary
cannot recover for anticipatory repudiation of the [etter of credit. Doelger v.
Battery Park Bank, 201 A.D. 515, 194 N.Y.S. 582 (1922) and Decor by Nikkei Int'l,
Inc.v. Federal Republic of Nigeria, 497 F Supp. 893 (S.D.N.Y. 1980), aff'd, 647
F.2d 300 (2d Cir. 1981), cert. denied, 454 U.S. 1148 (1982). The last sentence of
subsection (¢) does not expand the liability of a confirmer to persons to whom the
confirmer would not oiherwise be'liabie under Section 5-107.

_ Aimost all 1et§:ers of cred1t mclﬁdmg those that call for an acceptance, are . '_
obhgatwns to' pay money" as that term is used mn Sectmn 5- 1 11(a).

: 2 What dama,ges resuit“ from 1mproper honmr is for the courts to decide.
Even though an issuer pays a bencﬁclary in violation of Section 5-108(a) or of its
contract with the applicant, it may have no liability to-an applicant. If the
underlying contract has been fully performed, the applicant may not have been
damaged by the issuer's breach. Such a case would occur when 4 contracts for
goods at $100 per ton, but, upon delivery, the market value of conforming goods
has decreased to $25 perton. If the issuer pays over-discrepancies, there should be
no recovery by 4 for the price differential if the issuer's breach did not alter the
. -applicant's obhga,tmn under the underlying contract, i.c., to pay $100 per ton for

" goods now worth $25 per ton. On the other. hand if: the apphcant mtends to resell o

" the goods and must itself satisfy the strict compliance requirements under a second
letter of credit in connection with its sale, the applicant may be damaged by the
issuer's payment despite discrepancies because the apphcant itself may then be

- uniable to procure honor on the letter of credit where it is the beneficiary, and may
be unable to mitigate its damages by enforcing its rights against others in the
underiym g transaction. Note that an issuer found liable to its applicant may have
recourse under Section 5-117 by subrogation to the applicant's claim against the
beneficiary or other persons.

One who inaccurately advises a letter of credit breaches its obligation to
the beneficiary, but may cause no damage. If the beneficiary knows the terms of
the letter of credit and understands the advice to be inaccurate, the beneficiary will
have suffered no damage as a result of the adviser's breach.

3. Since the confirmer has the rights and duties of an issuer, in general it
has an issuer’s liability, see subsection (¢). The confirmer is usually a confirming
bank. A confirming bank often also plays the role of an adviser. If it breaks its
obligation to the beneficiary, the confirming bank may have liability as an issuer or,
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dependmg upon the obhgatlon that w was broken as an adviser. For example, a
wrongful dlshonor would give it liability as an issuer under Section 5- -111(a). On
the other hand a confirming bank that broke its obhgatmn to advise the credit but
did not commit wmngﬁﬂ {hshonor would be treated under Section 5-111{c).

L4 Consequentlai damages for ’oreach of obhgatmns under this article are
excluded in the belief that these damages can best be avoided by the beneficiary or
the applicant and out of the fear that i imposing consequential damages on issuers
would raise the cost of the letter of credit to alevel that might render it
uneconomic. A fortiori punitive and exempla:ry damages are excluded, however,

- this section does not ‘bar recovery of consequential or even punitive damages for
breach of statutory or common law clutles arising outszde of this article.

5. Thes secmon does not speczfy a rate of mterest It leaves the settmg of

Cl the i‘ate to: the court. It Won}d be appmprlate fora court to use the rate that Woulé

' normaliy appiy in that cou:rt tn other satuatmns where mterest is 1mposed by iaw

6 ’I‘he s:our*; must award attomey s fees to the prevallzng patﬁ:y, whether
that party is an applicant, a beneﬁmary, an issuer, a nominated person, or adviser.
Since the issuer may be entitled to recover its legal fees and costs from the
applicant under the reim’oursement agreement allowing the issuer to recover those
fees from a lesmg beneficiary may also protect the apphcant against undeserved
-losses. The party entitled to attorneys' fees has been described as the "prevailing
- party.” Sometimes it will be unclear which party ”prevazied " for example, where
there are mufﬁple issues and one party wins on some and the other party wins on
- othe rs.. Determining which is:the prevaﬂmg party is. in.the discretion of the court. -

‘Subsection (e) au‘thonzes attomey s feesin all acnons where a remedy is sought

* "under this article." Tt applies even when the remedy might bé an injunction under

Section 5-109 or when the claimed remedy is otherwise outside of Section 5-111.
Neither an 1ssuer nor a ccmﬁrmer should be tfeated asa ”losmg” party when an

. 'accordmgly nelther shouid be liabie for faes and expenses in that case _

' “Expenses of htigatmn“ is zntende(i t@ be broader than "costs." For -
example, expense of lztlgatlon would include travel expenses of witnesses, fees for
expert witnesses, and 'expenses associated with taking depositions.

7. For the purposes of Sectmn 5 111{f) "harm antmpated" must be anticipated
at the time when the agreement that includes the liquidated damage clause is

executed or at the time when the undertaking that includes the clause is issued. See
Section 2A-504.

SECTION 5-112. TRANSFER OF LETTER OF CREDIT.
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(a) Except as otherwise provided in Section 5-113, unless a letter of credit
provides that it is transferable, the right of a beneficiary to draw or otherwise
demand performance under a letter of credit may not be transferred.

{b) Even if a letter of credit provides that it is transferable, the issuer may
refuse to recognize or carry out a transfer if:

| (1) the transfer would violate applicable law; or
(2) the transferor or _transferee has failed to comply with any
requirezﬁent stated in the ietter of credlt or any other requirement relating to
s transfer 1mp§sed by the issuer Wthh is wﬁhm the standard practice referred to in
Sectlon 5 ~I 08(&} or is otherwm_e fea,s;onable under the circumstances.

Official Comment

1. In order to protect the applicant's reliance on the designated
beneficiary, letter of credit law traditionally has forbidden the beneﬁcmry to convey
to third parties its right to draw ot demand payment under the letter of credit.

‘Subsection (a) codifies thatrule. The term "transfer” refers to the beneficiary's

' _"conveyancc of that right. Absent incorporation of the UCP (which make elaborate - .

- provision for partial transfer of a commercial letter of credit) or similar trade

practice and absent other express indication in the Jetter of credit that the term is
used to mean something else, a term in the leiter of credit indicating that the

' beneﬁmary has the right to transfer should be taken to mean that the beneﬁcaary
may convey- 0 a third party its right'to draw or demand payment. Even in that
case, the issuer or other person controlling the transfer may make the beneficiary's
rlght to transfer subject to conditions, such as tlmeiy notification, payment of a fee,
delivery of the letter of credit to the issuer or other person controlling the transfer,
or execution of appropriate forms to document the transfer. A nominated person
who is not a confirmer has no obligation to recognize a transfer.

The power to establish "requirements" does not include the right
absolutely to refuse to recognize transfers under a transferable letter of credit. An
issuer who wishes to retain the right to deny all transfers should not igsue
transferable letters of credit or should incorporate the UCP. By stating its
requirements in the letter of credit an issuer may impose any requirement without
regard to its conformity to practice or reasonableness. Transfer requirements of
issuers and nominated persons must be made known to potential transferors and
transferees to enable those parties to comply with the requirements. A common
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method of making such requirements known is to use a form that indicates the
information that must be provided and the instructions that must be given to enable
the issuer or nominated person to comply with a request to transter.

2. The issuance of a transferable letter of credzt with the concurrence of

the applicant is ipso fucto an agreement by the issuer and applicant to permit a
beneficiary to transfer its drawing right and permit a nominated person to recognize
and carry out that transfer without further notice to them. In international
commerce, transferable letters of credit are often issued under circumstances in
which a nominated person or.adviser is expected to facilitate the transfer from the
original beneficiary to a transferee and to deal with that transferee. In those
circumstances it is the responsibility of the nominated person or adviser to establish
procedures satisfactory to protect itself against double presentation or dispute about
~ the mght to draw under the letter of credit. Commoniy such a person will control

< the transfer by requiring. that the ongmai letter of credit be given to it or by causing |
a paper copy marked as an ongmal to be 1ssued where the ongmal letter of credit
was electronic. By keepmg possess;on of the orzgmal letter of credit the nominated
-person or adviser can minimize or entirely exclude the possibility that the original
beneficiary could properly procure payment from another bank. If the letter of
credit requires presentation of the original letter of credit itself, no other payment
could be procured. In addition to imposing whatever requirements it considers
appropriate to protect itself against double payment the person that is facilitating
the transfer has a rightto. charge an appropriate fee for its activity.

"Transfer" of a letter of credlt should be distmgmshed from ' 3551gnment
: .ef pmceeds " The formeris analogous fo.a novation or a substitution of

' '-'__'beneﬁc:larles It contemplates not merely payment to but also perfarmance by ihe

transferee. For example, under the typical terms of transfer for a commercial letter
of credit, a transferee could comply with a letter of credit transferred to it by
signing and presenting its own draft and i invoice. An-assignee of proceeds, on the
other hand, is wholly. dependené on the presentatmn of a draft and invoice signed by -
the beneﬁcxary '

By agreeing to the issuance of a transferable letter of credit, which is not
qualified or limited, the applicant may lose control over the identity of the person
whose performance will earn payment under the letter of credit.

SECTION 3-113. TRANSFER BY OPERATION OF LAW,
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(a) A successor of a beneficiary may consent to amendments, sign and
present documents, and receive payment or other items of value in the name of the
beneficiary Witﬁout disciosing.;it's status as a successor.

{b) A successor of a beneficiary may consent to amendments, sign and
present documents, and receive payment or other items of value in its own name as
the disclosed :sﬁccessor of th.e. beneficiary. Except as otherwise provided in
subsection (e)-,-'an issuer shall rf':cognize a disclosed successor of a beneficiary as
B benef mary in full su’osututwn for its predecessor upon comphance with the
..lre(.}mrements fer recogmtwn by the issuer ofa transfer of drawmg 11 ghts by
operatlon of law under the standard practice referred to in Section 5-108(e) or, in
the absence of s__uch a practice, compliance with other reasonable procedures
sufficient to @rotect the issuer. -

{c) An issuer is not obhged to determine whether a purported SUCCEessor 18
é su.cc:essor of a beneficz,ary or whether the s;gnature of a purported successor. is o
genuine or authorized.

_. {d) | HOnér of a pu;pgi)xtéd'_sﬁc_ces_sor‘s gppafcntly complyﬁﬁg presentation
under's’ubsectiaﬁ_ {a)or (bj iléé..the“é;jhsequené:es..Spéciﬁed in Section 5-108(i) even
if the purported successor is not tﬁe successor of a beneficiary. Documents signed
in the name of the beneficiary or of a disclosed successor by a person who is
neither the beneficiary nor the successor of the beneficiary are forged documents

for the purposes of Section 5-109.
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(e) Anissuer whose rights of reimbursement are not covered by
subsection (d) or substantially similar law and any confirmer or nominated person
may decline to recognize a presentation under subsection (b).

(f) A beneficiary whose name is changed after the issuance of a letter of
credit has the same rights and obligations as a successor of a beneficiary under this
section.

Official Comment

. This section affirms the result i i Pastor v. Nat Republic Bank of Clzzcago, : :'
76 nL2d 139, 390 N.E.2d 894-(1IL. 1979) and Fedeml Deposit Insurance Co. v.
Barzk of Boulder 911 F.2d 1466 (}(}th Car 1990)

© An issuer's reqmrements for recognition of a'successor's status might
inciude presentation of a certificate of merger, a court order appointing a
bankruptcy trustee or receiver, a certificate of appointment as bankruptcy trustee, or
the like. The issuer is entitled to rely upon such documents which on their face
demonstrate that presentation is made by a successor of a beneficiary. It is not
obhged to make ‘an independent investigation to determine the fact of succession.

SECTIOE\J 5-1;{4 ASSIGNMENT OF PROCEEDS

(a) In thiS sectzon proceeds of a letter of credlt" means the cash, check,
aécép_ted draft, or other item of value paid or delivered upon honor or giving of
value by the issuer or any nominated person under i;hé_ letter of credit. The term
does not include a beneficiary's drawing rights or documents presented by the
beneficiary.

(b) A beneficiary may assign its right to part or all of the proceeds of a
letter of credit. The beneficiary may do so before presentation as a present

assignment of its right to receive proceeds contingent upon its compliance with the

terms and conditions of the letter of credit.
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(¢} Anissuer or nomi_naﬁed person need not recognize an assignment of
proceeds of a letter of credit until it poﬁsents to the assignment.

(d) An issuer or nominatéd person has no obli gat_ioﬁ to give or withhold -
its consent to an assignment of pl_‘oc_eeds of a letter of credit, but consent may not be
untreasonably withheld if the assi_g’née -_?ossesses-and exhibits the letter of credﬁt and
presentation éf the létter of eredit is a condition to honor.

(e) nghts of a transferee beneﬁmary or nommated person are
E _- imdependent of the beneﬁmary’s assa gnment of the proceeds ef a letter of credrt and
_ :are supemer to the asmgnee s 1i ght to the pmceeds

f) Neather the rights recog,mzed by this section between an assignee and
an issuer, transferee beneficiary, or nominated person nor the issuer's or nominated
person‘s payment of proceeds to an assignee or a third person affect the rights
between the 3351gnee and any person other than the issuer, transferee beneficiary, or
.'_:nommated persen The mode of creatlrag and parfectmg a secm'lty 1ﬁferés{ 1%1 {}r -
grantmg an 3881gnment of a beneﬁmary s nghts to pmceeés is govemed by Amcie
Yor other 1aw Agamst persons other ihan the'i zssuer transferee beneﬁcmry, or
noﬁina’ced pers_ém, the ni ghts and obiigations arising -upon the crea_tion of a_.s_ec_:urity
interest or other assignment of a beneficiary's right to proceeds and its perfection
are governed by Article 9 or other law.

Ofﬁciai Comment

1. Subsection (b} expressly validates the beneficiary's present assignment
of letter of credit proceeds if made aftér the credit is established but before the
proceeds are realized. This section adopts the prevailing usage -- "assignment of
proceeds” -- to an assignee. That terminology carries with it no implication,
however, that an assignee acquires no interest until the proceeds are paid by the
issuer. For example, an "assignment of the right to proceeds” of a letter of credit
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for piu})oses of security that meets the requirements of Section 9-203(1) would
constitute the present creation of a security interest in that right. This security
interest can be perfected by possession (Section 9-305) if the letter of credit is in
written form Although subsection (a) explains the meaning of "proceeds’ of a
letter of credlt " it should be emphasized that those proceeds also may be Article 9
proceeds of other coﬁateml For example ifa seiler of inventory receives a letter
of credit to support the account that arises upon the sale, payments made under the
letter of credit are Article 9 proceeds of the inventory, account, and any document
of title covering the inventory. Thus, the secured party who had a perfected
secumty interest in that inventory, account, or document has a perfected security
interest in the proceeds collected under the letter of credit, so long as they are
identifiable cash proceeds (Section 9-306(2), (3)). This perfection is continuous,
regardless of Whether the secured party perfected a secunty interest in the right to
1etter of credIt preceeds '

2 An asszgnee 5. nghts to enforce an asszgnment of proceeds agamst an
ﬁ'1ssuer and the priority of the assignee's rights against a-nominated person or

~ transferee beneficiary are governed by Article 5 Those rights and that priority are

stated in subsections (c), (d), and (e). Note also that'Section 4-210 gives first
priority to a collectmg bank that has given value for a documentary draft.

3. By requiring that an issuer or nominated person consent to the
assignment of proceeds of a letter of credit, subsections (c) and (d) follow more
closely recognized national and international letter of credit practices than did prior
law. In most circumstances, it has aiways been adv1sab}e for the assignee to obtain

. _the consent of the-issuer in order better to safeguard its right to the proceeds.- When i

'-.neﬂce ofan assxgnment has been received, issuers normally have requzred

o s1gnatures on a consent form. This practme is reflected in the revision, By

unconditionally consenting to such an assi ignment, the issuer or nominated person

becomes bound; subject to the rights of the superior pames specified in:subsection S

(e).to pay-to the assignee the assigned letter of credit proceeds that the issuer or
nommated person weuld othermse pay to the beneﬁcxary or another asmgnee

Where the letter of credn: must be presented as a condition to honor and
the assignee holds and exhibits the letter of credit to the issuer or nominated person,
the risk to the issuer or nominated person of having to pay twice is minimized. In
such a situation, subsection (d) provides that the issuer or nominated person may
not unreasonably withhold its consent to the assignment.

SECTION 5-115. STATUTE OF LIMITATIONS. An action to enforce a

right or obligation arising under this article must be commenced within one year
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after thé expiration date of the relevant letter of credit or one year-aﬁer the [claim
for relief] {caunse of action] accrues, whichever occurs later, A [claim for relief]
[cause of action] accrues when the breach occurs, regardless-of the aggrieved
party's lack of knowledge of the breach.

Official Comment
1. This section is based upon Sectioas 4-111 and 2~725(2). '

2. This section applies to all ciaims for which there are remedies under

Section 5-111 and to other claims made under thzs article, such as claims for breach )
~of Warranty under Section 5-1 10.: Because it covers all claims. under Sectzon 5- 11 Lo o

- -the statute: of limitations applies not. only 1o wrongfxﬂ dls}mnor clalms agamst the .-

" issuer but also to claims between the issuer and the. apphcant arising from the

_rezmbursement agreement ‘These mlght be for rezmbm‘sement (issuer v. apphcant) B
“or for breach of the relmbursement contract by wrongfuI honor (apphcant V. ISSHGI‘).

3. The statute of hmztatwns, hke the rest of the statute, applies only to a
letter of credit issued on or after the effective date and only to transactions, events,
obligations, or duties arising out of or associated with such a letter. Ifaletterof
credit was issued before the effective date and an Obhgatzon on that }eiter of credit
was breached after the effective date, the compiammg party could bring its suit

within the time that would have been permitted prior to the ad(}ption of Sectlon S-

L 1 15 and Would not be hmited by the terms of Sectmn 5 1 15

SECTION 5-116.. CHOICE OF LAW ANB FGRUM
- (a) The hablhty of an issuer, nommated person or adviser for action or
omission is governed by the law of the Jmnsdictzon chosen by an agreement in the
form of a record signed or otherwise authenticated by the affected parties in the
mananer provided in Section 5-104 or by a provision in the person's letter of credit,
confirmation, or other undertaking. The jurisdiction whose law is chosen need not

bear any relation to the transaction.
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(b) Unless subsection (a) applies, the liability of an issuer, nominated
person, or adviser for action Q’r .emission is governed by the law of the jurisdiction
in which the person is located. | -The person is considered to be located at the
address indicated in the person's undertaking. If more than one address is
indicated, the person is considered to be located at the address from which the
persoﬁ‘s undértaking was -'_is.sue{i. For the purpose of jurisdiction, choice of law, and
;gc;ognition .qf mterbranch letters of credit, but not enforcement of a judgment, all
'.:b.r'gm:}:l_é_é of ;1_@_gng-.are-";:é;s;'si:cié_regsepa'rate juridical entities and a bank is
c'.qr_i'fsidér;;d té_'se I-Qéa;téd__.at i;he .i):_la_ce where its reievaﬁt b'ranchr is ccmsid%ed-to be
| locatéd under {his. sﬁbseéti_é:ng | |

(¢) Except as otherwise provided in this subsection, the liability of an
issuer, nﬂminated-person, or adviser is governed by any rules of custom or practice,

such as the Umform Customs and Pracﬁce for Documentary Credits, to which the

S : -'_'_letier of cred;t conﬁrmatzon or othcr undertakmg zs expressiy made sub;ect if (1)

thzs amcie would govem the hab;hty of an issuer, nominated person, or adviser
: under subsec’zxon (a) or (b) (n} the rele§an‘t undertakmg mcorporates rules of
custom or -pr_actice_, and (iii) there is conflict between '{:his article and those rules as
applied to that ﬁndertaking, those rules govern except to the extent of any conflict
with the nonvariable provisions specified in Section 5-103(c).
(d) If there is conflict between this article and Article 3, 4, 4A, or 9, this

article governs.
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(e) The forum for settling disputes arising out of an undertaking within
this article may be chosen in the manner and with the binding effect that governing
law may be chosen in accordance with subsection (a).

Official Comment

1. Although it would be possible for the parties to agree otherwise, the
law normally chosen by agreement under subsection (a) and that provided in the
absence of agreement under subsection (b) is the substantive law of a particular
jurisdiction not including the choice of law principles of that jurisdiction. Thus,
two parties, an issuer and an applicant, both located in Oklahoma might choose the
law of New York. Unless they agree otherwise, the section anticipates that they
W;sh the substantlve law of New York to apply to their transaction and-they do not
mtend that a New York choice of law p:ﬂncaple might direct a court to Oklahoma
E 1aw By the same token, the hablhty of an issuer Iocated in New York is governed
by New Yoﬂ( substantwe law_ -~ in the absence of agreement -- even in
circumstances in which choice of law. pnncxples found in the common law of New
York might direct one to the law of another State. Subsection (b) states the
relevant choice of law principles and it should not be subordinated to some other
choice of law rule. Within the States of the United States renvoi will not be a
problem once every jurisdiction has enacted Section 5-116 because every
jurisdiction will then | have the same choice of law rule and in a particular case al
choace of law 'rules Wlli pomt to the same substantwe law.

o Subsectlon {b) does not state a'choice of law rule for:the "habﬂity ofan

' apphcan " Hewever, subsection (b) does state a. choice of law rule for the Tability
of an issuer, nominated person, or adviser, and since some of the issues in suits by
apphcants against those persons involve the "lability of an issuer, nominated
person, or adviser," subsection (b) states the choice of law rule for those issues,
Because an issuer may have liability o a conﬁrmer both as an issuer (Section 5-
108(a), Comment 5 to Section 5-108) and as an applicant (Section 5-107(a),
Comment 1 to Section 5-107, Section 5-108(i)), subsection (b) may state the choice
of law rule for some but not all of the issuer's lability in a suit by a confirmer.

2. Because the confirmer or other nominated person may choose different
law from that chosen by the issuer or may be located in a different jurisdiction and
fail to choose law, it is possible that a confirmer or nominated person may be
obligated to pay (under their law) but will not be entitled to payment from the
issuer (under its law). Similarly, the rights of an unreimbursed issuer, confirmer, or
nominated person against a beneficiary under Section 5-109, 5-110, or 5-117, will
not necessarily be governed by the same law that applies to the issuer's or
confirmer's obligation upon presentation. Because the UCP and other practice are
incorporated in most international letters of credit, disputes arising from different
legal obligations to honor have not been frequent. Since Section 5-108
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incorporates standard prac_tic_e, these problems should be further minimized -- at
least to the extent that the same practice is and continues to be widely followed.

3. This section does not permit what is now authorized by the nonuniform
Section 5-102(4) in New York. Under the current 1aw in New York a letter of
credit that incorporates the UCP is not governed in any respect by Article 5. Under
revised Section 5-116 letters of credit that incorporate the UCP or similar practice
will still be subject to Article 5 in certain respects. First, incorporation of the UCP
or other practice does not override the nonvariable terms of Article 5. Second,
where there is no conflict between Article 5 and the relevant provision of the UCP
or other practice, both apply. Third, practice provisions incorporated in a letter of
credit will not be effective if they fail to comply with Section 5-103(c). Assume,
for example, that a practice provision purported to free a party from any liability
~ unless it were ' grossiy negligent” or that the practice generaily hmlted the remedies
~that one party mlght have against another ‘Depending upon the: c1rcumstances, that . -
o dlscianner or hmltaﬁon of 11ab1hiy nght be meffectlve because of Section 5» :

103(0) :

Even though Artlcle 51is generaﬂy conswtem With uce 500 it is not
necessarily consistent with other rules or with versions of the UCP that may be
adopted after Article 5's revision, or with other practices that may develop. Rules
of practice incorporated in the letter of credit or other undertaking are those in
effect when the letter of credit or other undertaking is issued. Except in the unusual
cases dlscussed in the ;mmediately preceding paragraph, practice adopted in a letter
of credit will override the rules of Article 5 and the parties to letter of credit

St transactmns must be. fam;har with pracnce (such as; futme versmns of the UCP) that: ;:' -
e IS exphcﬂiy adopted m let’{ers of crecht ' : : Sk S S

4. In several ways Article 5 conflicts with and overrides similar matters
governed by Articles 3 and4. For exampie "draft" is more broadly defined:in o
letter of credit practice than under Section 3-104. The. time allowed for honor and
the- requzred notification of reasons for dishonor are d1fferent in letter of credit -
practlce than in’ the handling of documentary and Dther drafis under Amcles 3 and
4,

5. Subsection (e) must be read in conjunction with existing law governing
subject matter jurisdiction. If the local law restricts a court to certain subject matter
jurisdiction not including letter of credit disputes, subsection (e) does not authorize
parties to choose that forum. For example, the parties’ agreement under Section 5-
116(e) would not confer jurisdiction on a probate court to decide a letter of credit
case.

If the parties choose a forum under subsection () and if -- because of
other law -- that forum will not take jurisdiction, the parties’ agreement or
undertaking should then be construed (for the purpose of forum selection) as
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__ though it'did not contain a clause choosing a particular forum. That result is
necessary to avoid sentencing the parties to eternal purgatory where neither the
chosen State nor the State which ‘would have jurisdiction but for the clause will
take jurisdiction - the former in disregard of the clause and the latter in honor of
the clause

SECTION 5-117. SUBROGATION OF ISSUER, APPLICANT, AND
NGMINATED PERSON.
| (a) Ail.issuer that honors a beneficiary's presentatien 1s subrogated to the
nghts of the beneﬁmary to the same extent as 1f the 1ssuer were a secondary obhgor

B of the under}ymg obhgation owed to the beneﬁc;ary and of the appizcamt to the

: same extent as 1f thei 1ssuer were the secondary obhgor of the underlymg thgatmn

owed to the app’iicant.

{b) An applicant that reimburses an issuer is subrogated to the rights of

the issuer against any beneficiary, presenter, or nominated person to the same

-_'.extent as 1f the apphcant were the secondary obhgor of the thgatlons owed to. the e

h gssuer and has ’the rlghts of subrogation of the issuer to the Ti ghts of the beneﬁczary -
statad in; subsect;on (a)
N (c) A nommated @ersoﬁ who pays.or gWes. value against a draﬁ or

demand presented- under a letter of credit is subrogaied to the rights of: |

(1) the issuer against the applicant to the same extent as if the
nominated person were a secondary obligor of the obligation owed to the issuer by
the applicant;

(2) the beneficiary to the same extent as if the nominated person were

a secondary obligor of the underlying obligation owed to the beneficiary; and
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(3) the applicant to same extent as if the nominated person were a
secondary obligor of the underlying obligation owed to the applicant.

(d) Notwithstanding any agreement or term to the contrary, the rights of
subrogation stated in subsections (a) and (b) do not arise until the issuer honors the
letter of credit or otherwise pays and the rights in subsection (¢) do not arise until
the nominated person pays or otherwise gives value. i}ntil then, the issuer,
nominated person, and the applicant do not derive under this section present or
_' pré_s;p'egtivc ri ghts f_c_)rmjng the bés;:i.s bf é claim, deféﬁéé, of excuse.
| Ofﬁmai Comment. - '.

1 By 1tseIf thls sectzon does not grant any rlght of subrogation It grants
only the right that would exist if the person seeking subrogation "were a secondary
obligor." (The term "secondary obligor” refers to a surety, guarantor, or other
person against whom or whose property an obligee has recourse with respect to the
obligation of a third party. See Restatement of the Law Third, Suretyship § 1
(1995).) I the secondary obligor would not have a nght to subrogation in the
circumstances in which one is claimed under this section, none is granted by this
section. In effect, the section does no more than to remove an impediment that
. some courts have found to. suhrogatlon becatise they conc}ude that t‘he issuer’ S 01'_

'other ciaamant’s rlghts are "independent" of the. undeﬂymg obligation.  If; for -
example a secondary obligor would not have a subrogation right because its
payment did not fully satisfy the uncieriymg obligation, none would be available
under this section. The section indorses the position of Judge Becker in Tudor

' Deveiopment Graup Inc. v, United Srates deelzly and Guammy, 068 F.2d 35’7
(3rd Cir 3991) _

2. To preserve the independence of the letter of credit obligation and to
insure that subrogation not be used as an offensive weapon by an issuer or others,
the admonition in subsection (d) must be carefully observed. Only one who has
completed its performance in 4 1etter of credit transaction can have a right to
subrogation. For example, an issuer may not dishonor and then defend its dishonor
or assert a setoff on the ground that 11 is subrogated fo anef;her person's rights. Nor
may the issuer complam after honor that its subrogatmn rights have been impaired
by any good faith dealings between the beneficiary and the applicant or any other
person. Assume, for example, that the beneficiary under a standby letter of credit is
a mortgagee. Ifthe mortgagee were obliged to issue a release of the mortgage upon
payment of the underlying debt (by the issuer under the letter of credit), that release
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might impair the issuer's rights of subrogation, but the beneficiary would have no
liability to the issuer for having granted that release.
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TRANSITION PROVISIONS

SECTION | ]. EFFECTIVE DATE. This [Act] shall become effective on

, 199

SECTION | ]. REPEAL. This [Act] [repeals] [amends] [insert citation to

existing Article 5].

S}EZCTION [ L APPLIC'ABILITY. This [Act] applies to a letter of credit

that 1s iS.Sl..ied on or after the effective date of this [Act]. This {Act] does not apply

to a transaction, event, obligation, or duty arising out of or associated with a letter

of credit that was issued before the effective date of this [Act].

/" SECTION|[ 1. SAVINGS CLAUSE. A transaction arising-out of or-

/ associated with a letter of credit that was issued before .the effective date of this

/ _ _
| [Act] and the rights, obligations, and interests flowing from that transaction are
LT j o o
A ~ . . .
i . 3 governed by any statute or other law amended or répealed by this [Act] as if repeal
/ - or amendment had not occurred and may be terminated, completed, consummated,

or enforced under that statute or other law.
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CONFORMING AND MISCELLANEOUS
AMENDMENTS TO ARTICLE 1

SECTION 1-105. TERRITORIAL APPLICATION OF THE ACT;

PARTIES' POWER TO CHOOSE APPLICABLE LAW,

(2) Where one of the following provisions of this [Act] specifies the
- applicable law, that provision governs and a contrary agreement is effective only to

i th'é.'eiiegt gﬁéﬁﬁi_ttéd by the law (_-jnéhidi_ﬁg the conflict of laws rules) so s;éeéiﬁe_ﬁ: _

Governing law in the Article on Funds Transfers. Section 4A-507.

Letiers of Credit. Section 5-116.

Bulk sales subject to the Article on Bulk Sales. Section 6-103.
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CONFORMING AND MISCELLANEOUS
AMENDMENTS TO ARTICLE 2

- SECTION 2-512. PAYMENT BY BUYER BEFORE INSPECTION.

(b) despite tender of the required documents the circumstances would
justify injunction against honor under the-provisiens-of this Act (Section 51144 5-

109(bY).
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COMPLEMENTARY AMENDMENTS TO ARTICLE 9

SECTION 9-103. PERFECTION OF SECURITY INTEREST IN

MULTIPLE STATE TRANSACTIONS.

(1) Documents, instruments, letters of credit, and ordinary goods.

(a) This subsection applies to documents, and instruments, rights to

proceeds of written letters of credit, and to goods other than those covered by a

(3), and munerals described in subsection (5).

SECTION 9-104. TRANSACTIONS EXCLUDED FROM ARTICLE.

This Article does not apply

(1) to a transfer of an iﬁterest in any deposit account (subsection (1) of
Section 9-105), except as provided with respect to proceeds (Section 9-306) and
priorities in proceeds (Section 9-312); or

(m) to a transfer of an interest in a letter of credit other than the rights to

proceeds of a written letter of credit.

Official Comment

[ ]

SECTION 9-105. DEFINITIONS AND INDEX OF DEFINITIONS.
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(3) The following definitions in other Artictes apply to this Article:

"Letter of credit". Section 5-102.

"Proceeds of a letter of

credit”. Section 5-114(a).

SECTION 9-106. DEFINITIONS: "ACCOUNT"; "GENERAL
INTANGIBLES." "Account” means any right to payment for goods sold or
leased or for services rendered which is not evidenced by an instrument or chattel
paper, whether or not it has been earned by performance. "General intangibles”
means any personal property (including things in action) other than goods,

accounts; chattel paper, documents, instruments, investment property, rights to

proceeds of written letters of credit, and money. All rights to payment earned or

unearned under a charter or other contract involving the use or hire of a vessel and

all rights incident to the charter or contract are accounts.
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SECTION 9-304. PERFECTION OF SECURITY INTEREST IN

INSTRUMENTS, DOCUMENTS, PROCEEDS OF A WRITTEN LETTER

OF CREDIT, AND GOODS COVERED BY DOCUMENTS; PERFECTION
BY PERMISSIVE FILING; TEMPORARY PERFECTION WITHOUT
FILING OR TRANSFER OF POSSESSION.

(1) A security interest in chattel paper or negotiable documents may be

perfected by filing. A security interest in the rights to proceeds of a written letter of

credit can be pgrfected only by the secured party's téi_(ing' possession of the letter of
gzgéﬁ& A seéuﬁty interest in money or instruments (other than instruments which
ceﬁsﬁtute part of chattel paper) can be perfected only by the secured party's taking
possession, except as provided in subsections (4) and (5) of this section and

subsections (2) and (3) of Section 9-306 on proceeds.

"-.(6_) s
Special Legislative Note: As Sections 9-304 and 9-305 appear
in the Official Text of the Conforming Ameﬁdments to Revised
Article 5 (1995), they incorporate the amendments made to these
sections in 1994, when Revised Article 8 was promulgated. If
Revised Article 5 with Conforming Amendments, as promulgated
in 19935, is adopted by any State before Revised Article 8 with

Conforming Amendments of 1994 is adopted, the 1990 text for
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Sections 9-304 and 9-3035 should be used as a basis for
amendment, as follows:
SECTION 9-304. PERFECTION OF SECURITY INTEREST

IN INSTRUMENTS, DOCUMENTS, PROCEEDS OF A

WRITTEN LETTER OF CREDIT, AND GOODS COVERED
BY DOCUMENTS; PERFECTION BY PERMISSIVE
FILING; TEMPORARY PERFECTION WITHOUT FILING
OR TRANSFER OE‘PbSSiESSIGM

(1A _sécizm’ty iﬁféf*egif _;;rz cﬁdt_t_ei paper or féégqridble documents

may be perfected by filing. A security interest in the rights to

proceeds of a written letter of credit can be perfected only by the

secured party'’s taking possession of the letter of credit. A

security interest in money or instruments (other than certificated
. Sec.’urlrzesor mszmmenzs '?vl:z.z‘_c;h.-égns'timié pgz:rt_'.of Chatteipaper)
can be perfected only by the secured party’s taking possession,
except as provided in subsections (4) and (5) of this section and

subsections (2) and (3) of Section 9-306 on proceeds.

66




SECTION 9-;335. WHEN POSSESSION BY SECURED

PARTYPERFECTS SECURITYINTEREST WITHOUT

FILING A security Interest in M&WM&W advices-of
eredit-fsubsection(2Har-of-Seetion-5-++6); goods, instruments

(other than certificated securities), money, negotiable documents,

" or chattel paper may be'pé;;fected by the security party's taking

. possesszon oj ike collaterai A security inferest in the n,qht fo

& proceeds of a wrztzen Ietz‘er of Ci‘edlt mav be per feCfed bV tke

B Secured partv s takm;z possesswrz of the lerter of credzz If such

coilatera[ other than goods covered by a negotzable documem is

held by a bailee, the secured party is deemed to have possession

ﬁ*éné ihe time the-baz‘lee receives notification of the secured

parry s mteresz A secumy mterest is pergfected by possession R
. o | ﬁwom the Izme possess*zén 13 :aken wztizout a relatmn back und

continues only $O long as possesszon is retamed unless otherwzse

' .speca;f ed in tkzs Amcle T he Secumy mteresr may be oz‘kerwzse

e perfec;ed as pro’s?zded._'m z‘h‘zs Article beﬁ)re or aﬁer the pe?‘_'iod of "

possés&ion by the secured party.

Official Comment

SECTION 9-305. WHEN POSSESSION BY SECURED PARTY

PERFECTS SECURITY INTEREST WITHOUT FILING. A security interest
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v goods,

instruments, money, negotiable documents, or chattel paper may be perfected by

the secured party's taking possession of the collateral. A security interest in the

right to proceeds of a written letter of credit may be perfected by the secured party's

taking possession of the letter of credit. If such collateral other than goods covered

by a negotiable document is held by a bailee, the secured party is deemed to have
possession from the time the baﬂee receives notification of the secured party's
: mterest A secaﬁty interest is perfected by possession from the tlme possessmn is .
taken WIthout a reia’ﬁon back and contmues oniy 80. 1{3ng as possessmn is retamed
ﬁnless oﬂae?wise spf_:-ciﬁed in this Article. The security interest may be otherwise
perfected as provided in this Article before or afier the period of possession by the
secured party.

Spemal Leglslatlve Note: See Speual Legzslatzve Note, Section

9 304 T . o

Official Comment

1. As under the common Iaw ef pledge, no ﬁimg is required by thls
Atticle to perfect a security interest where the secured party has possession of the
collateral. Compare Section 9-302(1)(a). This section permits a security interest fo
be perfected by transfer of possession only when the collateral is goods, rights to
nroceeds of 1e’£ters of credat { 1f written), mstruments tother-than-eertificated
»*, documents or chattel paper:
that is t() say, accounts and general intangibles are excluded As to perfection of
security mteresfs m cemf cated securztzes by passesszon, see tke general rules on

aé%ees—eﬁereé&t— A secunty mterest in accounts and generai mtangibies-—propeﬁy
not ordinarily represented by any writing whose delivery operates to transfer the
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cialm——may under this Article be perfected only by filing, and this:rule would not
be affected by the fact that a security agreement or other writing described the
assignment of such collateral as a "pledge”. Section 9-302(1)(e) exempts from
filing certain assignments of accounts which are out of the ordinary course of
financing: such exempted assignments are perfected when they attach under
Section 9-303(1); they do not fall within this section. *4mendments in italics
approved by the Permanent Editorial Board for Uniform Commercial Code
November 4, 1995.
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