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peep

AN ACT to repeal 115.77 (4) (a), 115.77 (4) (¢) to (g), 115.77 (4) (j) (intro.), 115.77

(4) () 6., 115.77 (4) (j) 8. to 10., 115.77 (7), 115.78 (4), 115.782 (2) (e), 115.782 (3)
(¢), 115.787 (3) (d), 115.792 (2) (e) and 115.792 (2) (i); to renumber 115.77 (4)
() 1. to 5., 115.77 (4) () 7., 115.791 (3) (intro.), 115.791 (3) (a), 115.791 (3) (c) and
115.791 (3) (d); to renumber and amend 115.782 (2) (d), 115.791 (3) (b), 115.80
(5) and 115.80 (9) (a); o amend 115.76 (1), 115.76 (14), 115.76 (17), 115.77 (1m)
(e), 115.77 (4) (intro.), 115.77 (4) (i), 115.78 (1m) (intro.), 115.78 (1m) (c), 115.782
(1) (a), 115.782 (2) (a) (intro.), 115.782 (2) (b) 1., 115.782 (2) (b) 2. (intro.), a. and
b., 115.782 (3) (a), 115.782 (3) (b), 115.782 (4) (a) 1. and 2., 115.787 (2) (b),
115.787 (2) (¢) (intro.), 115.787 (2) (e), 115.787 (2) (g) 3., 115.787 (3) (a), 115.787
(3) (b) 1., 115.787 (3) (b) 4., 115.787 (6) (a) 2., 115.792 (2) (d), 115.792 (2) (g),
115.792 (3) (b) (intro.), 115.792 (3) (b) 5., 115.792 (3) (b) 11., 115.80 (1) (a) 1.,
115.80 (1) (b), 115.80 (2), 115.80 (4), 115.80 (9) (b) 2., 115.81 (title) and 115.812
(1); to repeal and recreate 115.78 (3), 115.787 (2) (g) 1. and 2. and 115.787 (3)
(h) 2.; and #o create 115.76 (9m), 115.761, 115.782 (2) (f), 115.787 (2) (bm),
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115.787 (4) (c), 115.791 (3) (b) (intro.) and 2., 115.80 (1) (e), 115.80 (1) (f), 115.80
(1) (), 115.80 (1) (h), 115.80 (2m), 115.80 (5) (c) and 115.80 (9) (a) 1. and 2. of
the statutes; relating to: special education programs for children with

disabilities.

Analysis by the Legislative Reference Bureau

This is a preliminary draft. An analysis will be provided in a later version.
For further information see the state and local fiscal estimate, which will be
printed as an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SECTION 1. 115.76 (1) of the statutes is amended to read:
115.76 (1) “Assistive technology device” means any item, piecé of equipment
or product system that is used to increase, maintain or improve "k’che functional

capabilities of a child with a disability other than a medical device that is surgically

implanted or the replacement for such a device.

SECTION 2. 115.76 (9m) of the statutes is created to read:

115.76 (9m) “Individualized education program team” or “team” means the
group of individuals appointed under s. 115.78.

SECTION 3. 115.76 (14) of the statutes is amended to read:

115.76 (14) “Related services” means transportation and such developmental,
corrective and other supportive services as may be required to assist a child with a
disability to benefit from special education, including speech~language pathology
and audiology services; interpreting services; psychological services; physical and
occupational therapy; recreation, including therapeutic recreation; social work

services; school nursing services; counseling services, including rehabilitative
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SECTION 3

counseling; orientation and mobility services; medical services for diagnostic and
evaluative purposes only; and the early identification and assessment of disabling
conditions in children.

SECTION 4. 115.76 (17) of the statutes is amended to read:

115.76 (17) “Transition services” has the meaning given in 20 USC 1401 30)
(34).

SECTION 5. 115.761 of the statutes is created to read:

115.761 Consent. In this subchapter, except in s. 115.797, if the consent of a
child’s parent is necessary in order for an activity to occur, all of the following are
required for that consent to be considered given:

(1) The child’s parent is fully informed, in his or her native language or other
mode of communication, of all information relevant to the action for which consent
is sought.

(2) The child’s parent understands and agrees in writing to the carrying out of
the activity for which consent is sought.

(3) The consent describes the activity for which it is sought and lists the records
that will be released and to whom.

(4) The child’s parent understands that the granting of consent is voluntary
and that it may be revoked at anytime, although revocation of consent is not
retroactive.

SECTION 6. 115.77 (1m) (e) of the statutes is amended to read:

115.77 (Im) (e) To the extent consistent with the number and location of
children with disabilities residingin-thelocal-educational ageney who are enrolled
by their parents in private elementary and secondary schools located within the local

education agency, ensures that those children have an opportunity to participate in
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SECTION 6
special education and related services and that the amount spent to provide those
services by the local educational agency is equal to a proportionate amount of federal
funds made available under this subchapter.

SECTION 7. 115.77 (4) (intro.) of the statutes is amended to read:

115.77 (4) (intro.) A local educational agency shall submit to the division,
pursuant to a schedule and instructions established and published by the division,
the agency’s plan;,—ineluding-a—program narrative; for the provision of special
education and related services that includes all of the following:

SECTION 8. 115.77 (4) (a) of the statutes is repealed.

SECTION 9. 115.77 (4) (c) to (g) of the statutes are repealed.

SECTION 10. 115.77 (4) (i) of the statutes is amended to read:

115.77 (4) (i) The local educational agency’s plan for employing qualified

special education and related services staff;-evaluating-itsstaff’s-special education
. . ) 1 the plan f e t] s,

SECTION 11. 115.77 (4) (j) (intro.) of the statutes is repealed.

SECTION 12. 115.77 (4) (j) 1. to 5. of the statutes are renumbered 115.77 (4) (p)
to (t).

SECTION 13. 115.77 (4) (j) 6. of the statutes is repealed.

SECTION 14. 115.77 (4) (j) 7. of the statutes is renumbered 115.77 (4) (u).

SECTION 15. 115.77 (4) (j) 8. to 10. of the statutes are repealed.

SECTION 16. 115.77 (7) of the statutes is repealed.

SECTION 17. 115.78 (1m) (intro.) of the statutes is amended to read:

115.78 (1m) APPOINTMENT OF TEAM. (intro.) The local educational agency shall

appoint an individualized education program team for-eaeh whenever it proposes to
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SECTION 17

evaluate a child referred to it under s. 115.777. Each team shall consist of all of the
following:
SEcCTION 18. 115.78 (1m) (c) of the statutes is amended to read:

115.78 (1m) (c) At least one special education teacher whe-has-extensive-and

as-speeified-in-s-115-76-(5)-(a) or, where appropriate, at least one special education

provider of the child.

SECTION 19. 115.78 (3) of the statutes is repealed and recreated to read:

115.78 (3) TIME LINE. (a) The local educational agency shall determine if a child
is a child with a disability within 60 days after t}¢1e local educational agency receives
parental consent for the evaluation of the child under s. 115.782 (1) (b).

(b) The 60-day period under par. (a) does not apply to a local education agency
if any of the following occur:

1. A child enrolls in a school served by that local educational agency after the
60—day period has begun and before a determination by the child’s previous local
education agency regarding whether the child is a child with a disability, the
subsequent local education agency is making sufficient progress to ensure a prompt
completion of the evaluation, and the child’s parent and the subsequent local
education agency agree to a specific time when the evaluation will be completed.

2. The child’s parent repeatedly fails or refuses to produce the child for the
evaluation.

SECTION 20. 115.78 (4) of the statutes is repealed.

SEcTION 21. 115.782 (1) (a) of the statutes is amended to read:

115.782 (1) (a) The local educational agency shall notify the parents of the

child, in accordance with s. 115.792, of any evaluation procedures the agency
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SECTION 21

proposes to conduct

SECTION 22. 115.782 (2) (a) (intro.) of the statutes is amended to read:
115.782 (2) (a) (intro.) In conducting the evaluation, the individualized

education program team shall not use any single procedure measure or assessment

as the sole criterion for determining whether a child is a child with a disability or for
determining an appropriate educational program for the child. The individualized
education program team shall do all of the following:

SECTION 23. 115.782 (2) (b) 1. of the statutes is amended to read:

115.782 (2) (b) 1. Review existing evaluation data on the child, including
evaluations and information provided by the child’s parents, previeusinterventions
and-theeffects—of these—interventions; current classroom-based local or state

assessments and observations, and observations by teachers and related services
providers in the classroom.

SECTION 24. 115.782 (2) (b) 2. (intro.), a. and b. of the statutes are amended to
read:

115.782 (2) (b) 2. (intro.) On the basis of that review and information provided

by the child’s parents, identify the additional data, if any, that are needed,-and-the

qualifications-of the-evaluaters-that-are-needed; to determine all of the following:
a. Whether the child has-a-particulareategery of is a child with a disability and

the educational needs of the child or, in case of a reevaluation of a child, whether the

child continues to have such a disability and such educational needs.

b. The present levels of perfermance-and-eduecational academic achievement

and related developmental needs of the child.
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SECTION 25

SECTION 25. 115.782 (2) (d) of the statutes is renumbered 115.78 (1m) (h) and
amended to read:
115.78 (1m) (h) If -a- the child is attending a public school in a nonresident

school district under s. 118.51 or 121.84 (1) (a) or (4), when the-individualized

reevaluation-of the-child-under sub.-(4); the team-shall inelude at least one person

designated by the school board of the child’s school district of residence who has

knowledge or special expertise about the child.

SECTION 26. 115.782 (2) (e) of the statutes is repealed.

SECTION 27. 115.782 (2) (f) of the statutes is created to read:

115.782 (2) (f) The local educational agency shall ensure that the evaluation
of a child with a disability who transfers from one school district to another in the
same school year is coordinated with the child’s prior and subsequent schools as
necessary and as expeditiously as possible to ensure prompt completion of a%kj\
evaluation;. k

SECTI;)N 28. 115.782 (3) (a) of the statutes is amended to read:

115.782 (3) (a) Upon the completion of the administration of tests assessments
and other evaluation materials, the individualized education program team shall
determine whether the child is a child with a disability. The individualized education
program team may not determine that a child is a child with a disability solely
because the child has received insufficient instruction in reading, including in the

essential components of reading instruction, as defined in 20 USC 6368 (3), or math

or because the child has limited proficiency in English.

SEcCTION 29. 115.782 (3) (b) of the statutes is amended to read:
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SECTION 29

115.782 (3) (b) Ifthe The individualized education program team determines

that-a-child-is-a-child-with-a-disability,-the team shall prepare an evaluation report

that includes documentation of determination of eligibility—The local-edueational

special education. The local educational agency shall give a copy of the evaluation

report, including the documentation of eligibility to the child’s parents with the

notice efplacement under s. 115.792 (2).
SECTION 30. 115.782 (3) (c) of the statutes is repealed.

SECTION 31. 115.782 (4) (a) 1. and 2. of the statutes are amended to read:
115.782 (4) (a) 1. Evaluates a child with a disability in accordance with this
section before determining that the child is no longer a child with a disability, except

that an evaluation is not required before the termination of a child’s eligibility for

special education and related services because he or she graduated with a regular

diploma or because he or she reached the age of 21. In those circumstances, the local
educational agency shall provide the child with a summary of the child’s academic
achievement and functional performance, including recommendations on how to
assist the child in meeting his or her postsecondary goals.
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SECTION 31

2. Reevaluates a child with a disability in accordance with this section if the

local educational agency determines that conditions warrant a reevaluation or if the

child’s parent or teacher requests a reevaluation;but-atleast-once-every3-years.. The
individualized education program team shall reevaluate a child no more frequently

than once a year unless the child’s parent and the local educational agency agree
otherwise, and at least once every 3 years unless the child’s parent and the local

educational agency agree that a reevaluation is unnecessary.
SEcCTION 32. 115.787 (2) (b) of the statutes is amended to read:

115.787 (2) (b) A statement of measurable annual goals for the child, including

ting academic and functional

goals, designed to meet the child’s needs that result from the child’s disability to

enable the child to be involved in and make progress in the general curriculum, and
to-meeting meet each of the child’s other educational needs that result from the
child’s disability.

SECTION 33. 115.787 (2) (bm) of the statutes is created to read:

115.787 (2) (bm) For a child with a disability who takes alternate assessments
aligned with alternate achievement standards, a description of benchmarks or
short—term objectives.

SECTION 34. 115.787 (2) (¢) (intro.) of the statutes is amended to read:

115.787 (2) (c) (intro.) A statement of the special education and related services

and supplementary aids and services, based on peer—reviewed research to the extent
practicable, to be provided to the child, or on behalf of the child, and a statement of
the program modifications or supports for school personnel that will be provided for
the child to do all of the following:

SECTION 35. 115.787 (2) (e) of the statutes is amended to read:
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SECTION 35

115.787 (2) (e) 1. A statement of any individual medifications—in—the
administration-ef-any appropriate accommodations that are necessary to measure

the academic achievement and functional performance of the child on statewide or

local educational agency—wide assessment-of pupil-achievement-that-are needed for
the-child to-participateinthe-assessment assessments.

2. If the individualized education program team determines that a child will

not-participate-in will take an alternate assessment on a particular statewide or local

educational agency—wide assessment of pupil achievement, or part of such an

assessment, a statement of why that-assessment-is-net the child cannot participate

in the regular assessment and why the particular alternate assessment selected is

appropriate for the child a
means.

SECTION 36. 115.787 (2) (g) 1. and 2. of the statutes are repealed and recreated
to read:

115.787 (2) (g) 1. Beginning not later than in the first individualized education
program that will be in effect when the child is 16, and updated annually thereafter,
a statement of appropriate, measurable annual goals for the child based on
age—appropriate transition assessments related to training, education, employment
and, where appropriate, independent living skills.

2. A description of the transition services, including courses of study, needed
to assist the child in reaching the goals under subd. 1.

SECTION 37. 115.787 (2) (g) 3. of the statutes is amended to read:

115.787 (2) (g) 3. Beginning at least one year before the child attains the age
of 18, and annually thereafter until the child is no longer eligible for special

education and related services, a statement that the child has been informed of the
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SECTION 37

parental child’s rights that will transfer to the child on reaching the age of 18 under
s. 115.807.

SECTION 38. 115.787 (3) (a) of the statutes is amended to read:

115.787 (3) (a) In developing each child’s individualized education program,
the individualized education program team shall consider the strengths of the child,
the concerns of the child’s parents for enhancing the education of their child and, the

results of the initial evaluation or most recent reevaluation of the child, and the

academic, developmental, and functional needs of the child.

SECTION 39. 115.787 (3) (b) 1. of the statutes is amended to read:

115.787 (3) (b) 1. In the case of a child whose behavior impedes his or her
learning or that of others, consider; when-appropriate-strategies;including the use
of positive behavioral interventions; and supports to address that behavior.

SECTION 40. 115.787 (3) (b) 4. of the statutes is amended to read:

115.787 (3) (b) 4. Consider the eommunieative communication needs of the
child, and, in the case of a child who is hearing impaired, consider the child’s
language and ecemmunicative communication needs, opportunities for direct
communications with peers and professional personnel in the child’s language and
communieative communication mode, academic level and full range of needs,
including opportunities for direct instruction in the child’s language and
eommunieative communication mode.

SECTION 41. 115.787 (3) (d) of the statutes is repealed.

SECTION 42. 115.787 (3) (h) 2. of the statutes is repealed and recreated to read:

115.787 (3) (h) 2. When periodic reports, such as quarterly reports or other
periodic reports issued concurrently with report cards, on the progress the child is

making toward meeting the annual goals under subd. 1. will be provided.
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SECTION 43

SECTION 43. 115.787 (4) (c) of the statutes is created to read:

115.787 (4) (¢) After the annual individualized education program meeting for
a school year, the child’s parent and the local educational agency may agree not to
convene an individualized education program meeting for the purpose of making
changes to the child’s individualized education program and instead may develop a
written document to modify the child’s current individualized education program.

SECTION 44. 115.787 (6) (a) 2. of the statutes is amended to read:

115.787 (6) (a) 2. The requirements relating to transition—planning annual

goals and transition services under sub. (2) (g) 1. and 2. do not apply with respect to
a child with a disability who is convicted of a crime under state law and incarcerated
in a state prison and whose eligibility under this subchapter will end, because of his
or her age, before he or she will be released from prison.

SECTION 45. 115.791 (3) (intro.) of the statutes is renumbered 115.791 (3) (a)
(intro.).

SECTION 46. 115.791 (3) (a) of the statutes is renumbered 115.791 (3) (b) 1.

SECTION 47. 115.791 (3) (b) (intro.) and 2. of the statutes are created to read:

115.791 (3) (b) (intro.) Notwithstanding the notice requirement in sub. (2) (a),
a court or hearing officer may determine not to reduce or deny the cost of
reimbursement for failure to provide such notice if any of the following apply:

2. Compliance with sub. (2) (a) would likely fesult in serious emotional harm
to the child.

SECTION 48. 115.791 (3) (b) of the statutes is renumbered 115.791 (3) (a) 2. and
amended to read:

115.791 3) (a) 2. Compliance with sub. (2) (a) would likely result in serious

physical er-serious-emotional harm to the child.
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SECTION 49

SECTION 49. 115.791 (3) (c) of the statutes is renumbered 115.791 (3) (a) 3.
SECTION 50. 115.791 (3) (d) of the statutes is renumbered 115.791 (3) (a) 4.
SECTION 51. 115.792 (2) (d) of the statutes is amended to read:

115.792 (2) (d) A description of each evaluative evaluation procedure, test
assessment, record or report that the local educational agency used as a basis for the
proposed or refused action.

SECTION 52. 115.792 (2) (e) of the statutes is repealed.

SECTION 53. 115.792 (2) (g) of the statutes is amended to read:

115.792 (2) (g) A statement that the parents of a child with a disability have

procedural safeguards under this section and, if this notice is not an initial referral

for evaluation,
meeting; the way in which the parents may obtain a description of the procedural
safeguards under sub. (3).

SECTION 54. 115.792 (2) (i) of the statutes is repealed.

SECTION 55. 115.792 (3) (b) (intro.) of the statutes is amended to read:

115.792 (3) (b) (intro.) The local educational agency shall give to the parents

of a child with a disability, once a year but also upon the child’s initial referral for

evaluation, upon €

and-upen-reevaluation-of the-¢hild the first occurrence of the filing of a request for

a hearing under s. 115.80, and upon request by the child’s parent, a full explanation

written se-as-te-be in an easily understood-by-the-generalpublic understandable

manner, and in the native language of the child’s parents unless it clearly is not

feasible to do so, of the procedural safeguards available under this section and under
applicable federal law relating to all of the following:

SEcTION 56. 115.792 (3) (b) 5. of the statutes is amended to read:
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SECTION 56

115.792 (3) (b) 5. Opportunity to present and resolve complaints.
SECTION 57. 115.792 (3) (b) 11. of the statutes is amended to read:

115.792 (3) (b) 11. Civil actions, including the period in which to file a civil
action.

SECTION 58. 115.80 (1) (a) 1. of the statutes is amended to read:

115.80 (1) (a) 1. A parent, or the attorney representing the child, may file a
written request with the division for a hearing within one year after the refusal or

proposal of the local educational agency to initiate or change his or her child’s

evaluation, individualized education program, educational placement or the

provision of a free appropriate public education, exeept-that,-if the local-edueational

ageney—provides—the-netiee unless the parent was prevented from requesting a
hearing due to specific misrepresentation by the local educational agency that it had
resolved the problem forming the basis of the request for a hearing, or due to the local
educational agency’s withholding of information from the parent that was required
to be provided to the parent under this subchapter. The division shall develop a

model form to assist parents in filing a request under this subdivision.

SECTION 59. 115.80 (1) (b) of the statutes is amended to read:

115.80 (1) (b) A local educational agency may file a written request with the
division for a hearing to override a parent’s refusal to grant consent for an initial
evaluation; or a reevaluation er-an-initial-educational placement or to contest the
payment of an independent educational evaluation.

SECTION 60. 115.80 (1) (e) of the statutes is created to read:
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SECTION 60

115.80 (1) (e) 1. If the parent of a child with a disability files a written request
with the division for a hearing, and the local educational agency has not previously
sent a written notice to the parent regarding the subject matter of the hearing
request under s. 115.792 (1) (b), the local educational agency shall, within 10 days
of the division receiving the hearing request, send to the child’s parent a written
explanation of why the agency proposed or refused to take the action raised in the
hearing request, a description of other options that the individualized education
program team considered and the reason why those options were rejected, a
description of each evaluation procedure, assessment, record, or report that the
agency used as the basis for the proposed or refused action, and a description of the
factors that are relevant to the agency’s proposal or refusal. A response by a local
educational agency under this paragraph does not preclude the agency from
asserting that the parent’s request for a hearing is insufficient under subd. 2.

2. A hearing requested by a parent or attorney under par. (a) 1. may not occur
until the parent or attorney files a request that meets the requirements of par. (a)
2. The request under par. (a) 2. shall be considered sufficient unless the agency
notifies the hearing officer and the parent in writing that the agency believes the
request does not meet the requirements. Within 5 days of receiving a notice under
this subdivision, the hearing officer shall determine whether the request meets the
requirements under par. (a) 2. and notify the parties.

SECTION 61. 115.80 (1) (f) of the statutes is created to read:

115.80 (1) (f) The local educational agency shall send to the child’s parent a
written response that addresses the issues raised in the hearing request within 10

days of the division receiving the request, except that the agency has 15 days in
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SECTION 61
which to respond if the agency notifies the hearing officer under par. (e) 2. that the
request is insufficient.

SECTION 62. 115.80 (1) (g) of the statutes is created to read:

115.80 (1) (g) A parent filing a written request for a hearing under par. (a) 1.
may amend its request only if the local educational agency consents in writing and
is given the opportunity to resolve the issues presented by the request at a meeting
under sub. (2m), or if the hearing officer grants permission at least 5 days before the
hearing is scheduled to occur.

SECTION 63. 115.80 (1) (h) of the statutes is created to read:

115.80 (1) (h) A hearing requested under par. (a) 1. may occur if the local
educational agency has not resolved the issues presented by the request to the
satisfaction of the parent within 30 days of the receipt of the request.

SECTION 64. 115.80 (2) of‘the statutes is amended to read:

115.80 (2) The division shall maintain a list of qualified hearing officers who

are not employed by or under contract with the department or the local educational

agency, other than being appointed under this subsection, and who do not have a
personal or professional interest that conflicts with the person’s objectivity in the
hearing, to serve as hearing officers in hearings under this section. A hearing officer

must possess knowledge of, and the ability to understand, state and federal special

education laws, rules, and regulations, and legal internretatioi%‘w federal and state

courts. A hearing officer also must possess the knowledge and ability to conduct

hearings and render and write decisions in accordance with appropriate, standard

legal practice. Upon receipt of a written request for a hearing under sub. (1), the

division shall appoint a hearing officer from the list.

SECTION 65. 115.80 (2m) of the statutes is created to read:
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SECTION 65

115.80 (2m) (a) Except as provided in par. (¢), within 15 days of the division
receiving a request for a hearing under par. (a) 1. and before the hearing is conducted,
the local educational agency shall convene a meeting with the child’s parents and the
relevant members of the individualized education program team who have specific
knowledge of the facts identified in the hearing request. At the meeting, the parents
may discuss the subject matter of the hearing request and the facts that form the
basis of the request and the agency may resolve the issues.

(b) The meeting under par. (a) shall include a representative of the local
educational agency who is authorized to make decisions on behalf of the agency. The
meeting may not include an agency attorney unless the child’s parent is accompanied
by an attorney.

(c) The parents and the local educational agency may agree in writing to waive
the meeting under par. (a) or use mediation under s. 115.797.

(d) If the child’s parents and the local educational agency resolve the subject
matter of the hearing request at the meeting under par (a), they shall execute a

ey et e,x‘%ié( may
written, signed agreement that is enforceaﬁ%{%\he parent or the agencyﬂvmd
the agreement within 3 business days of its execution.

SECTION 66. 115.80 (4) of the statutes is amended to read:

115.80 (4) At least 5 business days before a hearing is conducted under this
section, other than an expedited hearing under 20 USC 1415 (k), each party shall
disclose to all other parties all evaluations completed by that date and
recommendations based on the offering party’s evaluations that the party intends to
use at the hearing. The hearing officer may bar any party that fails to comply with
this subsection from introducing the relevant evaluation or recommendation at the

hearing without the consent of the other party. The party requesting the hearing
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SECTION 66

may not raise issues at the hearing that were not raised in the notice filed under sub.

(1) (a) 2. unless the other party agrees.

SECTION 67. 115.80 (5) of the statutes is renumbered 115.80 (5) (a) and
amended to read:

115.80 (5) (a) A hearing officer may administer oaths and affirmations, issue
subpoenas and enforce subpoenas under ss. 885.01 (4) and 885.12, regulate the
course of the hearing and hold conferences for the settlement or simplification of the
issues. The hearing officer is not bound by common law or statutory rules of evidence.
The hearing officer shall admit all testimony having reasonable probative value, but
shall exclude immaterial, irrelevant or unduly repetitious testimony. The hearing
officer shall give effect to the rules of privilege recognized by law. A hearing officer
has the authority to issue an order consistent with this subchapter and 20 USC 1415
(k) and to order whatever remedy is reasonably necessary to bring the parties into
compliance with this subchapter.

(b) The hearing officer’s decision shall consist of findings of fact and conclusions
of law and shall be based upon a preponderance of the evidence. The findings of fact
shall be based solely upon the evidence received at the hearing. The decision shall

be made on substantive grounds based on a determination of whether the child

received a free appropriate public education.

SECTION 68. 115.80 (5) (c) of the statutes is created to read:

115.80 (5) (¢) In matters alleging a procedural violation, a hearing officer may
find that a child did not receive a free appropriate public education only if the
procedural inadequacies impeded the child’s right to a free appropriate public
education, significantly impeded the parents’ opportunity to participate in the

decision making process regarding the provision of a free appropriate public
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SECTION 68

education to the child, or caused a deprivation of educational benefits. Nothing in
this paragraph precludes a hearing officer from ordering a local educational agency
to comply with procedural requirements.

SECTION 69. 115.80 (9) (a) of the statutes is renumbered 115.80 (9) (a) (intro.)
and amended to read:

115.80 (9) (a) (intrb.) Subject to par. (b), a circuit court may award reasonable
attorney fees and actual costs to-the-parents-of a-child with-a-disability-who-is-the
prevailing-party in any action or proceeding brought in circuit court under this

section- to any of the following:

SECTION 70. 115.80 (9) (a) 1. and 2. of the statutes are created to read:

115.80 (9) (a) 1. A prevailing party who is the parent of a child with a disability.

2. A prevailing party who is the local educational agency, against the attorney
of a parent or against the parent.

SECTION 71. 115.80 (9) (b) 2. of the statutes is amended to read:

115.80 (9) (b) 2. Fees and costs may not be awarded under par. (a) if they relate
to any meeting of the individualized education program team unless the meeting is
convened as a result of an administrative hearing or judicial action, or for mediation

under s. 115.797 that is conducted before filing a request for a hearing under sub. (1).

For the purposes of this subdivision, a meeting held under sub. (2m) is neither a
meeting convened as a result of an administrative hearing or judicial action nor an
administrative hearing or judicial action.

SECTION 72. 115.81 (title) of the statutes is amended to read:

115.81 (title) Children in child-caring-institutions residential care

centers.

SECTION 73. 115.812 (1) of the statutes is amended to read:
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SECTION 73

115.812 (1) PLACEMENT DISPUTES. If a dispute arises between a local educational
agency and the department of health and family services, the department of
corrections or a county department under s. 46.215, 46.22 or 46.23, or between local
educational agencies under s. 115.81 (4) (c¢), over the placement of a child, the state
superintendent shall resolve the dispute. This subsection applies only to placements
in nonresidential educational programs made under s. 48.57 (1) (¢) and to placements

in child-earing institutions residential care centers made under s. 115.81.
- SECTION 74. Initial applicability.

(1) The treatment of sections 115.80 (1) (a) 1., (b), (e), (D, (g) and (h), (2), (2m),
(4), (5), and (9) of the statutes first applies to request for hearings filed on the effective
date of this section.

(END)
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October 18, 2005

Senator Olsen:

In preparing this bill draft I used primarily Greg Dietz’s draft, which you provided, and
consulted with him frequently. Please note the following questions that arose during
the process:

1. Idid not include a definition of “day” because I believe s. 990.001 (4) would control.
The definition of “evaluation” also seemed unnecessary, and the term “services plan”
is not used in the draft so I deleted it as well.

2. In s. 115.782 (2) (a) 3. a., I did not change “child’s native language” to “native
language of the child’s parents.” OK?

3. Idid not change s. 115.787 (2) (g) 3. (“and annually thereafter until ...”) because
there is no change in federal law.

4. Note the changed cross—reference to federal law in s. 115.782 (3) (a). Is that correct?
Also, T copied federal law exactly here, but I don’t think “instruction in reading
instruction” makes sense.

5. In s. 115.80 (1) (a) 1., what happens if the parent is prevented from requesting a
hearing due to misrepresentation by the LEA? Is there no deadline at all to file a
request for a hearing under those circumstances?

6. Please check s. 115.80 (1) (e) to (g) carefully. I feel most uneasy about this portion
of the draft. For example, as with all of the changes to s. 115.80, these are drafted to
apply only when a parent requests a hearing, not when an LEA requests a hearing.
Is that correct?

7. 1did not mclude - page 21, lines 5 to 12 or page 22, lines 5 to 7 or 12 to 16. I think
all these previsien about awarding fees and costs are covered by chapter 802 of our

Peter R. Grant
Vo g Managing Attorney
oV SIORS Phone: (608) 267-3362
E-mail: peter.grant@legis.state.wi.us
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October 18, 2005

Senator Olsen:

In preparing this bill draft I used primarily Greg Dietz’s draft, which you provided, and
consulted with him frequently. Please note the following questions that arose during
the process:

1. Idid not include a definition of “day” because I believe s. 990.001 (4) would control.
The definition of “evaluation” also seemed unnecessary, and the term “services plan”
is not used in the draft so I deleted it as well.

2. In s. 115.782 (2) (a) 3. a., I did not change “child’s native language” to “native
language of the child’s parents.” OK?

3. I did not change s. 115.787 (2) (g) 3. (“and annually thereafter until ...”) because
there is no change in federal law.

4. Note the changed cross—reference to federal law in s. 115.782 (3) (a). Is that correct?
Also, I copied federal law exactly here, but I don’t think “instruction in reading
instruction” makes sense.

5. Ins. 115.80 (1) (a) 1., what happens if the parent is prevented from requesting a
hearing due to misrepresentation by the LEA? Is there no deadline at all to file a
request for a hearing under those circumstances?

6. Please check s. 115.80 (1) (e) to (g) carefully. I feel most uneasy about this portion
of the draft. For example, as with all of the changes to s. 115.80, these are drafted to
apply only when a parent requests a hearing, not when an LEA requests a hearing.
Is that correct?

7. Idid not include page 21, lines 5 to 12 or page 22, lines 5 to 7 or 12 to 16. I think
all these provisions about awarding fees and costs are covered by chapter 802 of our
statutes. See, for example, s. 802.05.

If you have questions or need more information, please let me know.

Peter R. Grant

Managing Attorney

Phone: (608) 267-3362

E-mail: peter.grant@legis.state.wi.us
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2005 - 2006 LEGISLATURE

PRELIMINARY DRAFT - NoT READY FOR INTRODUCTION

AN ACT 1o repeal 11577 (4) (a) to (k), 115.77 (7), 115.78 (4), 115.782 (2) (e),

115.782 (3) (c), 115.787 (3) (d), 115.787 (3) (e), 115.792 (2) (e), and 115.792 (2)
(i); to renumber 115.791 (3) (a), 115.791 (3) (c) and 115.791 (3) (d); to renumber
and amend 11577 (4) (n), 115.782 (2) (d), 115.791 (3) (intro), 115.791 (3) (b),
115.80 (5) and 115.80 (9) (a); to amend 115.758, 115.76 (1), 115.76 (14), 115.76
(17), 115.762 (3) (a), 115.762 (3) (c), 115.762 (3) (g), 115.762 (3) (j), 115.77 (1m)
(intro), 115.77 (1m) (a), 115.77 (Im) (b), 115.77 (1m) (bg), 115.77 (Im) (e),
115.77 (1m) (f), 115.77 (4) (intro.), 115.77 (8), 115.775 (1), 115.775(2), 115.78
(1m) (intro.), 115.78 (1m) (c), 115.78 (1m) (d), 115.782 (1) (a), 115.782 (2) (a)
(intro.), 115.782 (2) (a) 1., 115.782 (2) (a) 3., 115.782 (2) (b) 1., 115.782 (2) (b) 2.
(intro.), a. and b., 115.782 (2) (c), 115.782 (3) (a), 115.782 (3) (b), 115.782 (4) (a)
1. and 2., 115.782 (4) (c), 115.787 (2) (a),115.787 (2) (b), 115.787 (2) (c)
(intro.),1. and 2., 115.787 (2) (), 115.787 (2) (g) 3., 115.787 (2) (h) 1., 115.787 (3)
(), 115.787(3) (b) 1., 115.787 (3) (b) 4., 115.787 (3) (c), 115.787 (5), 115.787 (7),

115.792 (2) (d), 115.792 (2) (g), 115.792 (3) (b) (intro.), 115.792 (3) (b) 5.,
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115.792 (3) (b) 9., 115.792 (3) (b) 11., 115.797 (1) (a), 115.797 (6), 115.80 (1) (b),
\115.80 (2), 115.80 (4), 115.80 (6), 115.80 (9) (b) 2., 115.80 (9) (d) 1. a.,, 115.81
(title) and 115.812 (1); to repeal and recreate 115.762 (3) (e), 115.762 (3) (h),
115.762 (3) (1), 115.78 (3), 115.787 (2) (g) 1. and 2. and 115.787 (2)(h) 2.; and o
create 115.77 (4) (p), 115.77 (4) (@), 115.77 (4) (1), 115.78 (1r), 115.78 (5),
115.782 (1) (c), 115.782 (2) (£), 115.787 (2) (bm), 115.787 (4) (¢), 115.787 (4) (d),
115.787 (4) (e) 1. and 2., 115.791 (3) (b) (intro.) and 2., 115.792 (1) (a) 2. a. and
b., 115.80 (1) (e), 115.80 (1) (f), 115.80 (1) (g), 115.80 (1) (h), 115.80 (2m),
115.80 (5) (c), 115.80 (9) (a) 1. to 3., 115.80 (9) (cm) and 115.80 (9) (d) 1. c. and
d. of the statutes; relating to: special education programs for children with

disabilities.

Analysis by the Legislative Reference Bureau
This is a preliminary draft. An analysis will be provided in a later version. For further
information see the state and local fiscal estimate, which will be printed as an appendix to
this bill.

The people of the state of Wisconsin, represented in senate and assembly, do enact
as follows:
SECTION 1. 115.758 of the statutes is amended to read:

115.758 Construction. To the extent possible, this subchapter shall be construed

s of 20 USC-1400-to
L sprts Fed ™ ey 10

; ;

SECTION 2. 115.76 (1) of the statutes is amended to read:
115.76 (1) “Assistive technology device” means any item, piece of equipment, or

product system, w
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that is used to increase, maintain or improve the functional capabilities of a child with a

disability other than a medical device that is surgically implanted or the replacement of

such a device.

SECTION 3. 115.76 (14) of the statutes is amended to read:

115.76(14) “Related services” means transportation and such developmental,
corrective and other supportive services as may be required to assist a child with a
disability to benefit from special education, including speech—language pathology and

audiology services; interpreting services; psychological services; physical and

occupational therapy; recreation, including therapeutic recreation; social work services;

school nursing services designec

child; counseling services, including rehabilitative counseling; orientation and mobility

services; medical services for diagnostic and evaluative purposes only and the early

SECTION 4. 115.76 (17) of the statutes is amended to read:

115.76 (17) “Transition services” has the meaning given in 20 USC 1401 36)

(34).
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115.762 (3) (1) Establishing and maintaining persohnel qualiﬁcat‘faﬁ”s;,@in

compliance with 20 USC 1412 (a) (14), i

. .

€ Aun frims -
- gthag local educational
A

agencies take measurable steps to recruit, hire, train, and retain highly qualified personnel

to provide special education and related services to children with disabilities under this

subchapter.

TR

H

(3 ;gzﬂ{j t éyﬁj@ ggﬁg? ¢ ?/J? GaLd g TV '5‘”’{/
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115.762 (3) () Examining dat

ethnicity. to determine if significant discrepancies are occurring in the rate of long—term

suspensions and expulsions of children with disabilities among local educational agencies
or compared to such rates for nondisabled children within such agencies. If such
discrepancies are occurring, the division shall review and, if appropriate, revise or require
the affected local educational agency to revise its policies, procedures and practices
relating to the development and implementation of individualized education programs,

ports and procedural safeguards to z

ive behavioral interventions and

ensure that such policies, procedures and practices comply with this subchapter.
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SECTION 16. 115.77 (1m) (e) of the statutes is amended to read:

115.77 (1m) (e) To the extent consistent with the number and location of children

with disabilities residing-in-theloeal-edueational-ageney who are enrolled by their parents

in private elementary and secondary schools located within the local educational agency,

ensures that those children have an opportunity to participate in special education and
related services and that the amount spent to provide those services by the local
educational agency is equal to a proportionate amount of federal funds made available

under this subchapter.

SECTION 18. 115.77 (4) (intro.) of the statutes is amended to read:
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115.77 (4) (intro.) A local educational agency shall submit to the division,

pursuant to a schedule and instructions established and published by the division, the

es all of tﬁe following:

) of the statutes are repealed.

SECTION 19. 115.77 (4) (

SECTION 20. 115.77 (4) (n) of the statutes is renumbered 115.77 (4) (s) and

amended to read:

115.77 (4) (s) Any other information the division requires to permit its review and

approval of the plan.
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SECTION 24. 115.77 (7) of the statutes is repealed.

SECTION 25. 115.77 (8) of the statutes is amended to read:

LRB-3831/P1
PG:lmk:ch&pg



10

11

2005-2006 Legislature 9 LRB-3831/P1
PG:lmk:ch&pg

SECTION 28. 115.78 (1m) (intro.) of the statutes is amended to read:

115.78 (1m) APPORNTMENT-OF |

ek
| of the following:

SECTION 29. 115.78 (1m) (c) of the statutes is amended to read:

115.78 (1m) (c) At least one special education teacher whe-has-extensive-and

speettied-in-s—1H-5-76-(5)-(a) or, where appropriate, at least one special education provider
of the child.




| 11
| 12
13
14
15
16
17
18
19
20
21
22

23

2005-2006 Legislature 10 LRB-3831/P1 %
PG:lmk:ch&pg 7 1

7

o ——

WEA © et wl R

s o

SECTION 32. 115.78 (3) of the statutes is repealed and recreated to read:

115.78 (3) TIME LINE. (a) The local educational agency shall determine if a
child is a child with a disability within 60 days after the local educational agency receives
parental consent for the evaluation of the child under s. 115.782 (1) (b).

(b) The 60—day period under par. (a) does not apply to a local educational agency
if any of the following occur:

1. A child enrolls in a school served by that local educational agency after the

60—day period has begun and p

educational agency as to whether the child is a child with a disability; but only if
subsequent local educational agency is making sufficient progress to ensure a prompt (2
completion of the evaluation, and the child’s parent and the subsequent local educational
agency agree to a specific time when the evaluation will be completed.
2. The child’s parent repeatedly fails or refuses to produce the child for the

evaluation.
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.~ SECTION 33. 115.78 (4) of the statutes is repealed.

SECTION 35. 115.782 (1) (a) of the statutes is amended to read:
115.782 (1) (a) The local educational agency shall notify the parents of the child,
in accordance with s. 115.792, of any evaluation procedures the agency proposes to

conduct

1 initial

PR/ A
shelf #

b

SECTION 37. 115.782 (2) (a) (intro.) of the statutes is amended to read:

115.782 (2) (a) (intro.) In conducting the evaluation, the #

ocal educational agency shall not use any single proeedure measure or

assessment as the sole criterion for determining whether a child is a child with a disability

or for determining an appropriate educational program for the child. The

gency shall do all of the following:

o

S Ry )



2005-2006 Legislature 12 LRB-3831/P1
PG:lmk:ch&pg




17
/18
19
20
21

22

2005-2006 Legislature 13 LRB-3831/P1
PG:lmk:ch&pg

SECTION 40. 115.782 (2) (b) 1. of the statutes is amended to read:

115.782 (2) (b) 1. Review existing evaluation data on the child, including

evaluations and information provided by the child’s parent%;pfeﬁe&s—h&teweﬂﬁens—aﬁd

the-effects-of those-interventions; current classroom—based, local, or state assessments,.
S

based observations, and observations by teachers and related services

and class
providers.

SECTION 41. 115.782 (2) (b) 2. (intro.), a. and b. of the statutes are amended to
read: |

115.782 (2) (b) 2. (intro.) On the basis of that review and information provided by

the child’s parents, identify the additional data, if any, that are needed;-and-the

qualifieations-of the-evaluators-that-are-needed; to determine all of the following:
a. Whether the child has-a-particulareategory-of is a child with a disability and the

educational needs of the child or, in case of a reevaluation of a child, whether the child

continues to have such a disability and such educational needs.

b. The present levels of performance-and-eduecational academic achievement and

related developmental needs of the child.

SECTION 43. 115.782 (2) (d) of the statutes is renumbered 115.78 (1m) (h) and

amended to read:
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115.78 (1m) (h) If a the child is attending a public school in a nonresident school

district under s. 118.51 or 121.84 (1) (a) or (4), when-the-individualized-education
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under-sub—(4);-the-team-shall-inelude-at least one person designated by the school board

of the child’s school district of residence who has knowledge or special expertisé about
the child.

SECTION 44. 115.782 (2) (e) of the statutes is repealed.

SECTION 45. 115.782 (2) (f) of the statutes is created to read:

115.782 (2) (f) The local educational agency shall ensure that the evaluation of a

child with a disability who transfers from one school district to another school

the same school year is coordinated with the child’s prior and subsequent schools as

necessary and as expeditiously as possible to ensure prompt completion of the evaluation.
SECTION 46. 115.782 (3) (a) of the statutes is amended to read:

115.782 (3) (a) Upon the completion of the administration of §

child with a disability selels

factor for such determination is lack of appropriate instruction in reading, including in the

essential components of reading instruction, as defined in 20 USC 6368 (3), or lack of

instruction in math, or because the child has limited proficiency in English.

SECTION 47. 115.782 (3) (b) of the statutes is amended to read:
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115.782 (3) (b) H-the- ec-edueat am-team determines-thata

copy of the evaluation report and the documentation of determination of eligibility, shall

be given to the child’s parents %
SECTION 48. 115.782(3) (c) of the statutes is repealed.

SECTION 49. 115.782(4) (a). of the statutes is amended to read:

115.782 (4) REEVALUATIONS. (a) A local educational agency shall

do all of the following:

> a child with a disability in accordance with this section

before determining that the child is no longer a child with a disability, except that an

evaluation shal e required before the termination of a child’s eligibility for special

education and related services due to gradua

diploma or because he or she reached the age of 21. In those circumstances, the local
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educational agency shall provide the child with a summary of the child’s academic

ude recommendations on how

achievement and functional performance, ¥

to assist the child in meeting the child’s postsecondary goals.

2. Reevaluates a child with a disability in accordance with this section if the local

educational agency determines that ¢

ld warrant a reevaluation or if the

child’s parent or teacher requests a reevaluation;-but-atleast-onee-every-3-years: A

reevaluation shall occur no more frequently than once a year unless the child’s parent and

the local educational agency agree otherwise, and at least once every 3 vears unless the

child’s parent and the local educational agency agree that a reevaluation is unnecessary.
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SECTION 52. 115.787 (2) (b) of the statutes is amended to read:

115.787 (2) (b) A statement of measurable annual goals for the child, including

benchmarks-or-short—term-objeectives;related-to-meeting academic and functional goals,

designed to meet the child’s needs that result from the child’s disability to enable the

child to be involved in and make progress in the general curriculum, and te-meeting meet
each of the child’s other educational needs that result from the child’s disability.

SECTION 53. 115.787 (2) (bm) of the statutes is created to read:

115.787 (2) (bm) For a child with a disability who takes alternate assessments
aligned to alternate achievement standards, a description of benchmarks or short—term
objectives.

SECTION 54. 115.787 (2) (c) (intro.) 1. and 2. of the statutes are amended to read:

115.787 (2) (c) (intro.) A statement of the special education and related services

and supplementary aids and services, based on peer—reviewed research to the extent

practicable, to be provided to the child, or on behalf of the child, and a statement of the

program modifications or supports for school personnel that will be provided for the child

to do all of the following:

SECTION 55. 115.787 (2) (e) of the statutes is amended to read:
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1 115.787 (2) (e) 1. A statement of any individual medifieations-in-the

2 administration-ef-any-appropriate accommodations that are necessary to measure the

/ 3  academic achievement and functional performance of the child on statewide or local

4  educational agency—wide assessment-of pupil-achievement-that-are-neededfor-the-child
5  te-partieipate-inthe-assessment assessments

6 2. If the individualized education program team determines that a child will-net

7  participate-in will take an alternate assessment on a particular statewide or local

/'8  educational agency—wide assessment of pupil achievement, of-

at. a statement of why that-assessment-is-net the child cannot participate in the

10  regular assessment and why the particular alternate assessment selected is appropriate for

11 the child an

i
12 SECTION 56. 115.787 (2) (g) 1. ghd 2nof the statutes age repealed and recreated to
13 read:
14 115.787 (2) (g) 1 ,.f Beginning not later than the first individualized education

15  program to be in effect when the child is 16, and updated annually thereafter, a statement

/16 of appropriate, measurable post-secondary goals for the child based on age—appropriate

17  transition assessments related to training, education, employment and, where appropriate,

18  independent living skills. * WW
/ T

19 ~Beginnil
, a description of the transition

/21 services, including courses of study, needed to assist the child in reaching ;be{\goals undes—

23 SECTION 57. 115.787 (2) (g) 3. of the statutes is amended to read:
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han one year before the child

1 115.787 (2) (g) 3. Beginning at
2 attains the age of 18, and annually thereafter until-the-ehild-is-no-longer-eligiblefor

3 speetal-education-and-related-serviees, a statement that the child has been informed of the
4  parental-child’s rights that will transfer to the child on reaching the age of 18 under s.

i
6 SECTION 58. 115.787 (2) (h) 1. of the statutes is amended to read:
/ 7 115.787 (h) 1. How the child’s progress toward meeting the annual goals
e
8  described in par. (b) will be measured.
9 SECTION 59. 115.787 (2) (h) 2. of the statutes is repealed and recreated to read:
/O 115.787 (2) (h) 2. When periodic reports, such as quarterly reports or other

11 periodic reports issued concurrently with report cards, on the progress the child is making

12 toward meeting the annual goals under subd. 1. will be provided.

13 SECTION 60. 115.787 (3) (a) of the statutes is amended to read:

14 1157§7(3)(a)1ndevelop1ng each child’s individualized education program, the
// 15 _i’;jlr;i;vidualized education program team shall consider the strengths of the child, the

16 coﬁcerns of the child’s parents for enhancing the education of their child and, the results

17  of the initial evaluation or most recent reevaluation of the child, and the academic,

18  developmental. and functional needs of the child.

19 SECTION 61. 115.787 (3) (b) 1. of the statutes is amended to read:
20 115.787 (3) (b) 1. In the case of a child whose behavior impedes his or her
A 1 learning or that of others, consider;when-appropriate;strategies;-neluding the use of

22 positive behavioral interventions; and supports, and other strategies. to address that

23 behavior.
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SECTION 62. 115.787 (3) (b) 4. of the statutes is amended to read:
115.787 (3) (b) 4. Consider the eommunieative communication needs of the child,
and, in the case of a child who is hearing impaired, consider the child’s language and

communieative communication needs, opportunities for direct communications with

peers and professional personnel in the child’s language and eemmunieative

communication mode, academic level and full range of needs, including opportunities for

direct instruction in the child’s language and eemmunieative communication mode.

strategies and the determination of supple

SECTION 64. 115.787 (3) (d) of the statutes is repealed.
SECTION 65. 115.787 (3) (e) of the statutes is repealed.
SECTION 66. 115.787 (4) (c) of the statutes is created to read:
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SECTION 67. 115.787 (4) (d) of the st@tééﬁiﬁs created to read:

115.787 (4) (d) To the extent possible, the local educational agency shall /j‘l dood

encourage the consolidation of reévaluation meetings for the child and other | A

individualized education /p{ogram team meetings for the child.

|15.787 (5) of the statutes is amended to read:
115.787 (5) FAILURE To MEET TRANSITION OBJECTIVES. If a participating agency,

other than the local educational agency, fails to provide transition services in accordance

with sub. (2) (g) 2., the local educational agency shall reconvene the individualized
education program team to identify alternative strategies to meet the transition objectives

for the child set out in the individualized education program.

115.787 (7) CONSTRUCTION. Nothing in this section shall b
require the individualized education program team to include information under one
component of a child’s individualized education program that is already contained under

another component of the individualized education program ¢
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SECTION 71. 115.791 (3) (intro.) of the statutes is renumbered 115.791 (3) (a)
(intro.) and amended to read:

115.791 (3) (a) (intro.) Notwithstanding the notice requirement in sub. (2) (a), the
cost of reimbursement say shall not be reduced or denied for failure to provide such
notice if any of the following apply:

SECTION 72. 115.791 (3) (a) of the statutes is renumbered 115.791 (3) (b) 1.

SECTION 73. 115.791 (3) (b) (intro.) and 2. of the statutes are created to read:

115.791 (3) (b) (intro.) Notwithstanding the notice requirement in sub. (2) (a), the
cost of reimbursement may, in the discretional of a court or hearing officer not be
reduced or denied for failure to provide such notice if any of the following apply:

2. Compliance with sub. (2) (a) would likely result in serious emotional harm to
the child.

SECTION 74. 115.791 (3) (b) of the statutes is renumbered 115.791 (3) (a) 2. and
amended to read:

115.791 (3) (a) 2. Compliance with sub. (2) (a) would likely result in serious
physical erserious-emeotional harm to the child.

SECTION 75. 115.791 (3) (c) of the statutes is renumbered 115.791 (3) (a) 3.

SECTION 76. 115.791 (3) (d) of the statutes is renumbered 115.791 (3) (a) 4.
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SECTION 78. 115.792 (2) (d) of the statutes is amended to read:

115.792 (2) (d) A description of each evaluative evaluation procedure, test
assessment, record or report that the local educational agency used as a basis for the
proposed or refused action.

SECTION 79. 115.792 (2) (e) of the statutes is repealed.

SECTION 80. 115.792 (2) (g) of the statutes is amended to read:

115.792 (2) (g) A statement that the parents of a child with a disability have

procedural safeguards under this section and, if this notice is not an initial referral for

evaluation,
the way in which the parents may obtain a description of the procedural safeguards under
sub. (3).

SECTION 81. 115.792 (2) (i) of the statutes is repealed.

SECTION 82. 115.792 (3) (b) (intro.) of the statutes is amended to read:

115.792 (3) (b) (intro.) The local educational agency shall give to the parents of a

child with a disability, once a year but also upon the child’s initial referral or parental

request for evaluation, upon each-notification-of an-individualized-education program

meeting-and-upen-reevaluation-of the-ehild the first occurrence of the filing of a request
\

for a hearing under s. 115.80} or u%oon request by the child’s parent, a full explanation

\\%M 1
i

-

written se-as-te-be in an easily M@G&—b{y’—ﬁ&é—g&&@f&l—p&bhe understandable manner,
\

and in the native language of the é{lild’s parents unless it clearly is not feasible to do so,

\

~
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1 of the procedural safeguards available under this section and under applicable federal law
2 relating to all of the following:

3 SECTION 83. 115.792 (3) (b) 5. of the statutes is amended to read:

4 _-115.792 (3) (b) 5. Opportunity to present and resolve complaints, inc

5
6
7 SECTION 84. 115.792 (3) (b) 9. of the statutes is amended to read:
>Q8 115.792 (3) (b) 9. Mediation ay
9 SF::CTION 85. 115.792 (3) (b) 11. of the statutes is amended to read:
/ iO 115.792 (3) (b) 11. Civil actions, including the period in which to file a civil
11 action.
12 SECTION 86. 115.797 (1) (a) of the statutes is amended to read:

/21

N

20 SECTION 87. 115.797 (6) of the statutes is amended to read:

22

23
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SECTION 88. 115.80 (1) (b) of the statutes is amended to read:
115.80 (1) (b) A local educational agency may file a written request with the
division for a hearing to override a parent’s refusal to grant consent for an initial

evaluation; or a reevaluation er-an-tnitial-eduecational-placement or to contest the payment

of an independent educational evaluation. A

SECTION 89. 115.80 (1) (e) of the statutes is created to read:

115.80 (1) (e) 1. If the parent of a child with a disability files a written request

with the division for a hearing, and the local educational agency has not previously sent a

written notice b) to the parent regarding the subject matter of the
hearing request, the local educational agency shall, within 10 days of the division

receiving the hearing request, send to the child’s parent a written explanation of why the

agency proposed or refused to take the action raised in the hearing
request, a description of other options that the individualized education program team
considered and the reasons why those options were rejected, a description of each

| agency used

evaluation procedure, assessment, record, or report that the
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as the basis for the proposed or refused action, and a description of the factors that are

al agency’s proposal or refusal. A response by a local

relevant to the
educational agency under this paragraph does not preclude the agency from asserting that

the parent’s request for a hearing is insufficient under subd. 2.
j i"? ﬁf{ o i o cm,cﬂ%‘ ,

vt of

officer shall determine whether the request meets the requirements under par. (a) 2. and

notify the parties.
SECTION 90. 115.80 (1) (f) of the statutes is created to read:

115.80 (1) () B3

SECTION 91. 115.80 (1) (g) of the statutes is created to read:
115.80 (1) (g) A party filing a written request for a hearing under par. (a) 1. may
amend its request only if the o  consents in writing and is given the opportunity

to resolve the issues presented by the request at a meeting under sub. (2m), or if the

hearing officer grants permission at least 5 days before the hearing is scheduled to occur.
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SECTION 92. 115.80 (1) (h) of the statutes is created to read:

115.80 (1) (h) A hearing requested undgr“ﬁér. (a) 1. may occur if the local

educational agency has not resolved the issues presented by the request to the satisfaction % i‘gﬁ’%\};%
] \i i ) . &
of the parent within 30 days of the receipt of the request : W& 5&{ NS 1

ng under

SECTION 93. 115.80 (2) of the statutes is amended to read:
115.80 (2) The division shall maintain a list of qualified hearing officers who are
not employed by or under contract with the department or the local educational agency,

other than being appointed under this subsection, and who do not have a personal or

professional interest that conflicts with the person’s objectivity in the hearing, to serve as

hearing officers in hearings under this section. A hearing officer must possess knowledge

of. and the ability to understand, state and federal special education laws. rules, and

regulations, and legal interpretations by federal and state courts. A hearing officer also

must possess the knowledge and ability to conduct hearings and render and write

decisions in accordance with appropriate, standard legal practice. Upon receipt of a

written request for a hearing under sub. (1), the division shall appoint a hearing officer
from the list.

SECTION 94. 115.80 (2m) of the statutes is created to read:
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115.80 (2m) (a) Except as provided in par. (c), within 15 days of the division

receiving a request for a hearing under sub. (1) (a) 1. and before the hearing is conducted,
the local educational agency shall convene a meeting with the child’s parents and the
relevant members of the individualized education program team who have specific

knowledge of the facts identified in the hearing request. At the meeting, the parents of

11 discuss their hearing request and the facts that form the basis of the request

and the local be provided with th ty to resolve the
issues.

(b) The meeting under par. (a) shall include a representative of the local
educational agency who is authorized to make decisions on behalf of the local

ed agency. The meeting may not include an attorney o

agency unless the child’s parent is accompanied by an attorney.
(c) The parents and the local educational agency may agree in writing to waive
the meeting under par. (a) or use mediation under s. 115.797.

(d) If the child’s parents and the local educational agency resolve the subject

matter of the hearing request at the meeting under par. (a), they shall execute a legally

is enforceable in th
located. Either the parent or the local educational agency may void the agreement within
3 business days of its execution.

SECTION 95. 115.80 (4) of the statutes is amended to read:

115.80 (4) At least 5 business days before a hearing is conducted under this

section, other than an expedited hearing under 20 USC 1415 (k), each party shall disclose
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to all other parties all evaluations completed by that date and recommendations based on
the offering party’s evaluations that the party intends to use at the hearing. The hearing
officer may bar any party that fails to comply with this subsection from introducing the
relevant evaluation or recommendation at the hearing without the consent of the other

party. The party requesting the hearing may not raise issues at the hearing that were not

raised in the notice filed under sub. (1) (a) 2. unless the other party agrees.

SECTION 96. 115.80 (5) of the statutes is renumbered 115.80 (5) (a) and amended
to read:

115.80 (5) (a) A hearing officer may administer oaths and affirmations, issue
subpoenas and enforce subpoenas under ss. 885.01 (4) and 885.12, regulate the course of
the hearing and hold conferences for the settlement or simplification of the issues. The
hearing officer is not bound by common law or statutory rules of evidence. The hearing
officer shall admit all testimony having reasonable probative value, but shall exclude
immaterial, irrelevant or unduly repetitious testimony. The hearing officer shall give
effect to the rules of privilege recognized by law. A hearing officer has the authority to
issue an order consistent with this subchapter and 20 USC 1415 (k) and to order whatever
remedy is reasonably necessary to bring the parties into compliance with this subchapter.

@ The hearing officer’s decision shall consist of findings of fact and conclusions
of law and shall be based upon a preponderance of the evidence. The findings of fact

shall be based solely upon the evidence received at the hearing. The decision shall be

made on substantive grounds based on a determination of whether the child has received

a free appropriate public education.

SECTION 97. 115.80 (5) (c) of the statutes is created to read:
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115.80 (5) (c) In matters alleging a procedural violation, a hearing officer may
find that a child did not receive a free appropriate public education only if the procedural
inadequacies impeded the child’s right to a free appropriate public education,
significantly impeded the parents’ opportunity to participate in the decision making
process regarding the provision of a free appropriate public education to the child, or
caused a deprivation of educational benefits. Nothing in this paragraph precludes a
hearing officer from ordering a local educational agency to comply with procedural
requirements.

SECTION 98. 115.80(6) of the statutes is amended to read:

115.80 (6) The hearing officer shall issue a decision within 45 days afterthe
reeeipt-of-therequest-for-the-hearing of thg commencement of the decisions timeline
under sub. (1). The hearing ofﬁce{ may“(’)rder an independent educational evaluation of
the child at local educational agéncy expense and grant specific extensions of time for
cause at the request of "either party. If the hearing officer grants an extension of time, he
or she shall include that extension and the reason for the extension in the record of the
proceedinés. The local educational agency shall pay the cost of the hearing.

SECTION 99. 115.80 (9) (a) of the statutes is renumbered 115.80 (9) (a) (intro.)
and amended to read:

115.80 (9) (a) (intro.) Subject to par. (b), a circuit court may award reasonable
attorney fees and actual costs te-the-parents-ofa-child-with-a-disability-wheo-is-the
prevatling-party in any action or proceeding brought in circuit court under this section: to

any of the following:

- of the statutes are created to read:

SEcTION 100. 115.80 (9) (a) 1.

)

S
=
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1 115.80 (9) (a)//l A prevailing party who is the parent of a child with a disability.

2/ 5‘ A prevailing party who is the local educational agency, against the attorney of a parent |

T
10 SECTION 101. 115.80 (9) (b) 2. of the statutes is amended to read:
11 115.80 (9) (b) 2. Fees and costs may not be awarded under par. (a) if they relate to
/ 12 any meeting of the individualized education program team unless the meeting is % s
/ 0

13 convened as a result of an administrative hearing or judicial action, or for mediation

14 unders. 115.797 tha

15 the purposes of this subdivision, a meeting held under sub. (2m) is neither a meeting

16  convened as a result of an administrative hearing or judicial action nor an administrative

17  hearing or judicial action.

{
\wmmmm«pmum &

18 SECTION 102. 115.80 (9) (c
19
20
21
22

23 SECTION 103. 1
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115.80 (9) (d) 1. a. During the course of the action, the parent or the pa ok

s unreasonably protracted the final resolution of the controversy.

SECTION 105. 115.81 (title) of the statutes is amended to read:

115.81 (title) Children in ehild-earing-institutions residential care centers.

SECTION 106. 115.812 (1) of the statutes is amended to read:

115.812 (1) PLACEMENT DISPUTES. If a dispute arises between a local educational
agency and the department of health and family services, the department of 3 corrections
or a county department under s. 46.215, 46.22 or 46.23, or between local educational
agencies under s. 115.81 (4) (c), over the placement of a child, the state superintendent
shall resolve the dispute. This subsection applies only to placements 6 in nonresidential
educational programs made under s. 48.57 (1) (c¢) and to placements in ehild-caring

institutions residential care centers made under s. 115.81.

SECTION 107. Initial applicability.
(1) The treatment of sections 115.80 (1) (a) 1., (b), (e), (), (g) and (h), (2),
(2m),(4), (5), and (9) of the statutes first applies to request for hearings filed on the

effective date of this section.

(END)



