History of Proposal March 13, 2006

ASSEMBLY BILL 785 (L.RB :0026)

An Act to repeal 55.01 (3), 55.04 (title) and (1) t0 (3}, 55.05 (2) {¢), 55.05 (2) (d). 55.05 (5) (a), 55.06 (2} (intra.), 55.06 (9) (b,
55.06 (9 {c), 35.06 (3 (d). 55.06 (9) {e), 55.06 {10) (), 55.06 (15), 880.07 {1m), 880.33 (2) (d), 880.33 (2) (&), 480.33 (4m),
£80.33 (4r) and $80.34 (6); to renumber 940.285 (13 (a); to renumber and amend 46.90 (1) (d), 51.01 (3g), 55.01 (4), 55.03, 55.04
{4), 35.03 (4) (title) and (a), 35.05 (4) (b), 55.05 (4) (¢), 55.035 (5) (title), 535.05 (5) (b) 1., 55.05 (5) (b) 2., 55.05 (5) (¢) (intro.),
550553 (c) 1., 55.05 (5) {c) 2., 55.05 (5) () 3., 55.05 (3) (d), 55.06 (1) (intro.), 55.06 (1) (&), 55.06 (1) (b}, 55.06 (1) (c), 55.06
(1) {d}, 55.06.(2) (), 53.06 (2) (b}, 55.06:(2) (¢}, 55.06(2) {d), 55.06 (3} (), 55.06 (3) (b), 55.06 (3) tc), 55.06 (4), 55.06 (3),
55.06 (5m), 55.06 (6), 55.06 (7), 55.06 (8) {intro.), 55.06 (8) (a), 35.06 (8) (b), 55.06 (3) (c), 55.06 (9 {2), 55.06 (1O (a) 1., 55.06
(10) (a) 2., 55.06 (10) (b}, 55.06 (11) (a), 55.06 (11} (am), 35.06 (11} {ar), 55.06 (11} (b), 55.06 (1 1) (), 55.06 (11} (d), 55.06
(12), 55.06 (14), 55.06 (16), 55.06 (17), 55.06 (18), 55.07, 880.01 (5), 880.01 (Tm), 880.24 (3) (a), 880.24 (3} (b), 940.285 (1) (b)
and 940.295 (1) (hm); to amend 20.435 (2) (gk), 46.011 (2), 46,10 {2), 46.21 (2m)} (c), 46.215 (1m), 46.22 (1) (dm), 46.23 (3) (e).
4627 (6r) (b) 2., 46,275 (4) (b) 1., 46279 (2), 46.279 (3),46.279 (4) (c), 46.279 (4} (d), 46.279 (4) (e), 46.279 (3), 46,283 (7) (b),
46.284 (7) (b), 46.286 (1} (intru.), 46.286 (3) {a) (intro.), 46.286 (3) (a) 3., 46.2895 (10), 46.50 (1) (c), 49.001 (5m), 49.001 (8),
49.45 (6m) (i) 2., 49.45 (25) (am) 2., 49.45 (30m) (b), 49.45 30m) (c} 2., 50.03 (5m) (&), 50.06(2) (¢), 51.01 (2g) (1), 51.01 (33},
51.01(5) (a), 51.03 {3) () 6., 5110 (#m) {a) (intro.), 5108, 5115 (1) (a) 4., SLIS (50, 51.20 (D {a) 2. ¢., S1.20 (1) () 2. d.,
51.2041) (@) 2. €., 5120 (1) {am), 51.20 (Jm), 51.20 () () 1. (intro.), S1.20 (7 () 1. b., 51.35 (4m) (intro.), 51.39, 51.40 (2)
(intro.}, 31.40 (2) (ay1., 51.40(2)(2) 2., 5142 (1} (1), 51.42 (3) (ar) 4. d., 51.42 (3) (&), 51.421 (1}, 51,421 (2), 51421 3) (o),
51.437 (4) (¢), 51.437 (40) (b}, 51.67 (intro.), 51.67 (2), 55.001, 55.01 (2}, 55.01 (4g), 55.01 (41), 55.043 (1) (a) (intrn.), 55.043
(1) (a) 1. and 3.,.55,043 (1) {b) 1., 55.043 (1) (b) 2. a. and b.;:55.043.(4) (a),"55.043 (4) (b), 55.0435, 55.05 (title), 55.05 (2)
(intro.), 55,05 (2) (a3, 55.05 (2) (b), 55.05(3), 165.85 (4) (b) 1d. b., 165.86 (2) (b), 301.01 (2) (intro.), 5609811 (1), 560.9811
(2, 609.65 (1) (intro.), 757.69 (13 {h), 767.24 (7) (b, 808,075 (4) (c) 1., 808.075 (4) {c) 2., 808.075 (4)(c) 3., 80830 (1) (B) 5.,
809,30 (3), 813.123 (4) (a) (intro.), $13.123(4) (a) 2., 813.123 (%) (a) (intro.), 813,123 (5) (a) 3. b., 813.123(6) (¢), 813.123 (7),
$13.123 (11), 88001 (2), 880.01 (4), 880.08(1), 880.33 (1), 88033 (2} (a) 1., 88033 (2 (2., 880 33 (3), 880.33 (63, 880.33
{71, 880.331 (1), 880,331 (5) (intro.), $80.38 (1), 880.38 (2), 880.38 (3), 940.285-(1) (e} (intro.), 940.295 (1) (1) (intro.) and
971.14 (6) (b); to repeal and recreate 55.02; and to create 49,43 (10v), 50,02 (2) (ad), 50.06 (2) (d), 55.01 (1d), 55.01 (1v), 55.01
{4) (c), 55.01 (6), (bm), (6p) and (6r), 55.01 (6t), 55.00 (6v), 55.01 (6x), 55.01 (6y). 55.055 (1) {c), 55.0585 (1) (d), 55.055 (D),
55.073, 55.08, 55.09, 55.10, 55.11, 55,12, 55.13 (2) and (3), 55.135 (atle), 55.14, 55.15, 55.16, 55.17, 55.18, 55.19, 851.72 (11),
880.01 (8my), 880.07 (2m), 880.33 (2) (1), 880.331 (4) (amy) and (ar), 880.331 (4) (dm), {dr) and (ds), 880.38 (4) and 977.05 (4) (i)
8. of the statutes; relating to: pmtectivc placements and protective services, involuntary administration of psychotropic

- medication, and requiring the exercise of rule-making authority. (FE)
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03-07. 8. Report concurrence recommended by committee on Health, Children, Families, Aging and Long Term
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State of Wisconsin
2005-2006 LEGISLATURE

CoORRECTIONS IN:

2005 ASSEMBLY BILL 785

Prepared by the Legislative Reference Bureau
(March 15, 2006)

In enrolling, the following correction was made: ,}

1.' Page 140, line 7: delete “attend;” and substitute “attend,”.

(END)

LEB-0026/1cce-1
WLd:ch

Minor clerical corrections in legislation are authorized under s. 35.17, stats.; Sen-
ate Rule 31; Assembly Rule 36; and Joint Rule 56.
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2005 ASSEMBLY BILL 785

October 25, 2005 — Introduced by JoiNT LEGISLATIVE Councii. Referred to
Committee on Aging and Long~Term Care.

1 AN ACT to repeal 55.01 (3), 55.04 (title) and (1) to (3), 55.05 (2) (c), 55.05 (2) (d),
2 55.05 (5) (a), 55.06 (2) (intro.), 55.06 (9) (b), 55.06 (9) (c), 55.06 (9) (d), 55.06 (9)
3 (e), 55.06 (10) (c), 55.06 (15), 880.07 (1m), 880.33 (2) (d), 880.33 (2) (e), 880.33
4 (4m), 880.33 (4r) and 880.34 (6); o renumber 940.285 (1) (a); to renumber
and amend 46.90 (1) (d), 51.01 (3g), 55.01 (4), 55.03, 55.04 (4), 55.05 (4) (title)

6 and (a), 55.05 (4) (b), 55.05 (4) (c), 55.05 (5) (title), 55.05 (5) (b) 1., 55.05 (5) (b)
7 2., 55.05 (5) (¢) (intro.), 55.05 (5) (¢) 1., 55.05 (5) (c) 2., 55.05 (5) (¢) 3., 55.05 (5)
8 (d), 55.06 (1) (intro.), 55.06 (1) (a), 55.06 (1) (b), 55.06 (1) (c), 55.06 (1) (d), 55.06
9 (2) (a), 55.06 (2) (b), 55.06 (2) (c), 55.06 (2) (d), 55.06 (3) (a), 55.06 (3) (b), 55.06
10 (3) (¢}, 55.06 (4), 55.06 (5), 55.06 (5m), 55.06 (6), 55.06 (7), 55.06 (8) (intro.), 55.06
11 (8) (a), 55.06 (8) (b), 55.06 (8) (c), 55.06 (9) (a), 55.06 (10) (a) 1., 55.06 (10) (a) 2.,
12 55.06 (10) (b), 55.06 (11) (a), 55.06 (11) (am), 55.06 (11) (ar), 55.06 (11) (b), 55.06
13 (11) (¢}, 55.06 (11) (d), 55.06 (12), 55.06 (14), 55.06 (16), 55.06 (17), 55.06 (18),

14 55.07, 880.01 (5), 880.01 (Tm), 880.24 (3) (a), 880.24 (3) (b), 940.285 (1) (b) and



[ —

R T S X S N S S o G S
S A B N M S ©® ® -\ > ;R o o oo

2005 — 2006 Legislature -2~ LRB-0026/1
ASSEMBLY BILL 785

DAK:¢is:ch

940.295 (1) (hm); fo amend 20.435 (2) (gk), 46.011 (2), 46.10 (2), 46.21 (2m) (o),
46.215 (1m), 46.22 (1) (dm), 46.23 (3) (e), 46.27 (6r) (b) 2., 46.275 (4) (b) 1., 46.279
(2), 46.279 (3), 46.279 (4) (), 46.279 (4) (d), 46.279 (4) (e), 46.279 (5), 46.283 ()
(b), 46.284 (7) (b), 46.286 (1) (intro.), 46.286 (3) (a) (intro.), 46.286 (3) (a) 3.,
46.2895 (10), 46.90 (1) (c), 49.001 (5m), 49.001 (8), 49.45 (6m) (i) 2., 49.45 (25)
(am) 2., 49.45 (30m) (b), 49.45 (30m) (¢) 2., 50.03 (5m) (c), 50.06 (2) (c), 51.01 (2g)
(b), 51.01 (3s), 51.01 (5) (a), 51.03(3) (a) 6., 51.10 (4m) (a) (intro.), 51.10 (8), 51.15
(1) (@) 4, 5L15 (5), 51.20 (1) () 2. ¢, 51.20 (1) (a) 2. d., 51.20 (1) (&) 2. e,, 51.20
@) '(a_;;;},_si;ze (1@),_51.29 N (@ 1.':-._(1';'11_;'1'9.), 51.20 (7) (d) 1. b., 51.35 (4m) (intro.),
51.39, 51.40 (2) (intro.), 51.40 (2) (a) 1., 51.40 (2) (a) 2., 51.42 (1) (b), 51.42 (3)
(ar) 4. d., 51.42 (3) (e), 51.421 (1), 51.421 (2), 51.421 (3) (c), 51.437 (4) (¢), 51.437
(4r) (b), 51.67 (intro.), 51.67 (2), 55.001, 55.01 (2), 55.01 (4g), 55.01 (4¢), 55.043
(1) (a) (intro.), 55.043 (1) (a) 1. and 3., 55.043 (1) (b) 1., 55.043 (1) (b) 2. a. and

b., 55.043.(4) (a), 55.043 (4) <b>;55,<;45,- 55.05 (title), 55.05 (2) (intro.), 55.05(2) .

(a), 55.05 (2) (b), 55.05 (3), 165.85 (4) (b) 1d. b., 165.86 (2) (b), 301.01 (2) (intro.),
560.9811 (1), 560.9811 (2), 609.65 (1) (intro.), 757.69 (1) (h), 767.24 (7) (b),
808.075 (4) (©) 1., 808.075 (4)(c) 2, 808.075 (4 (¢) 3., 809.30 (1) (b) 5., 809.30 (3)
813.123 (4) (a) (intro.), 813.123 (4) (a) 2., 813.123 (5) (a) (intro.), 813.123 (5) (a)
3.b., 813.123 (6) (c), 813.123 (7), 813.123 (11), 880.01 (2), 880.01 (4), 880.08 (1),
880.33 (1), 880.33 (2) (a) 1., 880.33 (2) (a) 2., 880.33 (3), 880.33 (6), 880.33 (7),
880.331 (1), 880.331 (5) (intro.), 880.38 (1), 880.38 (2), 880.38 (3), 940.285 (1) (e)
(intro.), 940.295 (1) (t) (intro.) and 971.14 (6) (b); to repeal and recreate 55.02;
and #o create 49.43 (10v), 50.02 (2) (ad), 50.06 (2) (d), 55.01 (1d), 55.01 (1v),
55.01 (4) (¢), 55.01 (6), (6m), (6p) and (61), 55.01 (6t), 55.01 (6v), 55.01 (6x), 55.01
(6y), 55.055 (1) (c), 55.055 (1) (d), 55.055 (2), 55.075, 55.08, 55.09, 55.10, 55.11,
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55.12, 55.13 (2) and (3), 55.135 (title), 55.14, 55.15, 55.16, 55.17, 55.18, 55.19,
851.72 (11), 880.01 (8m), 880.07 (2m), 880.33 (2) (f), 880.331 (4) (am) and (ar),
880.331 (4) (dm), (dr) and (ds), 880.38 (4) and 977.05 (4) (i) 8. of the statutes;
relating to: protective placements and protective services, involuntary
administration of psychotropic medication, and requiring the exercise of

rule~making authority.

Analysis by the Legzslatwe Reference Bureau

‘This hill is expiamed in the N OTES prov1ded by the Joint Legislative Council in
the bill. = :

For further 1nfermat10n see the state and local fiscal estimate, which will be
printed as an appendix to this b111._

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

JOINT LEGISLATIVE COUNCIL PRE?ATQR? NOTE: This bill was prepared for the Joint
_ Legislative Co&hci}’s' Special Camm;ittée en Recadiﬁcation of Chapter 5_5.

Under current law, an evaluation that a person is mentally ill, developmentally
disabled, alcoholic, or drug dependent and has the potential to benefit from inpatient
care, treatment, or therapy is a criterion for voluntary admission to an inpatient
treatment facﬂ;ty An aduit who desires admission to an inpatient treatment facility and
whose admission is ‘made through the DHFS or through a county department of
community programs or developmental disabilities services may be admitted after
applying, if the treatment director of the facility (or, if appropriate, the director of a center
for the developmentally disabled) and the county department approve. An adult who
desires admission to a state inpatient treatment facility may be admitted with the
approval of the treatment facility director and the director of the appropriate county
department. If the admission is approved in either of these ways, an adult may also be
admitted to an inpatient treatment facility if he or she applies in writing or if the facility
physician advises the person of certain rights, responsibilities, benefits, and risks of
admission. If an admitted person does not sign a voluntary admission application within
7 days after admission, a hearing is held to determine whether the patient must remain
as a voluntary patient.

Under current law, an adult for whom a guardian of the person has been appointed
after an adjudication of incompetence may be voluntarily admitted to an inpatient
treatment facility only if the guardian and the ward consent.

This hill authorizes the voluntary admission to an inpatient treatment facility of
an adult whoe has been adjudicated incompetent if his or her guardian consents to the
admission and if the proeedures requiring an explanation by a physician of the rights,
responsibilities, risks, and benefits of admission and requiring a hearing after 7 days are
followed. Further, the bill authorizes voluntary admission of any adult under the
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procedures described above without also requiring admission through DHFS or a county
department or approval of the county department or the treatment facility director.

nvolu
Tregtment Fgc;htz
Under current mantai health Iaws an individual who meets one of a number of
standards may be detained on an emergency basis and transported for detention of up to
72 hours in a detention facility, an approved public treatment facility, a center for the
developmentalky disabled, a state treatment facility, or an approved private treatment
facility. .
-If a petition is brought before a court, an individual who is found to meet one of
several standards may be involuntarily cemmmted for up to 6 months and may be subject
to subsequent successive orders of commitment of up to one year each. For the
involuntary commitment, a detained individual may automatically be appointed an
attorney; receives notice of hearings and a copy of the petition and detention order;
receives a written statement of his or her nght to an attorney, and, if requested more than
48 hours prior to the final hearing, a jury trial; receives written notice of the standard
under which he or she may be committed; and receives written notice of the right to a
probable cause hearlng within 72 hours after ‘arrival at the detaining facility. An -
individual who'is not detained receives, written service of the documents and an oral
explanation of his or her rights.

~Involuntary commitment may not be made unless the court finds, after a hearing,
that there is clear and convincing evidence that the individual is mentally ill, a proper
subject for treatment, and dangerous. Procedures under the hearing must include the
right to an open hearing, the right to request a closed hearing, the right to counsel, the
righ’t to present and cross—examine witnesses, and the right to remain silent.

- By contrast, unde‘r the current protective placement laws, an individual who has
been adjudicated incompetent and has been protectively piaced may be involuntarily
transferred for up to 10 days, by his-or her guardian or by court order, to a facility that

- provides acute psychxaﬁ;nc treatment for the purpose of psychlatﬂc diagnostic procedures
under s, 55. (36 (9)(d) or may. be temporamly transferred for upto 15 days to such a facility
for emergency acute psychiatric inpatient treatment under s. 55.06 (9) {e). If the
individual’s guardian is not notified in advance of this transfer, the facility must provide
written notice to the guardian immediately upon transfer and to the court, a county
department or a designated agency within 48 hours.” If the:guardian, ward, ward’s
attorney, or’ another ‘interested ‘person files a petltwn objecting to this emergency
transfer, the court must order a hearing within 96 hours after the filing. The court must
notify the ward, ‘guardian, and petitioner of the time and place of the hearing, and a
guardian ad litermn must be appointed to represent the ward; the petitioner, ward, and
guardian have the right to atiend and to present and cross—examine witnesses. For both
the involuntary and the temporary transfers, any hearing held must consider, among
other factors, the best interests of the individual.

Under State ex rel. Watts v. Combined Community Services, 122 Wis. 2d 65 (1985),
the court found that no rational basis existed for the difference between procedural
protections that are afforded to persons who are involuntarily committed for mental
health treatment under the mental health laws and the lack of any procedural protections
(other than those that are seifmrequested) for involuntary transfers for psychiatrie
diagnostic procedures or acute psychiatric inpatient treatment under the protective
placement laws. The court held that the constitutional guarantee of equal protection
requires that the procedural requirements for emergeney detention and inveluntary
commitment under the mental health laws must be provided to a protectively placed
individual for involuntary transfer of that individual to a mental health facility for
treatment,

This bill amends ch. 55 to comply with the court’s ruling. The bill eliminates
provisgions in ch, 55 concerning transfer or temporary transfer of an individual who is
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protectively placed to a facility providing acute psychiatric treatment and specifies that
procedures currently applied to such a transfer are inapplicable. Instead, the bill
authorizes applying the mental health laws concerning emergency detention and
involuntary commitment to protectively placed persons in appropriate cases. The bill
prohibits the involuntary transfer of protectively placed persons to a mental health
treatment facility unless standards and procedures under the mental health laws
concerning emergency detention or involuntary commitment are applied.

Definition and Terminology Changes

Current law, under s. 55.01 (3), defines “infirmities of aging” as “organic brain
damage caused by advanced age or other physical degeneration in connection therewith
to the extent that the person so afflicted is substantially impaired in his or her ability to
adequately provide for his or her care or custody”. This bill replaces the definition of

“infirmities of aging” with a definition of “degenerative brain disorder”. This definition
is considered to be'a more accurate reference to types of organic brain disorders, such as
Alzhéimer’s. disease and Parkinson’s dlsease which are not necessarily caused by the
aging process.

Current law does not define proteetwe services” or “protective placement”. This
bill creates definitions of “protective services” and “protective placement”.

“Under current law, certain- -persons with chronic mental illness may be eligible for
protective placement or services under ch. 55, The term “chronic mental illness”
defined in s. 51.01 (3g) as a mental illness which is severe in degree and persistent in
duration, which causes a substantially diminished level of functioning in the primary
aspects of daily living and an inability to cope with the ordinary demands of life, which
may lead to ap inability to maintain stable adjustment and independent functioning
without long—-term treatment and support and which may be of lifelong duration. Under
current law, “chronic mental illness” includes schizophrenia as well as a wide spectrum
of psychotic and other severely disabling psychiatrie diagnostic eategories, bt does not
include infirmities of aging or a primary diagnosis of mental retardation or of aleohol or
'drug dependence. The term is not defined in ch: 55, althoiigh-it is used in that chapter.

This bill changes the term “chronic mental illness” in ch. 51 to “serious and
permstent ‘mental illness” to reflect updated terminology. Tt also creates a definition of
the term in ch. 55 by cross—referencing the definition in s. 51.01 (3g).

Under current law, s. 55.001, the declaration of policy to ch. 55, refers to persons
with “infirmities of aging, chronic mental illness, mental retardation, other
developmental disabilities, or like incapacities incurred at any age” who are in need of
protective services.

This bill reviges some of the terminology in s. 55.001 by doing the following:

1. Deleting the term “infirmities of aging” and replacing it with the newly created
term “degenerative brain disorders”.

2. Deleting the outdated term “mental retardation”. Persons who have cognitive
disabilities are encompassed in the term “developmental disabilities”.

3. Inserting references to protective placement, in addition te the current
references to protective services,

4. Deleting the term “chronic mental illness” and replacing it with “serious and
persistent mental illness”.

DHYS and County R ibilities in Ch. em

Current law (5. 55.02) requires the DHFS to establish a statewide system of
protective services, in accordance with rules promulgated by the department. This
statutory section refers to the department cooperating with the various types of county
departments to develop a coordinated system of services.

Current law (s. 55.04) also requires the DHFS to administer specifically
enumerated protective services, as well as evaluate, monitor, and provide protective
placements,
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This bill repeals and recreates s. 55.02 and repeals most of s, 55.04, The newly
created 5. 55.02 revises and combines the 2 statutes, ss. 55.02 and 55.04, to more
accurately portray the department’s role in cooperating with county departments in
operating the protective services and placement gystem and the department’s role in
monitoring and supervising the system. This new section also more accurately portrays
the county departments’ primary role in providing protective services and protective
placement in Wisconsin. The bill also repeals the specific listing of types of protective
services and creates a new definition of “protective services”.

Admissions Without Court Involvement

Current law provides for certain admissions of persons who are under
guardianship to certain facilities without court involvement. One type of admission
without court involvement that is currently permitted is the admission of a person to a
nursing home, if the person is admitted directly from a hospital inpatient unit for
recuperative care for a period not to exceed 3 months, unless the hospital admission was
for psychaatnc care, Prior to provxdmg consent to the admission, the guardian of the
person to be admitted must review the ward’s right to the least restrictive residential
environment and consent only to admission to a nursing home that implements those
rights. Following the 3~month period, a p}acement proceeding under s. 55.06 is required.

This hill does the following:

1. Amends current law to permit a gxardlan to consent to a ward’s admission to
a nursing home, or other facility for which protective placement is required, for a period
not to exceed 60 days. This change permits a ward to be admitted for a short—-term
nursing home stay without having to be admitted from a hospital setting. However, the
person must be in need of recuperative care or be unable to provide for his or her own care
or safety so as to create a serious risk of substantidl harm to himself or herself or others,
The placement may be extended for an additional 60 days if a placement proceeding
under ch. 55 has been commenced, or for an additional 30 days for the purpose of allowing
‘the initiation of discharge planning for the personifno piaeement proceedmg underch.
55 has been commenced. Placement under this amended provision is not perzmtted for
a person ‘with'a primary diagnosis of mental illness or developmental disability.

2. Creates a new provision that allows a guardian of a person under a guardianship
that was imposed in another state to consent to admissions under current s. 55.05 (5) (b)
(which is renumbered to s. 55.055 (1) in the bill) if the ward is currently a resident of
Wisconsin, and if a petition for guardlanshlp and protective piacement is filed in
Wisconsin within 60 days of the person’s admission. .

3. Creates'a new promswn that allows a Wisconsin resident guardlan of & person
who has been found incompetent in, and resides in, another state to consent to admissions
under current s. 55.05 (5) (b) (which is renumbered to s. 55.055 (1) in the bill} if the
guardian intends to move the ward to Wisconsin within 30 days of the consent to the
admission. A petition for guardianship and protective placement must be filed in
Wisconsin within 60 days of the person’s admission to the Wisconsin facility.

Under current law, s. 50.06 of the statutes creates a procedure for a short-term
admission of an incapacitated person to a nursing home from a hospital without having
a guardianship or protective placement in place. Admissions are authorized based on the
consent of a statutorily specified. person, for a time period not to exceed 60 days. The
admission may be extended once for up to 30 days for the purpose of allowing discharge
planning for the person to take place.

This bill creates a new provision in s. 50.06 that addresses a situation where the
incapacitated person admitted to the nursing home protests the admission. In that
situation, the person in charge of the facility must immediately notify the designated
protective placement agency for the county in which the person is living. Representatives
of that agency must visit the person as soon as possible, but not later than 72 hours after
notification, and do the following:
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1. Determine whether the protest persists or has been voluntarily withdrawn and
consult with the individual who consented to the admission regarding the reasons for the
admission.

2. Attempt to have the person released within 72 hours if the protest is not
withdrawn and necessary elements of s, 55.06 (2) or {11} (renumbered, respectively, to 3.
55.08 and s. 55.135 in the bill) are not present and provide assistance in identifying
appropriate alternative living arrangements.

3. Comply with s. 55.08 (11) (renumbered to s. 55.135), relating to emergency
protective placement, if all elements are present and emergency placement in that facility
or another facility is necessary, or file a petition for protective placement under s. 55.06
(1) (a) {renumbered to s. 55.075 (1)). The court, with the permission of the facility, may
order the person to remain in the facility pending the outcome of the protective placement
proceedings.

Protective Placement Petition Required When Guardianship Petition Filed for
Resident of a Nursing Home

“The bill: codifies the decision of the Wisconsin Supreme Court in Agnes T, v.
Milwaukee County, 189 Wis. 2d 520, 525 N.W.2d 268 (1995). - In that case, the court stated
that a guardian may not consent to the continued residence of a person in a nursing home
licensed for 16 or more beds without a protective placement order and that upon
appointing a guardian for an incompetent person in a nursing home licensed for 16 or
more beds, the court must hold a protective placement hearing. The court specified that,
when making a placement determination for such a person, a court may consider whether
moving the persen would create a serious risk of harm to that person.

This hill codifies the Agnes T decision as follows:

1. Requiring, in newly created s. 880.07 (2m), that whenever a petition for
guardianship on the ground of incompetency is filed with respect to a person residing in
a faeility licensed for 16 or more beds, a petition for protective placement of the person
must also be filed.

2. Specifying that the person may continue to reside in the fa(nizty until the com‘t
1ssues a decigion on the petition for protective placement of the person.’

~3." Authorizing a court, when protectively placmg a person regiding in a facﬁlty
licensed for 16 or more beds, to consider whether moving the person would create a
serious risk of harm to that person.

Fees and Costs of Petition r Ch. 55

Chapter 55 does not currently specify who is responsible for the attorney fees and
costs of a person who files a petition for protective services or placement under s. 55.06
(2). However, 5. 880.24 (3) specifies that under certain circumstances, the court must
award payment of reasonable attorney fees and costs to a person who petitions for
appeintment of a guardian and protective placement of the ward if a guardian is
appointed.

The bill adds to ch. 55 similar provisions requiring the court to award payment of
reasonable attorney fees and costs to a person who petitions for protective services or
placement. These provisions apply when a petition for protective placement or services
is brought independently of or at the same time as a petition for guardianship.

The bill creates a new provision which specifies that the court must award, from
the estate of the person sought to be placed, the reasonable attorney fees and costs of a
person who petitions for protective placement of the person unless the court finds it would
be inequitable to do so. In determining whether it would be inequitable to award payment
of costs and fees, the court must consider all of the following:

1. The petitioner’s interest in the matter, including any conflict of interest that the
petitioner may have had in pursuing the guardianship or protective placement.

2. The ability of the ward’s estate to pay the petitioner’s reasonable attorney fees
and costs.

3. Whether the petition was contested and, if so, the nature of the contest.
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4. Whether the person sought to be protectively placed had executed a durable
power of attorney under s. 243.07 or a power of attorney for health care under s. 155.05
or had provided advance consent to nursing home placement or engaged in other advance
planning to avoid protective placement.

5. Any other factors that the court considers to be relevant.

With respect to guardianships under ch. 880, current law provides that if the court
finds that a ward had executed a durable power of attorney or a power of attorney for
health care or engaged in other advance planning to avoid guardianship, the court may
not award payment of the petitioner’s attorney fees and costs from the ward’s estate. The
bill provides, instead, that the court may consider these items as factors in determining
whether to award the payment.

Time Limit for Protective Placement Hearing

The bill specifies that a court must hold a hearing on any petition for protective
placement within 60 days after it is filed. The bill provides that the court may extend the
date for the hearing by up to 45 days if an extension of time is requested by the petitioner,
mdlviduai saught to be placed or his or her guardian ad litem, or the county department.,

Attendance at Hearing of Per to be Protecte

Under current s. 55.06 (5), a person sought to be protectively placed is presumed
able to attend the hearing on protective placement unless, after a personal interview, the
guardian ad litem certifies to the court that the person is unable to attend. Chapter 55
does not require the court to hold the hearing in the presence of the person sought to be
placed if that person is unable to attend the hearing, as is required in ch. 880 for hearings
on guardianship.

The bill deletes language stating that the person sought to be protectively placed
is presumed to be able to attend the hearing. The bill provides that the person sought to
be. protected shall be present at the hearing unless, after a personal interview, the
guardian ad litem certifies in writing to the court speeiﬂc reasons why the person is
unable to attend or certifies in writing that the person is unwilling to participate or is
unable to partmzpate in a meaningful way, The bill ‘also provides that, if the person is
‘unable to- attend a hearmg bécause of physical maccesmblhty or lack of transportation,
the court must hold the hearing in a place where the person may attend, if requested by
the person sought to be placed, guardian ad litem, or adversary counsel. This provision
is similar to provisions which currently exist in eh. 880, relating to appointment of a
guardian for a person alleged to be incompetent. The bill specifies, however, that the
court is not required to hold the hearing in the presence of the person sought to be placed
if the guardian ad litem, after a personal interview with the person, certifies in writing
to the court that the person is unwilling to participate or unable to participate in a
meaningful way.

The bill also amends s. 880.08 (1) relating to the appointment of a guardian in the
same way.

Procedural Rights in Ch. 55 Proceedin

Currently, s. 55.06 (6) requires the appointment of a guardian ad litem for a person
sought to be protectively placed and states that s. 880.33 (2), which sets forth certain
procedural rights and the right to counsel in a guardianship hearing, applies to all
hearings under ch. 55 except hearings regarding certain transfers of placement. This bill
deletes that cross—reference and instead inserts the language to which it refers to into
appropriate sections of eh. 55. The bill makes minor changes to that language necessary
to reflect that the rights apply to ch. 55 proceedings rather than guardianship hearings,
The bill also replaces the term “county of legal settlement” with the term “county in which
the hearing is held”, as recommended by the committee.

The provisions in current s, 880.33 (2) that are inserted into ch. 55 by the bill are
the following:

1. The right to counsel.
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2. The right to a jury trial.

3. The right of the person sought to be placed, his or her attorney and guardian ad
litem to present and cross—examine witnesses,

4. The right to a copy of any medical, psychological, social, vocational, or
educational evaluation of the person sought to be placed.

5. Provisions requiring the county in which the hearing is held to pay guardian ad
litern and attorney fees of the person sought to be placed if the person is indigent.

6. The mghf: of the person sought to be protected to request that the hearing be
closed.

The bill retains the requirements in current s. 55.06 (6), relating to the
appointment of a guardaan ad htem f()l' a p@rsen sought to be placed

Right to an I sendent Evaluation in Ch. 55 Proceedings

Under current law, s. 880.33 (2) (b) provides that the individual who is the subject
of a guardianship petltmn, or anyone on the individual's behalf, has the right, at the
individual’s own expense, or if indigent at the expense of the county where the petition
is filed, to secure an independent medical or psychological examination relevant to the
issue involved at the hearing on the petition, and to present a report of this independent
evaiuatmn or the evaluator’s personal testimony as evidence at the hearing.

* This bill provides the same right to an ‘independent evaluation to an individual who
is the subject of & protective p}acement proceeding, if such an evaluation has not already
been made. .

Duties of Guardian ad Litem in Ch. 55 Proceedings

Under current law, protective placement hearings are held as provided under s.
55.06. Under s. 55.06 (5), notice of a petition for protective placement must be served on
the individual who is the subject of the petition, as well as several other persons, including
the guardian, if one has been appointed. Current law also requires a guardian to be
provided a copy of the comprehensive evaluation of the individual who is the subject of
the protective placement petition:’ However, current law does not specify that the
: gua‘rd;ian must be provided notice of the protective placement hearing.’ Also, current law
does not specify the guardian’s rights to participation at the hearing on protective
placement,

Current law, under s. 880.331, specaﬁes duties of a gum'dxan ad litem in
guar&anshap proceedings. .

This bill specifies that the duties of a: gua’rdlan ad htem in a guardianship
proceeding in s. 880.331 also apply to a guardian ad litem in a protective placement
proceeding. This bill also creates’additional duties of a guardian ad litem in guardianship
and protective placement proceedings. The new duties are:- to interview the proposed
guardian; to make a recommendation to the court regarding the fitness of the proposed
guardian; to interview the guardian, if one has already been appointed, of a subject of a
petition for protective placement or court—ordered protective services; to inform the court
and the petitioner or the petitioner’s counsel, if any, if the proposed ward requests
representation by counsel; to attend all court proceedings related to the guardianship;
and to notify any guardian of an individual who is the subjeet of a protective placement
proceeding about the hearing on the petition, as well as the right to be present at the
hearing, the right fo present and cross—examine witnesses, and the right to receive a copy
of the evaluations.

Ral Attorney for Heal rein Ch, 55 Pr

Under current law, in an incompetency proceeding, if the proposed incompetent
has executed a power of attorney for health care under ch. 155, the court must make a
finding as to whether the power of attorney for health eare instrument should remain in
effect. If the court so finds, the court shall so order and shall limit the power of the
guardian to make those health care decisions for the ward that are to be made hy the
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health care agent under the terms of the power of attorney for health care instrument,
unless the guardian is the health care agent under those terms.

Currently, when reference is made to a guardian in ch. 55, no reference is made to
a power of attorney for health care, where a court, in an incompetency proceeding, has
found that the power of attorney should remain in effect for certain health care decisions.

This bill clarifies the role of the power of attorney for health care in ch. 55
proceedings. It provides that, if a court has made a determination under s. 880.33 (8) (b)
that a power of attorney for health care under ch. 155 should remain in effect, and the
court limits the power of the guardian to make health care decisions, the provisions of ch.
55 that confer upon the guardian the rights to notice and participation, and the authority
to act, in a proceeding under ch. 55 shall also apply te the health care agent.

Rights of “Interested Persons” in Ch. 55 Proceedin,

Under current law, under s. 55.01 (4), an “interested person” is defined as “any
adult relative or friend of a person to be protected under this subchapter; or any official
or representatlve ofa public or private agency, cerporatzon or association concerned with
the person’s welfare”.

An interested person is glven the opportunity, in guardmnshlp and protective
placement proceedings, to participate in many ways, including: requesting a different
location for the hearing if the proposed ward is unable to attend due to physical
inaccessibility or lack of transportation; complaining to the court if they suspect
fraudulent. activity by the guardian; and requesting an independent medical or
psychological examination of the proposed ward.

This bill codifies the Wisconsin Court of Appeals’ decision in Coston v. Joseph P,
586 N.W.2d 52 {Ct. App. 1998}, by providing that an interested person may participate
in the hearing on the guardianship and protective placement petition at the court’s
discretion. In that case, 2 interested persons, who were relatives of the subject of the
petition, asserted that they had a right to participate in the hearing. The court disagreed,
saying that the rights of interested persons to participate in guardianship and protective
placement hearings are specific.and limited. However, the court also stated that a circuit
court is not foreclosed from allowing for the participation of interested persons, if the
court decides 10 exercise its discretion to-allow interested persons to participate to the
extent it deems appropriate.

Procedures for Protective Services Order

Current law provides that the court may order protective services for an individual
for whom a determination of incompetency is made if the individual entitled to the
protective services will otherwise incur a substantial risk of physical harm or
deterioration or will present a substantial risk of physical harm to others. However, no
procedures are specified in statute for obtaining a court order for protective services.

This bill includes court-ordered protective services under the revised procedural
provisions for protective placement.

Procedures for Emergency Protective Serviees

Under current law, s. 55.05 (4) provides that emergency protective services may be
provided for not more than 72 hours when there is reason to believe that if the services
_are not provided, the person entitled to the services or others will inewr a substantial risk
of serious physical harm. No procedures are specified in the statute for obtaining a court
order for emergency protective services,

This bill establishes procedures for obtaining emergency protective services.
Under the bill, if the provider of the emergency protective services has reason to believe
that protective services must continue to be provided beyond the 72-hour period, a
petition for court—ordered protective services may be filed. If a petition is filed, a
preliminary hearing must be held within 72 hours, excluding Saturdays, Sundays, and
holidays, to establish probable cause to believe that the grounds for court-ordered
protective services are present. If probable cause is found, the court may order protective
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services for up to 60 days, pending a hearing on the petition for court—-ordered protective
services.

Emergency Protective Placements
This bill makes several changes to the law governing emergency protective

placements.

Current law provides that a sheriff, police officer, fire fighter, guardian, or
authorized representative of a county board or an agency designated by a county board
may make an emergency protective placement of an individual if, based on their personal
observation, it appears probable that the individual meets the criteria for emergency
placement. The bill provides that emergency placement may be made by the persons
listed above based on a reliable report made to them as well as based on their personal
observation,

Current law provides that an individual may be protectively placed on an
emergency basis if it appears probable that the individual will suffer irreparable injury
or death or will present a substantial risk of serious physical harm to others as a result
of developmentai disabilities, infirmities of aging, chronic mental illness, or other like
mcapaclt:les The bill amends this Ianguage to provide that an individual described above
may be. protectwely placed on an emergency basis if it appears probable that the
individual is so totally mcapable of providing for his or her own care or custody as to creale
a substantial risk of serious physical harm to himself or herself or others as a result of
developmental disabilities, degenerative brain disorder, serious and persistent mental
illness, or other like incapacities if not immediately placed. This new language is the
same as current s. 55.06 (2) (c), which sets forth one of the standards which must be met
for protective placement on a non—emergency basis.

Current law provides that a person may be protectively placed on an emergency
basisin an appropmate medical or protective placement facility.

‘The bill requires each county department to designate at least one appropmate
medical facility or protective placement famhty as an mtake faclhty for the purpose of
emergency prntectwe placements SRR

Under current laws relating to guardianship, a petition for guardianship of a
person who is alleged to be incompetent may further allege that the person is not
competent to refuse psychotropic medication and that the psychotropic medication is,
under several criteria, necessary. ' If the pet;ttmn contains these allegations, and if, at
hearing, the court ﬁnds that the person is not competent to refuse psychotropic
medication and that the medication is necessary, the court must appoint a guardian to
consent to or refuse the medication on behalf of the person and order development of a
treatment plan, including psychotropic medication, for the person. If the person
substantially fails to comply with the treatment plan and if certain conditions are met,
the court may authorize the person’s guardian to consent to the forcible administration
of psychotropic medieation to the person,

This bill defines “psychotropic medication” and authorizes the guardian of a
nonprotesting ward with whom the guardian has discussed the receipt of medication,
including psychotropic medication, to give an informed consent to the voluntary receipt
by the ward of the medication, without the necessity of court procedures for approval.

T}us hill prﬂwdes that a guardian may be authonze(i to consent to involuntary
administration of psychotropic medication to a ward and involuntary administration of
psychotropic medication as a protective service if certain requirements are met. The bill
also specifies that psychotropic medication may not be involuntarily administered to a
person who has been protectively placed except by the procedure created in the bill.
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In the bill, “psychotropic medication” is defined as a prescription drug that is used
to treat or manage a psychiatric symptom or challenging behavior. “Involuntary
administration of psychotrople medication” is defined to include all of the following:
placing psychotropzc medication in a person’s food or drink with knowledge that the
person protests receipt of the psychotropic medication; forcibly restraining a person to
enable administration of psychotropic medication; and requiring a person to take
psychotropic medication as a condition to receiving privileges or benefits.

Petition

The bill requires a petition for involuntary administration of psychetrapic
medication as a protective service to meet all requirements for a protective services
petition under ch. 55-and in addition requires the petition to allege all of the following:

1. A physxcxan has prescribed psychotropic medication for the person.

2. The person is not competent to refuse psychotropic medication. “Not competent
to refuse psychotropic medication” means that as a result of developmental disabilities,
degenerative ‘brain disorder, ‘seriotis and. persistent ‘mental illness, or other like
incapacities, and after the. advantages and disadvantages of and alternatives to accepting
the’ part1cular psychotropzc medmatmn have been 'explained to the individual, the
individual “is incapable of expressing an: understandmg of the advantages and
disadvantages of accepting treatment and the alternatives to accepting treatment or the
individual is substantially mcapahie of applying an understanding of the advantages,
dmadvantages and alternatives to treatment to his or her medical or psychiatric
condition in order to make an mformed choice as to whether to accept or refuse
psyc}lotropxc medication.

‘3. ' The person has refused 1o take psychotreplc ‘medication voluntarily or
attemptmg to administer psychotropic medications to the. person voluntarily is not
feasible or is not in the person’s best interests. If the petition alleges that the person has
refused to take 'p'sjr’ché)’trbpié medication voluntarily, the petition must identify the
reasons for the person’s refusal. ‘The petition must also contain evidence showing that

a‘reasonable’ number: of documented attemipts o ‘administer psychotropic medication

: voluntarﬁy usmg appropnate ‘interventions that could reasonably be expected to
increase the person’s willingness to take thé medication voluntarily, have been made and
have ‘been unsuccessful. If the petition alleges that attemptmg to administer
psychotropic med&catmns to the person voluntarily is not feasible or is not in the best
interests of the: person the petltlﬁn must 1dent1fy spec:ﬁe reasons supporting that
allegation.

4. The persons con(htmn for which psychntrapic medxcatmn has been prescribed
is likely to be improved by psychotropic medication and the person is likely to respond
positively to psychotropic medication. '

5. That unless psychotropic mediecation is administered involuntarily, the person
will incur an immediate or imminent substantial probability of physical harm,
impairment, injury, or debilitation or will present a substantial probability of physical
harm to others. The substantial probability of physical harm, impairment, injury, or
debilitation may be shown either by evidence that the person has a history of at least 2
episodes, one of which has oceurred within the preweus 24 months, that indicate a
pattern of overt activity, attempts, threats to act, or omissions that resuited from the
person’s failure to participate in treatment, including psychotropic medication, and that
resulted in a finding of probable cause for commitment under.s. 51.20 (7}, a settlement
agreement approved by a court under s. 51.20 (8) (bg) or commitment ordered under s.
51.20 (13), or by evidence that the subject individual meets one of the dangerousness
criteria set forth in the mental health law, in 8. 51.20 (1) (a} 2. a. through e.

The bill requires a petition for involuntary administration of psychotropic
medication to include a written statement signed by a physician who has personal
knowledge of the person that provides general clinical information regarding the
appropriate use of psychotropic medieation for the person’s condition and specific data
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that indicates the person’s current symptoms necessitate the use of the psychotropic
medication.

The bill specifies that the corporation counsel shall be provided notice of any
petition for involuntary administration of psychotropic medication and may assist in the
proceedings on any such petition,

Guardian ad Litem Report

The bill requires the guardian ad litem appointed for a person who is the subject
of a petition for involuntary administration of psychotropic medication as a protective
serviee to report to the court his or her conclusion as to whether the person is competent
to refuse psychotropic medication, whether the allegations in the petition pertaining to
the person’s dangerousness are true, whether the person refuses to take the psychotropic
medication voluntarily, and whether the involuntary administration of the psychotropic
medication is in the best interest of the person.

Appointment of Legal Counsel

The bill requires the court to appoint legal counsel on behalf of a person who is the
subject of a petition for involuntary administration of psychotropic medication as a
protective service,

Independent Evaluation

The bill provides that if requested by the person who is the subject of the petition,
or anyone on his or her behalf, the person has the right to an independent medical or
psychological evaluation relevant to the issues of whether the allegations in the petition
are true and whether involuntary administration of psychotropic medication is in the
best interest of the person. The person has the right to present a report of the independent
evaluation or the evaluator’s personal testimony as evidence at the hearing. The
evaluation shall be performed' at the expense of the person who is the subject of the
petition unless the person is indigent. If the person is 1nchgent the evaluation shall be
perf{)rmed at the expense of the county where the petition is ﬁled '

Court Order

The bill provides that the court may authorize a guardian to consent to involuntary
administration of psychotropic medication to a ward and may order inveluntary
administration of psychotropic medication to the person as a protective service, with the
guardian’s consent, if the court or jury finds by clear and convincing evidence that the
requirements for involuntary administration of psychotropie medication established in
the bill have been met, psychotropic medication is necessary for treating the specific
condition outlined in the physician’s statement and all other requirements for ordering
protective services under ch. 55 have been met.

The hill specifies that if the court issues an order authorizing a guardian to consent
to involuntary administration of psychotropic medications, the order must specify the
methods of involuntary administration of psychotropic medication to which the guardian
may consent. An order authorizing the forcible restraint of a person must require a
registered nurse, a licensed practical nurse, a physician or a physician’s assistant to be
present at all times that psyehotropic medication is administered in this manner. An
order must require the person or facility administering psychotropic medication to
maintain records noting each instance of involuntary administration of psychotropic
medication that identify the methods of administration utilized.

The court must also order development of a treatment plan that includes a plan for
involuntary administration of psychotropic medication to the person with consent of the
guardian. If the person resides in a hospital or nursing home, the hospital or nursing
home must develop the plan; otherwise the county department or an agency designated
by it must develop the plan. The court must review the plan and approve or disapprove
the plan. The court must order the county department or an agency designated by it to
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ensure that psychotropic medication is administered in accordance with the treatment
plan.

Enforcement

The bill specifies that if a person who is subject to an order for inveluntary
administration of psychotropic medication refuses to take the medication and it is
necessary for the person to be transported to an appropriate facility so that the person
may be foreibly restrained for administration, the corporation counsel may file a
statement of noncompliance with the court. The statement must be signed by the
guardian and the director (or designee) of the county department or the agency
designated by it to develop and administer the treatment plan. Upon receipt of the
statement, the court may issue an order authorizing the sheriff or other law enforcement
agency to take the person into custody and transport the person to an appropriate facility
for administration of psychotropic medication using forcible restraint, with consent of the
guardian.

The bill specifies an order authonzmg a guardian to consent to involuntary
administration of psychotropic medication as a protective service must be reviewed by the
court annually under generally the same procedure that protective placements are
reviewed (*Watfs” reviews).

County Department Review and Report

The bill requires the county department of the county of residence of any individual
who is subject to an order authorizing involuntary administration of psychotropic
medication as a protective service to annually review the status of the individual. If, in
an annual review, the individual or his or her guardian or guardian ad litem request
termination of the order and the court provides a full due process hearing or a full due
process hearing is provided pursuant to a petition for termination of the order, the county
is not required to review the status of the 1nd1v1dual until one year afterthe cc)urt issues
a final order after the full due process hearing. -

'If the individual is, or subsequently becomes subject to an order for proﬁect:we
placement, the annual review shall be conducted simultaneously with the annual review
of the individual’s protective placement.

‘The county of residence of an individual who is subject to an order authorizing
involuntary administration of psychotropic medication and whose placement is in a
different county may enter into an agreement under which the county of placement
performs all or a part of the county duties specified in the bill,

The county review must include a written evaluation of the physical, mental, and
social condition of the individual that are relevant to the continued need for the order for
involuntary administration of psychotropic medication. The review must be made part
of the individual’s permanent record. The county department must inform the
individual’s guardian of the review and invite the individual and his or her guardian to
submit comments concerning the individual’s need for protective placement or protective
services. In performing the review, the county department or contractual agency staff
member performing the review must visit the individual and must contact the
individual’s guardian. The review may not be conducted by a person who is an employee
of a facility in which the individual resides or from which the individual receives services.

By the first day of the 11th month after the initial order is made, and annually
thereafter, the county must do all of the following:

1. File a report of the review with the court that issued the order.

2. File with the court a petition for annual review of the order.

3. Provide the report to the individual and the individual’s guardian.

The report must contain information on all of the following:

1. Whether the individual continues to meet the standards for protective services.
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2. Whether the individual is not competent to refuse psychotropic medication as
set forth in 5. 55.14 (1) (b).

3. Whether the individual continues to refuse to take psychotropic medication
voluntarily or attempting to administer psychotropic medication to the individual
voluntarily is not in the best interests of the individual as set forth in &. 55.14 (3) (¢).

4. Whether the individual’s condition for which psychotropic medication has been
prescribed has been improved by psychotropic medication and the person has responded
positively to psychotropic medication.

5. Whether the individual continues to meet the dangerousness criteria set forth
ins 51.20 (@) 2. a. to e,

6. A summary of the comments of the individual and the individual’s guardian and
the county’s response to those comments.

7. The comments, if any, of any staff member at any facility at which the individual
is placed or receives services or at which psychotropic medication is administered to the
individual which are releévant to the continued need for the order.

- Responsibilities of the Guardian Ad Litem

- The court is required to appoint a guardian ad litem after it receives the report from
the county described above. The guardian ad litem is required to do all of the following:

- 1. Review the report filed by the county, the annual report of the guardian, and any
other reports on the individual’s condition that are relevant to the continued need for
involuntary administration of psychotropic medication.

2. Meet with the individual and contact the individual’s guardian and orally
explain to the individual and guardian all of the following:

a. The procedure for review of the order for involuntary administration of
psychotropic medication.

b. The right to appointment of legal counsel.

¢. The right to request performance of an independent evaluation.

d. The contents of the report submitted to the court by the county.

e. That a termination or modification of the order maybe ordered by the court.

i The righttoa hearing and an explanataon that the: méhwdual or the individual’s
guardlan may request a full due process hearing.

The guardian ad litem must provide all of the information described above to the
individual and the individual’s guardian in writing,

. 3. Review the individual’s condition and rights with the individual’s guardian.

4. Ascertain whether the individual wishes to exercise any of his or her rights (the
right to appointment of Iegai counsel, f;o request an mdependent evaluation, and to a full
due process hearmg) '

5. Tile a written repnrt with the court within 30 days after appoiniment that
includes a discussion of whether the individual appears to continue fo meet the standards
for the order. The report must also state whether any of the following applies:

a. The guardian ad litem, the individual, or the individual’s guardian request an
independent evaluation.

b. The individual or the individual’s guardian requests termination of the order.

¢. The individual or the individual’s guardian requests, or the guardian ad litem
recommends, that legal counsel be appointed for the individual.

d. The individual or his or her guardian or guardian ad litem requests a full due
process hearing.

6. Certify to the court that he or she has complied with the requirements described
under items 1., 2., 8., and 4., above,

Court Review of Reports, Hearing, and Order

The bill requires the court that issues an order for inveluntary administration of
psychotropic medication to review, not more than 12 months after the initial order and
annually thereafter, the reports of the county and the guardian ad litem, described above,
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and the annual report filed by the guardian under s. 880.38 (3), stats. In its review, the
court must determine whether any of the following is necessary:

1. Performance of an independent evaluation of the physical, mental, and social
condition of the individual that are relevant to the issue of the continued need for the
order. If the court determines that an independent evaluation is necessary, the
evaluation shall be performed at the expense of the individual unless the individual is
indigent. If the individual is indigent, the evaluation is performed at the expense of the
responsible county department. The court must order the performance of an independent
evaluation if any of the following applies:

a. The report submitted by the county is not timely filed or the court determines
that the report fails to meet the statutory requirements.

b. Following review of the guardian ad litem’s report, the court determines that
independent evaluation is necessary.

e. The individual or the individual’s guardian or guardian ad litem requests an
independent evaluation, .

2. Obtaining any other information with respect to the individual.

3. Appointment of legal counsel, If the court appoints legal counsel and it appears
that the individual is indigent, the court shall refer the individual to the autherity for
indigency determinations under s. 977.07 (1). The court must order legal counsel for an
individual if any of the following applies:

a. Following review of the guardian ad litem’s report, the court determines that
legal counsel for the individual is necessary.

b. The individual or the individual’s guardian or guardian ad litem requests
appointment of legal counsel,

4. Holding of a full due process hearing.

Upon completion of its review, the eourt must order either a summary hearing or
a full due process hearing. A summary hearing may be held in court or may be held by
other means such as by telephone or by a videoconference. The court must hold a full due
process hearing if any of the following applies:

“oias The: mdlwdual or the mdzwdual’s guardlan or guard;tan ad litem reqnests afull
due’ process’ hearing, =

b. The report of the guardxan ad litem mdmates that the mdwzdual no longer meets
standards for the order.

¢. The report of the guardian ad litem indicates that the individual objects to the
order.

Following the summary hearing or the full due process hearing, the court must do
one of the following:

1. Order the ¢ontinuation of the order. The court shall make this order if it finds
that the individual continues to meet the standards for involuntary administration of
psychotropic medication. The court must include the information relied upon as a basis
for the order and make findings based on the factors set forth in s. 55.14 (3) in support
of the need for continuation of the order.

2. Terminate the order. The court shall make this order if it determines that the
individual no longer meets the standards for involuntary administration of psychotropic
medieation. If the court terminates an order, it must review the needs of the individual
with respect to protective services and order protective services if it determines the
individual meets the standards for protective services that are not currently being
provided.

The bill requires the court to provide a copy of its order to the individual, the
individual’s guardian, guardian ad litem and legal counsel, the residential facility in
which the individual is protectively placed, if any, and the county department,

Other Provisions
The bill repeals the following statutory provisions in ch. 880, relating to a
guardian's authority to consent to administration, including forcible administration, of
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psychotropic medication to a ward: (1) s. 880.01 (7Tm), which defines “not competent to
refuse })sychotropm medication” for purposes of ch. 880; (2) s. 880.07 (1m), which sets
forth required contents of a petition alleging that a person for whom guardianship is
sought is not competent to refuse psychotropic medication; and (3) 5. 880.33 (4m) and (4r),
which set forth procedures under which the guardian may consent to or refuse
psychotropic medication  on behalf of the ward, including consent to forcible
administration of psychotropic medication.

" The bill specifies that any orders issued under those provisions remain in effect
until modified or terminated by the court. The bill also specifies that orders authorizing
involuntary administration of psychotropic medication originally issued under s. 880.33
(4r), which is repealed by the bill, are subject to annual review as described above.

These provisions are replaced by the procedures created by the bill.

"The bill specifies that involuntary administration of psychotropic medication may
be ordered as an emergency protective service.

‘The bill requires counties to provide to the department a copy of any order for
mveluntary admlmstratwn of psychotmplc medlcatmns to any protectively placed person
in the county.

Y The bill reqmres ’the DHFS t,o annua}}y Submlt to the legislature a report regarding
orders for mvoiuntary admmlstratmn of psychotropie medication.

Other Than Psychotropic Medication
‘The bill authorizes a guardian to consent, without further court involvement, to

involuntary administration of medication, other than psychotropic medication, and

involuntary medical treatment that is in the ward’s best interest. In determining

whether medication or medical treatment is in the ward’s best interest, the guardian

shall consider the invasiveness of the medication or treatment and the likely benefits and

side effects of the medication or treatment. - A guardian may not consent to involuntary

administration of psychotrople medication unless the guardian has been authorized to do
.80 under 8. 55 14 . .

Under ‘current law, a’ person whn 18 prnteetwely placed in a facﬂxty may be
transferred_between placement units or from a placement unit to a medieal facility (other
than a locked unit or a facility providing acute psychiatric treatment) by a guardian or
placement facility: without approval by a court. When a transfer is made by a placement
facility, 24 hours’ prmr written notice of the transfer shall be provided to the guardian,
when feasible. Ifit is not feasible to notify.the guardian in advance, written notice must
be provided immediately upon transfer, and notice must also be provided to the court and
the board under s.-55.02, or the board’s designated agency, within a reasonable period of
time not to exceed 48 hours from the time of transfer,

Currently, if a guardian, ward or attorney, or other interested person objects to the
transfer by petition, the court must order a hearing within 86 hours after filing of the
petition, to determine whether the transfer is consistent with the requirements in s. 55.06
(9) (a) and is necessary for the best interests of the ward..

This bill creates definitions of “protective placement facility” and “protective
placement unit”, A “protective placement facility” is defined as a facility to which a court
may order a person to be protectively placed under s. 55.12 for the primary purpose of
residential eare and custody. A “protective placement unit” is defined as a ward, wing,
or other designated part of a placement facility.

Thig bill provides that transfers between placement units, between placement
facilities, or from a placement facility to a medical facility (provided that the medical
facility is not a psychiatrie facility), may be made by a county department that placed the
individual or the DHFS, in addition to a guardian or placement facility. However, if such
a transfer is made, 10 days’ prior written notice must be given by the transferring entity
to the guardian, the county department, the department, and the placement facility.
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Further, this bill requires that the county department, the department, or a
placement facility making such a transfer must obtain the prior written consent of the
guardian, If an emergency precludes providing the required prior written notice, or
precludes obtaining the guardian’s prior written consent, written notice must be provided
immediately upon transfer.

Also, the bill requires an entity who seeks a transfer of a protective placement to
obtain the prior written consent of the county department if the transfer is to a facility
that is more costly to the county This requirement does not apply in the case of an
emergency transfer,

Under the bill, if an individual under protective placement, the individuals
guardian or attorney, or other interested person files a petition specifying objections to
a transfer, the court must order a hearing within 10 days after filing the petition.

For transfers, the purpose of the hearing is to determine whether the proposed
placement meets the standards of 8. 55.12; is in the least restrictive environment
consistent with the person’s needs and with the factors in 8. 55.12 (3), {4), and (8) or, if
the transfer is to an intermediate facility or nursing facility, is in the most integrated
setting; and is in the best interests of the ward.

The bill alsn sets forth the options for a court order on a transfer petition.

Mgd;ﬁcaglgn and Termination of Protective Piaggmgntg
Current law, under s. 55.06 (10) (b), sets forth limited procedures for modification

and termination of a protective placement. That statute allows the department, an
agency, & guardian or ward, or any other interested person to petition the court for
modification or termination ef a protective placement at any time. The petition must be
heard if a hearing has not been held within the previous 6 months but a hearing may be
held at any time in the discretion of the court. The petition must be heard within 21 days
of its receipt by the court.

This bill provides more detailed procedures for modification or termination of a
protective placement or an order for protective services.

The bﬂl Trequires the follomng

M odzﬁcatwn of Protectwe Placement

1. ‘A petition for modification of an order for protectwe piacement may be filed by
an individual subject to a protective placement; the individual’s guardian or guardian ad
litem; the DHFS; the county department that placed the individual; a contractual agency;
or any interested person.

2. The ‘petition must be served on the individual; the individual’s guardian; the
individual’s legal counsel and guardian ad litem, if any; and the county department.

3. “The petition must contain specific allegations, depending on whether the
individual is under a protective placement order or court—ordered protective services.

4. A hearing on the petition must be held within 21 days after the filing of the
petition, if a hearing on a protective placement petition or transfer has not been held
within the previous 6 months.

5. The hearing must comply with the requirements of 5. 55.10 (4}, which sets forth
rights in a protective placement proceeding.

6. The order must contain specific findings regarding whether the person currently
meets the standard for protective placement or court—ordered protective services.

7. If the person continues to meet the standard for protective placement or
court—ordered protective services, the court must either continue the order or modify the
order so that the placement or services are consistent with the person’s needs if the
person’s needs have changed.

8. Orders for continuation or modification of protective services must be consistent
with the factors in s. 55.12 (3), (4), and (5).

9. If the person does not meet the standard for protective placement or protective
services, the order must require termination of the protective placement or court—ordered
protective services.
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10. Notice of the order must be provided to the individual; the individual’s
guardian, guardian ad litem, and legal counsel, if any; and the residential facility, if the
person receives services in such a facility.

11. The transfer provisions may be used if the modification sought is a transfer of
an individual between placement units, between placement facilities, or from a
placement unit to a medical facility, and if the petitioner is an entity authorized to initiate
such a transfer under g. 55.15.

Termination of Protective Placernent or Court—-Ordered Protective Services

The provisions described above pertaining to who may petition, the contents of the
petition, service of the petition, and requirement for conducting the hearing for
modification of protective placement or court-ordered protective services apply to
petitions for termination of placement or services.

The court may make one of the foliowmg orders after a hearing on a petition for
termination of protective placement or services:

1. If the individual continues to meet the standards under s. 55.08 (1) and the
placement is in the least restrictive environment consistent with the person’s needs and
with the factors under s. 55.12 (3), (4), and {5), order continuation of the person’s
protective placement in the same facility. :

2. If the individual continues to meet the standards under s. 55.08.(1) but the
pl&cement is not in an environment consistent with the person’s needs and with the
factors under s. 55.12 (3), (4}, and (5), the court shall transfer the person to a facility that
is in the least restrictive environment consistent with the person’s needs and with the
factors in current s. 55.12 (3), (4}, and (5). In addition to this option, the court may also
order protective services.

3. If the individual no longer meets the standard in current s. 55.06 (2), the court
shall terminate the protective placement. If the placement is terminated, the court must
either order protective services or ensure the development of a proper living arrangement
for the person if the individual is bemg transferred or dsseharged from his or her current
residential facility.. .

i If the person who is the subgect of the petltwn is ander an orde"r for protective
services,; the court may order continuation of the protective services order if the person
continues to meet the standard under 5. 55.08 (2); order that the protective services be
provided in a manner more consistent with the person’s needs; or terminate the order for
protective semces 1f t:he person no longer meets the standard under 5. 55.08 (2).

- Annual Reviews of Protective Placements

This bill establishes the requirements and procedures for annual reviews of
protective placements as required by State ex rel. Watts v. Combined Community Services,
122 Wis. 2d 65, 365 N.W.2d 104 (1985) and County of Dunn v. Goldie H., 245 Wis. 2d 538,
629 N.W.2d 189 (2001).

County Department Review and Report

The hill requires the county department of the county of residence of any individual
who is protectively placed to annually review the status of the individual. If, in an annual
review, the individual or his or her guardian or guardian ad litem request modification
or termination of the placement and the court provides a full due process hearing, or a
full due process hearing is provided pursuant to a petition for modification or termination
of the protective placement, the county is not required to review the status of the
individual until one year after the court issues a final order after the full due process
hearing.

The county of residence of an individual whose placement is in a different county
may enter into an agreement under which the county of placement performs all or a part
of the county duties specified in the biil.

The county review must include a written evaluation of the physical, mental, and
social condition of the individual and the service needs of the individual. The review must

LRB-00626/1
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be made part of the individual’s permanent record. The county department must inform
the individual’s guardian of the review and invite the individual and his or her guardian
to submit comments concerning the individuals need for protective placement or
protective services. In performing the review, the county department or contractual
agency staff member performing the review must visit the individual and must contact
the individual’s guardian. The review may not be conducted by a person who is an
employee of the facility in which the individual resides.

By the first day of the 11th month after the initial order is made for protective
placement for an individual, and annually thereafter, the county must do all of the
following:

1. File a report of the review with the court that ordered the protective placement.

2. File with the court a petition for annual review of the protective placement.

3. Provide the report to the individual and the individual’s guardian.

The report must contain information on all of the following:

1. The functional abilities and disabilities of the individual at the time the review
is made including the needs of the individual for heaith social, or rehabilitation services,
and the level of supervision needed. :

2. The ablhty of commumty services te provide adequate suppart for the
individual’s needs. :

3. The a‘blhtv of the individual to live in a less restrictive settmg

4. Whether sufficient services are available to support the individual and meet the
individuals needs in the community and if so, an estimate of the cost of such services,
including the use of county funds.

5. Whether the protective placement order should be terminated or the individual
should be placed in another residential facility with adequate support services that places
fewer restrictions on the individual’s personal freedom, is closer to the individual's home
community or more adequately meets the mdlv:duai s needs, including any
recommendation that is made during the reporting period by the department with
respect to termination of the protective piacement or placement af the mdlvxdual in
‘another residential facility, =

. 8. A summary of the comments of the mdzwdual and the m(ilwduai’s guardxan and
the county’s response to those comments.

7. The comments, if any, of any staff member at the facility in which the individual
is placed which are relevant to the review of the individual’s placement,

Responsibilities of the Guardion Ad Litem

The court is required to appoint a guardian ad litem after it receives the report from
the county described above. The guardian ad litem is required to do all of the following:

1. Review the report filed by the county, the annual report of the guardian, and any
other relevant reports on the individual’s condition and placement.

2. Meet with the individual and contact the individual’s guardian and orally
explain to the individual and guardian all of the following:

a. The procedure for review of protective placement.

b. The right to appointment of legal counsel.

¢. The right to request performance of an independent evaluation,

d. The contents of the report submitted to the court by the county.

e. That a change in or termination of protective placement may be ordered by the
court.

f. The right to a hearing and an explanation that the individual or the individual’s
guardian may request a full due process hearing.

The guardian ad litem must provide all of the information described above to the
individual and the individual’s guardian in writing.

3. Review the individual’s condition, placement, and rights with the individual's
guardian.
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4. Ascertain whether the individual wishes to exercise any of his or her rights (the
right to appointment of legal counsel, to request an independent evaluation, and to a full
due process hearing).

5. ¥ile a written report with the court within 30 days after appointment that
includes a discussion of whether the individual appears to continue to meet the standards
for protective placement and whether the protective placement is in the least restrictive
environment that is consistent with the individual’s needs. The report must also state
whether any of the following applies:

a. The guardian ad litem, the individual, or the individual’s guardian request an
independent evaluation.

b. The individual or the individual’s guardian requests modification or
termination of the protective placement.

c¢. The individual or the individual’s guardian requests, or the guardian ad litem
recommends, that legal counsel be appointed for the individual.

d. The mdlwdual or 1:113 or her guardlan or guardian ad htem requests a full due

_process hearing. - .’

8. Certify to the court that he or she has camphed with the reqmmments described

under 1tems 1.,2.,3, and 4., above

Court Review of Reports, Hearing, and Order

The bill requires the court that orders protective placement for an individual to
review, not more than 12 months after the initial order for protective placement and
annually thereafter, the reports of the county and the guardian ad litem, deseribed above,
and the annual report filed by the guardian under s. 880.38 (3). In its review, the court
must determine whether-any of the following is necessary:

1. Performance of an independent evaluation of the physical, mental, and social
condition of the individual, and the individual’s service needs. If the court determines
that an independent evaluation is necessary, the evaluation shall be performed at the
expense of the individual unless the individual is indigent. If the individual is indigent,
the evaluation is performed at the expense ‘of the responmbie ccunty department. The
court must order the performance of an independent evaluation if any of the following
applies;

a. The report submitted by the county is not timely filed or the court determines
that the report fails to meet the statutory requirements.

b. ‘Following review of the guardian ad litem’s report, the court determines that
independent evaluation is necessary,

¢.: The individual or the individual’s guardian or guardian ad litem requests an
independent evaluation.

2. Obtaining any other information with respect to the individual.

3. Appointment of legal counsel. If the court appoints legal counsel and it appears
that the individual is indigent, the court shall refer the individual to the authority for
indigency determinations under 8. 977.07 (1). The court must order legal counsel for an
individual if any of the following applies:

a. Following review of the guardian ad litem’s report, the eourt determines that
legal counsel for the individual is necessary.

b. The individual or the individual’s guardian or guardian ad litem requests
appointment of legal counsel.

4. Holding of a full due process hearing.

Upon completion of its review, the court must order either a summary hearing or
a full due process hearing. A summary hearing may be held in court or may be held by
other means such as by telephone or by a videoconference. The court must hold a full due
process hearing if any of the following applies:

a. The individual or the individual’s guardian or guardian ad litem requests a full
due process hearing,
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b. The report of the guardian ad litem indicates that the individual no longer meets
standards for protective placement.

c. The report of the guardian ad litem indicates that the current placement is not
in the least restrictive environment consistent with the individual’s needs.

d. The report of the guardian ad Htem indicates that the individual objects to the
current placement.

Following the summary hearing or the full due process hearing, the court must do
one of the following:

1. Order the continuation of the individual’s protective placement in the facility
in which he or she resides at the time of the hearing. The court shall make this order if
it finds that the individual continues to meet the standards for protective placement, and
the individual’s protective placement is in the least restrictive environment that is
congistent with his or her needs and with factors under current s. 55.06 (9)(a). The court
must include the information relied upon as a basis for the order and make findings based
on the factors set forth in 8. 55 06 (2) in support of the need fﬂr eentmuatmn of protective
placement. :

2. Order transfer of protectwe placement to aless restrlctwe remdential famhty
or order the county department of residency to develop or recommend a less restrictive
protective placement. 'If the court makes such an order, it shall order the dounty
department -of residency to arrange for the individual’s transfer to the new protective
placement within 60 days after the court’s order unless the court extends the period to
permit development of a protective placement. The court shall make this order if it finds
that the individual continues to meet the standards for protective placement and the
protective placement of the individual is not in the least restrictive environment that is
consistent with the individual’s needs and with the factors under current s. 55.06 (9) (a).
The court may order protective services along with transfer of placement.

3. Terminate the protective placement. The court shall make this order if it
determines that the individual no longer meets the standards for protective placement.
If the court terminates a proteetwe placement, it must review the needs of the individual
with respect to protective services and order. pr{)tai:twe services if it determines the
individual meets the standards for protective services.” If the court determines that the
individual does not meet the standards for protective services, and the individual is being
transferred or discharged from his or her current re&dential facility, the county
department must assist the res1dent1al facility with discharge planning for the
individual, including planmng for a proper resu'ientlal living- arrangemant and the
necessary support services for the individual.

"The bill provides that any individual whose protective plaeement is terminated
pursuant to an annual review may reside in his or her current residential facility for up
to 60 days after the termination in order to arrange for alternative living. If the
residential facility has fewer than 16 beds, the individual may remain in the residential
facility as long as the requirements of current s. 55.05 (5) are met. The bill specifies that
admission of the individual, if an adult, to another residential facility, must be under s.
55.05 (5).

The bill requires the court to provide a copy of its order to the individual, the
individual’s guardian, guardian ad litem and legal counsel, the residential facility in
which the individual is protectively placed, and the county department,

Establishment of County Policy

This bill requires each county protective services agency to ensure that no later
than 180 days after the bill’s effective date, the county establishes a written policy that
specifies procedures to be followed in the county which are designed to ensure that
reviews of all protectively placed persons residing in the county are conducted annually.
The county protective services agency must maintain a copy of the written policy and
must make the policy available for public inspection.
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Statement Required

The hill also requires the register in probate to file with the chief judge of the
judicial administrative district a statement indicating whether the county has filed a
petition and a report for each annual review required to be undertaken for protectively
placed persons in the county that year. The statement must include an explanation of the
reasons that any required report or petition has not been filed.

Appointment of Legal Counsel in Protective Placement Proceedings

Under current law, s. 55.08 (6), relating to procedures in protective placement
proceedings, provides that s. 880.33 (2) applies to all hearings under ch. 55 except for
transfers of protective placements. Section 880.33 (2) (a) 1. provides that the proposed
ward has the right to counsel in incompetency proceedings. Section 880.33 (2) (a) 2.
further provides that if the person requests, but is unable to obtain legal counsel, the
court shall appoint legal counsel. The statutes also provide that if the person is
represented by counsel appointed under s. 977.08 in a proceeding for a protective
placement under s. 55.06, the court shall order the counsel appomted under s, 977.08 to
represent the person.

Although ch. 55 does not explmltly provxde for counsel appomted under 5. 977.08
in ¢ase of an indigent subject, the language in s. 880.33 (2) (a) 2. implies that counsel
should be appointed. Forther, s. 55,06 (11), relating to emergency protective placements,
clearly provides for counsel appointed under s. 977.08 in the case of an indigent subject.
Finally, it is the practice in this state to appoint counsel under s. 977.08 in the case of an
indigent subject of a ch. 55 petition.

This hill amends the public defender statute that sets forth to whom the state
public defender must provide legal services by clearly setting forth the requirement that
the state public defender provide legal services in cases involving persons who are subject
to petitions for protective placement under c¢h. 55. This codifies current practice.

The remainder of this PREFATORY NOTE consists of a table of contents for reorganized

ch. 55:

55.001 ' Declaration of policy.

55.01 Definitions.

55.02 Protective services and protective placement: duties.

55.03 Status of guardian.

55.043 County protective services agency.

55.045 Funding.

55.056 Voluntary protective services.

55.055 Admissions initially made without court involvement.

55.06 Protective services and protective placement; eligibility.

55.075 Protective services or protective placement; petition.

55.08 Protective services or protective placement: standards.

55.09 Notice of petition and hearing for protective services or protec-
tive placement.

55.10 Hearing on petition for protective services or protective place-
ment,

55.11 Comprehensive evaluation; recommendations; statements.

55.12 Order for protective services or protective placement,

55.13 Emergency protective services.

55.135 Emergency and temporary protective placement.

55.14 Involuntary administration of psychotropic medication.

55.15 Transfer of an individual under a protective placement order.

55.16 Modification of an order for protective placement or protective

services.
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55.17 Termination of an order for protective placement or protective
services.

55.175 Discharge from protective placement.

55.18 Annual review of protective placement.

55.19 Annual review of order authorizing involuntary administration
of psychotropic medication.

55.20 Appeals.

55.21 Centers for the developmentally disabled.

55.22 Records.

55.23 Patients’ rights.

SecTioN 1. 20.435 (2) (gk) of the statutes is amended to read:

20.435 (2) (gk) Institutional operations and charges. The amounts in the
schedule for_éai‘e, other than under s. 51.06 (Ir), provided by the centers for the
devel-opmentally disa‘bie_ci, t_b reimburse the '_cbst of providing the services and to
remit any credit balances to county departments that occur on and after
July 1, 1978, in accordance with s. 51.437 (4rm) (c); for care, other than under s.
46.043, provided by the mental health institutes, to reimburse the cost of providing
the services and to remit any credit balances to county departments that occur on and
aﬁ'_é__r Jaﬁuary;l, '19_'_7:9, in acqbrd_é;r_;ce with s. 51.42 (3) (as) 2.; for maintenance of
staté;ov@néd hou:siﬂ.g at céﬁters .f;)r .the developmentally. disabled and ﬁlental health
institutes; for repair or iepiacement of property damaged at the mental health
institutes or at centers for the developmentally disabled; and for reimbursing the
total cost of using, producing, and providing services, products, and care. All moneys
received as payments from medical assistance on and after August 1, 1978; as
payments from all other sources including other payments under s. 46.10 and
payments under s. 51.437 (4rm) (c) received on and after July 1, 1978; as medical
assistance payments, other payments under s. 46.10, and payments under s. 51.42
(3) (as) 2. received on and after January 1, 1979; as payments for the rental of
state-owned housing and other institutional facilities at centers for the

developmentally disabled and mental health institutes; for the sale of electricity,
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steam, or chilled water; as payments in restitution of property damaged at the
mental health institutes or at centers for the developmentally disabled; for the sale
of surplus property, including vehicles, at the mental health institutes or at centers
for the developmentally disabled; and for other services, products, and care shall be
credited to this appropriation, except that any payment under s. 46.10 received for
the care or treatment of patients admitted under s. 51.10, 51.15, or 51.20 for which
the state is liable under s. 51.05 (3), of patients-admitted-under 6-55.06-(9)-(d}-or(e)
fe%eh—t—he—s%ate%able—&md%@% of forensic patients committed under
ch. 971 di_* 975,_, a_t_imitted under ch. 975, or transferred under s. 51.35 (3), or of patients
transferred from a state prison under s. 51.37 (5), to the Mendota Mental Health
Institute or the Winnebago Mental Health Institute shall be treated as general
purpose revenue — earned as defined under s. 20.001 (4); and except that moneys

recelved under 8. 51.06 (6) may be expended only as provzded ins. 13.101 (17).

o NO’I‘E Deietes eross-—references tos. 55 06 (9) (d) and (e), Whlch are repealed by the
bill. B

SECTION 2. 46.011 (2) of the statutes is amended to read:

46.011 (2) “Prisdner” means any person who is either arrested, incarcerated,
imprisoned or otherwise detained in excess of 12 hours by any law enforcement
agency of this state, except when detention is pursuant to s. 51.15, 51.20, 51.45 (11)
(b) or 55.06-11(a) 55.135 (1) or ch. 980. “Prisoner” does not include any person who
18 serving a sentence of detention under s. 973.03 (4) unless the person is in the

county jail under s. 973.03 (4) (¢).

Note: Changes a cross-reference to emergency protective placement, the
provisions of which are renumbered under this bill.

SECTION 8. 46.10 (2) of the statutes is amended to read:
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46.10 (2) Except as provided in subs. (2m) and (14) (b) and (c), any person,
including but not limited to a person admitted, committed, protected, or placed under
s. 975.01, 1977 stats., s. 975.02, 1977 stats., and s. 975.17, 1977 stats., s. 55.05 (5),
2003 stats., and 55.06, 2003 stats., and ss. 51.10, 51.13, 51.15, 51.20, 51.35 (3), 51.37
(), 51.45 (10), (11), (12) and (13), 55.05, 55.06 55.055, 55,12, 55.13, 55.135, 971.14
(2) and (5), 971.17 (1), 975.08 and 980.06, receiving care, maintenance, services and
supplies provided by any institution in this state including University of Wisconsin
Hospitals and Clinics, in which the state is chargeable with all or part of the person’s
care, maintenance, services and supplies, any person receiving care and services
from a county department established under s. 51.42 or 51.437 or from a facility
established under s. 49.7 3, and any person receiving treatment and services from a
public or private agency under s. 980.06 (2) (¢), 1997 stats., or s. 971,17 (3) (d) or (4)
(e) or 980.08 (5) and the person’s property and estate, including the homestead, and
the spouse of the person, andjf-_thé 'spo'us'e’_s' property and _é_sﬁ;_ai:e, including the
homesteéd, and,.in the case of é minor child, the i)aienﬁs of the person, and their
property and estates, including their homestead, and, in the case of a foreign child
described in s. 48.839 (1) who became dependent on public funds for his or her
primary support before an order granting his or her adoption, the resident of this
state appointed guardian of the child by a foreign court who brought the child into
this state for the purpose of adoption, and his or her property and estate, including
his or her homestead, shall be liable for the cost of the care, maintenance, services
and supplies in accordance with the fee schedule established by the department
under s. 46.03 (18). If a spouse, widow or minor, or an incapacitated person may be
lawfully dependent upon the property for their support, the court shall release all or

such part of the property and estate from the charges that may be necessary to
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providé for thoISe ?etéons. The department shall make every reasonable effort to
notify the liable perscins as soon as possible after the beginning of the maintenance,
but the notice or the receipt'thereof is not a condition of liability.

Note: Changes cross-references to protective placement, which is renumbered in
this bill,

SECT}{)N.»_&. 46.21 (Zrﬁ) (¢) of the statutes is amended to read:
46.21 (Zm) {¢) Exckange of information Notwithstanding ss. 46.2895 (9), 48.78
(2) (a) 49 45 (4) 49 83 51 30 51 45 (14) (a) 55—@6-(4.—7—)—(-9) 5 22 (3), 146.82, 252,11

§ (7) and 253 07 (3) (c) any subumt of the cmmty department {)f human services acting

under this subsectmn may exchange conﬁdentzal mformatmn about a client, without
the informed consent of the client, with any other subunit of the same county
dep_artm'ent of hnman services, with a resource center, care management

Grganization or fa'mﬂy care district, or with any person providing services to the

chent nnder a purchasa of serv:tces contract mth the county department of human_

services or w1th a resource center care management orgamzatlon or famﬂy care
dlstnct 1f necessary to enable an employee or serwce pz‘owder to perform his or her
dutles, or te enable the county department of human services to coordinate the
dehvery cf services to the client.

SECTION 5. 46.215 (1m) of the statutes is amended to read:

46.215 (1m) EXCHANGE OF INFORMATION. Notwithstanding ss. 46.2895 (9), 48.78
(2) (a), 49.45 (4), 49.83, 51.30, 51.45 (14) (a), 55:06-(17) (e} 55,22 (3), 146.82, 252.11
(7), 253.07 (3) (¢) and 938.78 (2) (a), any subunit of the county department of social
services acting under this section may exchange confidential information about a
client, without the informed consent of the client, with any other subunit of the same

county department of social services, with a resource center, care management
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organization or family care district, or with any person providing services to the
client under a purchase of services contract with the county department of social
services or with a resource center, care management organization or family care
district, if necessary to enable an employee or service provider to perform his or her
duties, or to enable the county department of social services to coordinate the
delivery of services to the client.

SECTION 6. 46.22 (1) (dm) of the statutes is amended to read:

46.22 (1) (dm) Exchange of information. Notwithstanding ss. 46.2895 (9), 48.78
(2) (a), 49.45 (4), 49.83, 51.30, 51.45 (14) (a), 55:06-{17(e) 55.22 (3), 146.82, 252,11
(7), 2563.07 (3) (c) and 938.78 (2) (a), any subunit of the county department of social
services acting under this subsection may exchange confidential information about
a client, without the informed consent of the client, with any other subunit of the
same county department of social services, with a resource center, care management
organization or family care district, or-with any person providing services to the
client under a purchase of services contract w1th the 'c.o'nnfy.&éﬁa&ﬁment of séciai
services or with a resource center, care manag_emexa_t organization or family care
district, if necessary to enable an employee or service provider to perform his or her
duties, or to enable the county department of social services to. coordinate the
delivery of services to the client.

SECTION 7. 46.23 (3) (e) of the statutes is amended to read:

46.23 (3) (e) Exchange of information. Notwithstanding ss. 46.2895 (9), 48.78
(2) (a), 49.45 (4), 49.83, 51.30, 51.45 (14) (a), 55:06-(17)-(e) 55.22 (8), 146.82, 252.11
(7), 2563.07 (3) (¢) and 938.78 (2) (a), any subunit of a county department of human
services acting under this section may exchange confidential information about a

client, without the informed consent of the client, with any other subunit of the same



~1 & W s W N

10
11

12

13
14
15
16
17
18
19

2005 —~ 20086 Legislature - 29 ~ Lgiiegﬁ’%

ASSEMBLY BILI. 785 SEcTION 7

county department of human services, with a resource center, care management
organization or family care district, or with any person providing services to the
client under a purchase of services contract with the county department of human
services or with a resource center, care management organization or family care
district, if necessary to enable an employee or service provider to perform his or her
duties, or to enable the county department of human services to coordinate the

delivery of services to the client.

Nore: Secrions 4 to 7 change a cross—reference to provisions relating to
confidentiality of treatment and service records for persons who are protected under
chapter 55. These provisions are renumbered in this bill.

SECTION 8. 46.27 (6r) (b) 2. of the statutes is amended to read:

46.27 (6r) (b) 2. The person has ¢hronie serious and persistent mental illness,
as defined under s. 51.01 3g) (14t), affecting mental health to the extent that
long—term or repeated hospitalization is likely unless the person receives long-term
community 'suppéi't'.s;ervicés.. I - ..

Note: Deletes a reference to the term “chronic mental illness”, which is eliminated
in this bill, and replaces it with the updated term “serious and persistent mental illness”.

SECTION 9. 46.275 (4) (b) 1. of the statutes is amended to read:

46.275 (4) (b) 1. Consent for participation is given either by the person’s parent,
guardian or legal custodian, if the person is under age 18, or by the person or the
person’s guardian, if the person is age 18 or over, except that this subdivision does
not limit the authority of the circuit court to enter, change, revise or extend a
dispositional order under subch. VI of ch. 48 or subch. VI of ch. 938 or to order a

protective placement or protective services under s. 55:06 55,12,

NoOTE: Amends language in medical assigtance waiver program language to reflect
the bill's clarification that protective services, as well as protective placement, may he
court ordered.
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SecTION 10. 46.279 (2) of the statutes, as affected by 2005 Wisconsin Act ....
(Assembly Bill 296), is amended to read:

46.279 (2) PLACEMENTS AND ADMISSIONS TO INTERMEDIATE FACILITIES. Except as
provided in sub. (5), no person may protectively place or continue protective
placement of an individual with a developmental disability in an intermediate
facility and no intermediate facility may admit or continue service for such an
individual unless, before the protective placement, continued placement following
review upder s. 55—@6—(40) 55.18, or admission and after having considered a plan

developed under sub. (4), a court under s. 55.06-(9)(a)er (10){a)2. 55.12 or 55.18 (1)

(ar) finds that protective placement in the intermediate facility is the most
integrated setting that is appropriate to the needs of the individual or that the céunty
of residence of the individual would not reasonably be able to provide
community~based care in accordance with the plan within the limits of available
state .an:d-lfede_arai funds and_g'ourity- fu_nds_ required to be appropriated to match state
funds, takmg '.intb account ihformation presented by all affected parties. An
intermediate facility to which an individual who has a developmental disability
applies for admission shall, witﬁiﬁ 5 days after receiving the application, notify the
county department that is participating in the program under s. 46.278 of the county
of residence of the individual who is seeking admission concerning the application.

SecTION 11, 46.279 (3) of the statutes, as affected by 2005 Wisconsin Act ....
(Assembly Bill 296}, is amended to read:

46.279 (3) PLACEMENTS AND ADMISSIONS TO NURSING FACILITIES. Except as
provided in sub. (8), if the department or an entity determines from a screening
under s, 49.45 (6¢) (b) that an individual requires active treatment for developmental

disability, no individual may be protectively placed in a nursing facility or have
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1 protective placement in a nursing facility continued following review under s. 5506
€10} 55.18, and no nursing facility may admit or continue service for the individual,
unless the department or entity that conducts the screening determines that the
individual’s need for care cannot fully be met in an intermediate facility or under a
plan under sub. (4) or that the county of residence of the individual would not
reasonably be able to provide community~based care in accordance with the plan

within the limits of available state and federal funds and county funds required to

L -1 & Ut s W N

be appropriated to match state funds.

Note: SzCTIONS 10 and 11 change a cross-reference to orders for protective
placement, the provisions of which are renumbered in this bill.

9 SECTION 12. 46.279 (4) (¢) of the statutes is amended to read:

10 46.279 (4) (¢) Within 120 days after a proposal is made under s. 55.06-(9)-{a)

11 55.12 (6) to plaee provide protective placement to the individual in an intermediate
12 facility or a nursing facility.

’\TOTE Changes a cmss—-reference to the annual review of protective piaeements
the provisions of which are renumbered in this bill.

13 SEcTION 13. 46.279 (4) (d) of the statutes is amended to read:

14 46.279 (4) (d) Within 120 days after receiving written notice under s. 55.06-(10)

15 ta)-2: 55.18 (1) (ar) of the protective placement of the individual in a nursing facility

16 or an intermediate facility.

Note: Changes a cross—reference to the annual review of protective placement, the
provisions of which are renumbered in this bill.

17 SECTION 14. 46.279 (4) (e) of the statutes is amended to read:
18 46.279 (4) (e) Within 90 days after extension of a temporary protective
19 placement order by the court under s. 55.06-(11)-(e) 55.135 (5).

Nore: Changes a cross—reference to temporary protective placement, the
provisions of which are renumbered in this bill.

20 SECTION 15. 46.279 (5) of the statutes is amended to read:
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46.279 (5) Excepmions. Subsections (2) and (3) do not apply to an emergency

protective placement under s. 5&96—-@1%}—(—3—) 55.135 or to a temporary protective
placement under s. 55.06-1)Le)-or-(12) 55.135 (5) or 55.055 (5).

Nore: Changes cross—references to emergency and temporary protective
placements, the provisions of which are renumbered under this bill.

SECTION 16; .46.283 (7) (b) of the statutes is amended to read:

46.283 (7) (b) Notwithstanding ss. 48.78 (2) (a), 49.45 (4), 49.83, 51.30, 51.45
(14) (a), 55,06 (17-4e) 55.22.(3), 146.82, 252.11 (7), 253.07 (3) (c) and 938.78 (2) (a),
a resoﬁi"cé'cén.ter. acting un'.;_.ler thls sei:tibn may exchange confidential information
about a cliéﬂt, aé defined m s. 46.287 (1), Wii:ﬁout the informed consent of the client,
under s. 46.21 (2m) (c), 46.215 (1m), 46.22 (1) (dm), 46.23 (3) (e), 46.284 (7), 46.2895
(10), 51.42 (3) (e) or 51.437 (4r) (b} in the county of the resource center, if necessary

to enable the resource center to perform its duties or to coordinate the delivery of

-services to the chent

SECTION 17 46. 284 (7 ) (b) Uf the statutes is amended to read

46.284 (7) (b) Notwithstanding ss. 48.78 (2) (a), 49.45 (4), 49.83, 51.30, 51.45
(14) (a), 55:06-1 D<) 55..22 (8), 146.82, 252,11 (7), 253.07 (3) (c) and 938.78 (2) (a),
a care management organization acting under this section may exchange
confidential information about a client, as defined in s. 46.287 (1), without the
informed consent of the client, under s. 46.21 (2m) (¢), 46.215 (1m), 46.22 (1) (dm),
46.23 (3) (e), 46.283 (7), 46.2895 (10), 51.42 (3) (e) or 51.437 (4r) (b) in the county of
the care management organization, if necessary to enable the care management
organization to perform its duties or to coordinate the delivery of services to the

client.

Nore: SECTIONs 16 and 17 change cross—references to records in protective
placement and services proceedings, the provisions of which are renumbered in this bil.



