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SECTION 98. 51.45 (13) (c) of the statutes is amended to read:

51.45 (13) (c) Effective and timely notice of the preliminary hearing, together
with a copy of the petition and supporting affidavits under par. (a), shall be given to
the person unless he or she has been taken into custody under par. (b), the spoeuse
or legal guardian if the person is adjudicated incompetent, the person’s counsel, and
the petitioner. The notice shall include a written statement of the person’s right to
an attorney, the right to trial by jury, the right to be examined by a physician, and
the standard under which he or she may be committed under this section. If the
person is taken into custody under par. (b), upon arrival at the approved public
treatment facility, the person shall be advised both orally and in writing of the right
to counsel, the right to consult with counsel before a request is made to undergo
voluntary treatment under sub. (10), the right not to converse with examining
physicians, psychologists or other personnel, the fact that anything said to
examining physicians, psychologists or other personnel may be used as evidence
against him or her at subsequent hearings under this section, the right to refuse
medication under s. 51.61 (6), the exact time and place of the preliminary hearing
under par. (d), the right to trial by jury, the right to be examined by a physician and
of the reasons for detention, and the standards under which he or she may be
committed prior to all interviews with physicians, psychologists, or other personnel.
Such notice of rights shall be provided to the person’s immediate family if they can
be located and may be deferred until the person’s incapacitated condition, if any, has
subsided to the point where the person is capable of understanding the notice. Under
no circumstances may interviews with physicians, psychologists, or other personnel
be conducted until such notice is given, except that the person may be questioned to

determine immediate medical needs. The person may be detained at the facility to
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which he or she was admitted or, upon notice to the attorney and the court,
transferred by the county department to another appropriate public or private
treatment facility, until discharged under this subsection. A copy of the petition and
all supporting affidavits shall be given to the person at the time notice of rights is
given under this paragraph by the superintendent, who shall provide a reasonable
opportunity for the patient to consult counsel.

SECTION 99. 51.45 (13) (e) of the statutes is amended to read:

51.45 (13) (e) Upon a finding of probable cause under par. (d), the court shall
fix a date for a full hearing to be held within 14 days. An extension of not more than
14 days may be granted upon motion of the person sought to be committed upon a
showing of cause. Effective and timely notice of the full hearing, the right to counsel,
the right to jury trial, and the standards under which the person may be committed
shall be given to the person, the immediate family other than a petitioner under par.
(a) or sub. (12) (b) if they can be located, the spouse-or legal guardian if the person
is adjudicated incompetent, the superintendent in charge of the appropriate
approved public treatment facility if the person has been temporarily committed
under par. (b) or sub. (12), the person’s counsel, unless waived, and to the petitioner
under par. (a). Counsel, or the person if counsel is waived, shall have access to all
reports and records, psychiatric and otherwise, which have been made prior to the
full hearing on commitment, and shall be given the names of all persons who may
testify in favor of commitment and a summary of their proposed testimony at least
96 hours before the full hearing, exclusive of Saturdays, Sundays and legal holidays.

SECTION 100. 51.61 (1) (o) of the statutes is amended to read:

51.61 (1) (o) Except as otherwise provided, have a right not to be filmed or

taped, unless the patient signs an informed and voluntary consent that specifically
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authorizes a named individual or group to film or tape the patient for a particular
purpose or project during a specified time period. The patient may specify in such
the consent periods during which, or situations in which, the patient may not be
filmed or taped. If a patient is legally adjudicated incompetent, sueh the consent
shall be granted on behalf of the patient by the patient’s guardian. A patient in
Goodland Hall at the Mendota Mental Health Institute, or a patient detained or
committed under ch. 980 and placed in a facility specified under s. 980.065, may be
filmed or taped for security purposes without the patient’s consent, except that such
a patient may not be filmed in patient bedrooms or bathrooms for any purpose
without the patient’s consent.

SECTION 101. 51.61 (1) (w) 3. of the statutes is amended to read:

51.61 (1) (w) 3. A patient, a patient’s relative who may be liable for the cost of
the patient’s care and treatment, or a patient’s guardian may request information
about charges for care and treatment services at the treatment facility or community
mental health program. If a treatment facility or community mental health program
receives such a request, the treatment facility or community mental health program
shall promptly provide to the individual making the request written information
about the treatment facility’s or community mental health program’s charges for
care and treatment services. Unless the request is made by the patient, the guardian
of a patient-adjudged adjudicated incompetent under¢h--880 in this state, the parent
or guardian of a minor who has access to the minor’s treatment records under s. 51.30
(5) (b) 1., or a person designated by the patient’s informed written consent under s.
51.30 (4) (a) as a person to whom information may be disclosed, information released

under this subdivision is limited to general information about the treatment facility’s



10

11

i2

13

14

15

16

17

18

19

20

21

22

2005 — 2006 Legislature 53 - Rt

SENATE BILL 391 SECTION 101

or community mental health program’s charges for care and treatment services and
may not include information which may not be disclosed under s. 51.30.
SECTION 102. Chapter 54 of the statutes is created to read:
CHAPTER 54
GUARDIANSHIPS AND CONSERVATORSHIPS
SUBCHAPTER 1
DEFINITIONS

54.01 Definitions. In subchs I to VI:

(1) “Activities of daily living” means activities relating to the performance of
self care, work, and leisure activities, including dressing, eating, grooming, mobility,
and object manipulation.

(3) “Conservator” means a person who is appointed by a court at an individual’s
request under s. 54.76 (2) to manage the estate of the individual.

(4) “Court” means the circuit court or judge assigned to exercise probate
jurisdiction or the assignee of the judge under s. 757.68 (4m) or 851.73 (1) (g) who is
assigned relevant authority.

(5) “Decedent” means the deceased individual whose estate is subject to
administration.

(6) “Degenerative brain disorder” means the loss or dysfunction of an
individual’s brain cells to the extent that he or she is substantially impaired in his
or her ability to provide adequately for his or her own care or custody or to manage
adequately his or her property or financial affairs.

(7) “Depository account” has the meaning given in s. 815.18 (2) (e).

(9) “Durable power of attorney” has the meaning given in s. 243.07 (1) (a).
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(11) “Guardian of the estate” means a guardian appointed to comply with the
duties specified in s. 54.19 and to exercise any of the powers specified in s. 54.20.

(12) “Guardian of the person” means a guardian appointed to comply with the
duties specified in s. 54.25 (1) and to exercise any of the powers specified in s. 54.25
(2).

(13) “Heir” means any person, including the surviving spouse, who is entitled
under the statutes of intestate succession to an interest in property of a decedent.
The state is an heir of the decedent and a person interested under s. 45.37 (10) and
(11) when the decedent was a member of the Wisconsin Veterans Home at King or
at the facilities operated by the department of veterans affairs under s. 45.385 at the
time of the decedent’s death.

(14) “Impairment” means a developmental disability, serious and persistent
mental illness, degenerative brain disorder, or other like incapacities.

(15) “Incapacity” means the inability of an individual effectively to receive and
evaluate information or to make or communicate a decision with respect to the
exercise of a right or power.

(16) “Individual found incompetent” means an individual who has been
adjudicated by a court as meeting the requirements of s. 54.10 (3).

(17) “Interested person” means any of the following:

(a) For purposes of a petition for guardianship, any of the following:

1. The proposed ward, if he or she has attained 14 years of age.

2. The spouse or adult child of the proposed ward, or the parent of a proposed

ward who is a minor.
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3. For a proposed ward who has no spouse, child, or parent, an heir, as defined
in s. 851.09, of the proposed ward that may be reasonably ascertained with due
diligence.

4. Any individual who is nominated as guardian, any individual who is
appointed to act as guardian or fiduciary for the proposed ward by a court of any
state, any trustee for a trust established by or for the proposed ward, any person
appointed as agent under a power of attorney for health care, as defined in s. 155.01
(4), or any person appointed as agent under a durable power of attorney under ch.
243.

5. If the proposed ward is a minor, the individual who has exercised principal
responsibility for the care and custody of the proposed ward during the period of 60
consecutive days immediately before the filing of the petition.

6. If the proposed ward is a minor and has no living parent, any individual
nominated to act as fiduciary for the minor in a will or other written instrument that
was executed by a parent of the minor.

7. If the proposed ward is receiving moneys paid, or if moneys are payable, by
the federal department of veterans affairs, a representative of the federal
department of veterans affairs, or, if the proposed ward is receiving moneys paid, or
if moneys are payable, by the state department of veterans affairs, a representative
of the state department of veterans affairs.

8. If the proposed ward is receiving long—term support services or similar public
benefits, the county department of human services or social services that is providing

the services or benefits.
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9. The corporation counsel of the county in which the petition is filed and, if the
petition is filed in a county other than the county of the proposed ward’s residence,
the corporation counsel of the county of the proposed ward’s residence.

10. Any other person required by the court.

(b) For purposes of proceedings subsequent to an order for guardianship, any
of the following:

1. The guardian.

2. The spouse or adult child of the ward or the parent of a minor ward.

3. The county of venue, through the county’s corporation counsel, if the county
has an interest.

4. Any person appointed as agent under a durable power of attorney under ch.
243, unless the agency is revoked or terminated by a court.

5. Any other individual that the court may require, including any fiduciary that
the court may designate.

(18) “Least restrictive” means that which places the least possible restriction
on personal liberty and the exercise of rights and that promotes the greatest possible
integration of an individual into his or her community that is consistent with
meeting his or her essential requirements for health, safety, habilitation, treatment,
and recovery and protecting him or her from abuse, exploitation, and neglect.

(19) “Meet the essential requirements for physical health or safety” means
perform those actions necessary to provide the health care, food, shelter, clothes,
personal hygiene, and other care without which serious physical injury or illness will
likely occur.

(21) “Mortgage” means any agreement or arrangement in which property is

used as security.
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(23) “Personal representative” means any individual to whom letters to
administer a decedent’s estate have been granted by the court or by the probate
registrar under ch’. 865, but does not include a special administrator.

(24) “Physician” has the meaning given in s. 448.01 (5).

(25) “Property” means any interest, legal or equitable, in real or personal
property, without distinction as to kind, including money, rights of a beneficiary
under a contractual arrangement, W?action, and anything else that may be

. ai@@eé

(26) “Proposed ward” means a minor, an individual alleged to be incompetent,

the subject of ownership.

or an alleged spendthrift, for whom a petition for guardianship is filed.

(27) “Psychologist” Wag/thig means a licensed psychologist, as defined in s.

455.01 (4).

(28) “Psychotropic medication” means a prescription drug, as defined in s.
450.01 (20), that is used to treat or manage a psychiatric symptom or challenging
behavior.

(29) “Sale” includes an option or agreement to transfer whether the
consideration is cash or credit. It includes exchange, partition, and settlement of title
disputes. The intent of this subsection is to extend and not to limit the meaning of
“sale.”

(30) “Serious and persistent mental illness” means a mental illness that is
severe in degree and persistent in duration, that causes a substantially diminished
level of functioning in the primary aspects of daily living and an inability to cope with
the ordinary demands of life, that may lead to an inability to maintain stable
adjustment and independent functioning without long—term treatment and support

and that may be of lifelong duration. “Serious and persistent mental illness” includes
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schizophrenia as well as a wide spectrum of psychotic and other severely disabling
psychiatric diagnostic categories, but does not include degenerative brain disorder
or a primary diagnosis of a developmental disability or of alcohol or drug dependence.

(32) “Standby conservator” means an individual designated by the court under
s. 54.76 (2) whose appointment as conservator becomes effective immediately upon
the death, resignation, or court’s removal of the initially appointed conservator, or
if the initially appointed conservator is temporarily or permanently unable,
unavailable, or unwilling to fulfill his or her duties.

(83) “Standby guardian” means an individual designated by the court under
s. 54.52 (2) whose appointment as guardian becomes effective immediately upon the
of 't e initially appointed guardian, or if the

%

initially appointed guardian is temporarily or permanently unable, unavailable, or

death, resignation, or court’s semoved

)

unwilling to fulfill his or her duties. ifg,gfgwg%

(84) “Successor conservator” means a al appointed under s. 54.76 (9).

(85) “Successor guardian” means an individual appointed under s. 54.54.

(86) “Surviving spouse” means an individual who was married to the decedent
at the time of the decedent’s death. “Surviving spouse” does not include any of the
following:

(a) An individual who obtains or consents to a final decree or judgment of
divorce from the decedent or an annulment of their marriage, if the decree or
judgment is not recognized as valid in this state, unless the 2 subsequently
participated in a marriage ceremony purporting to marry each other or they

subsequently held themselves out as husband and wife.
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1 (b) An individual who, following an invalid decree or judgment of divorce or
2 annulment obtained by the decedent, participates in a marriage ceremony with a 3rd
3 individual.
4 (¢) An individual who was party to a valid proceeding concluded by an order
5 purporting to terminate all property rights based on the marriage with the decedent.
6 (88) “Will” includes a codicil and any document incorporated by reference in a
7 testamentary document under s. 853.32 (1) or (2). “Will” does not include a copy,
8 unless the copy has been proven as a will under s. 856.17, but “will” does include a
9 properly executed duplicate original.
10 gm o wﬁ&é«iwm%g SUBCHAPTER II
11 — 1 APPOINTMENT OF GUARDIAN
12 54.10 Appointfgent of guardian. (1) A court may appoint a guardian of the
13 person or a guardian of %e estate, or both, for & propaset

that the individual is a m}\{mr
(e
2 W rt may appoint grguz

ersoreor a guardian of the estate,;

o' both-for-aproposedward iif the court deterniines ear apd convmcmg evidence.
, @’E@? (il ok feasd
that the individual is(a spendthrift. ~ T 1@ ur0ns andis |
’% %»Mw/ s

(3) (a) A court may appoint a guardian of the person or a guardian of the estate,

or both, for an individual based on a finding that the individual is incompetent only

20 if the court finds by clear and convincing evidence that all of the following are true:
21 1. The individual is aged at least 17 years and 9 months.

22 2. For purposes of appointment of a guardian of the person, because of an
23 impairment, the individual is unable effectively to receive and evaluate information
24 or to make or communicate decisions to such an extent that the individual is unable

25 to meet the essential requirements for his or her physical health and safety.
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3. For purposes of appointment of a guardian of the estate, because of an
impairment, the individual is unable effectively to receive and evaluate information
or to make or communicate decisions related to management of his or her property
or financial affairs, to the extent that any of the following applies:

a. The individual has property that will be dissipated in whole or in part.

b. The individual is unable to provide for his or her support.

c. The individual is unable to prevent financial exploitation.

4. The individual’s need for assistance in decision making or communication
is unable to be met effectively and less restrictively through appropriate and
reasonably available training, education, support services, health care, assistive
devices, or other means that the individual will accept.

(b) Unless the proposed ward is unable to communicate decisions effectively in
any way, the determination under par. (a) may not be based on mere old age,

eccentricity, poor judgment, or physical disability.

(¢) In appointing a guardian under this subsection, declaring inco%lpetence to
exercise a right under s. 54.25 (2) (¢), or determining what powers ¥4s é{éppropriate
for the guardian to exercise under s. 54.18, 54.20, or 54.25 (2) (d), the' court shall
consider all of the following:

1. The report of the guardian ad litem, as required in s. 54.40 (4).

2. The medical or psychological report provided under s. 54.36 (1) and any
additional medical, psychological, or other evaluation ordered by the court under s.
54.40 (4) (e) or offered by a party and received by the court.

3. Whether the proposed ward has engaged in any advance planning for

financial and health care decision making that would avoid guardianship, including
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by executing a durable power of attorney under ch. 243, a power of attorney for health
care, as defined in s. 155.01 (10), a trust, or a jointly held account.

4. Whether other reliable resources are available to provide for the individual’s
personal needs or property management, and whether appointment of a guardian is
the least restrictive means to provide for the individual’s need for a substitute
decision maker.

5. The preferences, desires, and values of the individual with regard to personal
needs or property management.

6. The nature and extent of the individual’s care and treatment needs and
property and financial affairs.

7. Whether the individual’s situation places him or her at risk of abuse,
exploitation, neglect, or violation of rights.

8. Whether the individual can adequately understand and appreciate the
nature and consequences of his or her impairment.

9. The individual’s managément of the activities of daily living.

10. The individual’s understanding and appreciation of the nature and
consequences of any inability he or she may have with regard to personal needs or
property management.

11. The extent of the demands placed on the individual by his or her personal
needs and by the nature and extent of his or her property and financial affairs.

12. Any physical illness of the individual and the prognosis of the individual.

13. Any mental disability, alcoholism, or other drug dependence of the
individual and the prognosis of the mental disability, alcoholism, or other drug

dependence.
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1 14. Any medication with which the individual is being treated and the
2 medication’s effect on the individual’s behavior, cognition, and judgment.
3 15. Whether the effect on the individual’s evaluative capacity is likely to be
4 temporary or long term, and whether the effect may be ameliorated by appropriate
5 treatment. N
6 16. Other relevant evidence. e
7 (d) nting a guardian under this subsection, declaring
8 incompetenc exercise a right under s. 54.25 (2) (¢), or determining what powers
59 /f -it/ig appropriate for the guardian to exercise under s. 54.18, 54.20, or 54.25 (2) (d),
10 the court shall determine if additional medical, psychological, social, vocational, or
11 educational evaluation is necessary for the court to make an informed decision
12 respecting the individual’s competency to exercise legal rights and may obtain
13 assistance in the manner provided in s. 55.06 (8) whether or not protective placement
14 is made.
. ) . . . b
15 (e) In appointing a guardian under this subsection, the court shall authorize 0 o C %

16 the guardian to exercise only those powers under ss. 54.18, 54.20, and 54.25 (2) (d) %/

17 that are necessary to provide for the individual’s personal needs and property

18 management and to exercise the powers in a manner that is appropriate to the

19 individual and that constitutes the least restrictive form of interventi on. - TN
}z&«& PR AR, s AR z% A b g‘f‘w”’é to

a guar&”ﬁn of the person and a guarchan of the ) &= = y
(2pund ’v»%mé;é"“
estate for an 1nd1v1duafthe court may appoint separate persons to be guar ian of

(4) If the court aPPOInt ot

22 the person and of the estate, or may appoint one person to act as both.
23 (5) The court may appoint coguardians of the person or coguardians of the

24 estate, subject to any conditions that the court imposes.
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54.12 (1) (e) Make payment to the agent under a durable power of attorney of
the ward.
(f) Make payment to the trustee of any trust created for the benefit of the ward.
SUBCHAPTER III
NOMINATION OF GUﬁ»I}QWIA/AN;WWM é

A2 ,
15 Ly = POWERS AN]QMWIMITATIONS

TotenTiAL ConFLilcTe OF NTEREST, N

-

54215 (2) AGENT UNDER DURABLE POWER OF ATTORNEY. The court shall appoint as

guardian of the estate an agent under a proposed ward’s durable power of attorney,
unless the court finds that the appointment of an agent is not in the best interests
of the proposed ward.

(3) AGENT UNDER A POWER OF ATTORNEY FOR HEALTH CARE. The court shall appoint
as guardian of the person the agent under a proposed ward’s power of attorney for
health care, unless the court finds that the appointment of the agent is not in the best
interests of the proposed ward.

(4) PERSON NOMINATED BY PROPOSED WARD.

(8) STATEMENT OF ACTS BY PROPOSED GUARDIAN. (a) At least 96 hours before the
hearing under s. 54.44, the proposed guardian shall submit to the court a sworn and
notarized statement as to whether any of the following is true:

1. The proposed guardian is currently charged with or has been convicted of a
crime, as defined in s. 939.12.

2. The proposed guardian has filed for or received protection under the federal
bankruptcy laws.

3. Any license, certificate, permit, or registration of the proposed guardian that
is required under chs. 440 to 480 or by the laws of another state for the practice of

a profession or occupation has been suspended or revoked.
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4. The proposed guardian is listed under s. 146.40 (4g) (a) 2.

(b) If par. (a) 1., 2., 3., or 4. applies to the proposed guardian, he or she shall
include in the sworn and notarized statement a description of the circumstances
surrounding the applicable event under par. (a) 1., 2., 3., or 4.

54.18 General duties and powers of guardian; limitations; immunity.
(1) A ward retains all his or her rights that are not assigned to the guardian or
otherwise limited by statute. A guardian acting on behalf of a ward may exercise only
those powers that the guardian is authorized to exercise by statute or court order.
A guardian may be granted only those powers necessary to provide for the personal
needs or property management of the ward in a manner that is appropriate to the
ward and that constitutes the least restrictive form of intervention.

(2) A guardian shall do all of the following:

(a) Exercise the degree of care, diligence, and good faith when acting on behalf
of a ward that an ordinarﬂy prudent person exercises in his or her own affairs.

(b) Advocate for the ward’s best interests, including, if the ward is protectively
placed under ch. 55 and if applicable, advocating for the ward’s applicable rights
under ss. 50.09 and 51.61.

(c) Exhibit the utmost degree of trustworthiness, loyalty, and fidelity in relation
to the ward.

(d) Notify the court of any change of address of the guardian or ward.

(3) No guardian may do any of the following:

(b) Lend funds of the ward to another individual or to an entity, unless the court
first approves the terms, rate of interest, and any requirement for security.

54.19 Duties of guardian of the estate. Subject to s. 54.18 (1) and except

as specifically limited in the order of appointment, the guardian of the estate shall,
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1 following any applicable procedures of s. 54.22, do all of the following in order to
2 provide a ward with the greatest amount of independence and self-determination
3 with respect to property management in light of the ward’s functional level,
4 understanding, and appreciation of his or her functional limitations and the ward’s
5 personal wishes and preferences with regard to managing the activities of daily
6 living: @
7 (2) Retain, expend, distribute, sell, or invest the ward’s property, rents, inck,
8 benefits, and proceeds and account for all of them, subject £0 4 !{7 8 6O fé% BRI
9 (3) Determine, if the ward has executed a will, the will’s locz;tion ie
10 the appropriate persons to be notified in the event of the ward’s death, and, if the
11 death occurs, notify those persons.
12 (4) Use the ward’s income and property to maintain and support the ward and
13 any dependents of the ward.
14 (5) Prepare and file an annual account as specified in s. 54.62.
15 (6) At the termination of the guardianship, deliver the ward’s assets to the
16 persons entitled to them.
17 (8) File, with the register of deeds of any county in which the ward possesses
18 real property of which the guardian has actual knowledge, a sworn and notarized
19 statement that specifies the legal description of the property, the date that the ward
20 is determined to be an incompetent, and the name, address, and telephone number
; 1 of the ward’s guardian and any surety on the guardian’s bond.
INSERT .
pS-al [22 ) ﬂ) Perform any other d‘?ty required by the court order. |
23 54.20 Powers of guardian of the estate. (1) (a) The ward’s understanding
24 of the harm that he or she is likely to suffer as the result of his or her inability to

25 manage property and financial affairs.
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(b) The ward’s personal preferences and desires with regard to managing his
or her activities of daily living.

(¢) The least restrictive form of intervention for the ward.

(2) POWERS REQUIRING COURT APPROVAL. The guardian of the estate may do any
of the following with respect to the ward’s income and assets only with the court’s
prior written approval following any petition and upon any notice and hearing that
the court requires:

(a) Make gifts, under the terms, including the frequency, amount, and donees
specified by the court in approval of a petition under s. 54.21.

(c) Establish a trust as specified under 42 USC 1396p (d) (4) and transfer assets
into the trust.

(d) Purchase an annuity or insurance contract and exercise rights to elect
options or change beneficiaries under insurance and annuity policies and to
surrender the policies for their cash value.

(e) Ascertain, establish, and exercise any rights available to the ward under a
retirement plan or account.

(f) Exercise any elective rights that accrue to the ward as the result of the death
of the ward’s spouse or parent.

(g) Release or disclaim, under s. 854.13, any interest of the ward that is received
by will, intestate succession, nontestamentary transfer at death, or other transfer.

(i) Provide support for an individual whom the ward is not legally obligated to
support.

(j) Convey or release a contingent or expectation interest in property, including
a marital property right and any right of survivorship that is incidental to a joint

tenancy or survivorship marital property.
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(8) POWERS THAT DO NOT REQUIRE COURT APPROVAL. The guardian of the estate
may do any of the following on behalf of the ward without first receiving the court’s
approval:

(a) Provide support from the ward’s income and assets for an individual whom
the ward is legally obligated to support.

(b) Enter into a contract, other than a contract under sub. (2) or that is
otherwise prohibited under this chapter.

(c) Exercise options of the ward to purchase securities or other property.

(d) Authorize access to or release of the ward’s confidential financial records.

(e) Apply for public and private benefits.

(k) Take any other action, except an action specified under sub. (2), that is
reasonable or appropriate to the duties of the guardian of the estate.

54.21 Petition to transfer ward’s assets to another. (1) In this section:

(a) “Disabled” has the meaning given in s. 49.468 (1) (a) 1.

(b) “Other individual” means any of the following:

1. The ward’s spouse, if any.

2. The ward’s close friend, if any, and if the close friend meets the requirements
of s. 50.94 (3) (e) 1. and 2.

3. The guardian ad litem of the ward’s minor child, if any.

4. The ward’s disabled child, if any.

5. Any of the ward’s siblings who has an ownership interest in property that
is co—owned with the ward.

6. Any of the ward’s children who provides care for the ward as specified in 42

USC 1396p (c) (2) (A) iv.
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(c) “Will, trust, or other instrument” includes a revocable or irrevocable trust,
a durable power of attorney, or a marital property agreement.

(2) A guardian or other individual who seeks an order authorizing and
directing the guardian of the estate to transfer any of a ward’s income or assets to
or for the benefit of any person shall submit to the court a petition that specifies all
of the following:

(a) Whether a proceeding by anyone seeking this authority with respect to the
ward’s income and assets was previously commenced and, if so, a description of the
nature of the proceeding and the disposition made of it.

(b) The amount and nature of the ward’s financial obligations, including
moneys currently and prospectively required to provide for the ward’s maintenance,
support, and well-being and to provide for others dependent upon the ward for
support, regardless of whether the ward is legally obligated to provide the support.
If the petitioner has access to a copy of a court order or written agreement that
specifies support obligations of the ward, the petitioner shall attach the copy to the
petition.

(¢) The income and assets of the ward that is the subject of the petition, the
proposed disposition of the property, and the reasons for the disposition.

(d) The wishes, if ascertainable, of the ward.

(e) As specified in sub. (3), whether the ward has previously executed a will or
similar instrument.

(f) A description of any significant gifts or patterns of gifts that the ward has

made.
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(g) The current and likely future effect of the proposed transfer of assets on the
ward’s eligibility for public benefits, including medical assistance or a benefit under
s. 46.27.

(h) Whether the guardian of the person and the guardian of the estate, if not
the petitioner, agree with or object to the transfer.

(1) The names, post—office addresses, and relationships to the ward of all of the
following:

1. Any presumptive adult heirs of the ward who can be ascertained with
reasonable diligence.

2. If the ward has previously executed a will, trust, or other instrument, the
named or described beneficiaries, if known, under the most recent will, trust, or other
instrument executed by the ward.

(3) (a) If a ward has previously executed a will, trust, or other instrument for
nontestamentary transfer and the petitioner is able, with reasonable diligence, to
obtain a copy, the petitioner shall provide the copy to the court, together with a
statement that specifies all of the following:

1. The manner in which the copy was secured.

2. The manner in which the terms of the will, trust, or other instrument for
nontestamentary transfer became known to the petitioner for nontestamentary
transfer.

3. The basis for the petitioner’s belief that the copy is of the ward’s most recently
executed will, trust, or other instrument.

(b) If the petitioner is unable to obtain a copy of the most recently executed will
or other dispositive estate planning document or is unable to determine if the ward

has previously executed a will or other dispositive estate planning document, the
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petitioner shall provide a statement to the court that specifies the efforts that were
made by the petitioner to obtain a copy or ascertain the information.

(¢) If a copy of the most recently executed will or other dispositive estate
planning document is not otherWise available, the court may order the person who
has the original will or other dispositive estate planning document to provide a
photocopy to the court for in camera examination. The court may provide the
photocopy to the parties to the proceeding unless the court finds that doing so is
contrary to the ward’s best interests.

(d) The petitioner and the court shall keep confidential the information in a will
or other dispositive estate planning document, or a copy of the will or other
dispositive estate planning document, under this subsection, and may not, unless
otherwise authorized, disclose that information.

(4) The petitioner shall serve notice upon all of the following, together with a
copy of the petition, stating that the petitioner will move the court, at a time and
place named in the notice, for the order described in the petition:

(a) If not the same as the petitioner, the guardian of the person and the
guardian of the estate.

(b) Unless the court dispenses with notice under this subsection, the persons
specified in sub. (2) (i), if known to the petitioner.

(¢) The county corporation counsel, if the county has an interest in the matter.

(5) The court shall consider all of the following in reviewing the petition:

(a) The wishes of the ward, if known.

(b) Whether the duration of the ward’s impairment is likely to be sufficiently
brief so as to justify dismissal of the proceedings in anticipation of the ward’s

recovered ability to decide whether, and to whom, to transfer his or her assets.



[

T e e T T e S T S T G S U O O
O O N, Ut R W -

20
21
22
23
24
25

© © N e ot oA W N

2005 — 2006 Legislature ~71- ARt

SENATE BILL 391 SECTION 102

(c) Whether the proposed transfer will benefit the ward, the ward’s income and
assets, or members of the ward’s immediate family.

(d) Whether the donees or beneficiaries under the proposed disposition are
reasonably expected objects of the ward’s generosity and whether the proposed
disposition is consistent with any ascertained wishes of the ward or known estate
plan or pattern of lifetime gifts that he or she has made.

(e) Whether the proposed disposition will produce tax savings that will
significantly benefit the ward, his or her dependents, or other persons for whom the
ward would be concerned.

(f) The factors specified in sub. (2) (a) to (i) and any statements or other evidence
under sub. (3).

(g) Any other factors that the court determines are relevant.

(6) The court may grant the petition under sub. (2) and enter an order
authorizing and directing the guardian of the estate to take action requested in the
petition, if the court finds and records all of the following:

(a) That the ward has incapacity to perform the act for which approval is sought
and the incapacity is not likely to change positively within a reasonable period of
time.

(b) That a competent individual in the position of the ward would likely perform
the act under the same circumstances.

(¢c) That, before the ward had incapacity to perform the act for which approval
is sought, he or she did not manifest intent that is inconsistent with the act.

(7) Nothing in this section requires a guardian to file a petition under this
section and a guardian is not liable or accountable to any person for having failed to

file a petition under this section.
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54.25 (1) DuTiES. A guardian of the person shall do all of the following:

(b) 1. Regular inspection, in person, of the ward’s condition, surroundings, and
treatment.

2. Examination of the ward’s patient health care records and treatment records
and authorization for redisclosure as appropriate.

3. Attendance and participation in staff meetings of any facility in which the
ward resides or is a patient, if the meeting includes a discussion of the ward’s
treatment and care.

4. Inquiry into the risks and benefits of, and alternatives to, treatment for the
ward, particularly if drastic or restrictive treatment is proposed.

5. Specific consultation with providers of health care and social services in
making all necessary treatment decisions.

(2) Powers. (a) Rights and powers of a guardian of the person. A guardian of
the person has only those rights and powers that the guardian is specifically
authorized to exercise by statute, rule, or court order. Any other right or power is
retained by the ward, unless the ward has been declared incompetent to exercise the
right under par. (c¢) or the power has been transferred to the guardian under par. (d).

(b) Rights retained by individuals determined incompetent. An individual
determined incompetent retains the power to exercise all of the following rights,
without consent of the guardian:

1. To have access to and communicate privately with the court and with
governmental representatives, including the right to have input into plans for
support services, the right to initiate grievances, including under state and federal
law regarding resident or patient rights, and the right to participate in

administrative hearings and court proceedings.
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2. Tb have access to, communicate privately with, and retain legal counsel, with
fees paid from the income and assets of the ward, subject to court approval.

3. To have access to and communicate privately with representatives of the
protection and advocacy agency under s. 51.62 and the board on aging and long-term
care.

4. To protest a residential placement made under s. 55.05 (5), and to be
discharged from a residential placement unless the individual is protectively placed
under s. 55.06 or the elements of s. 55.06 (11) are present.

5. To petition for court review of guardianship, protective services, protective
placement, or commitment orders.

6. To give or withhold a consent reserved to the individual under ch. 51.

7. To exercise any other rights specifically reserved to the individual by statute
or the constitutions of the state or the United States, including the rights to free
speech, freedom of association, and the free exercise of religious expression.

(¢) Declaration of incompetence to exercise certain rights. 1. The court may, as
part of a proceeding under s. 54.44 in which an individual is found incompetent and
a guardian is appointed, declare that the individual has incapacity to exercise one
or more of the following rights:

a. The right to consent to marriage.

b. The right to execute a will.

c. The right to serve on a jury.

d. The right to apply for an operator’s license, a license issued under ch. 29, or
a credential, as defined in s. 440.01 (2) (a), if the court finds that the individual is
incapable of understanding the nature and risks of the licensed or credentialed

activity, to the extent that engaging in the activity would pose a substantial risk of
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physical harm to the individual or others. A failure to find that an individual is
incapable of applying for a license or credential is not a finding that the individual
qualifies for the license or credential under applicable laws and rules.

e. The right to consent to sterilization, if the court finds that the individual is
incapable of understanding the nature, risk, and benefits of sterilization, after the
nature, risk, and benefits have been presented in a form that the individual is most
likely to understand.

f. The right to consent to organ, tissue, or bone marrow donation.

2. Any finding under subd. 1. that an individual lacks evaluative capacity to
exercise a right must be based on clear and convincing evidence. In the absence of
such a finding, the right is retained by the individual.

3. If an individual is declared not competent to exercise a right under subd. 1.
or 4., a guardian may not exercise the right or provide consent for exercise of the right
on behalf of the individual. If the court finds with respect to a right listed under subd.
1. a.,d., e, or f. that the individual is competent to exercise the right under some but
not all circumstances, the court may order that the individual retains the right to
exercise the right only with consent of the guardian of the person.

4. Regardless of whether a guardian is appointed, a court may declare that an
individual is not competent to exercise the right to register to vote or to vote in an
election if it finds by clear and convincing evidence that the individual is incapable
of understanding the objective of the elective process. If the petition for a declaration
of incompetence to vote is not part of a petition for guardianship, the same
procedures shall apply as would apply for a petition for guardian