STATE OF WISCONSIN
Senate Journal

Ninety—SeventliRegular Session

WEDNESDAY, May 18, 2005

The Chief Clerk makes the following entries under the  Noes, 0 — None.

abovedate. Passage as amended.
Ayes, 5 — Senators Brown, ZierKkanavas, Breske and
Wirch.
CHIEF CLERK’S ENTRIES R loes. 0 Nore.
The Chief Clerk makes the followingntries dated Friday SenateBill 126
May 13, 2005. Relatingto: changing the requirements for the publication

of city and village ordinances.

Read first time and referred: Introductionof Senate Amendment 1 to Senate Substitute

SenateBill 205 Amendmentl.
Relatingto: the sale of home-canned food. Ayes, 4 — Senators Brown, Zien, Kanavas and Breske.
By Senators Harsdorf, Grothman and A.asee; Noes, 1 — Senator W¢h.

cosponsoretly Representatives Rhoades, Gronemus, Lothian, Adoption of Senate Amendment 1 to Senate Substitute
Musser, Pettis, Kreibich, Ainsworth, Ballweg, Albers, amendmentt.

Petrowski,Lamb and Ott.

To committee omgricultur e and Insurance Ayes, 4 — Senators Brown, Zien, Kanavas and Breske.

Noes, 1 — Senator M¢h.
Adoption of Senate Substitute Amendment 1.

The committee on Veterans, Homeland Security Ayes, 3 — Senators Brown, Zien and Kanavas.
Military Affairs, Small Business and GovernmenReform Noes, 2 — Senators Breske andan.
reports and recommends: Passage as amended.
AssemblyBill 79 Ayes, 3 - Senators Brown, Zien and Kanavas.
Relatingto: authorizing a city or village to abolish its Noes, 2 — Senators Breske anaaN.

police department andontract for law enforcement services ganateBill 34

with a county Relating to: the method of filling vacancies in certain
Concurrence. county,city, village, and town elective fies.
Ayes, 5 - Senators Brown, ZierKanavas, Breske and Passage.

Wirch. Ayes, 3 — Senators Brown, Zien and Kanavas.
Noes, 0 — None. Noes, 2 — Senators Breske aniaN.

SenateBill 118 SenateBill 4

Relatingto: authorizing a city oa village to abolish its Relating to: the size of the county boardsapervisorsn
police department andontract for law enforcement services certaincounties and the common council in certain cities.

with a county Adoption of Senate Substitute Amendment 1.

Introduction of Senate Amendment L Ayes, 3 — Senators Brown, Zien and Kanavas.
Ayes, 5 - Senators Brown, ZierKanavas, Breske and Noes, 2 — Senators Breske andaN.

Wirch. Passage as amended.

Noes, O = None. A 3 — Senators Brown, Zien and Kanav
Adoption of Senate Amendment 1. N)(/)eez, 2 SZnZtc())rss Br%ské ar?dd?vl. anavas.

Ayes, 5 — Senators Brown, ZierKanavas, Breske and RONALD BROWN

Wirch. )
Noes, 0 — None. Chairperson

Introduction of Senate Amendment 2. _
Ayes, 5 — Senators Brown, ZierKanavas, Breske and SenateClearinghouse Rule04-107

Wirch. Relating to implementing general and registration air
Noes. 0 — None. permitprogram as required 3003 Wsconsin Act 18.
| Submitted by Department of Natural Resources.
Adoption of Senate Amendment 2. Report received from Agencllay 11, 2005.
Ayes, 5 - Senators Brown, ZierKanavas, Breske and Referred to committee on Energy, Utilities and
Wirch. Information Technology May 13, 2005.

222


https://docs.legis.wisconsin.gov/document/cr/2004/107
https://docs.legis.wisconsin.gov/document/cr/2004/107
https://docs.legis.wisconsin.gov/document/acts/2003/118

JOURNAL OF THE SENAE [May 18, 2005]

SenateClearinghouse Rule05-004

Relatingto the payment program for damage caused by

endangerednd threatened species of wildlife and grejves
to hunting dogs and pets.

Submitted by Department of Natural Resources.

Report received from Agenciylay 11, 2005.

Referred to committee onNatural Resources and
Transportation, May 13, 2005.

SenateClearinghouse Rule05-005

INTRODUCTION, FIRST READING AND
REFERENCE OF PROPOSALS

Readand referred:

SenateJoint Resolution 25
Relatingto: standards for redistricting assembly and senate
districts(first consideration).
By Senator Rissercosponsored by Representative Kessler
To committee orLabor and Election Process Reform

Relatingto the payment program for damage caused by

endangerednd threatened species of wildlife and grejves
to livestock.

Submitted by Department of Natural Resources.

Report received from Agenciylay 11, 2005.

Referred to committee onNatural Resources and
Transportation, May 13, 2005.

SenateClearinghouse Rule05-010

Relating to electrical constructiorand afecting small
businesses.

Submittedby Department of Commerce.

Report received from Agencilay 12, 2005.

Referredto committee ofvVeterans, HomelandSecurity,
Military Affairs, Small Business and Government Reform,
May 13, 2005.

The committee on Natural Resources and

Transportation reports and recommends:

SenateClearinghouse Rule04-128

Read first time and referred:

SenateBill 206

Relatingto: transportation for pupilparticipating in the
openenrollment program.

By Senators Brown, Reynolds, Roessker Lasee, Olsen
and Grothman; cosponsored by Representatives Gronemus,
Musser, Gard, Hines, Jensen, Ballweg, Pridemore, Oift,
Williams, Albers and Stone.

To committee orEducation.

SenateBill 207

Relatingto: being physically in possessiafi a firearm,
bow, or crossbow while hunting captive desrother captive
wild animals.

By Senators Kedziel.assa and dylor; cosponsored by
RepresentativeGundersonGard, Albers, Bies, Hahn, Hines,
Krawczyk, Lehman, LeMahieu, Molepske, Nass, Ott,
Petrowski,Pettis, Pridemore an¥.

To committee orNatural Resources and Tansportation.

SenateBill 208
Relating to: designating and marking USH 45 tw

Relating to the dry cleaner environmental responsewisconsinLabor Highway

program.
No action taken.

SenateClearinghouse Rule04-136
Relatingto the administration of the managed forest law
No action taken.

NEAL KEDZIE
Chairperson

Senateamendment 1 t8enate Bill 660offered by Senator
Leibham.

Senate substitute amendment Samate Bill 103offered
by Senator Kanavas.

The ChiefClerk makes the following entries datagegday,
May 17, 2005.

Senateamendment 1 t8enate Bill 155offered by Senators
Hansen,Carpenter Lassa, DeckerErpenbach, Wch and
Risser.
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By Senators Zien, dylor, Darling, CarpenterMiller,
Decker and Lassa; cosponsored by Representatives Colon,
Hines,Sinicki, Van Akkeren, ParisiSheridan, Pocan, Lehman,
Seideland Molepske.

To committee oNatural Resources and Tansportation.

PETITIONS AND COMMUNICA TIONS

State of Wisconsin
March 18, 2005

The Honorable, The Senate:

Pursuanto Senate Ruld6(2)(c) | am writing to direct that
Assembly Bill 107 be withdrawn from the committee on
Veterans, Homeland Security Military Affairs, Small
Businessand Government Reform and rereferred to the
committeeon Senate Organization | have obtained the
consenf the appropriate chairperson.

Sincerely,

ALAN LASEE
Senate President

State of Wisconsin
Legislative Audit Bureau

May 11, 2005
The Honorable, The Legislature:

As required by s13.94(1)(em)Wis. Stats., we have completed
our annual financial audit and biennjaogram evaluation of
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the Wisconsin Lottery which is administered by the revenue®r program revenues. Howeyeie identified several
Departmentf Revenue. W& have issued an unqualified opinion inactive loans and grants for which it had previously
on the Wisconsin Lottens fiscal year (FY) 2002-03 and FY encumberedunds. If desiredthe Legislature could direct the
2003-04financial statements. Departmenbf Commerce to liquidate and lapse to the General

Total sales increased from $406.7 million in FY 1999-2000 td-Und $337,000 in inactive encumbrances relatedj¢oeral
$482.9million in FY 2003-04, or 18.7 percent. Both instant PUrposerevenue appropriations. In addition, we have identified
gameand on-line ticket sales increased during this periooatotal of $7.3 millionin inactive encumbrances and additional
Approximately $2.2 billion in property tax relief haseen Palancesrelated to a Department of Commerpeogram
provided through gaming-related ~proceeds since thd€venueappropriation for loans and grants.
WisconsinLottery’s inception in 1988. Fourth,2001 Wsconsin Act 109irected the Department of

Becauseénstant game ticket sales account forrtigority of the ~ Administration (DOA) to ofer for sale 21 aircraft antb
WisconsinLottery’s revenues, weeviewed the process used to depositthe salegproceeds, less any related liabilities, to the
develop instant games, including those filifted with ~ GeneraFund. As of March 31, 2005, DO#ad sold 1 of those
copyrighted or trademarked propertieswe include a aircraft. However it deposited all sales proceeds to onésof
recommendationto formalize game development and OWN program revenue appropriations. If the Legislature
managemenpractices and analysese\llso found that a loss believesthat DOA shouldnstead have lapsed funds at the end
of approximately $212,000 was incurred in 2003 wherPf each fiscal yeait could direct DOA to immediately lapse net
participation in a Super Bowl prize drawing tied to the salesproceeds for FYs 2002-03 and 2003-04, which total to
Powerballgame was cancelled.afhclude a recommendation @PProximately$241,000, as general purpose revenue of the
that the Wsconsin Lottery protect itself by ensuring tiitst ~ GeneralFund.

contractsrequire a performance bond or similar guarantees. Finally, the State Historical Society ofi¥¢onsin accounts for

We appreciate the courtesy and cooperation extended to us gftain donationsin the Historical Society flist Fund, the

WisconsinLottery staf in the Department of Revenue. The Society'sendowment fund. Howeveare foundthat the Society
Department’g‘esponse follows the appendices_ hasnot taken into consideratian additional $11 million that

hasbeen available in therdist Fund since FY 1997-98. The

Sincerely, majority of these funds are restricted for purposes specified by
JANICE MUELLER the donors, and the Sociesyturrent policy is to spend up to 5
State Auditor percent of its balances each y&re Legislature may wish to
State of Wisconsin direct that the Societg’ Board of Curators take into
Legislative Audit Bureau consideratiorthe additional $1.1 million in trust fund balances
May 12, 2005 whendeveloping future expenditure plans.

; . A more detailed explanation of these available funds is
The Honorable, The Legislature: attachedWe hope thayou find this information useful. If you

In March 2005, we completed our fiscal year (FY) 2003-04aveany questions or comments, please contact me.
single audit of the State of lgconsin and issued our report Sincerely

(report05-5). During the course of oaudit and subsequent
follow-up, we identified $4.5 million available to tt@eneral JANICE MUELLER

Fundfrom other funds and accounts that the Legislature magtate Auditor

wish to consider during the current biennial budget State of Wisconsin
deliberationsIn addition, we identified an erran the State Legislative Audit Bureau
Historical Societyof Wisconsin$ internal accounting records way 13, 2005

that understated the balance in its endowment fund by $1'+he Honorable, The Legislature:

million.

. . We have completed an annual financial audit of the Department
First, in FY 2003-04, the Department oWorkforce  of Employee Tust Funds, as requested by the Department and
Developmen(DWD) received $3.0 million in federal funds as g fyfill our audit requirements undes. 13.94(1)(dd) Wis.
reimbursementfor costs incurred in prior years dgcal  giats The audit covered calendar year 2003. The statements
governmentsas well as expenditures chedto a prior-year g4 our unqualified opinion on them are included in the
general purpose revenue appropriation. Howeeher than  pepartmentsecently issued financial report, whiprovides

accountingfor thesefunds as general purpose revenue of thénformation on the financial position and activity of various
GeneralFund, as required by statute, DWD deposited thesgenefitprograms available to public employees.
funds in an unrelated federal appropriation. Alternatives

g}f(iuw?r? egrx%l?gs;ggai;h%s"e Ofru r;ds Jr?ic}r?eofe ﬂee;ﬁlng;?d resultsin 2003. The Statg’issuance of appropriation bonds at
ing h K | he lati hority bef the end of 2003 to finance paymeot its liabilities for the
reiqlg;lcrj\i%éh%rﬁgency to seek legisiative authority be OreVVisconsinRetirementSystem (WRS) and the Accumulated
P T ) Sick Leave Conversion Credit program significantly improved
Secondyve identified a bank account holding $906,000 relateghe financial position of both of these programs. However
to Wisconsin Hea_lth EducatloAss_lstance Loan (WHEAL) employers have experienced recent increases WRS
revenuebonds. This bank account is no longer neduExause  contribution rates as a result of investment experience and
therelatedrevenue bonds have been fully repaid. If desired, thgenefit changes. The maturation of the WRS presents
Legislaturecould directthe Higher Educational Aids Board, challengedor management of the system in the future.

which administers the loan prograte, close the account and |, 2002, the Department began work on a new bepegiment
transfer the balance, as well as any future student loaQysiem However after experiencing ongoing tidulties and
repaymentsio the General Fund for general appropriation.  yajavsin the project and incurring $3.9 millidn costs, the
Third, the Department of Commerce administers tigcdhsin  Departmentterminated contracts for the development of the
Development Fund, which was establishedrtwvide loans and newsystem in 2004. Subsequenitycontracted with another
grantsfor economic development. At the time a loan or grantonsultingfirm, at a contract amount of $198,000, to assess the
is awarded,Commerce encumbers either general purposproject.Severakontributing factors were identified, including

Most of theDepartmens programs reported positive financial
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inadequate project management by the DepartmentWe appreciate the courtesy and cooperation extended to us by
insufficienttechnical skills by the project team, and failure byDHFS and the plan administrator for HIRS®responsdrom

an external project monitoring firm to complete its intendedDHFS follows the appendix.

role. In February2005, the Department contracted with a newsincerely,

firm, at a contract amount of $4.5 million, to implement the newjaNICE MUELLER

paymentsystem incrementally State Auditor

Finally, accompanying this lettds a management letter we . State of Wisconsin
providedto the Department, which includes an auditoeport Office of the Commissioner of Insurance
oninternal control and compliance, as required by Governmeiday 12, 2005

Auditing Standards.We did not identify any control or The Honorable, The Legislature:

compliance concerns required to beeported under these |n accordance with $01.427(9) Wis. Stat., | am pleased to

standards. submitthis report to the W§consin Legislature. This report is
Wi . . 0 evaluate thémpact thatl995 Wsconsin Act 1thas had on
e appreciate the courtesy and cooperation extended to us & following:

the Departmens’ staf during our audit. ' . CL

(a) The number of health care providers practicing in
Sincerely, Wisconsin.

(b) The fees that health care providers pay under s.
JANICE MUELLER 655.27(3) Wis. Stats.
State Auditor (c) Thepremiumsthat health care providers pay for health

careliability insurance.
Theevaluation performed included the collection and analysis
of statistics regardinthe number of health care providers and

State of Wisconsin
Legislative Audit Bureau

May 17, 2005 premiumschagedfor health care liability insurance. Analysis
of these statistics determined the only discernalfertebn
The Honorable, The Legislature: theseareas has been an estimated $89 million reduction in the

_ ~actuariallydetermined assessment levels undéi55.27(3)
At therequest of the Department of Health and Family Servicegis. Stats., over the last seven years.
(DHFS), we have completed a financial audit of tHealth  The attached report provides information regarditige

InsuranceRisk—Sharing Plan (HIRSP) for fiscal year (FY) packgroundf Act 10, thestatistics and the analysis performed.
2003-04. HIRSP provides medical and prescription drugSincerely

insurancefor almost 19,00@olicyholders who are unable to

obtain coverage in the private market or who lostJORGEGOMEZ

employer—-sponsoredgroup health insurance. @V have COmMMmissioner _

provided an unqualified opinion on HIRS$’ financial State of Wisconsin

statements. Department of Administration
May 13, 2005

HIRSP's financial position continued to improve during FY The Honorable, The Legislature:

2003—04HA(;ter several years of laccountir;g degfig“glgo 4. In compliance with Wconsinstatute 16.548, please find the
programhad a positive accountirigalance at June 30, - WisconsinOffice of Federal/State Relatiogsarterly report to
be submitted to the Legislature for the first quarter of 2005.
on June 30, 2004. Policyholder enroliment continued tOrpig report provides information dhe activities of the éite

increaseduring our audit period, with an increase of 8.1 percenty,yhe statusf federal legislation of concern to the state of
However,we note that growth in enroliment has slowed in the\Nisconsin.

first nine months of FY 2004-05. Pleasecontact me if you have any questions about this material.

Net claims costs increased by 21.0 perciming FY 2003-04.  Sincerely,

In response to increasing program costs, DHFS and HIRSPVMARC MAROTTA

Board of Governorsincreased the usual and customarySecretary

discountsapplied to medical bills. This had thefesft of State of Wisconsin
reducingthe amount oprogram costs shared by policyholders, Claims Board
insurersand health care providers. Furthemoposed statutory May 11, 2005

changesto address a technical issue in HIRSBtatutory The Honorable, The Legislature:

funding formula are included in the 2005-07 biennial budge ) ,
bill, 2005 Assembly Bill 100. Encloseds the report of the State Claims Board covering the

claimsheard on April 29, 2005.
We identified two types of claimerrors during our audit. First, The amounts recommended for payment under $5,000 on
pharmacyclaims totaling $210,68@&ere inappropriately paid claimsincluded in this report have, under the provisions of s.
on behalf of 302 terminated policyholdeB¥HFS has withheld 16.007 Stats., been paid directly by the Board.
paymento the former plan administrator for the inappropriatetne Board is preparing the bill(s) on the recommended

payments. Second, policyholder deductibles wemot g\ arq(s)over $5,000, if anyand will submit such to the Joint
consistently carried forward between calendar years, aginance Committee for legislative introduction.

{fe]gil:I(;ee%%}ét?é?é:t%yéstgt;?%l:‘ltéi%légzggg”@lgggggnz\r:g{pal his report is for the information of the Legislature. The Board
DHFStake steps to provide refunds to policyholders who havﬁ/omd appreciateyour acceptance and spreading it upon the
overpaid their deductibles and ensure that the new plarjournalto inform the members of the Legislature.
administrator that began administering HIRSP in April Sincerely,

establisheprocedures to properly apply deductibles betweedOHN E. ROTHSCHILD

years. Secretary
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STATE OF WISCONSIN CLAIMS BOARD pointto DETF publications provided to Ms. Martinson that do

The State Claims Board conducted hearings at the State N0t adequately explaithe efect that death would have on

Capitol Building in Madison, Wisconsin, on April 29 payments,including the documentChoosing an Annuity
2005, upon the following cléimS' ’ ’ Option, which contains tables with final columns that are cut

off by the edge of the page. The claimants allege that, given Ms.

Claimant Agency Amount Martinson’s prognosis and her secure financial situation, it
1.Andrea L. Mudrey Dept. of Employee flist Funds madeno sense for her to choose accelerated payrhentise
$31,919.74 shehad no need of the additional funds that option provided.
; ) The claimants also pointo statements by Ms. Martinsen’
Katherine L. Mudrepept. of Employeg;gsgt)llzguggs sister,Nancy Drake, that Ms. Martinson made it clear before

her death that it was her desire to assist her daughters
financially. Ms. Drake also states that Ms. Martinson wety

ill by the time she make her death benefit choice and was no
longer in a position to understand the complexities of the
optionsprovided to her In support of Ms. Drake’statement,

the claimants provide ketter from Ms. Martinsols’ physician,
indicatingthat she was taking medicatiarich would have
impaired her cognitive function. Thelaimants state that,
although she was assisting her sister with other financial

2.Tussie Mussie, Ltd.Dept. of Revenue$2,902.13
Tussie Mussie, Ltd.Dept. of Revenue$3,018.81
Tussie Mussie, Ltd.Dept. of Revenue$3,094.56

3.Pamela J. KnaueDept. of Revenue$22,817.97

4. Allstate Ins. Co. Ins. Commsnr  $6,595,649.00

Allstate IndmntyCo.Ins. Commsnr ~ $882,918.00 matters,Ms. Drake was unaware that Ms. Martinson was
Alsate Life Ins. Colns. Commsnr  $261,646.00  TArE0 SERmE, (SEpd I8 R e e paperwork to
Hotﬁgbkm;k Ngéns.:ns. gommsnr igzggf{ggg makethe impact of death on annuity payments more .clEae
rthork.Frop.&tas.Ins. Lommsnr 1953, claimantsbelieve that, given her expressed detsirassist her
Nrthbrk. Indmnty  Ins. Commsnr ~ $773,992.00 childrenfinancially, Ms. Martinson would have chosen Life
American Mfgs.Mutins. Commsnr ~ $377,755.00 with 180Payments Guaranteed, without Accelerated Payments
Amer. Motorists InsIns. Commsnr  $718,024.00 hadshe been adequately informed by DETFhe claimants
American Prctn. Insns. Commsnr  $182,041.00 state that this choice would have provided an additional

$31,919.740 each claimant.

The Department of Employeedst Funds recommends denial
of this claim. DETF points to the fact that theva@bsolutely no
disputethat Ms. Martinson did choogke “L60” Accelerated
Payment®ption.DETF states that it has a duty to carry out the
clearly expressed wishes of a WRS participantd has no
authority to second guess that participanbenefit choice.

LumbermensMut.Cas.Ins.Commsnr $2,121,711.00

5.Jennifer L. Hall Dept. of Ag., Tade & CnsmrProt.
$2,195.30
The following claims wele consideed and decided

without hearings:

Claimant Agency Amount Although the claimants assert that they withdrew their
6.Randy Neu Dept. of Revenue$b1,447.79 administrﬁti\?eappﬁal ?]udag sovereign immunity issu&asr,]_DléTfF
pointsto the fact that the department never asserted this defense
Randy Neu Dept. of Revenueb2,895.60 andbelieves the appeal was withdrawn due to the claimants’
Randy Neu Dept. of Revenue$2,034.62 inability to show any entitlement under the law to the benefit
Randy Neu Dept. of Revenues625.74 theyrequested. DETF states that the claimants have submitted
misleading copies of documents that they allege DETF
Randy Neu Dept. of Revenue$3,076.07 providedto Ms. Martinson, including one document with half
Randy Neu Dept. of Revenues3,076.07 its pages missing. (The missing pages the ones where the

impact that death would have on payments is clearly
explained.) The claimants have also submittedalleged copy

of theChoosing an Annuity Option document provided to Ms.

1. Andrea L. Mudrey of Minneapolis, Minnesotand Martinson. DETF states that this is clearly not the document
Katherine L. Mudr ey of Monroe, Wisconsin each claim provideto Ms. Martinson, but is a printout of a later edition
$31,919.74for additional death benefits from the retirement postedon the DETF Wb Site. DETF provides a copy of the
accounbf theirdeceased motheiThe claimants’ mothekynn  documentctuallyprovided to Ms. Martinson in January 2001,
Martinson,was diagnosed with terminal cancand was told which contains a full version of all pages and tables. DETF
that she had only a few months to live. She chose to stopoints the fact that all of the documents received by Ms.
working and decided to begin drawing on heriddbnsin  Martinsonexplainher available options in full, including the
RetirementSystem (WRS) annuityMs. Martinson contacted impactof death on benefits and also provided information on
DETF and was provideavith various forms and documents howto change her benefit choice if she wished to do so. DETF
explainingthe available annuity options. She selected Lifestatesthat the claimants are speculating when alleging what
with 60 Payments Guaranteed with Accelerated Payments. M#ls. Martinson would omwould not have wished regarding
Martinsondied in May 2001. The claimants believe that thebenefitpayments to her children, and points to the fact that they
documentgprovided by DETF did not adequately explain the have provided noevidence whatsoever that Ms. Martinson
availableoptions and that, as a result, Ms. Martinson selectediscusseder death benefit choice with anyone. DEAIgo
anoption that, the claimants allege, she would not have selectgaintsto the fact that the claimants initialgllege that Ms.
hadshe been adequately informed. The claimants appealed kdartinsonwould have been able to understdmed options if

the Employee Tust Funds Board, but withdrew the claim theyhadbeen clearly explained, and then latgyuarthat she
becauseof the overwhelming hurdle of the doctrine of was mentally incapacitated due to her illness—both of which
sovereignmmunity. The claimants state that their mother wascannotbe true. In closing, DETF reminds the board that it does
aneducated woman, who woutdve been able to understand not have the authority to order any payment from the Public
her options had they been clearly presented. The claimantsmployeeTrust Fund. See 74 Optty. Gen. 193, 196 (1985).

The Board Finds:
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TheBoard concludes there has beernsuaficient showing of 2000 and that they would have fallen within the forear
negligenceon the part of the state, itsfiobrs, agents or statuteof limitations had it been infefct when they filed. The
employeesand this claim is neither orfer which the state is claimantbelieves that the overpayments were a result of her
legally liable nor one which thstate should assume and pay husband'psychiatric disorder and requests reimbursement of
basedon equitable principles. the overpaid amount.

2. Patricia Buch and Gege Wagner d/b/aTussie Mussie, The Department of Revenue recommends denial of this claim.
Ltd., of Hartford, Wisconsin make three claims in the amountsOn March 26, 2001, DOR issued assessmenboth Pamela

of $2,902.13, $3,018.81 and $3,094.56 for refund ofndEdwin Knauer for failure to filencome tax return for the
overpaymentof salesand use taxes for the months of years1994-1999. These assessments were due on2Blay
Septemberand October in 1999, 2000, and 2001. The2001. At the time that these assessmemése referred for
claimantsstate thatMs. Buch, who handled taxes for the collection,DOR already had a certification in place against Ms.
businessbecame seriously iind because of the burden of her Knauer'swages for other unresolved thabilities related to
illness, chose the simpler task of simply payiegtimated herhusband business. Certification of Ms. Knaleewages
assessmentsather than filing sales taxes for the periods infor these assessments began in April 2001 and ended in
question. The claimants state that, although they realized somgebruary2004, when the requested income tax retwese
overpaymenmnight result from paying the estimates, they hadfiled. During the period of certification, MKnauer filed many

no idea the overpayments were lage until they filed their ~latesales and withholding returns relatechis business. DOR

actualreturns. The claimants request refunds of the over paigPecificallyrequested that payments be apptthose actual
amounts. liabilities, rather than thestimated income tax assessments in

orderto minimize the taxpayers’ losses undee statute of

The Department of Revenue recommends denial of thesfyitations. DOR believes that Ms. Knauer is an educated
claims. DOR states that the claimants had experience in filing, jividual who wasaware of her husbargltax problems as
salestaxreturns since 1987. DOR states that a history of filingye| as his inability to manage financial matters well before the
late salestax returns began in the mid 198@ind continued pOR pegan garnishment of her wages fioese income tax
through1998. DORssued estimated assessments in responsgssessmentDOR believes that, at the very least, Ms. Knauer
to the claimants’ failuréo file sales tax returns for September ¢;,51dhave been awar#at she was not signing tax returns
and October 1999, September and October 2000 anévery April.  Finally, DOR states that 1.75(5) Stats.,
Septembernd October 2001. DOR statést, beginning in - 1rohibits DOR from refundinghe amount that was collected
2000, the claimants began to pay the estimated sales t% the original assessments because no refund was claimed

assessmenss issued, rather than file the actual returns. DOR, i+ : : ; ;
> » T : ithin the prescribed two yeaeriod, which expired on March
stateghat the claimants did not file the actual sales tax returnsg 2003. P yea P

for the assessed periods until January 2004. DOR states thall_ﬁ. _ - _
77.59(4)(b) Stats., prohibitthe department from refunding the | "€ Board concludes there has beerrsuficient showing of
amountcollected on an estimated assessraadtthat pursuant N€gligenceon the part of the state, itsfioers, agents or

t0 5.75.54(4)(b) Stats., the two—-year statute of limitations for EMPloyeesand this claim is neither orier which the state is
filing claims for refund has expired. legally liable nor one which thstate should assume and pay

basedon equitable principles.

4. Allstate Insurance Company ($6,595,649) Allstate
Indemnity Company ($882,918) Allstate Life Insurance
Company ($261,646) Northbrook National Insurance

The Board concludes there has beerrsuaficient showing of
negligenceon the part of the state, itsfiokrs, agents or
employeesand this claim is neither orfer which the state is

legally liable nor one which thstate should assume and pay Company ($270,349) Northbr ook Property and Casualty
basedon equitable principles. Insurance Company ($919,343), and Northbrook

3. Pamela J. Knauer of Minocqua, Visconsin claims Indemnity Company($773,992), of Northbrook, lllinois; and
$22,817.97or refund of money garnisheed from her walpes American Manufacturers Mutual Insurance ($377,755),
estimatedax returns for the years 1994-1999. The claimanfmerican Motorists Insurance Company ($718,024)
statesthat her husband defs from Obsessive Compulsive American Protection Insurance Company($182,041)and
Disorder, a psychiatric condition that causes him to hoard.umbermens Mutual Casualty Company ($2,121,71), of
uselesstems such as old magazines, newspapers and junk mdiong Grove, lllinois, make claims in the indicated amounts for
The claimant states that her husband would mix importantefundof Wisconsin taxes allegedly overpaid. WI, like most
businessand tax documents in with these hoarded items irstates,imposes a premium tax on foreign insurers doing
orderto justify keeping the material. The claimant states thabusinessn the state. (WI insurers are exempt from paying this
herhusband repeatedly assured her that their tax situation wasemium.) However in addition to thispremium tax, Wk
“undercontrol.” The claimant alleges that she did not realizeRetaliatoryTax (s.76.66 Stats.) provides that foreign insurers
thattheir was a problerantil her wages were garnisheed. Thewill not pay less in WI taxes than the amount of taxes imposed
claimantstates that she attempted to do the taxes herself seveea WI insurers by a foreign insursrstate, and W8'Reciprocal
times, but was unable to find the needed records for heProvision(s.76.67 Stats.) provides that foreign insurers will
husband'susiness and that he was uncooperatiassisting  notpay more in WI taxes than the amount of taxes imposed by
her. The claimant had to dig through many boxes of hoardethatinsurets state on WI insurers. The claimants are lllinois
informationin their garage and two rented storages units inpropertyand casualty insurers doing business in WI. During
orderto gather the requiredocuments. The claimant states theyears 1992-1996, IL law imposed a 2% premium tax on WI
thatbecause of the hoarding, caused by her husbdisirder  insurerswhich, because of the Retaliatorgx] resulted in WI

it took her two yearto locate the documents she needed andmposinga 2% premium tax on IL insurers. In 1997, the lllinois
then took their accountant several months to prepare th&upremeCourt declared the 2% premiuax imposed by IL to
returns. The claimant alleges that, her husband incorrectlyoe unconstitutional Nilwaukee Safeguard v. Selcke). The
reassurecher that the money being garnisheed would beclaimantsstate that, because thepremium tax was declared
returned. The claimant states that had the returns been timelynconstitutional,IL never imposed a premium tax on WI
filed, they wouldhave received refunds for 1995-1999. Theinsurersand, therefore, under V8I'Reciprocal Provision, no
claimantalso pointdo the fact that the statute of limitations for premiumtax should have been pdiy the claimants. The
receivinga refund was increased from two years to four years iglaimants allege that WE Reciprocal Provision mudie
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interpretedto impose WI tax based on the requirements of IL160IL insurers doing business WI and that the potential for
law, not based orrroneous interpretations given to that law byadditionalclaims is great.

officials of IL. The claimantsalso believe that they have TheBoard concludes there has beerraaficient showing of
followed proper procedure in bringing these claims before theegligenceon the part of the state, itsfiobrs, agents or
ClaimsBoard and that OC4’agument that they should have employeesand this claim is neither orier which the state is

pursuedtheir claim under s76.68 Stats., is erroneous. The |egally liable nor one which thstate should assume and pay
claimantsallege thats. 775.01 Stats., expressly authorizes pasedbn equitable principles.
themto pursue this action before the board. Claimants furtheg  jaonnifer L. Hall of Richland CenterWisconsin claims
statethat whether onot IL did or did not refund any taxes to WI $2,195.30for lost incomedue to an allegedly unreasonable
insurersis not relevant and has no beariag the proper  ggjayin restoring her farm to Grade A status. Pursuant to a
interpretationof WI's Reciprocal Provision. The claimants |icense name change request, an inspection of the clagmant
alsoassert that, contrary to O€lIcontention, Wi law dog®ot {2 m was performed on July 1’6 2004. D@P food safety
require taxpayers to protest tax payments. The claimants stg pectorAmy Bender conducted the inspection dield
thats.775.01 Stats., expressly authorizes them to pursue thejlghresentativéPete Dillenbey was also irattendance. The
claims against OCI regardless of whether the tax payments|aimant states that Ms. Bender appeared dissatisfied with
weremade under protest. The claimants rib&, although IL 5 eviousrepairs that had been completed. The claimant states
law requires that taxpayemsake payment under protest before ya¢ \js. Bender left without telling her the results of the
commencingan action against the statiiese claims are jnqpectionand that MrDillenbe informed her that the farm
governedby Wi law not IL law The claimants also state that p5qpeen downgraded to GraBe The claimant states that Mr
the *voluntary payment doctrine” gued byOCI does not  pjjlenpergtold her to contact himnce the repairs had been
apply because s775.01 Stats., is not conditioned upon c,mpjetecand that he wouldchedule a re-inspection with Ms.
paymeniof tax under protest. The claimants also note that thgenqer. The claimant states that she completed the repairs on
statuteof limitations has expired for any othiesurers to bring July 25h and called MrDillenbeqg to inform him on Jul2éh.
similar claims before the board. The claimant states that MPillenbeg began trying to reach
4\/Is. Bender orduly 36" but that she did not replyThe claimant
statesthat Mr Dillenbeg left messages fdvls. Bender on
August13, 14, 15 and 1But that she did not return any of his
d calls. Mr. Dillenbeg apparently finally reached Ms. Bender by
hanceon August 24. Ms. Bender allegedly told Mr
illenbergthat she hadot responded because he had not called
during business hours. The re—inspection was scheduled for
August 27, six weeks after the initial downgrade. The
claimantstates that, during this inspection, Ms. Benderttoid
claimantMr. Dillenbeg was “the reason” that she had been
downgradedand thatMs. Bender had not received any call
from him until August 24. The claimant noticed that there
seemedo be an acrimonious working relationship between Mr
illenbergand Ms. Bendemwhich the claimant believes is the
rimary cause for the delay in scheduling herinspection.
Theclaimant states that she lost $2,195.30 because she had to

OClI points to the LRB analysis and legislative histeviich shipGrade B milk for 6 weeks instead of Grade A, and requests

showthat there was no intent by the legislature to create gelmbursemenf(or her |95t INCOMe. )
differentrule of law than that made bjew York Life. OClalso | he Department of Agriculture,riide & Consumer Protection
arguesthat the claimants did not avail themselves of the@commends payment of this claim. The department states that
appropriate statutory recourse for relieprovided by s. whendeficiencies are found during routine inspections, normal
76.68(2) Stats. Additionally OCI states that the claimants Practiceis to issue a notice indicating thgent to downgrade
failed to protest these taxes at the time of payment and therefop@dsetting a date for re-inspection. If the deficiencies were
failed to give notice to WI so that the state could set aside th®undto be corrected during the re-inspectithe Grade A
contestedunds. OCI believes that the claimants’ failure to doPermitwould be retained. It appeatst in this instance, the
sobars theircurrent claims. In support of thagament, OCI normalnotice of intent was not provided to the claimant. If this
statesthat WI courts have repeatedindorsed the voluntary noticehad been issued, the claimant would have received the
makingthe challenge. The claimants allege that the voluntar@i€ficienciesin orderto maintain her Grade A permit without
not specifically require protest at time of payment. OC|GradeA permit was unwarranted and thia¢ claimant received
believesthat the claimants are misinterpreting the limited@lower price for her milk during that perio@ATCP does not
exceptionto the voluntary payment doctrine. OCI states thagdisputethe amount of the d#rential claimed by the claimant
this doctrine applies whethehe claimants bring suit under and recommends payment of her claim.

commonlaw or statute and that the doctrine is the defauliThe Board concludes the claim should be paid in the amount of
rule—thereneed not be anfaimative statement requiring the $2,195.30based on equitable principles. The Board further
protest. OCI also points tehe fact that the lllinois Court of concludesunder authority of s16.007 (6m,) Stats., payment
Appealshasdenied claims from non—protesting W1 insurers for shouldbe made from thBepartment of Agriculture,rade &
refund of the PremiumTax. OCI states that refunding the Consumer Protection appropriatior28.115 (1)(a) Stats.
claimants,who also never protested the tax, would unjustly6. Randy Neuof Hartland, Wsconsin makes six claims in the
enrichlIL insurers to the detriment of WI insurers and would beamountsof $1447.79, $2895.60, $2034.62, $625.74, $3076.07,
inconsistentwith reciprocal and retaliatory statutes. Finally and$3076.07, for refunds cfales taxes overpaid for various
OCI notesthat the claimants are but one group of potentiallyperiodsfrom August 1995through September 1996. The

The Office of the Commissioner of Insurance recommend
denialof these claims. OCI points kew York Life Ins. Co. v.
Sate, in which exactly the same kind of claim was matiat
because New York court invalidated tax obligations require
after they were imposed on WI companies, the NY compan
wasentitledto a retroactive refund of its WI tax payment. OCI
stateghat the Visconsin Supreme Court rejected thigument

in New York Life. Although the claimants acknowledge that
decision they ague that subsequent changedVI's statutory
languagewere intended to change thde of New York Life.
OCl believes this gument is without merit. OCI states that the
statutorychanges were merely for purposes of simplification.
OCl believes that thplain language of the statute, which refers
to the taxes “a state or foreign county requires,” applies not onl
to a states laws in theoryas theclaimants allege, but also to
how that states officials administer and interpret those laws.
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claimant statesthat DOR levied his bank accounts and
garnisheed his wages for payment of thesestimated

assessments)terestand penalties for the periods in question.
Theclaimant states that, when he filed the requested returns

April 2004, he discovered that, even though he had liabilities o

SecretaryRepresentative of the Secretary of Administration
Amy Kasper
Representative of the Governor

ary Lazich

atleast 31 other opeaccounts, the DOR allocated all of the S€nate Finance Committee

moniesseized to these assessments, resultingénpayment

Dan Meyer

onthose accounts, when the remaining owed accounts still hagssembly Finance Committee

balancesand were accruing interest chas. The claimant
statesthat DOR denied all request for refund, credibtirer

ADVICE AND CONSENT OF THE SENATE

consideratiorof the overpayments because of the statute of

limitations. The claimant does not believe that it was fair
DOR to appropriate the seized monies is sugrag and that
therewas no way for him to know this was occurring. He
requestseimbursement of the overpaid amounts.

The Department of Revenue recommends denial of these

State of Wisconsin

Office of the Governor
May 10, 2005
The Honorable, The Senate:

| am pleased to nominate and with the advice and consent

claims. DOR stateshat the claimant has had experience filing ot the Senate, do appoint RODRIGUEZ, MARIANAf

and paying sales taxes since registering with DOR in 1991

DOR records indicate that late sales tax filifggan in 1992
andcontinuednto 1995. Several periods prior to those claime
werealso estimated for failure to fikales tax returns and there
werealso estimated income tax assessmenthéyears 1989

Milwaukee,as a member of tHeouncil on Domestic Abuse, to

Oservefor the term ending July 1, 2008.

Sincerely,
JIM DOYLE

through 1993. The claimant filed the requested sales anGovernor

incometax returns impril 2004. DOR states that, following
the adjustment of the estimated sales tax assessmengséehat
the subject of this claim, in consideration of the overpayment
made, DOR adjusted the $20,788.45 remainidelinquent
balanceon the claiman$ other accounts to zeroDOR
thereforebelieves that the claimant has received more tha
sufficientconsideration and relief for thetal overpayments he
claimsof $13,155.88.
TheBoard concludes there has beernsaficient showing of
negligenceon the part of the state, itsfiokrs, agents or
employeesnd this claim is neither orfer which the state is
legally liable nor one which thstate should assume and pay
basedon equitable principles.
The Board concludes:
1. The claims of the following claimants should be
denied:
Andrea L. Mudrey
Katherine L. Mudrey
Tussie Mussie, Ltd. (3 claims)
Pamela J. Knauer
Allstate Insurance Company
Allstate Indemnity Company
Allstate Life Insurance Company
Northbrook National Insurance Company
Northbrook Property & Casualty Insurance Company
Northbrook Indemnity Company
American Manufactuers Mutual Insurance
American Motorists Insurance Company
American Protection Insurance Company
Lumbermens Mutual Casualty Company
Randy Neu (6 claims)
2. Payment of the following amounts to the following
claimants from the following statutory appropriations
is justified under s.16.007 Stats:
Jennifer L. Hall $2,195.30 s.20.115(1)(a)
Dated at Madison, Wisconsin this 10th day of May2005.
Alan Lee
Chair, Representative of the Attorney General

John E. Rothschild
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Read and referred to committeen Health, Children,

gamilieS,Aging and Long Term Care.

State of Wisconsin
Office of the Governor

Way 16, 2005

The Honorable, The Senate:

| am pleased to nominate and with the advice and consent
of the Senate, do appoint DARLING, ALBER, of River
Hills, as a member of the College Savings Program Board, to
servefor the term ending May 1, 2009.

Sincerely,
JIM DOYLE
Governor
Readandreferred to committee digher Education and
Tourism.

REFERRALS AND RECEIPT OF
COMMITTEE REPOR TS CONCERNING
PROPOSED ADMINISTRATIVE RULES
SenateClearinghouse Rule04-125

Relatingto renewal, conduct, and continuing education for
veterinariangind veterinary technicians.

Submitted by Department of Regulation and Licensing.

Report received from Agencilay 13, 2005.

Referredto committee orAgricultur e and Insurance,
May 18, 2005.

SenateClearinghouse Rule05-026
Relating to definitions, temporary trainees, continuing
educationtemporary licenses, and unprofessional conduct.
Submitted by Department of Regulation and Licensing.
Report received from Agencilay 13, 2005.
Referredto committee onHealth, Children, Families,
Aging and Long Term Care, May 18, 2005.

AMENDMENTS OFFERED

Senateamendment 1 t8enate Bill 19offered by Senator
Kanavas.
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