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Vote Record
Committee on Insurance

Date: October 18, 2005

Moved by: Nischke Seconded by: Gielow
AB 764 SB Clearinghouse Rule
AJR SJR Appointment
AR SR Other
AIS Amct
ASS Amdt to A/S Amdt
AJS Sub Amdt  LRBs0261
A/S Amdt to A/S Sub Amdt
A/S Amidt to A/S Amct to A/S Sub Amdt
8e recommended for:
Passage 7t Adoption 7t Corfirmation 1 Concurrence Indefinite Postponement
X introduction " Rejection + Tabling 1 Nonconcurrence

Committee Member

Rapresentative Ann Nischke, Chair
Representative Steve Wieckert
Representative Gregg Underheim
Representative Phil Montgomery
Representative Terri McCormick
Representative Curtis Gielow
Representative Karl Van Roy
Representative Joan Ballweg
Representative Terry Moulton
Representative David Cullen
Representative John Lehman
Representative Tony Staskunas
Representative Terese Berceau
Representative Thomas Nelson

Representative Michael Sheridan

Totals:

Motion Carred

No
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] Motion Failed

Absent

Not Voting
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Vote Record
Committee on insurance

Date: Qclober 19, 2005

Moved by Gielow Seconded by: McCormick

AB SB Clearinghouse Rule

AJR SJR Appointment

AR SR, Other

AJS Arndt

AIS Amdt to A/S Amdt

AIS Sub Amdt LRBs0261

A/S Amdt to AVS Sub Amdt

A/S Amdt to A/S Amilt to AJS Sub Amdt

Be recommended for:

i Passage X Adoption . Confirmation i+ Concurrence i1 Indefinite Posiponement
- Introduction 1 Rejection 1 Tabiing : Nonconcurrence

Committee Member

Representative Ann Nischke, Chair
Representative Steve Wieckert
Representative Gregg Underheim
Representative Phil Montgomery
Representative Terri McCormick
Representative Curtis Gielow
Representative Kari Van Roy
Representative Joan Ballweg
Representative Terry Moulton
Representative David Cullen
Representative John Lehman
Representative Tony Staskunas
Representative Terese Berceau
Representative Thomas Nelson

Representative Michael Sheridan

Totals:

Motion Carried

No

MXXOOOOODOoOOOoo

> OOO0O00N KK X KK KX XE

O Motion Failed

Absent

Not Voiing
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Vote Record
Committee on Insurance

Date: October 19, 2005

Moved by: Gielow Seconded by: Underheim

AB 764 SB Clearinghouse Rule

AJR SJR Appointment

AR SR Other

AIS Amdt

A/S Amdt to A/S Amdt

ASS Sub Amdt

A/S Amdt to A/S Sub Amdt

AIS Amdt {0 AIS Amdt to A/S Sub Amdt
Be recommended for:

X Passage i Adoption © Confirmation 1 Concurrence < Indefinite Postponement
© Introduction ‘1 Rejecticn i+ Tabling 1 Nonconcurrence

Commitiee Member

Representative Ann Nischke, Chair
Representative Steve Wieckert
Representative Gregg Underheim
Representative Phil Montgomery
Representative Terri McCormick
Representative Curtis Gielow
Representative Karl Van Roy
Representative Joan Ballweg
Representative Terry Moulton
Representative David Culien
Representative John Lehman
Representative Tony Staskunas
Representative Terese Berceau
Representative Thomas Neison

Representative Michael Sheridan

Totals:

Motion Carried

No
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o

L] Motion Failed

Absent

Not Voting
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Assembly
Record of Committee Proceedings

Committee on Insurance

Assembly Bill 764

Relating to: awards to persons suffering damages as the result of medical
malpractice and evidence of compensation for those damages.

By Representatives Gielow, Huebsch, Nischke, Gard and Nerison: cosponsored by
Senator S. Fitzgerald.

October 17, 2005 Referred to Committee on Insurance.
October 18, 2005 PUBLIC HEARING HELD

Present: () None.
Absent: (0} None.

Avpearances For
s None.

Appearances Against
« None.

Apnearances for Information Only
s None.

Registrations For
¢~ Nick George, Madison — Mr., Wisconsin Manufacturing &
Commerce
s " Ralph Topinka. Janesville — Mr., Mercy Health Systems
& Eric Borgerding — Mr., Wisconsin Hospital Association
& Maureen McNally, Milw Ms., Froedtert &
~Community Health
& Elizebeth Schumacher, Madison — Ms., Meriter Health
Services
#~ Mark Grapentine —— Mr., Wisconsin Medical Society
A Mark Adams, verona -—— Mr.
& Biil G. Smith, Madison — Mr., National Federation of
. Independent Business (NFIB)
4 Jaime Hook. Madison — UW Medical Students
& Jim Hough, Madison — Mr., WCCJ, CTCU, and WEDA
« Kathryn Kuhn, Milwaukee — Ms., Medical College of
Wisconsin
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M} Medical College of

Barbara Connelly, Brookfield
Wisconsin, Affiliated Hospitals

Kevin Kortsch, Waukesha — Mr., Wisconsin Society of
Podiatric Medicine

John Buonora, Madison — Mr., Wiscongin Association of
Nurse Anesthetists

Ron Kuehn, Madison — Insurance and Financial
Association;Professional Insurance Agents:independent

| B . N o
IfIsurance f’\gt}ﬁtb

Registrations Agajnst

»  Lisa Roys, Madison —— Ms., State Bar of Wisconsin

»
o

.

Dan Roltier, Madison — Mr., Wisconsin Accedemy of Trial
Attornies '
Don Garner-Gerhardt, Wausau —— Mr., Teamsters Union

October 19, 2005 EXECUTIVE SESSION HELD

Present: () Nofg.
Absent; (0) None.

Adam Peer
Committee Clerk






Visconsin Medical Sociery
Yo

ur Doctor. Your Health.

TG Members, Speaker’s Task Force on Medical Malpractice

Representative Cart Gielow, Chairman

FROM: Mark Grapentine, JID - Senior Vice President, Government Relatuons

DATE: September 28, 20035

RE: Wisconsin's Medical Liabihty Stability Attracts Phvsicians
On behaif of the 10,000 members of the Wisconsin Medical Society, thank vou for this opporturuty 1o share

information we belleve is important 1o the Task Foree's deliberations on TJ%&G;.T” a reasonabie and eff

d

¥
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I page are accoun
arebut a sa*"a:“ﬁle: of & con
threats of questionzble lawsuits and care
undersiand the impact the Supreme Cowt's
undercurrent of uncertainty and fear.

placeto w Qsm znd live. They

mron i

e opening example comes from Rhunelander and
Galloway, MD and her husband, Christopher f\’;‘af‘f'; re,
Ghio. They call themselves “medical lig ozim refugees”
one of just $ix states in the nation corc;'
desperately want to avoid having Wis
decreased access 1o specialty care duc o s i‘i"bl ity environment Crisis.

Other accounts follow: all share a similar theme. We have not edited content — the words and emolions are
solely the physicians”

We applaud the Task Force foriss ¢ ‘": m wd;c i'
reforms making our state the envy ofthe ‘fzaié{m and a destination for high guaiity physicizns willin
practice specialiy care. We believe t i ' ¢ what th
community has known for the past i 50 a reasonabie ¢ economic dalnac:c is a major
bringing physicians to the state upd in : : &3 S

Thank you for takang the time 1o read these accounts, If vou have any guestions, ples 2l {Tee to cont
me at 608.442.38340.



Real Stories — Phvsicians Choosing Wisconsin

Dear SirrfMadam:

o not wish 1o dwell on the 1ssue of medical meipractice premium rates, however, as P sure this issue has
been addressed by other phyvsicians and in other testumony. | would ke o &cd 283 the 1ssue of the dram that
is placed on physicians by practicing in Btigious areas, and by defending medica } wipracuce suits.
ssence of caps gives attomeys & tremendous nancial meentive 1o e s , as each suil essentiaily
a lotterv. In Ohio, & large pant of my practice consisted of consults 1o evaluate women for the posst

dizgnosis of breast cancer. Ag "delay of diagnosis” of breast cancer i one of the COMMOTIEST EXCUSES
Ltigation against SUTgeons, every pat el presented a

sa
“defensive medicine," which ocourred at great expense to the patients and mys

f. Di’:f“z}d‘ﬂ(" a mcéic&;

zcm‘iz us dmm onas

s time and energy. Just as nising premiums restrict
aciices, restrict their scope of practice or o rciéz"(:‘_ S0
-

reat of ircqwm Ea‘\k’;mts. AE" er 2 while it 15 no longer worth practicing, and retirement becomes an

fost s competitive ©

nsic

amela G, Galloway, MD
\I} ustry Medical Group-Northern Region

Rhinelander, Wisconsin 54501

¥
pmﬁt m jeopardy. Worse than the premiums was the psychalogical u:pcu of constant Ia\x suits. I dld not
KRow anyvone @ Em did ot have one or more suils pending! The wial lawyers had convineed the populace

that dociors were simply part of a lottery system.
dy effect on patients. We kz‘;c\a 14 other doctors leaving Ohio that
car alone, And, i}“az Was jus*é. from 3 he x%pézais. My wife was head of a breast cancer program, and no

Of course, the real rag
ve

replacement was found. The Cleveland clinic told me that thev could not absorb my caseload. One hospital
had to run operating rooms at only 50% be
women were mconverenced, Family pract
reducing them to mere paper pushers signing re




o1

The group of which [ was a part quit going o the urban hospital that cared for the poor, becau
ig

au
concerns. What good 1s Badgercare, Medicaid, Medicare if there are no physicians o d fiver it"’ Ou.r lawvers
state that it would take 20 or more vears 1o undo the damage caused by zhc_ unrestrained plaintiif's attorneys

{or all those vears in Ohia.

Christopher Magiera, MD

Wausan
Dy, Magi {’r" fa

er shared ane ?7 2 StGry - RIS Hme about his mother:

al smm)s:s, a very painful condition, lives outside of Rockiord, 1L (g state
ing treated by a member of 2 group of

CUrOSUrgeons rom

Roc%f—c_}ﬂi Decause oI Eae Hlir ae entire group disbanded. Her doctor moved 1o Madison
H - - PP S Ry o e
because of our favorsble med mosphere, Fhe other two doctors retired.

Rocidford now only has two neurosurgeons, and they are mo %sy o see mv m‘}ih er. She will most likely
have to drive wo Madison. However, {‘I‘J doctory will most Hkely not want o remain i i

Wisconsin must respond with ever-stronger tort reform, including reinstituting the noneconomic damage cap.
One year ago, | el beautiful Seattle to move to Green Bay. [ had been in Seattle for over 10 vears and never

d
anticipatad [ would ever jeave.

When | made the decision o leave, | was (Lzu of Emergency Medicine and Chief of Staff at a masor
downtown Seartle Hospite } I was President-elect of the Washington Chapter of the
Emergency Phvsicians and Assistant Clinical Proiesm at the Universiiy of Wasling
give all this up 1o move o Wisconsin of

The answer 1s two {old

nremitns norease 400% ove

This may seem insignits

=, 1t made continuing pra

high percentage of Medicaid

s no longer wamed to take emergency call, because it meant pr roviding verv
hstericians closed pr u(,w A; entire group o ~\cr} good neurosurgeons
lice INSurance canc clicd, not because of cla i

1
brain tumors, and these types of ’}d‘u(,}"ﬂ\ uﬂm had bad Oufu(}iﬂus ucsp e the

ne of only 6 states considered "safe” wo practice medicine. The cap on non-

he excess compensation fund are pr eC 'ciy the elements necded to keep premivms
t first hand in the vear I have been here, but the jov has retumed ta the
ail the specialists I need available when 1 call and they don't argue about taking

Physicians are not opposed to fairly comper

current svstem is br ohcn m most states. : }
whatever outragecus verdic! they can achieve, provides a tremendous incentive 1o sue and convince a jury
that someone deserves 17 million over an adverse cutcome.  Who wouldn't pull out all stops for 40% of
$17 miilion?




Personal injury atiorneys somehow have the ill-conceived notion that the threat of 1 zgatmﬂ SCTVES 88 &
deterrent to bad medical care. This could not be fmner from the truth. I and most other physicians
practice good medicine b cause of something ca Eiﬂd integrity, not beceuse oi" threat of 2 lawsuit, We
follow a nrmw}m outlined thousands of vears ago by Eﬂppoxﬂcs called "Primum non nocere” or "first, do

: s fanuly n the eve and explain why something

et

Know,

no harm.”  We are the ones who have 1o jook L s patent or his
ent wrong shou

d an adverse evert OCCur.

it makes me not want to practice medicine at all. 1 do
I make critical decisions in spiit

hout 2 patient. Scemetimes ©save Bives,

e patienis Go not have an optimum outeome.

life or deatzh m;a:is;en making
entite vehhood and everyil

. A

O RON-CCONGMIc dam jatieny

an umntentonal error in ‘u@.g?"‘v“ﬁ

15 precisely the siiuation in states withou

Do not let Wisconsin become one of the states most of us left to come here. A way must be found 1o restore
the caps!

Paul D, Casey, MD, FACEP
Medical Director
Fmergency Departmen

Jellin Health

%5

P have some perspectives on the lability siuation that may be helpful.

1 am the medical dire 'I-o:‘;oz‘i ¢ emergency depariment al Aurora Medi

President-elect of the medica 3 i Midwest bmerg .

emergency department m K 2s Aurora Lakeland Medics o, Wiand sta
Emergency ¢ ilpar ments o il nmis and 1 emergency department in Mzsmmi In zddition, [ helped to found

and currently S on the claims committee and finance commitiee for EMRRG, a risk retention group
domiciled m South Carclina 1o providc malpractice msurance for emergenc acé'c e physicians.

Up until this peint, the favorable lability climate in Wisconsin has made the datly practice of emergenc
medicine radically different for us than my pariners practicing in }ixﬁ}ulx \i\ patients in Wisconsin, at &
small community hospital, have access to specialists that patients i al much larger facilities do not.
We are fortunate 1o have a sufficient number of neurosurgeons, obstetricians, and onthopedic surgeons to
provide excellent care m e —,n:ergency situztions. I regularly hear stores "rom iy partners in Hlinois of patients

! 2
1*1 Umr |5 Rs with eurosurgical smergencies and long delavs and hassles in finding a facility

& ‘ahiw: quality board-certified “”}LTQ'.
XE T

C
msuranee 1s reasonable in Wisconsin, In Hlinots our cosis we
“for

mang an RRG we would have ha d !

I hope this h*zs been helpful, Tam available
1

for cur patien

David Farkas, MD, FACEP
Lake Forest, 1L




P am a Fanuly Practitioner formerly from Hlinois - [ practiced there for several vears in an emergenc
department and then m an wgent care. One of the mai rezsons 1 lefl was that | was 5us sick and t; ad of the
iawsull paranoia that is rampant thers — and { mean ;}* anoia in the fullest sense of the term. Most doctors
there are just plain scared, even if ihu won't admit it - 4 canl see it inn their practice st}l When ! moved
to Wisconsin Qusi last vear) [ noliced a signmificant difference in the way medicine was practiced. I seemed
like doctors up here use their own common sanse a kot more and they don't reflexively order tests just 1o
cover their hind en

W

Forthe most 1 e that if doctors ij} here do ink something neaeds o be done. they dont do o
{what a concept!} - whereas m Hlinos 15 plaving (he double think game of 'what i this, what if
that, ordering wets and procedures just to look good 1o case the absolute worst happens.

1 e

5 {and doctors, to be sure!) are not perfect, and when somethn
happens that should not have there needs 1o some kind of compensation. But there has to be some kind of
balance inplace. 1 ' y seemed 1o be working ~ why the court struck it
down while all other states are struggling to put caps in ET}E&C‘C is simply bevond my comprehension.

Now of course I know
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Jav 5. Harms, MDD
Random Lake

My name is

OBAGYN.

TS

Wisconsin, | moved w this s

i ;
i 3}' cap is lifted, and malpractice 1 e, Thave no doubt
that physicians will leave, ‘5 kns we would and physicians will begin 1o select out pafi'*ﬁ‘é‘: that they deem

te risky to treat. This 1s not the enviroament T would want 10 work or be treated as a palient.

g wm:ﬂ*;md 1o ’kcep; ng its phy IhiS 15 ihmugb
malpractice reform among ice
)

Michacl Didinsky, DO
Kenasha

Iaman ind
ihl\ compil

Bamrra \7sf f:ben MD
Random Lake

-

My name is Rod Sathofl and [ work as a locum tenens anesthesiologist. This means that 1 basicallv travel 1o
work wherever they need me.
I was calied to work in Madison County, Hlinots because the ane e could no longer find an
INSUTance company to E)I‘@\'io malpractice msurance for them and they w eparting. Thinking that this




may be about quality of care, I did go to work at the hospital there and soon ’“;zz\,d n scope of the

problem. There I discovered that it was about a erisis in insurance and not about guality of care
Placing and keeping a cap on non-economiic demages 1s only a start to the necessary reform.
i PHIE £ ¥ 3

Hod Sathoff MD
Green Bay, Wi

trained at Cook County Hospital 16&}1‘5\ o, Hilino ’xs you are aware, tha t county
malpractice awards. Afler gradustion. | joined zs“ ate practice, Healthes

A coverage
s there for 20 months was around §82,00 (} fihe reasons t

car
+1
tii

he lack of

mahraczica: 'ing‘ NCE PIEmitT Was SZ?."}OO.
that our surance was expected o no
hable or EVER been turned inlo the \"'
now has tort reform.

I moved 1o Wisconsin 2 vears age. Une of the things that made Wisconsin aliractive was the caps. I have

seen how without caps, the cost of he 'Ezh Care goes up.

i

Curt Comn u§=»~» carlson, PO, FACG‘G

Fellow America C o ”e:;zu of Obsterricians and Gynecologisis

Diplomate ‘-\. merican Board of U’}\,’C rics and Gynecalogy

I medical gradua

iast 5 vears. As a minority, Wi Z

BON-ECOnomic caps for quite cal for me to work ¢

was a resident

i Hinows, I had

mvelved i hligat

i how settiements were unfairl hmdkcﬁ

from the case;
not seen. sued 1

cleared from th

Right now, 1T the noneco
inmediate famii v resides
reforms pending anc
My familivis §
Ana Dimalaluan, MD
Monroe Clinie

In 1990 I moved with my famuly o Wisconsin to begin a career as a surgeon. | fe
have had only one lawsust brought against i ne since that time. However, if the cap on ﬂoﬂ-gumx,u} c

damages is not once again restored, my practice may have to be significantly curtailed or moved elsewhere.

1

Piease let me know how [ can contribuie in this rcg
environment in whuch 10 practice and to do what we
therwise would be unconscionable. Thank vou

)

Thomas Houting, MD, DDS
Sievens ?QIME




I left my praciice in the Western Suburbs of C hibdﬂi} after 28 vears in practice because | could not afford to
practice. [ was in the solo practice of Ohw{ YN and my Income was negative Tor the last two years |

f

oracticed. 1 had 1o leave when 1 did because of the tail {insurance). My fail was $138,000. If I had warted

umi my policy renewal date, myv liability tail would have been S”’Oi) 060, 1 had a pohicy that coversd me for
0-49 deliveries a vear (low vohume obstetrics and gvnecclogy ,; 1 had stayed, I would have had 1o do all 49
deliveries and the amount 1 made would not have covered my insurance costs, much less my other cverhead.

I am now practicing pari-lime in Richland Center,  We have had a vacation home in rural Richland County
{or many vears, and my husband and | have en fo make it our home. |leed that T am providing a needed
service to this community o ovnecology, cesarcan section call, some back-up obsterries and obstetric
ultrasound and consultaiion i aeians. However, Lam now close to 60; though

o

b

enjoy what 1 do and would like {o continue to practice medicine, 1 will not jeopardize my retirement
security to continue to practice if the liability climate here comes an\"»\'%}mc near that of iilin

Nancy Ellen Rich, MB
R

tchland Center
[am a 43-year-old OB/GYN physician pract g in Green Bay since February 2003, 1 moved here from
Permsylvania w E;u 1 had been gacucv-nd, for 6 vears bm ould i

0o Ioﬁgcr afford malpractice msurance. | had

dh, surgeons ne

pra’oi‘*r a: of pcrhaps f or 6 states J«;::h the situation under aoa’{ \,Gmmi
Omne of the all had in common was the presence of the nORECONOMIC Cap on
il ,ractécc

I was fortunate to find an excellent ¢ ”“OL" oz doc ‘1 WS mjom in Prevea Cl
in shock. Ican't believe Wisconsin |

I must state that (noneccnomic damage caps) definitely was one of the reasons that | chose to contract with
an associate in Wisconsin, | was shocked and a p‘H to hear {romn said associate, only weeks afier
accepting her offer as well ag beginning im & heense application, that m.is sap was being removed -

going totally backwards!

In California (I practiced there since 1992), the cap was the smgle biggest a’%amage {amongst 50 few!) to

staving put there. and was eventually overridden mostly kee pn e in mind each offer's state malpractice

Jetirey W. Glassheim, DO
Oshkosh




I'm a dermatologist practicing in Waukesha County, Wisconsin.

irelocated o W iqcomin from the state of lowa 1 1/2 vears ago, afier having explored numerous outstanding
practice opportunities from arouv}d the USA. One of the deciding factors thar weighed heavily m my decision

was the more {avorable professional liability laws in the state of Wisconsin.
' certain that 1 would not have moved 1o the state of Wisconsin had | known then the action ¢l the
L;L;p £me iuu? this sumumer. I'm certaindy not encouraging my colleagues to move 1o \f\, iscomsin sinoe the

e o

[ came to Wa J} un i July 2603 from Hlinois afler learning

my ke ~hcm  decided 1o ‘;a wve Hllinoets in December ¢ 1o 10N
WETE ’ms% : !.L AMA labeled "safe”: Indiana, Wisconsin, io;u \iL California, New Mexico, and
Louisiana, The fact that Wisconsin will drop off this hst Wﬂé he 2 great loss to residents of this state.

of medicine 1 i{ferem here when compared 1o 'ﬂﬁéénaﬁs‘ for the most pa:é, the doctors here

L
They enjoy their 5\>b d‘ud rey do not live under the constamt threat of litigation. Here In Waupun,
ezsure 10 be the only obstetrician at Waupun Memorial Hospital. Despite the faa that | am on call
oy providing service 1o a population that would undoubiedly be without an ob/gvn in & hgh risk

vironment where, quite frankly, it wouldn't be worth the hassle 1o practice here

e

t
I L B T, -
medical care vears ago with i

Scott Hansheld, MD
Waupun, Wi

[ am an obstetrician-gynecologist who moved here from Pennsyivania in June 2002, Thavea
children. W lef ali of our family and friends in Pennsylvania solely to escape the hability ¢

state. My mam goa 14 life is 10 be able to put my children through college. 1 don't desire fan
Jnfortunately, the ity crisis in Pennsylvania made it impossibie
money inta my children's college funds.

Eiai

My partner and 1 in Pennsylvania were never invelved in a law suit during the six vears that | practiced there.
That did not },rcw 1 our f/luEI ractice insurance rates from skvrocketing. Over my last three years there, our
rates went up 0%, then doubled, then went up another 40%. We were traveling 1o other towns and taking
call every other night and every other weekend. but our "*’:r ome continued 1o dsclm sharply. We could not

even Ci’)‘;’i'\?id@}‘ getting a third fadramz To he honest, there zre few good obs
in a state like Pennsvivania at this poini, anyway. Again, this is due ’o ih :
@uz}d a new partner, but he is leaving Pennsylvamia in November of

ecologists available
{

My ex-pariner

o

When | tatk t0 people in Wisconsin, it blows their minds that I would leave the state in which I was ra:sui
hecause of the liabi E ty crisis fnum t mp;am that it was not ecenom mahx feasible 1o continue pract
there. Actually, my family and I love Wis 1511 50 1 100K d at i as 4 blessing in disguise. 'I.‘fﬂat was

the caps were ramov cd he

1 am now seriously concerned that Wised nsén will become E‘}\L Pennsvivania {(.; itke so many othe
[ see no way that this will not na;‘pcn ess the caps are re-instated. It is not a coincidence that the f
states in the nation not in crisis all have caps on non-economic damages. 'IE ere is very good reason that so

»-.
'L
Py
L



many other states are trving to institute such caps. [ find it hard to believe that our caps have been removed.
It seems that our siate supreme cowrt doesnt iruly grasp the severity of the crisis in states like Pennsylvania.

Please, re-instate the caps on Wisconsin's non-economic damages. This has been a wonderful state in which
to live, and in which to practice medicine over the past three vears. I know several other doctors who have
moved here from Pennsylvams and who feel the same way. [ have been able 1o start making contributions to
my childrent's college funds, my children are happy, and my wife and T would like to live here for the rest of
our dves. We learned a valuable lesson in Permsvlvania, tho ugh, It won't take us six years o figure oul that
ohstetrics and cf\:zrscolog : ' e
skyrocket, 1 am absolate
from happening.

when the malpractice rates begin to

v convineced that re-instating the caps s the most important step 1o preven this

Robert 13 Movyer, Jr., MDL FACGG
Green Bav
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taught Faruly Medicine
is generally unaware of

1t show up with chest pain and n most States hi‘% forces a huge and mostly

tect the physician from habihty, When the workuyp 15 done the patient is sent
Hlar medical bilf and having had nothing done o help with their symptoms.

Farther and most imporiantly o Wisconsin is the easy and local access {0 obstetric care that families here

enjov. In Kentucky i1 1s now typical for many counties 1o have no way o d 4 liver babies and for women

have to drive 60 1o 90 miles for obstetric care. 1 last heard there were onty 223 OB providers left inall of

Kentucky and ihai these numbers were declining,

my feelings about how important Medical Lisbility reform is.

lohn R Ewing, MD
Lake Delton
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Chairperson Nischke and members of the Assembly Committes on Insurance, I am Doctor

Robert Philiips, a practicing general internist and Medical Director of Government Relations for
the Marshfieid Clinic. T am here representing the 722 physicians and other healthcare providers

i the Marshfield Clinic system. Thank you for the opportunity to testify in support of AB 756,

Marshfieid Clinic's mission is to provide accessible high-quality healthcare, research, and
education to all who access our system. Marshfleld Clinic cares for all who seek our care
regardiess of their ability to pay. The repeal of caps on non-economic damages by the
Wisconsin Supreme Court in the Ferdon vs. Wisconsin Patients Compensation Fund in June of
this year has aiready begun to impact our system of care. Within days after this decision,
Marshfield Clinic was notified by a plaintiff's attorney with an open daim against us that he was
* doubling damages in the case. Because of our self-funded primary medical maipractice
insurance program for our physicians and staff, Marshfield Clinic is required by the Office of the
Commissioner of Insurance to set aside reserves to cover possibie ciaims. On September 28,
2005, Marshfield Clinic deposited an additional $900,000 into its trust fund to meet its funding
requirement. This amount was determined to be necessary by the Clinic's independent actuary.

In 2004, Marshfield Clinic paid $1.8 million as assessments for its physicians and staff (o the
injured Patients and Families Compensation Fund (IPFCF). The Fund provides coverage in

- excass of that provided by the Ciinic's self-insurance plan. Although currently unknown, there is
speculation that Fund assessments could as much as double over the next couple of vears,
which could reguire the Clinic to pay an additional $1.8 miilion to the IPFCE. The combination
of the Clinic's self-insurance plan increased reserves and increased IPFCF assessments
represents the amount that could be used to purchase a new $1.6 million linear accelerator for
radiation oncology to treat cancer patients, a new $1 miliion CT scanner which would be used
for diagnosing and following response to treatment of cancer patients and for diagnosis of other
serlous medical conditions, and a $600,000 digital mammogram machine which is used for

. breast cancer screening and dizgnosis of early stages of breast cancer. Patient with cancer are
often very ilf with limited energy. Marshfield Ciinic tries to bring cancer care closer to home for
its patients because this facilitates more timely patient-centered heaithcare.

In previous testimony, Marshfield Clinic pointed out the challenges of recruiting physicians,
primary care and speciaity positions, to our northern service areas. Stability of the medical
malpractice insurance environment is important to physicians from out-of-state and our own
resicent physicians who are considering practicing within our system. Access to

_ obstetrician/gynecologists, emergency room physicians, and specialty surgeons is very
important to ensure that citizens in rural Wisconsin receive the same high-quality healthcare
their urban counterparts do. As of September 30, 2005, the Clinic was recruiting 97 physicians
in 43 different spediaities. Marshfield Clinic finally recruited a pediatric general surgeon to its
Marshfieid Center after a 6-year search. On average time to recruit and fill positions in our rural
centers is between 3-4 years. Recently, a vascular surgeon and nuclear medicine physician
from out of state inquiring about positions in our system asked what impact the loss of caps on
non-economic damages would have.

" Marshfield cares for all who come to us regardiess of their ability to pay, that includes the
uninsured, Medicare, Medicaid, and BadgerCare patients on an unlimited basis. In two counties
in north central Wisconsin in fiscal year 2004, Marshfield Clinic cared for 82% of the eligible



Medical Assistance patients and in ancther county 57% of eligible Medical Assistance patients.
Because government sponsored healthcare programs cannot pay fully the cost of care,
heaithcare organizations iike Marshfield Clinic will need to pricritize new service development
vs. provision of heaithcare services.

Because of our not-for-profit tax status, Marshfield Clinic invests net revenues in infrastructure
deveiopment, new equipment, new clinical services, research, and/or student and resident
education. Marsnfield Clinic has invested miliions of doliars since the early 15905 in an
integrated computerized meadical record linking 2ll 41 of cur centers, which includes physician’s
notes, consultations, lab, x-ray results, and electrocardiograms (EKG's). A clinical decision
support service will link individual providers to the [atest standards of medical treatiment to
ensure that patients recaive the most current evidenced-based healthcare, A medication
management program is providing a single medication portal with drug interaction and allergy
" warning software buiit in to ensure safe drug prescribing. A patient web portal currently aliows
patient access to immunization records, appointments, and iab results. These initiatives are
examples of infrastructure development the Marshfield Clinic has invested in to enhance patient
care. Diverting revenues to medical malpractice self-insurance reserves and IPFCF assessments
will adversely affect development of new technologies.

Marshfield Clinic, 2 founding member of the Wisconsin Collaborative for Health Care Quality, is
committed to ongoing public reporting of validated heaith outcomes, both cuality and cost of

- care, so that government and private purchasers ultimately will pay differentially for quality
healthcare and achieve value in services provided. Marshfieid Clinic is concerned that the repeal
of non-economic caps will impede healthcare organizations’ willingness o report publicly quality
of care instituticnally and even individually. Cur commitment to quality is predicated on the
Institute of Medicine's six aims, healthcare that is safe, patient centerad, timely, effective,
efficient, and eguitable.

Marshfield Clinic supports AB 766 beceuse it will provide reasonable caps on non-economic

- damages in medical malpractice judgments based on age. The combination of reasonable caps
on non-economic damages and the IPFCF's uniimited coverage for economic damages will
ensure that limited healthcare resources can be invested in information technology for quality
reporting, new clinical services and access to heaithcare for all Wisconsin ditizens.

Thank you again for the opportunity to testify.

I will be pleased to address any questions the committee might have.

" Robert E. Phillips, M.D.






TO: Assembly Insurance Committee
FROM: Kim and David Zak

DATE: October 18, 2005

RE: Testimony against caps on damages

We are Kim and David Zak from Crivitz, Wisconsin. We are here today to speak against
caps on damages because we have been impacted in a very deep and personal way by
malpractice. | want to tell our story.

David is an auto mechanic and was at work flushing out a cooling system, when hot anti-
freeze burned his right forearm. The burn was cleaned, but unknown to us, the burn
drove Group A Strep bacteria, which is on our skin, into David’s bloodstream.

That night David woke up in the middle of the night with chills. He took a Benadryl and
went back to sleep. Five hours later he awoke with the shakes. He called me at work and
asked that | come home and drive him to the hospital. This was a very unusual request.

I came home and we drove to Green Bay, on the way we stopped and grabbed all the
bottles that David had used that day and took with us to the ER. It took about an hour
and half'to drive. We arrived about 9 a.m.

During the next 3 and half hours, they treated David’s burn and did blood work-up,
including a CBC. His temperature spiked to 103.9 degrees and his blood pressure was
low. They said it would take 24-48 hours for the cultures to grow and prescribed
Ibuprofen and Tylenol for the pain and fever, alternatively. We were advised that if
conditions didn’t worsen to come back in two days.

David spent the rest of the day resting and didn’t present any new symptoms. He took a
cool bath and his temperature went down a bit.

The hospital called back at 10 p.m. and said something was growing in the cultures and to
return to the ER that night or in the morning. We decided to return that night. On the
way to the hospital, David started experiencing diarrhea. By the time we reached the
hospital, his blood pressure was very low and he was already septic. 1 could see blood
coming out of the penis.

David’s organs started shut down — liver, kidneys, and bladder. His lungs were bleeding.
He spent three weeks in the hospital on antibiotics. Everything came back, but his
bladder. He was required to have tubes inserted into his back, so his urine could drain
info bags on his legs. They had to be cleaned everyday and bandaged.



We went to an urologist at the Mayo Clinic to have his bladder removed and a new
bladder rebuilt. The new bladder is a neobladder made from his appendix, colon and
intestines,

What happened? During the course of our trial we learned that the Physicians Assistant
(PA) had done an analysis of the blood called a wet analysis. The result said to do it
manually, which would have taken an hour. The PA also told the doctor that David was
already septic, vet the doctor said it was April and he had the flu and sent him home
without any antibiotics.

What 1s our Iife like? We are constantly watching for infections. He is required to use a
catheter every time he goes to the bathroom and he is very susceptible to infections.

David must take liguid medication and antacids for metabolic acidosis. He is fatigued.

He suffers from erectile dysfunction. To have an erection he must inject himself with
Triple agent. If it doesn’t work right and the erection doesn’t subside, he must go to the
hospital and have it cut and drained.

We had an eight-day trial in Marinette County that gave us $1 miilion for our pain,
suffering and disability. David received $750,000 and I received $250,000. The cap cut
down our award over 55%. The compensation recognizes what we will have to go
through for the rest of our lives.

Also, I want to point out, if David and [ hadn’t brought this lawsuit, workers” comp
would not be repaid. To date, our case is still on appeal and we haven’t received any
money to date.

i hope that none of you in this room ever have to be sitting in this place that we are today.
A nustake was made that changed our lives forever. It could have happened to anyone

here... It still could happen to you.

Please don’t enact new caps on damages. It only serves to hurt someone like us.






Testimony on AB764, AB 765, and AB 766
To the
AssemblyCommittee on Insurance

October 18, 2005
Madam Chair and Members,

The Speaker’s Task Force on Medical Malpractice Reform has completed its work and
presents three pieces of legislation for committee consideration - AB 764; AB 765; and AB
766 as the work product of our efforts.

We believe these bills recognize and reflect the necessary balance between fairness,
affordability and availability in the area of medical malpractice insurance coverage.

The bi-partisan Task Force heard testimony from interested parties for two [ull meetings and
then held two more meetings to debate and consider an appropriate course of action.

AB 766 creates a two-ticred award benefit structure similar to current law in wrongtul death
cases. The award cap for persons under agel8 would be set at $550,000. 23% higher than
under the previous cap while the award cap for persons age 18 and over would be set at
$450,000, essentially the same as the recent cap. The majority of the Task Force believes this
differentiation, with justifications and legisiative {indings, is therefore responsive (o the
courts objection to constitutionatity under the equal protection clause of our constitution.

AB 765 simply closes a loophole in current faw that did not provide coverage under our
healthcare Hability requirements to individuals that completed medical school and were
doctors but had not yet completed the required first year of post-graduate medical residency,
commonly called their internship, to become licensed Wisconsin physicians.

AB 764 clarifies current law on the issue of collateral sources of payments to compensate
individuals in medical malpractice cases. The bill provides for the reduction of medical
malpractice awards by the amount of collateral source payments, offset by any subrogation or
reimbursement resulting from those collateral source payments. Larlier today we discovered
some drafting errors which have been corrected in a sub amendment | present here today.
The corrections preserve our intent and will not alter the legislative analysis. My preference
would be that we treat the ASA as the focus of this hearing and proceed. if possible. to exec
on it tomorrow.

I would note for the committee that in ali of these bills the effective date 1s prospective and
not retroactive.

[ urge the committee’s support for these critical pieces of legislation.

State Capitol: PO. Box 8952 e Madison, Wisconsin 33708-8952 e (608) 266-0486 e Toll-Free: (888) “;?m@f 3 & Rep Glelow@legis state wius
District: PO, Box 504 e Mequon, Wisconsin 33092 e (262) 242.2
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1 Assembly Commitiee on Insurance
FROM: Ere Borgerding, Senior Vice Presiden

SUBJECT: Support for AB 766. AB 765 and AB 764

Chairperson Nischke and members, my name is Eric Borgerding and [ am Senior Viee President for the
Wisconsin Hospital Association QWHA}. Thank you for this opportunity to speak today in support of AB
764, AB 765 and AB 766. This hearing, and the Speaker’s task force that preceded it, are an zraordinazﬂy
rapid and high-priority respense to a series of damaging Supreme Court decisions, and cur 130 member

g4
et et Crey T U
hospitals appreciate your concern and commitment.

Your urgency 1s warranted, for the conseguences of inaction or delay are of a nature that threatens to
undermine Wisconsin's health care ée%ivery svstem.

If yvou work in the health care system, that 15, if vou struggle with recruiting physicians to rural or urban
areas, if vou are a rural family practice doctor who also éaé.‘;xc w“wzrjs o7 moTe important ij;:_ fvovarea
patient who may not have access t VO '

these recent decisions could be devastating,

Yet. today yvou will hear all sorts of reasons why Wisconsin should not restore a ¢ap on non-economic
damages. Our opponenis will tell vou that the damage cap made no difference in Wisconsin and that
lizbility insurance premiums will not go up due fo its loss. And if premiums do inerease, our opponents will
attribute it to bad investments made by insurance companies. But today, vou will hear com “?Ei*jﬂ evidence
to the contrary from Pinnacle Resources, authors of September, 2005 actuarial analvsis of \R N8in’S
medial malpractice environment.

Our opponents will aftempt to distract you by claiming malpractice premiums are a minuscule percentage of
overall health care costs. And vou know what, I think they are lar gd}“ orrect. But this is not about some
misleading comparison 1o overall health care spending -- it is about the patients put at risk when
skyrocketing Hability premiums force physicians 1o leave Wisconsin or retire (o0 soon.

1

Ipractice premiums amount to a fraction of overall health care spending won't make much
- pregnant mother who has to travel 150 miles to deliver her baby because the last OB/GYN

£ 1 e B Aa e W BRTFDE_GAIR A0 PFA RSO
55 = Madison, Wi 53725-90:28 08 274 BL5s




Our epponents tell you 1o Ignore the havoe out of control premivms are x*?zeaking n other states -- but what
=ned in llinois, Oregon, Washington, Nevada, Chio, and many other states without caps simply
cannot be ignored or minimized:

= niums for family pmmce physt eliver babies have
gnce c&ps of nog-economic damages o i in ?99@ By 20602,

3"@% of a?ii ph}-'s:?c%ans delivering babies i Ors:;: 1 ha

® i n:j's' shori-lived caps were siruck down i Y9RE, fewer doctors are

OFe WOoImen are arriving in Washington hospitals never having

& in Hiinois, were in 2002 uncapped non-economic damages accounted for 1% of the
average jury award, UB-GYNs have fled the state, many coming 10 Wisconsin, Southern
Hinois is devoid of neurcsurgeons and without head trauma coverage.

= In Ohic, where caps were struck down in 1991 and again in 1995, a 2004 survey of

physicians conducted by the Ohio Deparument of Insurance indicated that naar‘y 40% of
those who resp@n—*md said they had rehmd or planned on retiring in the next three years due
to nising insurance costs. Only 9% of the respondents were over age 64.

We cannot dismiss what ILS happened in these and other states, and we cannot ignore the stories

1

iozens and dozens of skilled physicians who have left these states 1o come practice medicine in Wist
N -

In fact, vou will hear from some of them today.

Crur opponents will bury vou m"&‘ a two-1oot high nile

Sp{}“é‘%\’}?{:@ adv o“a

o}

5 studies from academia far and wide or from
- o unpact on malpraciice premiums. |
COonsin mcde act uarzﬁi analvsis that wil

3{101". ceonomic damages

Wisconsin, and, most important

,

ha c&p deLDul'ﬂﬁ 01 J *.no‘am, can prevent in the future.

But frankly, we don"t need to speculate, or wait and see what the impact of loosing the cap will be, because
our members are dealing with it right now,
We have received numercus reports of how much more difficult it has already ’oe“ome 1o recruit physicians
to Wisconsin, particularly to rural areas. New phvsicians considering practicing in Wisconsin, or those
thinking of relocating here are very concerned about what has happened here and, more importantly, what
m*i be done about it. They simply aren’t buying the notion that without a cap, Wiscor 13‘3%1 will be just fine.

r that because we LR 1ts and Families Compensation Fund there 1s nothing to worry
abom. In the real th care, things are quiie EE op;}cs; - You will 3 ear more about this
today from a Wisconsin phyvsician recruiter.

Wisconsin is

Through our own physician workforce studies (see attached), we know that even with a cap,
Mng we can to atiract
nk o
‘s

facing serious challenges to recruit and retain new physicians. We must to do everythi
and keep the voung doctors we will all need to care for us in the future. Frankiv, 1 can
more damaging to that critical effort than the Ferdon decision. Doing nothing in respense
option.

[
thi of I'?C‘f'mﬁ'}ff
s simply not an



O“uj a;poz‘:ems wiil have }-*G‘a believe that Wisconsin is somehow Immune from the escalating damages and
1d in states without caps. They will try to sidetrack this

ast ien vears that exceeded the then existing

1
on-economic damages, we will see more lawsuits, higher

damages and, more é.mp i;ﬁ}"m} f\i‘: ess noticed), higher out of court settlements — all of which \RJE drive

up hability premiums.

Iy fact, within days of Ferdon, there were plaintiff's attormeys in Wisconsin doubling their pre-Ferdon
settiement demands. We don’t need to speculate about the long-term negative impact of Ferdon —1t1s

happening already.

d, medical liability systems
Wisconsin Injured Patients and
wid inciude a third component

Unul very rec ii}, Wisconsin had one of the most bal
n that 1'§Chiﬁ3u Tw

i the coumtry -- the sum of an equatio
Farmlies C(mapemam}n Fund and & cap on non-economic
~ unlimited economic damages).

(,.J

damages {‘«G{‘}t’ WA

Indeed, on May 12, 20035, just six weeks before the Ferdon ruling, ‘*&-"'iscomin Comumissioner of
Jorge Gomez r m}%’kd on the impact of 1995 Act 10 (8330,600 capon 1 LCO‘ ;Q}}’} damages plus
inflation), Inh able me ity climate, and 1
impact it has had on access 10 health care.

Feng sz

is report. the Commissioner described a then Jave

“To conclude ... Wisconsin's malpractice marksiplace is stabls. Insurance is available and

affordable, “"zd pafients who are harmsd by maipraclice cocourences are fully compensated for

unlimied economic losses. Tort reform of 1885, along with well regulated primary carviers and a

well mansged and fully funded Injured Patisnis & Familias Compensstion Fund has resultad in

the stable medical malpraciice environment, and the availability of health care in Wisconsin”

{emphasis added)
In the seme report. again 1ssued roughly two months before the Surreme Court overturned our cap on non-
economic damages, Commissioner Gomez indicated that medical liability carriers were predicting
preminms would remain rozzﬁhi the same in Wisconsin over the coming vear. However, he also made it

very clear that. and again | quote

‘... rate stabiity could be drarnatically impacted for both the Fund and primary carriers should the
caps be removed and insurers face unlimited non-economic damages.”

Commissioner Gomez must have a crvsta l bail in his office. for ioc‘ia\; three months since the Ferdon

decision, his same concerns are being predicied by leading actuaries.

A Tair svstem, one that balances the rights of injured parties with the basic need for a}. accessible health care
sysien, 18 what we had in Wisconsin, and what we n"ust strive to restore through this gzsicﬁmn A system
in which Bability premiums do not drive out of business. out of the state, or into retirement, the very doctors

we count on ine most when we need them the most

15k ‘éi's, we nyust have a well-reasoned and rational cap on non-economic damages — one thaf 13

['o accomplish th
developed through a deliberative process that contempiates both political and judicial realities. A cap that is
meaningful, and that is not 5o ﬂ;i"ih that it essentially does not exist. A cap that accounts for the differing life

circumstances of 'f:ach piaintiff, including their age. And, a cap that does not, nor is it intended to, stand



alone, but ?‘aﬂ}ef as the key component of Wisconsmy’
that already includes:

— & S¥Sien

& Unlimited economic damages

w Unlimited demage recovery through:
& Meandalory ; odic paymer

= And, z‘;‘:ﬂi"e v other siaie

million/$3 million cove agc for physic

cognition of collateral sources,

Finally, I would hﬂ%e 10 quote from festumony delivered on Aprit 7, 2005 by my counterpart in [linois, just
one of many states facing a very real, very litigation-driven health care access emergency:

“The medical liabiifty crisis in llincis is causing an unprecedented health care acocess Crnisis
throughout the state. While some areas of llincis may be suffering more {fian others, the
systemvic problems driving these crises exist all over Hlinois and show no signs of sbating. In the
areas hardest hit, we are finding an absence of cbsfetricians willing 1o Iraat “high risk” bables,
emergency cere physictans unwilling o provide fraums care, and neurosurgeons refusing fo
provide complex and high-risk procedures.”™

The commaercial insurance market has abandoned hogpitals. ieaving them lo pay the
astronomical cosis of verdicls and setfiaments cut of their own pockels — money that should be
spent on caregivers and new fechnoliogy and in dozens of olfier ways thal would benefit patients
and communities. This crisis is growing. f nothing is done. the heaith care actess harriers may
bacome insurmountabia”

culation or exaggeration, this is real Iife, and it 1s testimony 1 hope you will never here In

On August 23, 2005, after pass 1o the Democrat-controlled house and Democrzat-controlied Senate, Hiinois
Governor Rod Blagojevich, also a Democrat, signed [Hinois’s new cap on non-economic damages into law.

Pl

e must fearn from the mistakes of mhu stales, not ry to repeat them. We do not need to experience the
wantling of a health care system; we need to prevent it from happening.

WHA believes a balanced and eqm{ab e svsiem cat
iegislature and Governor 10 act. We believ . . its foundation a c::p eh non-
economic damages and {nher imporiant reforms, including recognition of collateral sources and IPFCE
st medical residents. We urge vou 1o support AB 764, 765 and 766.

be preserved in Wisconsin but 1t will require the

-
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STATEBAR of | EXPERT ADVISERS.
WISCONSIN' | SERVING YOU,

MEMORANDUM

To: Members, Assembly Commitiee on Insurance

From: State Bar of Wisconsin

Date:  October 18, 2005

Re: Opposition to AB 764 (Collateral Source) and AB 766 (Caps)

The State Bar of Wisconsin opposes AB 766, recovery of noneconomic damages in medical
malpractice cases and AB 764, awards to persons suffering damages as the result of
medical malpractice and evidence of compensation for those damages.

AB 766: (Caps on Non-economic Damages) The State Bar of Wisconsin opposes legislatively
set limits on non-economic damages. Caps on non-cconomic damages run counter to the right of
obtaining justice “completely and without denial.” Such caps set in place an arbitrary pretrial
limit when those decisions are best decided by a jury and a court of law. In addition, caps on
non-economic damages place an unnecessary hardship on the most seriously injured. Statutory
caps are inconsistent with the nature of non-economic damages which are more difficult to
quantify.

AB 764: (Collateral Source) The State Bar of Wisconsin opposes changes to the collateral
source rule which would allow for the reduction of awards by payments from collateral sources
that do not have subrogation rights. This bill does not appear to draw a distinction between
payments from differing kinds of collateral sources.

The fact that payments are received from a collateral source is irrelevant in the determination of
neghgence or the amount of damages. The responsibility of a tort-feasor to pay damages caused
should not be lessened by the victim’s prudence in planning for contingencies.

[f you have any questions, please do not hesitate to contact our lobbyist on these issues, Lisa
Roys at 608.250.6128 or roys@wisbar.org.

State Bar of Wisconsin
5302 Eastpark Blvd. w F.O. Box 715% & Madison, WI 5370771358
(800) 728-7788 « (608) 257-3838 v Fax (608)257-3502 + Internet: www wisbarorg o Emall service(@wishar.otg






Co1Isconsin Society of PouiatrIc Izeoicine, nNc.

To:  Chairperson Ann Nischke and Members of the Assembly Insurance Committes

From: Kevin Kortsch, DPM
Executive Director

Date: Tuesday, October 18, 2005

Re:  Support for Medical Malpractice Reform Legislation
- AB 764 and AB 766

The statewide membership of the Wisconsin Society of Podiatric Medicine urges you to
support and favorably advance AB 764 and AB 766, These proposals well balance the
interests of health care consumers and health care providers, Taken together, the bills afford
injured consumers with appropriate redress for valid malpractice claims. At the same time,
health care providers, inciuding doctors of podiatric medicine and surgery, can practice without
having to be worried about excessive claims of medical maipractice.

Today, Wisconsin law requires podiatrists to have malpractice insurance coverage. [tisa
o
condition of licensure in Wisconsin,

Doctors of podiatric medicine and surgery purchase malpractice insurance in the private
sector. Typically the carrier is one that has podiatry adviscrs regarding claims and premiums.
Valid cleims for reasonable amounts are scttled prompily, while others are disputed. While the
number of claims against podiatrists is not increasing, the amounts sought (claim severity) have
been increasing. )

To conclude, AB 764 and AB 766 are reasonable support their passage and respectfully
request your assistance in that regard.

Dr. Kevin Kortsch
Executive Direcior
dr_kortsch{@juno.com
{262)521-9108

member american podiatric medical association
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TO Assembly Comimiltee on Insurance
" mledr W TPogadaales Wima Deoos Aot By (eeernd £ mrimoms]
FROM: Ralph V. Tonmka, Vice President & General Counsel

v i
Mercy Health System
Tanesville, Wisconsin

DATE: October 18, 2005

SUBJECT: Testimony Regarding - AB764 {Collateral Sourcey AB765 (Medical Residents)
AB766 (Medical Malpractice Caps)

INTRODUCTION

Mercy Health System is an integrated health care delivery systemn that provides physician,
hospitai- nursing and other health care services to residents in Southern Wisconsin and
Norheastern  JHinois. Merey emplovs more than 3,300 individuals, including
appmmmmix 1,250 persons who are licensed or certified health care professionals, more
than 250 p;}\wuu}s and mere than 630 registered nurses. We provide clinic-based
services in 39 community chnics located 1 six counbies in Wisconsin and flinois. Qur
clinics range from single physician practices 1o large mula-s *)ecxaiz}: centers with
ambulatory surgery, urgent care services and various diagnostic services.

st

Please accept our strong support for Assembly Bills 764, 765 and m particular, 766.
Assembly Bill 764 modifies the coliateral source rule o reflect a common sense approach
to awarding damages 1 medical malpractice actions, that is, making sure that claimants
recover only once for the same item of damages. Similarly, AB 765 is 2 sound approach
to making sure that residents in training, and their employers, may participate mn the
Injured Patients and Families Fund and may have the protection of caps on non-ecenomic
damages that apply to other health care providers.

CAPS ON NON-ECONOMIC DAMAGES

The man focus of m
non-cconomic damages

v testimony today 1s Assembly Bill 766, This bill restores caps on
es in medical malpractice cases.

Unlike patients in most states, patients in Wisconsin who make successiul claims for
medical malpractice can be assured that they will receive financial compensation.  That
is because in Wisconsin, health care providers by law must obtain medical malpractice

crmation call (608 T36-67100 or (BES 39-MERCY




Assembly Commitiee on Insurance
October 18, 2005
Page 2

(‘J

insurance, and must particinate in the Injured Patients and Families Compensation Fund

(the “Fund™). The combination of pf'mfiée:rs’ maipractice insurance and the Fund means
that in Wisconsin, Success}'ui nalpractice claimants will receive their full economic
3 A& i

ves, less costs and atiornevs fees.

o

AMiA .5 we are aware, unil the recent Ferdon
decision, there was a statulorv cap on recovery of non-economic damages. Even with the
cap, however, plaintiffs could recover hundreds of thousands of dollars in non-economic

di

1
damages in addition 1o unlimited economic damages.

There are a variety of reporis and actuarial studies that demonsirale certain basic fac
about the Wisconsin medical malpractice marketplace. These facts include
® \-\"isco*wﬁ’s malpra msurance market compars Iy 1o other st 1
terms of atfo dabE i11SUTANCE;
s States with caps on non-economic damages generally have more affordable

malpractice insurance and loss ratios;
s States with low to me {b um caps are more likely to have [avorable malpractice
insurance markets

Wisconsimm’s  careful legislative balance--mandato malpractice insurance and
participation in the Fund, unbmited Fund protecuogz for malpractice awards and
settlements, and reasonable caps on non-economic damages--has contribured 1o

H

Wisconsin's favorable malpractice insurance market. Thés 1s just one of the reasons we
is

believe maintenance of a cap on non-economic damages in medical malpractice actions

critical

In his concurring opinion in Ferdon, Supreme fC 1t Justice Patrick Crooks emphasized
that “‘statutory caps on neneconomic damages 1 medical malpractice cases, or statutory
caps in general, can be constitutional.” While finding the ¢ “‘Aps created by the Legislature
in 1995 unconstitutional, Crooks concluded, “Wisconsin can have g cor 1szimiion( cap on
noneconomic damages in medical malpractice actions, but &Cfc must be a rational basis

so that the legislative objectives provide legitimate justification, and the p must not be
set so low as 1o defeat the rghts of Wisconsin ¢itizens to jury trials and to jegal remedies

for wrongs inflicted for which these should be redress.” We believe Assembly Bill 766
meets these standards,

The n‘;agcmtx opinion in Ferdon recognized that, according to a study by the U.S. General
Accounting Office, a shortage of physicians existed in rural locations in states without
limitations on damage awards. Further, the majority recognized that malpractice
pressures are among the factors that affect the availability of services.

There are a number of reports that outline Wisconsin's current and increasing shortage of
nhysicians. Given Wisconsin's aging population and other changing demographics, the
retention and recruitment of physicians are crucial m order to provide sufficient access 10
health care. In addition, there are studies that have found that the refention and
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_ ecially In rural and urban areas, are more successful in
states that have stable and affordable medical liability insurance rates.

goals 18 to pmxida health ¢
eded.  In order to do that, we work mhﬁan Tv 10
In h g ol a ﬂaiion&} shortage of phvsicians,

icians is always a ditficult task.

Wisconsin has historically enjoved a stable medical malpractic

provide physician services ‘hoﬁi m Wisconsin and Hlinois, Mercy has a good a"')?,}'t.Ci’dﬁOﬂ
and perspective on the advaniages of a stable medical malpractice climate. We have first
hand experience with physicians who have left their practices in [llinois, some of them
come to Wisconsin, because of the zish ically unfavorable fllinois medical o “faipr tice
climate. Qur favorable malpractice climate has helped our recruitment and retention
efforis.

CONCLUSION

As recognized by the Court in Ferdon, Wisconsim currently enjovs a stable and affordable
medical hability environment.  We believe that rczsoaab‘ﬂ C2ps On NON-CCONomic
damages in medical malpracuce actions contmbute to that environment.  Based on
actuarial analyses of the insurance exposure amount that would provide siable and
affordable insurance rates and studies of the caps in other states, we believe a cap no
greater than $550,000 will help maintain Wisconsin's current positive environment. On
the other hand, based on the same and other qf‘ud%es} it is reasonable to conclude that a cap
or limitation in an amount above $350,000 would have a negative impacé on ‘L?‘;a.i.

mmmzm The studies and actuarial anal ; high
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Coupled with assurances 'uf ecovery through mandatory malpractice insurance for health

care providers and mand p icipation in the Fund, Assembly Bili 766 15 a sound and
rational approach to ensuring a stable malpractice environment and improving access to

health care m Wisconsin bx stabilizing or increasing the supply of physicians in
Wisconsin and encouraging physicians and hospiials to provide health care services in
rural and urban areas,
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There are many significant medical malpractice issues that need to be resolved to help patients
and their families to: gain disclosure of information, have equal rights and legal protection under
the law, and seek accountability for medicine that is well below the standard of care. | submit to
you that the medical insurance industry is the route of the medical malpractice problems in this
country and that is where reform is needed. We should not do more harm to the effected
patients by putting caps back. Caps on non-economic damages are a hindrance to finding out
the truth and gaining accountability for our citizens.

The Rice Family of Middieton, Wisconsin experienced a medical crisis and loss of our 20-year
old daughter, Erin Elisabeth Rice at UW MHospital on April 18, 1888 due o gross misdiagnosis of
her iliness. This crdeal has identified many significant medical and iegal issues that need to be
fixed by this legislature. The Wisconsin Family Justice Network, of which | am involved, was
formed to fight for ali of us, fight for the rights of all patients and our families.

[1] The Network does not suppoert medical malpractice caps and we believe that judges and
juries should make those decisions just fike in any other civii action.

[2] The Network supports the passage of the Family Justice Bill [ sponsored by Senators Plale,
Hansen, and Erpenbach, and Representatives Otl, Sheridan, and Zephick | that will put all
patients on an equal basis and prevent discrimination based on age and marital status.

[3] The Network supports the Repeal of the 180-day Notice Rule [SB-74 - Sponsored by
Senator Risser, and Representatives Jenscn, Hines, Pocan, Berceau, and Lehman] that UW
physicians and lawyers have used to unfairly discriminate against patients that use UW
physicians.

Patients/Families that have suffered or died require the right to litigate against physicians,
hospitals, HMOs, insurance companies in a standard equal and fair way. The same standards
must be utilized for any medical provider within a given state. No unfair advantage must be
afforded 1o one medical provider over ancther when it comes to the provision or need for
malpractice insurance, limits of liability, and notice of claim rules.

The recent low $350,000/$250,000 [with inflation] cap on malpractice/wrongful death non-
economic damages limit (in Wisconsin and elsewhere) is totally unconstitutional should not be
approved by our legistature. The Wisconsin Supreme Court will declare its flaw once again, if
passed; however, | expect that Governor Doyle will veto it.

Until recently, the State of Hlinois had no cap on medical maipractice, as the previous caps were
declared unconstitutional by the illinois Supreme Court. The Judges and Juries made those
determinations. With no caps, healthcare in lllinois has improved, physicians practiced better
medicine, the cost of medicine only increased by 1%, there is much less indirect pain and



suffering, and there is much less indirect adverse economic cost to the people. The bad doctors
moved to states with caps! In states where lower caps exist (like Indiana, for example), the
quality of medicine is poor, and the greater is the pain and suffering and greater is the
unmeasured economic loss of patients and their families. This lower cap may result in patients
not being treated with the smartest or hercic measures because it is cheaper for the medical
system to simply go through the motions and let the patient die and pay the limited claim in or
out of court.

Any cap - at any level - on medical malpractice provides ttemendous advantages to the medical
practitioner and the insurance company and does a terrible injustice to a victimized patient in
either the negotiation of a fair settlement or trial action, if taken. Reinstatement of Caps will only
reduce the quality of healthcare that patients receive in this state. If there are problems of
frivolous lawsuits, let the juries and judges make the fair decisions. Provide these institutions
the tools they need to foster fairness to both the patients and doctors!

The Patient’s Compensation Fund is for Patient Compensation. it has bailooned to a whopping
$750M and still the insurance companies complain. Even after significant reductions in
physician premiums, the fund still grew by $20M last year. The fund is meant to try to make
“whole” the patient and families that have been harmed or killed by medical errors and failures.

For cases, usually involving young or older victims, there may be no likely economic claim, the
caps on non-economic damages wili prevent an action from making it to the court room. Vi
explain why. To gain legal representation, a client’s case must make sense, aconomically.
there is a plaintiff win probabiiity of 25% and there is a cap of $400K, that means that the likely
economic win would be 25% of $400K which would be a $3100K prebable result. However, to
put on a trial, the out of pocket costs for depositions, testimony of medical experts, travel, etc.,
will easily reach $100K. Also, the Wisconsin jury trial plaintiff win probability last year was 17%
14 out of 23] in WI. The Lawyer will not take the case because there is not enough likelihood of
getting paid any thing for his or her labor. This means that patients like these will never get to
the couri room to find cut what happened. No accountability will ever be achigved.

Just think what you would do if your older parent or your young child died of medical malpractice
and no attorney could take the case because of caps, and you could never find out what
happened. That's why the caps nead not be put back. And that is why the Medical Society and
insurance Company Lobbyists support Caps. Medical Malpractice in this country accounts for
less than 0.46% of the total cost of the health care delivery system. Wisconsin had the lowest

rate in the nation at less than 0.4%. Who has the correct facts here? We do.
Vote No for Caps

Vote Yes for Family Justice

Vote Yes for repeai of the 180-day Notice Rule.

That's my input -- Thanks for listening!



