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Motmn———Request for Madlﬁcarwn/Cozztmﬁeni Obiectmn

Clearmgkouseﬂaie 05-59 i

e "_'_':'?_'M{}V: D, that the Assembly Cemmxttae on’ Iﬁsuraxwe, _pursuant 05, 227 19 {4) {b) 2

i ‘Stats.; requests the Commissioner of Insurance to consider making, modificationsto .
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State of Wisconsin f OFFICE OF THE COMMISSIONER OF INSURANCE

121 East Wiison Street « PO, Box 7873
Tommy @ Thompsan Hiadison, Wiscangin S3707.7873

© Gevernor Phone: (508) 268-3585 » Fax: (608) 266-6635
L e L OC i1 -l iInformation@osl siate.wi.us
Lonnje L. Qe nitpfoadgar state. wi.usfagenciesiociioc!_boma.itm
Commissioner
June 8, 2000

MR. DANIEL J SCHWARTZER

EXECUTIVE DIRECTOR

WISCONSIN ASSOCIATION OF PROVIDER NETWORKS
2810 CROSSROADS DRIVE, STk 3000

MADISON W1 53718

Re: ihs 9.34 Access Standards
(o

Daar Mr. Sghivarizer:

Thank you for your rnqmry dated April 18, 2000. Your letter requests an opinion as to whether
the sample contract provision noted in your ietter would satisfy the reqairements of s. Ing 9.34,
Wis. Adm. Cede.

The sample provision noted in your letter requires providers under contract to a network to treat
all patients, ragard!ess of insurancs, simiiarly Hawmver s. ins 8. 34 requires al l of the faélew‘ng:

B Ins 9.34 (2) Addrtxonai Requzremems Aﬂ insurer o?fermg a managed care plan shall
have the capability to:

(a) Provide covered benefifs by plan pmvrcﬁers with reasonable promptness with respect
to geographic location, hours of operation, waiting times for appointments in
providers offices and after hours care. The hours of operation, waiting times, and
availability of after hours care shall reflect the usual practice in the local area.
Geographic availability shall reflect the usual medical travel! times within the
community.

(b} Have sufficient number and type of plan providers to adequately deliver all covered
services based on demographics and health status of current and expected enmiiees
served by the plan.

{c) Provide 24-hour nationwide toli-free telephone access for iis enrcliees to the plan or
to a participating provider for authorization for care which is covered by the plan.

The language submitted in your letter establishes that the contract with providers is to offer
services to covered persens in accordance with "normal practices and procedures of the
affected practice or hospital”. However, the language you submitted does not require providers
to adhere to usual practices in the local area with respect to waiting and travel times.
Additionally, consistent with Ins 9.42, we would expect that an insurer would alsc have a
procedure or mechanism to monitor provider compliance with the rule requirements.
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| G()}df:n Rule insuraﬁce Company
Cencems Wlth Wlsconsm Ciearmghouse Rule 05 059

(“Wlsconsm Insurance Regulatmra Chaptar 9)

N . Scame uf the proposed c}langes to WISCOHSHl Insurance Regukaﬂom Chapter 9 {INS : B

i - -9) create regulatery pohcy that exceeds stamtory ianguage

i | o :These changes create regﬁiatmns that were never mtended by the icgisiamre in- .:
S _'_.'_-._2{)91 Wzsconsm Act 16 : e SR i
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_' msurance pohczes avaliahle to censumers }n Wlsccmsm
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":.:_-and appfoved by OCI e
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oo Network Plans, ‘Preferred Provider Plans, and Lzmited Servace Heaith Orgamzamns in Order Sl
Cte Comply Wﬁ:h Recent Changes in State Laws R T - o <

-October 12 ’?{}GS

Thzs memoraﬁdum ;‘eiatus 0. Ciearmgh@usa Raie ﬁS 59 {CR i?b S?}, reiatmg o revising o

T ...’

i : re@uirements for insurers’ effﬁrmg defined network pi&ﬂs pmferred pmv1der plans (PPPs), and hmﬁed _ -
- service health organizations: {LSHOS} in- erder to comply Wzth reueat chamzes i sLate iaws 'I}le'-__ S
_.."_.memorandum does the foii@wmw o . g . . R T

SR OCI submztted CR {35 59 H} z‘esporzse te 2{}{3§ Wlscmism Act 16 mh;c’n in peﬁmeﬁt part
B ekmmated the use of the term “managed care plan” and subsiimtea the ter;:ﬂ de:tmed netwsrk pian”’ and: © oo
R - made VATious ’Ch&ﬁfﬁ:{ﬁh to s:b 6{}9 Stats %hzch now. relates 1o defmed netwsrk piaﬁs i

; :Descnbes ihe ?mcedmai backgmand ef CR {)5 59

= _o_'.:memées generai backgmuad mfomat;en about defme:é ne‘fwork piaﬂs heah“h mamtezzancé_-_z - o

- organizations (HMOs), PPPs, and LSHOs; statutes affeczmg them that relate to this proposed =
- rule; and the authority of the Office of the- Cemmzaszoner of Insumnce ({)Ci) tﬁ pmmuiﬁate_ "
mies relatmg i:o msurers offermg Sucia pians = e B .
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Faﬂowmg OC’{ s subnnssmn of CR 03- 59 o the Legiblaﬁm% ﬁ"ze ruie %as refm’ed 10 f:}le.f . i

SERSE .'_Assembiv Commmee 'on Insurance on September 7, 2005, and the Senate Co;mmttee on Agricuttureand
- Insurance on-August 31, 2005.. On October 6, 2003, notice ‘was posted of 4 hearing of the Assembly -
- Committee; which extends the Assembly Committee’s gur;sdlcn@n uniil November 7, 2005, vnlessan ~
BRI intervening event occurs. On September 30, Senator, Kapanke, Chair of the Senate Committee, wrote to "1 2

“OC] requesting a meetmg, which has the effect of ex:tendmg the Senate Committes’s Jurisdiction until -

October 31, 2005, unless an intervening event occurs. ' The commiitees have now scheduled a joint " -

- 'hearing on {}ctobe;: 13 ZGGS w;th a passabie executwe sessmn by either or: bcrth csmafmz:tees foiiomm Rt
L _-.__theheanao' : SR o S : : : -

___:Mww e

Currenﬂy, ch. Ens 9 W:ts Aém Cﬁde re}ates to managed cars plans Subsequent to the passage S PR,

L '-_-..of 29133 W;scensm Act 16, OCI suhmmed ‘Clearinghouse Rule. 02-69 (CR 02-69) 1o ‘propose. '

" ~amendments to ch. Ins 9, Wis, Aém ‘Code, to refer to defined network piaﬂs rather than managed care -~ =

o o “plans; and to mplemam the changes made’ by Act 16 The chairs of both of the committees to which CR .~ -
. 02-69 was referred (the -Assembly ‘Committee on Heakh and the. Senate Committee ‘on’ Insurance, | .

S Tourism, anci Transp@rtatmn} raquested a meeimﬂ mth (}CI OCI ﬂaen submamd sewerai modzﬁcaﬁons- i o

to CR 02-69.

Eioweve; OCI eventuaﬂy mthdrew CR ﬁ2~69 vvzthoui ever promuigaﬁng it.: In 2004 OCT{'_'_ e
E attampted to pmceed with CR 02- 69 but discontinued the ‘initiative after the Leglslatma Council L
Cieannghmme mdmated *{ha{ ihere Was no stamtory pr{}cess for resu‘bnnttmg a mthdrawn mie io the R

o Legzsia%m‘a

S . OCE bas new subm:ﬁed CR 05- 59 1o change references in- the %dzmmsﬁatzw _{Zede fmm'-_' e SR
f;managed care plaﬁ to éeﬁneﬁ netamrk plan andi{a impiement the changes macie by Act}fi SRR

G 'I)ef' mtzons of T }?985 {?f Plans

CR 05- 59 reiaies to severai types of ;}lans offered %3}? insurers: deﬁned nemark pian HMO i

PPP, and LSHO. Each type of plan is defined in the statutes. [See s. 609.01 (1b), (2), (4), and (3),

SE Stats. respect;veiy} The matter may be somewhat confusing as some of ihe types of plans include pa;‘t R B

e _but ﬁoi aii of another type of pl&n For exampie mos@: but n{at aii PPPS are a deﬁﬁad ﬁetwork plaﬁ
The most sa gmﬁcant feaiures of the pemﬂeﬁi st&?:umry éeﬁmtmns am as follows
Defmed aetwc;rk gﬂan———s 609 GI {Ib)z Staé:s ngmﬁcant feamres mchxde

‘a. Is é “health benef ‘ pian -as deﬁned in s. 609 01 (ig) Sta‘is (An}f hospr{ai or: :
. medical policy or certificate, but ‘excluding certain coverage xahen provided Lmdes* a
R separate policy, certificate, or contract, such as limited-scope dental -or vision -

benefits, or b@neﬁts for nursmg home care, E:ealth ca_re commumty%ased care, 01 any L .

_cembmatmn of ihese )



b Reqmres or creates mcentwes far emollees EG use certain heaith care prowders that_' S
L are managed owned, ﬁﬁder contract’ w;th or employed by the insurer (coliecme}y-:_ L
referfed te as pamczpatma provlders) " 3 5 S

2 HI\«{OWS 6&9 01 (2) Si:ats Sagmﬁcant features imclude

' a 'Is a ‘heaith care. pian as deﬁned m 5. 609 Oi (1:}3} Szats (AIIY msurance coﬁtract"".-.'_"'_:_. '
L i_f_cmferma hea&h care expenses) TR

by :-ijmdes mmprehenszve health care serv;ces e
- . :Ceverage for servzces performed by pamc:patmg promders

_d'."'.Coﬁsaderatwn pmv1ded 10 pammpatmg pmwders is pred&termmed penodic ﬁxed';--:' o
S paymez:;@s (commaniy reffzrred 10.as capﬁated payment) ' SRR e

s 3' PP?M;«,;E{}Q 91 {4}, Sta*fs Sigmﬁeant feamms mciude

a Is a healt}: cafe plan

b Cowrage can é:»e: comprekemzve heaith i:are services or Ztmited range Of health cara: SR
RUNR -servzcss (fer examp}e, dem:a! or Vision coveragﬁ under a separate pohcy)

o c : Coverage regaréless of whether the services are performed by a part:cqmtmg orj':"_.f
' nonparticipating pmvzder (PPFS typ;ca]iv create incentives (usually in the form of

'-"-_"higher beneﬁts) for an enrollee to Teceive services fmm a pamc;patlﬁg pmwder R

“Unless 'a PPP is providing limited services in a sepamte poimy, thlS means the PPP
. comies unde;r ’ihﬁ_ d@ﬁmtwﬁ of a’ defmed ﬁei:werk pian ) : e

g Canmderanan provzéed'ia pamc‘;ipaimg prevzders is ‘not capziaied (As & matter of S
- practice, a participating pmv;der may. have agreed to charge less than ﬁle provxder S
FER _' standaa"d fee~for«-semce rate for a sarv:{ce rmdered to a PPP em’oiiee ) L
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Rule-Making Authority

OCT has general authority under s. 227.11 (2), Stats., to promulgate rules interpreting the statutes
relating to insurance. [s. 601.41 (3), Stats.] Also, OCI is authorized to promulgate rules relating to
defined network plans and PPPs for certain specified purposes. [s. 609.20, Stats.] In addition, OCI is
required, by rule, to develop standards for defined network plans to comply with the requirements of ch.
609, Stats. {s. 609.38, Stats.]

In addition to this explicit rule-making authority, the statutes provide that policy forms generally
must be filed with and approved by OCI before use and may be disapproved if a form is misleading
because benefits are too restricted to achieve the purposes for which the policy is sold. [s. 631.20 (1)
and (2) (a) 1., Stats.] Also, OCI may promulgate, by rule, authorized clauses for insurance forms upon a
finding that reasonable minimum standards of insurance protection are needed for policies to serve a
useful purpose. [s. 631.23, Stats.] OCI also may require insurers to provide statements, reports, answers
to questionnaires, and other information, in whatever form designated by OCI, at such reasonable
intervals as OCI chooses. [s. 601.42 (1g) (a), Stats.]

Provisions oF CR 05-59

Attachment 3 lists various provisions of CR 05-59, as submitted by the Legislature that appear
to be of particular significance. It includes information about what “cover the same services™ means for
the purpose of subjecting certain PPPs to requirements that would otherwise apply only to a defined
network plan that is nota PPP.

COMMENTS AROUT CR 05-39

This part of the memorandum lists nty - comments about CR 05-59 'as submitted to the
Legislatare.® The comments generally relate to issues of clarity, technical drafting requirements, and
consistency with the statutes. The commenis do not include any policy issues that may be raised by a
commitiee, including, for example, whether the coinsurance provisions in s. Ins 9.25 (1) are appropriate
to define what constitutes covering the same service to determine whether a PPP must comply with
additional statutory requirements.

I. SECTION 1 should not include the amendment to s. Ins 3.67 (1) (c¢) as it does not have the
same treatment clause as the provisions being renumbered since it is not being renumbered.
Instead a separate SECTION in the proposed rule should be created to reflect that “Ins 3.67 (1)
{c) is being amended to read:” and “3.67 (1) (bc)” should be changed to “3.67 (1) (c)”.

2. The proposed rule deletes most references to a LSHO and instead defines and refers to a
“limited scope plan.” As noted in the chart in Attachment 1, as defined in s. Ins 9.01 (10m),
a limited scope plan may be a PPP that offers limited dental or vision services (and, by
definttion, 1s not a defined network plan) or an LSHO that offers limited dental or vision
services. It is not clear why almost all the references to LSHO were deleted in the proposed
changes to ch. Ins 9 as that would mean that other LSHOs (namely LSHO plans offering

* The comments do not address the analysis to CR 05-39 provided by OCI,
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b. Section Ins 9.25 (4) does not follow the structure used by the other subsections as it
does not set forth an action that the insurer may undertake to comply. This should be
restructured to flow from s. Ins 9.25 (intro.).

¢. Section Ins 9.25 (2) permits an insurer to exceed the coinsurance, deductible, and co-
payment differentials to the extent “reasonably necessary” to encourage use of
participating providess or centers of excellence for transplant or other unique disease
treatment under certain circumstances, preventive health care services limited 1o
immunizations, and certain other services when the benefit would exceed specific
mandated benefits under certain circumstances. The rule does not explain how, on
what basis, and by whom it is determined whether, and to what extent, exceeding the
differentials is “reasonably necessary.”

Also, as drafted, an insurer could not opt to provide the differential benefit only for
either the centers of excellence or for the immunizations and exceeding specific
mandated benefits because s. Ins 9.25 (2) (intro.) requires that notice be provided
about both. This provision would bave to be redrafted to allow an insurer to opt for
only one such alternative.

d. Ins. Ins 925 (3), it appears that “this subsection” should be changed to “this section”.

€. Section Ins 9.25 (4) provides that if a PPP uses utilization management {o deny access
to or coverage for services of nonparticipating providers “without just cause” and
“with such frequency as to indicate a general business practice,” OCI will treat the
PPP as a defined network plan and subject it to all requirements of a defined network
plan. First, the phrase “defined network plan” should be changed to “defined network
plan that is not a preferred provider plan” to make this consistent with the statutes
" cross-referenced in s. 609.35, Stats. Second, the rule does not specify how, on what
basis, and by whom a determination is made that there is no “just cause” or when
there 18 “such frequency as to indicate a general business practice” in order to trigger
this consequence.

A similar comment applics to s. Ins 9.37 (4) although that section does specify that
OC1 makes the determination.

5. Inss. Ins 9.25 (1) and (2) and 9.27 (1), (2}, and (3), the paragraphs should be shown as “(a)”
and “{b)”, not “a.” and “b.”

6. A title is nceded for s. Ins 9.26. Also, the phrase “defined network” should be changed to
“detined network plan that is not a preferred provider plan” to be consistent with the statutes
cross-referenced.  Also, while 5. Ins 9.26 appropriately cross-references all of the statutes
with which a PPP that is not covering the same services must comply, s. Ins 9.26 additionally
lists various sections in ch. Ins 9 with which such a PPP must comply. There is not exact
alignment between these sections and the statutory provisions.

-}

Ins. Ins 9.27 (2) b., it appears that “2 times greater” should be changed to “more than 2 times
greater” to be consistent with s. Ins 9.27 (2) a. Similarly, in s. Ins 9.27 (3) b., it appears that



10.

1.

12.

13,

14.

-

“3 times greater” should be changed to “more than 3 times greater” to be consistent with s.
Ins 9.27 (3)a.

In s. Ins ©.27 {3) a. and b., it appears that the word “deductible” should be changed to “co-
pavment” since it is the co-payment that is being compared.

In the Note to s. Ins 9.31, “par. (1) (2)” should be changed to “sub. (1)”. Also, “par. (1} (b)”
should be changed to “sub. 2Y°. R

A title is neaded for s. Ins 8.32.

Section Ins 9.32 (2) () does not follow the introductory language in s. Ins 9.32 (2) (intro.)
requiring certain insurers to undertake certain actions. It should be included as a separate
subsection, not a paragraph under sub. {2).

Section Ins 9.35 requires that certain notification be posted in the provider’s office by a
certain date. It does not specify for how long the notice must be posted.

Section Ins 9.40 (2) (b), (6), and (7) include provisions relating to a defined network plan that
is neither an HMO nor PPP. 1 understood from a discussion with OCI staff that this could be
a point-of-service plan offered by an indemnity insurer. It is not clear what part of the PPP
definition in 5. 609.01 (4), Stats., would not apply to such a plan. However, ifa planisnota
PPP but is a defined network plan, all of the statutes relating to a defined network plan that is
not a PPP (such as ss. 609.22 (2), (3), (4), and (7), 609.32 (1), and 609.34 (1), Stats., as well
as other statutes referring to all defined network plans) apply to such plans. This may not be
the intended result.

$ECE”10?\E 20 should indicate that “Iﬁs' 94{) '{I.j.(c.j” is ?}eing répeaied, not “Ins 9.42 (1) (¢)”.

. Various grammar issues nchude:

a. In the last sentence of . Ins 9.07, a comma should be inserted following “secrets™.
b. Ins. Ins $.32 (2) (e} (intro.), “occur” should be changed to “occurs™.

¢. Ins. Ins 9.37 (3), “permit” should be changed to “permits”. Also, “limit” should be
changed to “limits™.

d. Ins. Ins 9.37 (4), “than preferred” should be changed to “than a preferred”.

COMMITTEE OPTIONS

As noted above, both committees currently have jurisdiction over the rule. A committee may do
any of the following while it has jurisdiction:

1.

Do nothing. OCI may then submit the rule to the Revisor of Statutes after the jurisdiction for
both commitiees expires.
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2. Vote to waive jurisdiction. (This action is almost never taken as a committee typically lets
its jurisdiction expire if it has no objections.)

3. Vote to object to the rule. The rule is then referred to the Joint Committee for Review of
Administrative Rules (JCRAR). If either committee does so, the other committee’s
jurisdiction ceases and that committee may take no action other than to also object.

4. Vote to request modifications. The committee’s jurisdiction is preserved under this
alternative only if OCI agrees in writing before the committee’s jurisdiction expires that QCI
will make (or consider making) modifications. (A committee may request specific
modifications or may be less specific about the modifications requested.)

L

Vote to request modifications with a contingent objection, namely, that if OCT does not agree
in writing before the committee’s jurisdiction expires that OCI will make (or consider
making) modifications, the committee objects to the rule. If OCI does not agree in writing by
that date, then the rule is referred to JCRAR. (If a committee wants to object unless the
agency agrees that it will make modifications, this approach has the advantage of not
requiring a second executive session.)

If you have any questions, please feel free to contact me at 266-3137, or Senior Analyst David
Lovell (266-1537), who staffs the Senate Committee.

JLK ksm
Attachments
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Attachment 1

TYPES OF PLANS AFFECTED BY CLEARINGHOUSE RULE 05-59"

PPP-Limited {o Dental or
Vision {No referral required;
rot capitated; coverage for
participating and
nonparticipating providers, but
incentives to use: pamcrpaﬁng
pravsdars} : :

: PPP—Camprehenswe
1Heaith Care Services. .-
{No referral. r@qutf@d ot

PPP-L{mitad Seneﬂts Gther
Than Dental.or Vision {No: -
referral s’ecguxred ‘not capitated;
coverage for participating and:
ﬂonpamcspaﬁng pmvxders but:
incentivesin {ssa ﬁaﬁsczpafmg :

providers): -

cepitated; c:mferage for

Participatingand -
Eele
1butincentives id use

ricipating: pmwders,

;:::a wipaimg pmwders}

DEFINED NETWORK PLAN
{HEAE.; H BENEFIT PLAN {DOES NOT INCLUDE SEPARATE LIMITED BENEFITS); REQUIRES OR{)
. CREATES INCENTIVES TOUSE PARTICIPATING PROVIDERS) .

= Heaith Maintenance
=1 Organization (HMO)

1 {Comprehensive health
1 pare services; capitated;
1 coverage onfy for use of
participating providers)

Defined Network Plan-Other
Thanr HMO or PPP (CR 05-59
refers 1o such entities in
proposed s. Ins 8,40 (2) (b}, {6}
and (7))

] LSHO-Limited to Dental or Vision
{ {Capitated; coverage only for use of
i participating providers)

Key
—

Defined Network Plan

Preferred Provider Plan (PPP)

!

| LSHO-Limited Benefits Other Than
! Dental or Vision {Capitated;

E coverage only for use of paricipating

providers)

Limited Service Health Organization {LSHO)

i s, i e kg

Limited Scope Plan (as defined in proposed s. ins 8.01 {10m} in Clearinghouse Rule (5-59)

Prepared by Joyce L. Kiel, Senior Staff Attorney

Legisiative Council Staff
Qctober 12, 2005

" The charts are not intended to represent the proportion of plans being underwritten in each category. Some
types of plans may not currently be offered by insurers.
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Attachment 3

Listing of Certain Provisions in Clearinghouse Rule 05-39

This attachment lists the provisions of Clearinghouse Rule 05-59 (CR 05-59) that appear to be
substantive in nature. It does not list provisions that: . (a) are primarily editorial and do not result m a
significant substantive change; or (b} change references 1o “managed care plans™ to the phrase “defined
network plans” as a conseguence of the enactment of 2001 Wisconsin Act 16.

CR 05-59 includes provisions that do the following:

1. “COVER THE SAME SERVICES” PROVISIONS FOR PREFERRED PROVIDER PLANS (PPPs)

A. Specify the consequences if a PPP does not “cover the same services.” [s. Ins 9.26] (As
amended by 2001 Wisconsin Act 16, a PPP that does not “cover the same services” when
performed by a nonparticipating provider that it covers when performed by a participating
provider is made subject to cerfain requirements that otherwise apply only to a defined
network plan that is not a PPP, namely: (1) ss. 609.22 (2) (adequate choice); (2) 609.22 (3)
(primary provider selection); (3} 609.22 (4) (specialist provider provisions); (4) 609.22 (7
(telephone access); (3) 609.32 (1) (quality assurance provisions); and 609.34 (1), Stats.
(medical director).’)

B. Set forth the criteria for determining if a PPP is covering the same services, namely that the
insurer does all of the following: [s. Ins 9.25]

1y Provides a coinsurance rate for nonparticipating providers that is 60% or more with the
enrollee paying 40% or less; or provides a coinsurance rate for nonparticipating providers
that is 50% or more with the enrollee paying 50% or less and the insurer provides a
specified disclosure notice at the time of solicitation and prominently includes notice in
the certificate or policy (hereinafter referred to as disclosure notice).

2} Applies material exclusions equally to participating and nonparticipating providers.

3} Exceeds coinsurance, co-payment, and deductible differentials (discussed in item 2.,
below) only fo the extent “reasonably necessary” to encourage use of participating
providers and centers of excellence for transplants and other unigue diseases,
immunizations, and for services above certain mandated benefits and only if certain
disclosures are made.

4} Uses no financial incentives other than maximum limits, out-of-pocket limits, and certain
coinsurance, co-payment, and deducible differentials (discussed in item 2., below) to
encourage use of participating providers.

' Additional information about these requirernents is provided in Attachment 2.
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Does not use utilization management (including preauthorization or similar methods) for
denying access to or coverage of nonparticipating providers “without just cause™ or “with
such frequency as to indicate a general business practice.”

Files certification with the Office of the Commissioner of Insurance (OCI) that the above
conditions are complied with.

2. ADDITIONAL REQUIREMENTS FOR INSURERS QFFERING A PPP

A. Require all insurers offering a PPP to do all of the following: [s. Ins 9.27]

1y

2)

3)

If a different coinsurance is applied to nonparticipating providers than participating
providers, the coinsurance differential must be 30% or less; or if greater, then disclosare
notice must be provided. (Exception if disclosure is provided about centers of excellence
or coverage over certain mandated benefits, as noted in item 1., B., 3), above.)

If a different deductible is applied to nsonparticipating providers than participating
providers, the deductible differential must be no more than two times greater or no more
than 52,000 greater; or if greater, then disclosure notice must be provided. (Exception if
disclosure is provided about centers of excellence or coverage over certain mandated
benefits, as noted in item 1., B., 3), above.)

If a different co-payment is applied to nonparticipating providers than participating
providers, the co-payment differential must be no more than three times greater or no
more than $100 greater for a health care provider and no more than $300 greater for a
health care facility; or if greater, then disclosure notice must be provided. (Exception if
disclosure is provided about centers of excellence or coverage over certain mandated
benefits, as noted-in item 1., B., 3), above. )

3. ACCESS STANDARDS FOR A DEFINED NETWORK PiAN THAT IS Nor 4 PPP AND FOR

PPPs TaaTr Do NOT “COVER THE SAME SERVICES”

A. Require a defined network pian that is not a PPP and require a PPP that does not “cover the
same services,” as discussed in item 1., above, to do all of the following: [ss. Ins 9.26 and
932 (1)}

D

2}

3)

4

Provide benefits with reasonable promptness as to geographic location, hours of
operation, waiting times for appointments, and after-hours care—which must reflect the
usual practice in the local area and usual medical travel times in the community.

Have sufficient number and types of plan providers to adequately deliver services, based
on demographics and health status of enrollees.

Provide 24-hour nationwide toll-free telephone access for enrollees and providers for
authorization of care.

Cover emergency services for emergency medical condition by a nonparticipating
provider as though provided by participating provider under certain circumstances.
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B. Require annual certification to OCI of compliance with these access standards. [s. Ins 9.31

(D]

4. ACCESS STANDARDS FOR PPPS

A. Require FPPs to do all of the following: [s. Ins 9.32 (2)]

1) Provide benefits with reasonable promptness as to geographic location, hours of
operation, waiting times for appointments, and after-hours care—which must reflect the
usual practice in the local area and usual medical travel times in the community.
However, PPPs are not required to offer geographic availability of a choice of
participating providers.

2) Provide sufficient number and types of participating providers to adequately deliver
services, based on demographics and health status of enrollees, including at least one
primary care provider and onme participating provider with expertise in obstetrics and
gynecology accepting new enrollees.

3) Include in all contracis with participating providers in Wisconsin or border counties of
contiguous states who serve Wisconsin enrollees a provision requiring the provider who
schedules an elective procedure or scheduled nonemergency care to disclose to an
enrollee af the time of scheduling the name of each provider that will or may participate
in the care and whether each is a participating or nonparticipating provider.

4) Prominently include in the provider directory a notice that includes the text specified in
CR 03-59 (Appendix D to c¢h. Ins 9) about participating and nonparticipating providers.

3} Provide benefits provided by a nonparticipating provider involved in such elective
procedure or scheduled nonemergency care by using co-payment, coinsurance,
deductible, or other cost-sharing provisions that would otherwise be applicable to a
participating provider iff (a) the insurer does not include the provisions in item 3),
above, in the provider contract; (b} the provider fails to comply with the contract by
disclosing this information; or (c) the notice in item 4), above, is not included in the
provider direcfory.

6) Cover emergency services for emergency medical condition by nonparticipating provider
as though provided by participating provider under certain circumstances.

B. Require annual certification to OCT of compliance with these access standards. fs. Ins 9.31

2}

5. QUALITY ASSURANCE AND REMEDIAL ACTION PLANS: GRIEVANCES AND COMPLAINTS

A. Delete the requirement in current rules that PPPs establish and maintain a quality assurance
committee and have that committee review complaints, appeals, and grievances.
fAmendments to s. Ins 9.40 (4)]
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B. Require a defined network plan that is not a PPP to have such a committee and have that
committee review complaints, OCI complaints, appeals, and grievances. [s. Ins 9.40 (4)]

C. Delete the requirement in current rules that PPPs submit a quality assurance plan.
{Amendments to s. Ins 9.40 (2} (a) and (3)] Instead, require that insurers offering a PPP
develop procedures for taking effective and timely remedial action to address issues arising
from quality problems, including access to, and continuity of care from, participating primary
care providers. Also, require a remedial action plan that contains certain clements. [s. Ins
9.40 (3)]

D. Require a defined network plan that is neither a health maintenance organization (HMO) nor
PPP to submit a quality assurance plan to OCI by April 1, 2007, and by April 1 of each
subsequent year. [s. Ins 9.40 (2) (b)]

E. Amend the current requirement that every managed care plan include & summary of its
quality assurance plans in'its marketing material and a brief summary of the plan and a
statement of patient rights and responsibilities in its certificate of coverage or enrollment
materials to specify that the requirement applies only to a defined network that is an HMO.
Additionally, require that insurers offering a defined network plan that is neither an HMO
nor PPP comply with these requirements by April 1, 2008, [s. Ins 9.40 (7)]

F. Apply the revised definition of “grievance” only to defined network plans and limited scope
plans. (This deletes application of the current provision about grievances to: (1) a PPP that
offers limited coverage under a separate contract for other than dental or vision; and {2) a
limited service health organization (LSHQO) that covers services other than dental or vision.)
[s. Ins 9.01 (5)]

G. Provide that-defined network plans and limited scope plans must treat and process an OCI
complaint (a written complaint received by OCI by an enrollec) like a grievance if OCI
requests it. [s. Ins 9.41] (CR 05-59 also notes that insurers are responsible for compliance
with the statutory internal grievance procedure requirement in s, 632.83, Stats. [s. Ins 9.42])

6. DATA SUBMISSION

A. Delete the requirement that a PPP that was a managed care plan under prior statutes submit a
standardized data set to OCI beginning June 1, 2004, and no later than June 15 of each year.
[Amendments to s. Ins 9.40 (6)]

B. Require that every insurer offering a defined network plan that is neither an HMO nor PPP
submit a standardized data set specified by OCI beginning June I, 2008, [s. Ins 9.40 {6)]
(Note: HMOs have been required to submit Health Plan Employer Data and Information Set
(HEDIS) or other standardized data specified by OCI since June 1, 2002.) {s. Ins 9.40 (5)]

7. MISCELLANEOQUS

A. Clarify that a participating provider includes an intermediate entity. [s. Ins 9.01 (9m) and
(14m)]
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B. Clarify when copies of provider agreements are provided to OCL [s. Ins 9.07]

C. Provide that a group insurance policy that covers a policyholder that is not a Wisconsin
corporation and does not have its principal office in Wisconsin but covers 100 or more
Wisconsin residents must comply with: (1) s. 609.22 (2), Stats. (adequate choice of
providers provision applicable to defined network plans that are not PPPs and to PPPs that do
not cover the same services); and (2} s. Ins 9.32 (2} (certain requirements applicable to
PPPs). [s. Ins 9.30] o . . .

D. Provide that PPPs may comply with statutory continuity of care notifications that apply to all
defined network plans or may contract with participating providers to provide notice to
enrollees of their statutory rights. [s. Ing 9.35 (1m)]

E. With respect to criteria for standing referral to a specialist that applies to a defined network
plan that is not a PPP and to a PPP that does not “cover the same services,” specify that
referral includes prior authorization for services if the insurer uses prior authorization or
similar methods to deny standing referrals to specialists without “just cause” and with “such
frequency to indicate a general business practice,” as determined by OCL [s. Ins 9.37 (4)]

F. Provide that the changes in the rules set forth in CR 05-59 apply to policies or certificates
issued on or after January 1, 2007 and to policies renewed on or after January 1, 2008.
[SECTION 26 of CR 05-59]

Prepared by Joyee L. Kiel, Senior Staff Attorney
Legislative Council Staff
Ociober 12,2005







Summary of Testimony for Clearinghouse Rule 05-059
October 13, 2005

Thank you for the opportunity to provide testimony on Clearinghouse Rule 05-059. This
is my first oppermmty to provide testimony in a setting like this, and I consider it a
privilege to appear before you today.

- My name is Paul Sabin. I am the Vice President of Network Development for HealthEOS
by Multiplan, a Preferred Provider Organization (PPO) based in Brookfield, Wisconsin.
In this role, T am responsible for provider contracting and for maintaining provider
networks so that patients can access health care services from the many qualified health
care professionals, hospitals, and ancillary facilities throughout the state. Prior to my
current role, I worked as the Vice President-Managed Care for Covenant Healthcare
System in Milwaukee, Wisconsin. My employment at this major health care provider
system, alang with my current role has allowed me to gain valuable insight and
expetience on some of the i issues before us today. Tt has further provided me with the
opportunity to examine the issues from both sides of the negotiating table - from the
provider side and the network side.

I certainly have a number of concerns with the proposed regulations. In addition to the
areas I will address in some detail in a moment, [ have concern with mandating specific
coverage levels at a time when there is a lot of experimentation in the marketplace. This
experimentation is taklng place in an effort to find an effective mix of adequate coverage
for patients while requiring them to become more actively involved in the decisions they
make. It seems to me that we should allow this experimentation process to take place,

~ free from excess;ve mterventzon for a reasonabie perzod of time to see whether i:here isa
posmve impact. : : L

Not surprisingly, most of my detailed comments today pertain to two (2) areas. These
arcas include the so-called “Access Standards” as well as the “Ancillary Providers” issue.
By the term Ancillary Providers, | am referring to anesthesiologists, emergency
department physicians, radiologists, and pathologists. [ emphasize these specific areas

because the proposed regulation imposes requirements on PPOs through the provider
contracting process.

In general, the provider contracting process is a difficult, time-consuming endeavor. Itis
not uncommon for discussions with large, sophisticated provider systems, clinics, and
hospitals to take a full year to complete. Adding provisions to an already complex and
lengthy negotiation process will only make it more difficult and contentious, especially
considering the subjects that are being proposed.

Access Standards

With respect to Access Standards (Ins9.32 (2)(a) and Ins 9.32 (2)(b)), the proposed
regulation appears to ask us, through the use of the provider contracting process, to
regulate behavior on behalf of the provider community. As we work with physician
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offices; hospitals and so forth throughout the state, we are dealing with literally thousands
of indepéndent organizations, each with their own particular way of conducting business.
These organizations, for the most part should be free to serve the market as they see fit.
Asking us to regulate business practices in areas such as hours of operation, waiting
times, and after hours care will place us in a constant state of conflict with the provider
community over these topics. Just negotiating these topics would be very difficult, but
forcing providers by contract terms to comply with a rigid standard would make this
process impossible.

Even if we were able to achieve the desired effect of this regulation, we would not be in a
good position to monitor and comply with the provisions. Our clients, the ultimate
payors of health care services would be penalized for actions or inactions of independent
organizations making decisions in the marketplace in accord with their own interests.

This is simply too much risk to have for a payor, and it is not possible to achieve as a
PPO.

If regulation of hours of operation, waiting times, and after hours care throughout the
state is a good idea — and I am not convinced at this point that it is — it would be better to
do so by law or by regulation directly with those entities rather than to require that of us,
as a PPO working on a provider contract with these providers.

This proposal is too far-reaching, it is too difficult to monitor, and there is too much risk
for the uitimate payors of health care services for whmh they have limited or no control

Ancillary Providers

As for Ancillary Providers (Ins 9.32 (2)(c), Ins 9.32 (2)(e), and Ins 9.32 (2Z}({)), 1
acknowledge that this is a difficult issue for patients. We are discussing, of course,
patients receiving care at an appropriate in-plan facility to receive care and maximize
insurance coverage only to find out that certain specialists involved in the case -
(anesthesiologists, radiologists, pathologists and emergency department physicians) are
not in the plan. This forces higher out-of-pocket expense for patients. Please note that
most of these physicians work with things and not patients. They administer anesthesia,
they read images, and they test and analyze blood and specimens. At times, services are
performed by physicians who have never had a one-on-one interaction with the patient. I
have witnessed this issue from all sides, as a PPO representative dealing with members,
as a provider dealing with angry patients, and as a patient.

The proposed regulation is not workable in my view. It requires again that we use
provider contracts to regulate behavior, and again it penalizes the ultimate payor of health
care services for any mishaps.
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This regulation is directed at the wrong place. Given the structure of exclusive
agreements that ancillary providers have with hospitals and other facilities, other parties
ought to be responsible for addressing this issue.

© Asncillary providers, with whom provider contracting is already very difficult, will
become even more problematic if these providers know that by not reaching agreement
with PPQOs, they will still be treated as in-plan providers. We are, through this regulation,
creating a condition for them nof to reach agreement with us. This will have the effect of
increasing costs in this state at a time when health care costs in general and physician
costs in particular are high relative to other states.

Agm 1 ceﬂairﬂyacimowledge ihé ffﬁStrating nature of this issue. 1 just question the
methods proposed to address it. Other alternatives should be explored and carefully
analyzed. This proposal does not represent the ultimate solution.

T would be pleased to discuss these matters in greater detail and to address any questions
you may have. Thank you for the opportunity to share my thoughts with you.

Paul Sabin
Vice President Network Development
_ .+ . HealthEOS by Multiplan
.- 18650 Corporate Drive; Suite’310 .
" Brookfield, WT 53056-6344
(262) 792-3793
paul.sabin@multiplan.com
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‘Memorandum

DATE: October 13, 2005

TO:. Committee Chairs and Members of the Senate and Assembiy
- oo Insurance Committees :
FROM: Pat Osborne, on behalf of the Wzsconsm Assocxatwn of sze &
S Health Insurers (WALHI)
RE: Comments on Clearinghouse Rule 05-059

The Wisconsm Assocxatwn of Life and Heaith Insurers WVALHI} appreciates the

: -:' oppertumty to provzde comment on OCI proposed rules relating to defined:
_network plans and preferred provider plans. We would first like to recognize and

commend the Commissioner and his staff for the process and the hard work that
went intothe development of this rule package “WALHI and its member
companies participated in numerous working sessions conducted by the
Commissioner in an attempt to clarify issues and narrow policy differences. We
believe the working sessions were productive in that regard and resulted in a draft
rule before you today that is considerably improved over the discussion draft
issued by OCI in October of 2004.

I am appearing today neither for or against the proposed rule. WALHI is a trade |

. association: compnsed of numerous companies with diverse busmess operations
*and, despite improvements in the rule, not all member companies are satisfied

with all of the provisions. I anticipate you will hear from individual member
companies regarding their respective positions on the rule.

There is one issue Twould like to briefly comment on from an association
perspective. That issue pertains to provider- contracting and is covered under Ins
9.32(2) (c) through (f), which requires an insurer. offering a preferred provider
plan to include in all participating provider contracts a clause requiring the
provider to disclose, to the enrollee, whether nonparticipating providers may be
involved in the delivery of care. We support the concept of this provision and
recognize that it represents a compromise in comparison to a more onerous
approach contained in OCI’s October 20, 2004 discussion draft rule. However,
we believe that the ancillary provider issue is better addressed through a statutory
change rather than a contracting requirement in the administrative code. From
our perspective, such statute should require not only the disclosure of ancillary
health care providers, but should also ensure that enrollees are provided with a
good-faith, timely estimate of charges.

Thank you for your consideration.
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