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MEMORANDUM -

TO: REPRESENTATIVE GIELOW; MEMBERS OF SPEAKER'S TASK FORCE ON MEDICAL
MALPRACTICE ‘

FROM: DAVID STRIFLING

SUBJECT: POTENTIAL RECOMMENDATIONS TO ASSEMBLY

SULg LM BN AL
DATE: 11/11/2005

cC:

Rep. Gielow:

After reviewing the testimony and documents submitted to our task force, and performing some
additional research and analysis of my own, I hereby respond to your zequest for ideas via this memo
summatizing ry thoughts as to what tecommendations our task force should send the Assembly.

This memo is divided into three parts. Part I contzins my ideas and recommendations relating to the
proposed cap on noneconomic damages in medical malpractice actions. Much of the testimony we
heatd and the information we received addressed the question of whether Wisconsin should have 2 -
cap, and whether caps in general are effective. However; given the directions our task force received
from the Speaker, that is not the question with which this task force is concernéd. Out mission is
not to decide whether caps are necessary; rather, it is to cofne up with 2 form of the cap thatis
acceptable and fair. Accordingly, this memo does not attempt to address whether Wisconsin should
have a cap, ot whether caps have a positive effect on the overall health care climate. Nevertheless, I
stress that in my opinion, if the legislature decides to re-enact the cap in some forrm, it must support
that decision with a substantial amount of legislative history justifying the cap, s the absence of such
justification was one of the grounds on which the Ferdon court struck down the cap.

Part 11 of this memo contains my thoughts relevant to the sitvation of medical residents vis-a-vis
Chapter 655 of the Wisconsin Statutes, the noneconomic darnages cap, and the Injuoted Patients and
Families Compensation Fund (Fund). Part III covers the collateral source rule and Wis. Stat. §
893.55(7). Certainly, the information presented to us has focused almost exclusively on the cap, and
not on the medical resident issue or the collateral source rule. Nonetheless, at our first session we
briefly discussed the possibility of providing information on those issues 2s well, and so T have.

Before beginning my discussion of potential legislative options, however, I feel that it would be
worthwhile to address the goal of medical malpractice tort reform. In short, I believe the goal of
such reform should not solely be to attract and retain physicians; rather, the goal should be to attract
and retain the best doctors, so that Wisconsin is not only an excellent environment i which to
practice health cate, but is also an excellent environment to teceive health care.



With this in mind, I undertook a brief statistical analysis to see whether previous tort teforms in this
state had bad such an effect. I analyzed publicly available data to determine, on a state-by-state basis,
the number of physicians pet successful malpractice claim.!

My conclusion: Wisconsin doctors ate among the best in the country. My study revealed that as of
2000, there wete 105 Wisconsin physicians for evety one successful malpractice claim. By far, this
was the best ratio in the nation. In the lowest ranked state under my methodology, West Virginia,
there was one snccessful malpractice claim for every 13 physicians!

In my view, the Wisconsin medical profession may have done too Iittle to inforrn Wisconsin's
sesidents about the high quality of health care available in'this state. My inexact study could be
teplicated on a much larger scale to prove that Wisconsin's doctors are among the nation's best. In

~otder to keep this "cream of the crop” at home, Wisconsin should do all it can to easure that it

remains a favorable environment to both practice and receive health care. With that in mind, I move
on to my thoughts regarding the three issues facing our task force:

I Capon noneconomic datnages in medical malpractice actions

If the legislatore ﬁmzcts the cap, it must do so in 2 form that addresses the constitutional concerns
discussed in the Wisconsin Supreme Coust’s opinion in Ferdon v. Wisconsin Patients Compensation

‘Fund. First, the new legislation must address the majority opinion’s conclusion that the former cap

violated the Wisconsin Constitution’s guarantee of equal protection of the laws in three ways: 1) By
discriminating against the most severely injured claimants; 2) By discriminating against the youngest
claimants; 3) By discriminating against claimants with families.

.,In ass&ssﬁ'ng the constitutionality of a futute cap, it must be remembered that much of the majority

opinion is dedicated to attacking the effectiveness of caps as a whole. Itis doubtful that Chief Justice
Shirley S. Abrahamson — the author of the majority opinion — or Justice Ann Walsh Bradley — who

“joined the opinion without comment — could ever vote to find any cap constitutional in light of the

rmajority opinion. The three dissenting Justices — Jon P. Wilcox, David T Prosser, and Patience P.
Roggensack — would likely vote that 2 future cap is constitutional. The two key votes may be those
of the concurrdng Justices — N. Patrick Crooks and Louis B. Butler.

In a somewhat cryptic concurring opinion, Justice Cxooks (joined by Justice Butler) noted that caps
“can satisfy the requiremenis of the Wisconsin Constitution.” This simple statement is out of step
with much of the majority opinion, and it deserves further attention. The problem, according to
TJustice Crooks, is that the currént cap is too low, and further that the legislature atbitrarily set the cap

1 My methodology was s follows: first, I recorded the population of each state, 25 teported in the
2000 United States Census. Second, I determined the number of practicing physicians in each state.
T used the data provided to our task forcé by the Wisconsin Acadetny of Trial Lawyers (WATL) in
the report entitled "The Impact of State Laws Limiting Malpractice Awards on the Geographic
Distribution of Physicians.” This repott provided the number of physicians per 100,000 residents in
all 50 states as of the year 2000. Next, I recorded the number of successful malpractice claims during
the year 2000 in all fifty states, as reported by the United States Department of Health and Huoman
Services "National Practitioners' Database 2003 Annual Repost,” which is publicly available on the
Tnternet. Finally, I divided the total number of physicians in each state by the total oumbet of
malpractice claims in that state, all with respect to the year 2000. Complete results are contained in
the attached spreadsheet Using this admittedly inexact science, Wisconsin ranked first in the nation
in least malpractice claims pet mumber of physicians. .

[3V)



amount at $350,000. Justice Crooks noted that in 1995, the cap amouat was changed from $250,000
to $350,000 at the last minute, with no explanation. )

EBach of these concerns must be addressed.

The first question the legislature must answet is what form the cap should take. In this regard, it is
useful to examine what other states with similar caps have done. My research revealed 27 other
states that have enacted some form of damage caps applicable to medical malpractice actions. In five
of these states, the caps cover 2ll damages, not just noneconornic damages — a siteation decidedly
Jifferent from Wisconsin’s. Accordingly, I restricted my analysis to the 22 states with caps on
fioneconomic damages alone. (A summary table displaying the salient featutes of these caps is
attached as a separate spreadsheet) The caps enacted by those states generally took five forms:
e Animmutable cap, not adjusted for inflation, with no allowances for the severity of the
claimant’s injury or the claimant’s age (8 states)
o A cap that is adjusted yeatly for inflation, but contains no allowances for the severity of the
claimant’s injury or the claimant’s age (5 states)
o A base cap that is adjustable based on the severity of the claimant’s injury (9 states) (some of
these caps are also adjustable for inflation) o
e A cap that is based on the claimant’s age (1 state - Alaska, which has 2 $400,000 base cap,
alternatively allows the claimant to receive the higher of $400,000 or $8000 multiplied by the
claimant’s life expectancy). : ,
e A cap that is based on the amount of economic damages received (1 state — Obio, which has
2 $250,000 base cap, alternatively allows the claimant to receive the greater of $250,000 0z 3
times economic damages 1p to $350,000 per plaintiff).

1 suggest incorporating several of these ideas, as follows:

Set a base cap on noneconomic damages at $500,000. In the 22 states mentioned above, the cap
amount ranges from a low of §250,000 (California, Idsho, Kansas, Montana, Texas, and West
Vitginia) to 2 high of $650,000 (Maryland). The average cap amount is about $390,000. In
Wisconsin, the pre-Ferdon cap (as adjusted for inflation) was $455,755. This represented an increase
of about $23,000 over last yeat’s cap amount of $432,3522 Accordingly, one might have expected
the cap level to be about $475,000-§480,000 in. 2006. A $500,000 cap would be greater than the caps
in 14 of the 22 other states that have enacted caps, and it would be equal to 6 other states’ caps.
Only 2 of the 22 caps wonuld be higher than Wisconsin’s (Mazyland ($650,000) and Missousd
($565,000 as adjusted for inflation)). '

This information is especially informative in light of the Ferdon concurrence. Justice Crooks
expressed surprise that Wisconsin’s cap could bounce from $1,000,000 to nothing to $350,000,
finding this arbitrary. The statistics '‘from other cap states reveal that the $1,000,000 cap was quite
high in coraparison with caps in other states. ‘

Adjust the base cap yearly to allow for inflation. This feature, cartied over from the old cap, will
allow the cap amount to remain fair over longer pedods of time without requiring frequent legislative
adjustment.

2 gource: materials submitted to the Task Force by the Wisconsin Commissioner of Insurance.



Increase the cap in cases involving minor children by indexing the cap based on life
expectancy. As noted zbove, this approach is practiced in only one other state (Alaska). However,
the Ferdon decision calls for unusual measures. In Wisconsin, the current life expectancy fora
newbom baby is about 78.8 years (statistic provided by the Wisconsin Department of Health and
Family Services, available online at worw.dhfs.state.wius/stats/01-03life-htm). If Wisconsin followed
* Alaska’s example and set the cap at $8000 multiplied by one’s life expectancy, the results would be as
follows: '

Age Group Average Life Expectancy Noneconomic Damage Cap
0 78.8 $630,400
14 78.3 $626,400
5-9 744 ) $595,200
10-14 69.5 $556,000
15-18 64.6 $516,800
18 and over - $500,000

This proxﬁsion would attempt to address the Supreme Court’s concern that the existing cap
discriminates against younger claimants.

Create a secondaty cap for severely injured claimants. Consider creating a secondary cap
(peshaps at $750,000) to compensate the most severely injured claimants. This approach is practiced
in several othet states. The statutory langnage triggering the secondary cap could be very simple
(“severe and catastrophic injuries”) or extremely specific, spelling out particular injuties. For
esample, in Florida, the secondary cap is automatically triggered when negligence results in 2
permanent vegetative state, and may be iavoked by the triet of fact if the negligence caused 2 spinal
cord injuty involving severe paralysis; an amputation; 2 sevete brain injury; severe bumns; blindness;
ot loss of reproductive organs. .A provision like this would attempt to address the Supreme Court’s
concern that the existing cap discriminates against severely injured patients. As with the base cap,
this secondary cap could also be indexed for inflation, and could also be adjustable based on the
claimant’s life span (perhaps at $12,000 multiplied by the expected life span?). Of course, no matter
how high the cap is set, some jnjuties will not be fully compensated. That is the fondamental nature
of a cap.

Do not provide for adjustment of the cap based on a percentage of economic damages. This
option, used 2s an altemative method in Ohio, has some atiraction if only because Justice Butler
repeatedly raised it as a possibility during oral atgument in the Perdon case. (A digital audio file of
the Ferdon oral argument is online and available to the public at www.wicourts.gov.) However, such
a cap is really no cap at all, because in a case with huge economic damages, the available
noneconomic damages would also be vety large. In other words, such 2 cap would not protect the
Pund from the feared “one big case” that could severely hamstring it. From a practical standpoint,
becanse of the limited availability of data, it might be difficult to fairly set the pexcentage of economic
damages at which to set the noneconomic datmage cap.

Do not altet the cap fot a particulat claimant based on the size of the claimant’s family. Few
othet states allow modification based on the nmmber of claimants. Such modification opens claims
of equal protection viclation no matter what is done; for example, if the cap is increased for
claimants with romltiple family members, does that discriminate against claimants with little or no
family? This part of the Ferdon majotity opinion may prove very difficult to address.

Consider an “escape haich” for health care providers in high-risk areas such as emergency
care of OB-GYN cate. The legislature might consider special provisions applicable to certain high-




risk classes of health care providets — perhaps these providets would not be subject to the secondary

cap?

Do not make the new cap retroactive. The idea of making the new cap retroactive may be
appealing in order to cover the current pediod in which uncapped noneconomic damages may be

had. Howevez, the legislature should be awate
provision unconstitutional in Martin v. Richards,

that the Wisconsin Supreme Court declared 2 sitnilar
192 Wis. 2d 156, 531 N.37.2d 70 (1995}.

A constitntional amendment should be the last resort. Such an amendment would be very

difficult to pass, and would probably tzke several years to become effective.

Do everything possible to bring all sides to a compromise. Obviously, this is much easier said
than done. "However, I believe it should be zttempted. As Govemot Doyle’s spokespetson stated,

“the governor has encouraged all sid
come up with a solution that meets th
Milwaukee Journzl Sentinel, 8/30/200:
bill that contained input from all sides.
induced to come to the table in exchange

es and all intetested parties to work together on this to try to

e concerns that the court has set out.” {Quote taken from

5). The Govemnoz would probably be more likely to support 2
Perhaps the Wisconsin Association of Trial Lawyers could be
for the cap multipliers described above, or alternatively for

some form of increased oversight over the insurance community or the medical community. For

example, the recently-passed bill reenacting 2 cap on noneconomic

damages in Illinois contained a

provision requiring regulatory approvals for medical malpractice insurers seeking cettain rate

increases.

To provide some concrete examples of how the cap format I have proposed in this memo would
work, the following table, adapted from the information WATL provided, displays the nine cases

affected by the cap over the past ten yeats:

Name, Age, Date, . » Effect of new
County Injury Jury Awazrd | Effect of old cap o
- Joseph Richard, Reduced to Reduced to
mid 505,205, | _Oascessany $540,000 $432,252 (20% | $500,000 (7%
Milwaukee zemoval ol rechim reduction) reduction)
David Zak, mid- Failure to Reduced to Reduced to
30s, 2004, : oa‘h“e mf“’ . $1,000,000 §422,632 (57% | $500,000 (50%
Marinette diagoose mfection reduction) reduction)
B aré;lcfll;z:ew Failure to Reduced to Reduced to
carly 60 2004" diagnose heatt $1,200,000 $350,000 (70% $500,000 (58%
Kenz: ha 4 attack reduction) reduction)
Petmanent
: . . " Reduced to
Sean Kaol, infint, | - disability due to $930,000 $422,672 (55% | Not reduced!
2003, Ozaukee negligent reduction)
diagnosis
Matthew Ferdon, Right arm Reduced to §410,
infant, 2002, parzlysis due to $700,000 322 (40% Not reduced.!
Brown neglicent delivery reduction)
Scott Dickinson, | _oodeeeda | ' Reduced to Reduced to
mid-30s, 2002, | TACCPEE $6,500,000 $410322 (93% | $750,000 (88%
to negligent
Dane treatment reduction) reduction)-




Name, Age, Date, . Effect of new
Covnty Inynfnxy Jury Award Effect of old cap cap
Kristopher Brown, | BBt Reduced to Reduced to
16, 2001, Ean broken leg results $1,350,000 $404,657 (67% | $775,200 (43% .
in amputation reduction) reduction)!
Bonnie Richards, | Damage to bile Reduced to Reduced 1o
early 405, 2000, | duct resulting in $660,000 $381,428 (41% | $500,000 (24%
Eau Claire hernias reduction) reduction)
-Candice Sheppard, i d i mg:iro Reduced to Reduced to
mid-20s, 1999, N Jory | . $700,000 $350,000 (50% | $500,000 (29%
Portage eimg ovLa(;y reduction) reduction)

1 Assumes that this case would be subject to secondaty cap, as indexed for minor child’s life
expectancy (12,000 * life expectancy.)

This table shows that a cap similar to the one I have proposed in this memo would have produced
dramatically different results in some of these cases, and very similar results in others.

WATL and other cap opponents have pointed out that these nine cases represent such a small
nurmnber of the total malpractice cases that-caps really aren’t necessary. In my view, the purpose of
the cap is not to affect 2 larger number of cases — on the contrary, the smaller the number of cases
affected, the better. Rather, the caps are intended to provide predictability; in other wozds, to serve
as a safety valve that protects the whole system — and especially the Pund — from one extremely large
award,

In selecting the above provisions, it was my intention to atrive at an equitable compromse that
would ensure fairness for legitimate victims of medical malpractice while protecting health care
providers and the Fund from the huge awards that have deleteriously affected the medical climate in
other stutes. The dollar amounts discussed above are certainly debatable, and may be edited by the
task force ot the legislature. Howevet, whatever final number is agreed upon must be supported by
hard data to avoid the Perdon concutrence’s concemmn of arbitrariness.

I1. Megical Resid
» In Phelps v. Physicians Insurance Company, a case decided earlier this yeat, the Wisconsin Supreme

Court ruled that unlicensed first-year medical residents are not bealth care providers, and therefore
are not subject to the protections of Chapter 655 (such 2s the Pund) or the noneconomic damage
cap, unless those unlicensed first-year residents are “borrowed employees” of 2 health care provider
such as a hospital

Our task force has heard very limited testimony on this issue. Certainly, the Phelps decision has aot
created the same level of consternation as has the Ferdon decision. Itis, however, an ancillary issue.
‘We may wish to present the Assembly with some information about it

Chapter 655 of the statutes, which provides Fund coverage and certain other protections for health
cate providers, contains provisions governing the applicability of that chapter. Curtently, the main
applicability provision limits the Chapter’s coverage to physicians, registered muses, and cettain
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businesses such as hospitals. Wis. Stat. § 655.002. Another provision extends coverage to employees
of health care providers. Wis. Stat. § 655.005. :

Of course, many residents are employed by the hospitals they work in, and are therefore clearly
covered by the “employee” provision. Residents working in state-owned hospitals might also be
covered by the cap on datmages in actions against state employees. The brunt of the Phelps decision
$alls on unlicensed first-year residents in programs administered by the Medical College of Wisconsin
Associated Hospitals (MCWAH). These residents are employed by MCWAH, but it is questionable
whether MCWAH (a purely administrative nonprofit corporation) is 2 health care provider. The key

issue is whether the MCWAH residents are also “borrowed employees” of the actual hospitals in
which they work. This question is resolved on an individual, case-by-case basis.

MCWAH employs about 140 fitst-yeat residents in 25 disciplines.

 / Jwoww mce.edu/ displav/router.asp?docid=2422). These are the residents most at dskasa .
result of the Phelps decision. The legislature may also wish to consider the effect this decision might
have on Wisconsin’s ability to attract medical residents who would eventually become Wisconsin
doctors.

At first glance, it might appear that if the legislature wished to provide cap and/or Fund coverage to
unlicensed first-year residents, the easiest way to do so would be to amend Wis. Stat. § 655.002(1) to
include unlicensed first year residents.

However, this issue is not as simple as it seems. Theresa Wedekind, Director of the Fund, informed
me that unlicensed first-year residents do not pay into the Fund. It would seem inequitable for the
Fund to provide coverage withont receiving an assessment from these residents. This could be
handled by adjusting the Fund regulations to collect such an assessment, bot that is not something
the legislature could do on its own. .

Another option would be to amend Wis. Stat. § 893.55(4)(b), the statute enumerating who is covered
by the cap, to specifically include unlicensed first-year resideats. This would give those residents the
benefit of cap coverage, but would not allow them to tap into the Fund.

o Cgﬂggeral Source Rule

The third issue before us concerns the applicability of the collateral source mle in medical
malpractice actions. This issue stems from the Wisconsin Supreme Court’s decision in Lagetstrom v.
Myrile Westh Hospital, in which the coust largely eviscerated Wis. Stat. §893.55(7), which provides:

(7) Evidence of any compensation for bodily injury received from soutces other than the defendant
to compensate the claimant for the injury is admissible in an action to recovet.damages for medical
ractice. This section does not limit the substantive or procedural rights of persons who have

claimns based upon subrogation.

The coutt held that this section allows evidence of collateral soutce paymenis to be presented to the
juty; however, the juxy cannot reduce the plaintiffs award based on such evidence. The coutt
essentially held that the statute gives the jury too mnch discretion because the text “does not inform
2 fact-finder what to do with the evidence.® Accordingly, the court delved into legislative history and
“common law concepts™ to reach its conclusion.



R

Should the legislature wish to addtess this decision, it would have to modify Wis. Stat. § 893.55(7) to
inform the fact-finder what it must do with evidence of collateral sources. Presumably, the intent of
the change would be to force the fact-finder to reduce the plaintiff’s award by any collateral source
payments received. Similar provisions have been held constitutional in othet states, although there is
no guatantee that the Wisconsin Supreme Coutt would so bold. In the interest of fairness, the
legislature could also amend the statute to provide that the plaintiff should be allowed to inform the
fact-finder of any collateral obligations it has, such as an obligation to reimburse Medicare.

T look forward to discussing these preliminary ideas at our next meeting, As its final product, I
believe our task force should produce a detailed report recording our recommendations and laying

out the evidence supporting them.



2000 Pop Physf100K Total Physicians Successful Claims Phys/Claim

State
‘Wisconsin 5,363,675
Virginia 7,078,515
Hawaii 1,211,537
Minnesota 4,919,479
Massachussits 6,349,097
Oregon 3,421,399
Vermont 608,327
North Carolina 8,049,313
Connecticut 3,405,565
Alabama 4,447,100
Delaware 783,600
Maryland 5,296,486
New Hampshire 1,235,786
North Dakota 642,200
Alaska 626,932
Rhode Island - 1,048,319
California -} 33,871,648
Colorado 4,301,261
Sounth Carolina 4,012,012
‘Washington . 5,894,121
Indiana 6,080,485
Maine 1,274,923
Idaho 1,293,953
Arkansas 2,673,400
New Jersey 8,414,350
Temnessee 5,689,283
Nebraska 1,711,263
South Dakota 754,844
Georgia . 8,186,453
Permsylvania 12,281,054
Louisiana 4,468 976
Wyoming 493,782
Oklehoma 3,450,654
New Mexico 1,319,046
Arizona 5,130,632
Migsourd 5,595,211
Utah 2,233,169
Mississippi 2,844,658
Dlinois 12,419,293
Towa 2,926,324
Kentucky 4,041,769
Kansas 2,688,418
Florida 15,982,378
New York 18,976,457
Michigan 9,938,444
Montana 902,195
Texas 20,851,820
Nevada 1,998,257
| Onio 11,353,140
West Virginia 1,808,344
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BoOB ZIEGELBAUER

STATE REPRESENTATIVE «~ TWENTY FIFTH ASSEMBLY DISTRICT

DATE: September 19, 2005
| TO: Representative Curt Giélow, Chair
Medical Malpractice Task Force
FROM: Representative Bob Ziegelbauer
RE: Member ideas, recemn.lci:;ldations

At our last meeting you asked for suggestions from the members of proposals to be considered
for inclusion in our final package of recommendations. I would like to offer these: '

I - Insurance Market Reforms: .

‘Witnesses appearing before the cothmittes frequently voiced their concerns about the current
ar future state of the market for malpractice insurance coverage. Given what we already
know, there are some reforms we can look at right now that can increase the competitiveness
and efficiency of that market. - :

1.  Require the Injured Patients and Families Compensation Fund {(IPECF) to regularly
submit to an “actuarial andit" of reserves. The most recent actuarial audit by Towers
Pexrins® Tillinghast copsultants indicated that the IPFCF’s assumptions as to future
Iiahilities were extremely conservative, arguably resulting in excess accumulation of

reserves adding fo premium -costs. Accumulation of excess reserves is not in the
insured’s or the public's interest. Regular actuarial audits will encourage the managers
of the find to keep their rates and ressrves for future losses at appropriate levels.

The recent-dramatic cuts in rates by the IPFCF seem to be a reaction to that audit and
Legislative Audit Bureau review. .

2. Give the IPFCF the authority to create an insurance subsidiary to offer first dollar
coverage in competition with private insurers if necessary.

- continued -
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There has been a great deal of discussion about future rates for malpractice coverage
by private insurers. While many have indicated that the marketplace is operafing
efficiently now, both sides have expressed concern about how well it might work in
the future, Allowing the IPFCF to create an independently funded subsidiary, if
necessary, to offer primary coverage in competition with the other private insurers will
add another competitive element that can incrementally keep them honest. o

I Prevention of Malpractice Occurrences:

To keep the long num cost of malpractics insnrance coverage as iow as possible it would seem
to be in everyone's interest for us to consider strategic reforms now that might operate as
preventative measures fo avoid these undesirable outcomes. In 1999 there was a Legislative
Council Special Study Committee that studied these issues and developed a broad consensus
package of proposals dealing with regulation and discipline of Health Care Professionals.

(The Legislative Council Committee developed two bills, 1999 SB 317 and SB 318, which
were never fully considered by the full Legislatnre during the 1999-2000 session.)

I suggest that our conmuittes take a closer look at the Legislative Council "Report No. 14 to
the 1999 Legislature” (RL 99-14) with an eye to encouraging the Legislature o use it as &
beginning point to again seriously consider the kinds of preventative accountability that can
" reduce OCCUITENCES.

Thank you for your consideration. As always, pleass do not hesitate to call on'me if you would

tike to discuss this or any other recommendations further.

#H#4
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PART I

KEY PROVISIONS OF LEGISLATION: COMMITTEE
AND JOINT LEGISLATIVE COUNCIL VOTES

The Spcciai Committee on Discipline of Health Care Professionals recommends the
following proposals to the Joint Legislative Council for introduction in the 1999-2000 Session of

the Legislature:

NOTICES REQUIRED FOR HEALTH CARE PROFESSIONAL DISCIPLINARY CASES:
IDENTIFICATION OF HEALTH CARE PROFESSIONALS IN POSSIBLE NEED OF
INVESTIGATION: ADDITIONAL PUBLIC WMEM
4M BOA {UTHQRITY OF TH EDICAL EXAMINI BOARD TO

E. S IMPOSE CIVIL _FORFEITURES: REPORTING
REOQUIREMENTS FOR REPORTS SUBMITTED TO THE NATIONAL PRACTITIONER
DATA BANK; INCLUSION OF HEALTH CARE PROFESSIONALS WHO PRACTICE

ALTERNATIVE FORMS OF HEALTH CARE ON PANELS OF HEALTH CARE EXPERTS

ESTABLISHED BY THE DEPARTMENT OF REGULATION AND LICENSING:
CATION OF THE. TIC-RELATED DEATHS ON CERTIFICATES OF DEATH;

A PROVIDING A PENALTY
. Key Provisions ‘

1. Requires the Department of Regulation and Licensing (DRL) to develop a system to
establish the relative priority of cases involving possible unprofessional conduct on the part of 2

health care professional.

2. Requires the DRL to develop a system for identifying health care professionals who,
even if not the subject of a specific allegation of unprofessional conduct, may nonetheless
warrant further evatuation and possible investigation. :

3. Requires the DRL to notify a health care professional’s place of practice or employ-
ment when a formal complaint alleging unprofessional conduct by the health care professional is

filed.

4. Requires the DRL to give notice to a complainant and a health care professional
when: (a) a case of possible unprofessional conduct by the health care professional is closed
following screening for a possible investigation; (b) a case of possible unprofessional conduct by
the health care professional has been opened for investigation; and (c) a case of possible unpro-
fessional conduct by the health care professional is closed after investigation. In addition, DRL
is required to provide a copy of the notices under (b) and (c), above, to an affected patient (when
the patient is not also the complainant) or the patient’s family members.



N

5. Requires that a patient or client who has been adversely affected by a health care
professional’s conduct that is the subject of a state disciplinary proceeding be given opportunity
to confer with the DRL’s prosecuting attorney conceming the disposition of the case and the
economic, physical and psychological effect of the unprofessional conduct on the patient or
client.

6. Requires the DRL to establish guidelines for the timely completion of each stage of
the health care professional disciplinary process.

7. Requires, if the DRL establishes panels of health care experts to review complaints
against health care professionals, that DRL attempt to include on the panels health care profes-
sionals who practice alternative forms of health care to assist in evaluating cases involving
alternative health care. .

8. Requires, by May 1, 2001, the DRL to submit fo the Legislature a report on the
disciplinary process time lines which were implemented by the department as guidelines in
February 1999. ’

9. Adds two public members to the Medical Examining Board (MEB), resulting in a
15-member MEB with five public members, nine medical doctor members and one member who
is a doctor of osteopathy.

10. Anthorizes the MEB fo summarily limit any credential issned by the MEB pending a
- disciplinary hearing.

11. Anthorizes the MEB to assess a forfeiture of not more than $1,000 for each violation
against a credential holder found guilty of unprofessional conduct (not including negligence in
freatment).

12. Creates a state requirement that reports on medical malpractice payments and on
professional review actions by healih care entities, which currently must be submitted to the
National Practitioner Data Bank (NPDB), must also be submitted to the MEB in accordance with
the time limits set forth in federal law. A person or entity who violates the state requirement is
subject to a forfeiture of not more than $10,000 for each violation.

13. Provides that when a coroner or medical examiner receives a report of a death under
s, 979.01, Stats., and subsequently determines that the death was therapeutic-related, as defined,
the coroner or medical examiner must indicate that determination on the death certificate and
forward the information to the DRL.

* Yotes

Senate Bill 317 consists of several proposals that were acted on separately by the Special
Committee on Discipline of Health Care Professionals. The separate proposals that were com-
bined into Senate Bill 317 and the votes on those proposals by the Special Committee on
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Discipline of Health Care Professionals for recommendation to the Joint Legislative Council for
sntroduction in the 1999-2000 Session of the Legislature are set forth below.

WLCS: 001471, relating to directing the DRL to establish priority discipline cases for
health care professionals, factors to identify health care professionals in possible need of inves-
tigation and time kines for the health care professional disciplinary process and requiring notice
to health care professionals and their places of employment and to complainants, patients and
clients in connection with the disciplinary process (as amended): Ayes, 11 (Sens. Huelsman;
Reps. Underheim, Urban and Wasserman; and Public Members Clifford, Freil, Newcaomer,
Noack, Roberts, Schultz and Schulz); Noes, 0; and Absent, 5 (Sen. Risser; Reps. Cullen and
Seratti; and Public Members Rosenberg and Wolverton).

WLCS: 0060/2 relating to changing the composition of the MEB: Ayes, 9 (Sen. Hnels-
man; Reps. Cullen, Underheim and Urban; and Public Members Clifford, Freil, Noack, Schuliz
and Schulz); Noes, 3 (Rep. Wasserman; and Public Members Newcomer and Roberts); and
Absent, 4 (Sen. Risser; Rep. Seratti; and Public Members Rosenberg and Wolverton).

WLCS: 0067/1, relating to authorizing the MEB to summarily limit a credential granted
by the board: Ayes, 9 (Sens. Huelsman and Risser; Rep. Wasserman; and Public Members
Newcomer, Noack, Rosenberg, Schultz, Schulz and Wolverton); Noes, 0; and Absent, 7 (Reps.
. Underheim, Cullen, Seratti and Urban; and Public Members Clifford, Freil and Robexts).

WLCS: 0068/1, relating to aunthorizing the MEB to impose 2 civil forfeiture in certain
cases of unprofessional conduct: Ayes, 13 (Sen. Huelsman; Reps. Underheim, Cnullen, Seratti,
Utrban and Wasserman; and Public Members Clifford, Freil, Newcomer, Noack, Roberts, Schultz
and Schulz); Noes, 0; and Absent, 3 (Sen. Risser; and Public Members Rosenberg and Wolver-
ton).

WLCS: 0101/1, relating to requiring reports which must be submitted to the NPDB to be
submitted to the MEB and providing e penalty (as amended): Ayes, 13 (Sen. Huelsman; Reps.
Underheim, Cullen, Seratti, Urban and Wasserman; and Public Members Clifford, Freil, New-
comer, Noack, Roberts, Schultz and Schulz); Noes, 0; and Absent, 3 (Sen. Risser; and Public
Members Rosenberg and Wolverton).

WLCS: 0104/P1, relating to including health care professionals who practice alternative
forms of health care in paels of health care experts established by the DRL: Ayes, 10 (Sen.
Huelsman; Reps. Underheim, Cullen and Seratti; and Public Members Clifford, Freil, Noack,
Roberts, Schultz and Schulz); Noes, 2 (Reps. Urban and Wasserman); and Absent, 4 (Sen.
Risser; and Public Members Newcomer, Rosenberg and Wolverton).

WLCS: 002172, relating to requiring coroners and medical exaniners to indicate on
certificates of death when a death is therapeutic-related and to provide this information to the
DRL: Ayes, 13 (Sen. Huelsman, Reps. Undetheim, Cullen, Seratti, Urban and Wasserman; and
Public Members Clifford, Freil, Newcomer, Noack, Roberts, Schultz and Schulz); Noes, 0; and
Absent, 3 (Sen. Risser; and Public Members Rosenberg and Wolverton).



-6-

At its September 23, 1999 meeting, the Joint Legislative Council voted to introduce 1999
" Senate Bill 317 (WLCS: 0147/1) by a vote of Ayes, 15 (Reps. Kelso, Bock, Foti, Freese, Huber,
Jensen, Schneider, Seratti and Stone; and Sens. Risser, Burke, Cowles, Erpenbach, Grobschmidt
and Robson); Noes, 0; and Absent, 7 (Reps. Gard and Krug; and Sens. Chvala, Ellis, George,
Rosenzweig and Zien).

1. Directs the MEB to make available for dissemination to the public, in a format
established by the board, specified information concerning a physician’s education, practice,
malpractice history, criminal history and disciplinary history. The costs incurred by the DRL in
connection with making physician information available to the public is funded by a surcharge
on the license renewal fee paid biennially by physicians licensed in this state.

2. Requires administrative rules of the Department of Health and Family Services
(DHFS) to include procedures affording health care providers the opportunity to correct health
care information collected wnder ch. 153, Stats.  ° .

» Votes

Senate Bill 318 combines two drafts separately considered by the Special Committee on
Discipline of Health Care Professionals. One of the drafts, WLCS: 0015/1, was voied on by the
Special Committee at its April 20, 1999 meeting; subsequent to that meeting, two remaining
issues related to the draft were resolved by the adoption of two amendments by mail ballot. The

other draft included in WLCS: 0015/2 is WLCS: 0034/P1. The votes by the Special Committee
on Discipline of Care Professi to recommend the two drafts that were combined to

create WLCS: 0015/2 to the Joint Legislative Council for introduction in the 1999-2000 Legisla-
ture are set forth below.

WLCS: 0034/P1, relating to procedures to provide an opportunity to correct certain
health care information and providing rule-making suthority: Ayes, 10 (Sens. Huelsman and
Risser; Reps. Urban and Wasserman; and Public Members Newcomer, Noack, Rosenberg,
Schultz, Schulz and Wolverton); Noes, 0; and Absent, 6 (Reps. Underheim, Cullen and Seratti;
and Public Members Clifford, Freil and Roberts). ;

WLCS: 0015/1, relating to making available to the public certain information on the
education, practice and disciplinary history of physicians and granting rule-making authority (as
amended): Ayes, 13 (Sen. Huelsman; Reps. Underheim, Cullen, Seratti, Urban and Wasserman;
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and Public Members Clifford, Freil, Newcomer, Noack, Roberts, Schultz and Schulz); Noes, {;
and Absent, 3 (Sen. Risser; and Public Members Rosenberg and Wolverton).

At its September 23, 1999 meeting, the Joint Legislative Council voted to introduce 1999
Senate Bill 318 (WLCS: 0015/2) by a vote of Ayes, 17 (Reps. Kelso, Bock, Foti, Freese, Gard,
Huber, Jensen, Seratti and Stone; and Sens. Risser, Burke, Chvala, Cowles, Grobschmidt, Rob-
son, Rosenzweig and Zien); Noes, 2 (Rep. Schneider and Sen. Erpenbach); and Absent, 3 (Rep.
Krug; and Sens. Ellis and George).
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COMMIITEE ACTIVITY

A. ASSIGNMEN]

The Joint Legislative Council established the Special Committee and appointed the chair-
person by a June 24, 1998 mail ballot. The Special Committee was directed to study procedures
for imposition of discipline for alleged cases of patient neglect or unprofessional conduct by
health care-related examining boards and affiliated credentialing boards identified by the Special
Committee, for the purpose of ensuring that such procedures are effective, fair and consistent.

The membership of the Special Committee, appointed by a September 4, 1998 mail
ballot, consisted of two Senators, five Representatives and nine Public Members.

A membership list of the Joint Legislative Council is incladed as Appendix 1. A list of
the Committee membership is included as Appendix 2.

B. SUMMARY OF MEETINGS

s

The Special Committee held seven meetings at the State Capitol in Madison on the
following dates: . :

Qctober 8, 1998 February 9, 1999
November 18, 1598 March 11, 1999
December 18, 1998 April 20, 1999

January 20, 1999

At the October 8. 1998 meeting, the Special Coramitiee received testimony from Marlene
Cummings, Secretary, DRL; Dr. Walter R. Schwartz, Chairperson, MEB; Mark Adams, Corpo-
rate Counsel, and John La Bissioniere, Peer Review Consultant, State Medical Society of
Wisconsin (SMS). Secretary Cummings described the DRL complaint handling process for
cases of unprofessional conduct. She described recent DRL efforts to strengthen and expedite
the complaint handling process and provided data concerning complaints of unprofessional con-
duct and the disposition of those complaints. Dr. Schwariz outlined the current membership of
the MEB and discussed MEB involvement in cases of unprofessional conduct by credential
holders. Dr. Schwartz discussed common types of cases of unprofessional conduct involving
physicians and typical discipline. Mr. Adams described past initiatives by the SMS regarding
physician discipline. He also described the SMS Commission on Mediation and Peer Review,
which reviews complaints against physicians and recommends solutions. Mr. La Bissioniere
described the Statewide Physician Health Program of the SMS, which assists physicians in
dealing with alcohol and chemical dependency problems.
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The Special Committee also briefly reviewed a staff brief on discipline of health care
professionals and a staff memorandum concerning recommendations of the DRL Ad Hoc
Enforcement Advisory Committee concerning time lines for disciplinary cases.

At the November 18. 1998 meeting, the Committee received testimony from Richard
Roberts, M.D., Department of Family Medicine, University of Wisconsin (UW)-Madison Medi-
cal School; Steve Baker, M.D., Medical Director, Wendy Potochnik, Director of Quality
Management and Candice Freil, Vice President, Health Services, PrimeCare Health Plan, Mil-
waukee; Richard Hendricks, M.D., Medical Director, St. Mary’s Hospital, Madison; Barbara
Rudolph, PhD., Director, Bureau of Health Care Information, DHFS; Tom Meyer, M.D., and
George Mejicano, M.D., UW Office of Continuing Medical Education Assessment and Remedial
Continuing Education, Madison; and Don Prachthauser, Attorney, Murphy, Gillick, Wicht and
Prachthauser, Milwankee, and President, Wisconsin Academy of Trial Lawyers. In his presenta-
tion, Dr. Roberts discussed what is happening today in the health care system, provided an
example of the various levels of quality review of an individual physician and discussed the
issue of competence in connection with health care. Dr. Baker and Ms. Potochnik addressed
physician monitoring in the health plan setting. Dr. Hendricks addressed the role of hospitals in
physician reviews. Ms. Rudolph addressed the Burean of Health Care Information’s plans
concerning an annual guide to assist consumers in selecting health care providers and health care
plans. Dr. Meyer discussed the evolution of the program offered by the UW Office of Continu-~
ing Medical Education to assess the needs of individual physicians and to educate physicians

who are in need of training in a specific area of practice. Dr. Mejicano provided information on

the number of assessment programs, profiles of physicians who are referred to the programs and
assessment tools used by the programs. He also discussed the assessment and remediation
processes and the costs of those processes. Mr. Prachthauser addressed the issue of physician
discipline for unprofessional conduct from the perspective of an attorney who has represented
patients with malpractice claims against physicians and other health care providers.

At the December 18. 1998 meeting, the Special Committee received testimony from Don
Rittel, Administrative Law Judge, DRL; Attorney Michael P. Malone, Hinshaw and Culbertson,
Milwankee; and Dr. Jeffrey Jentzen, Milwaukee County Medical Examiner. Mr. Rittel discussed
his functions in DRL: (1) providing legal.counsel services to various professional boards housed

in the department; and (2) functioning as an administrative law judge in formal “disciplinary .

proceedings. He focused his remarks on his role as an administrative Jaw judge, including
disciplinary proceedings involving physicians. Mr. Malone addressed the physician disciplinary
process from the perspective of an attorney who has represented a number of physicians before
the MEB since the early 1980s. Dr. Jentzen described the current role of coroners and medical
examiners in reporting sudden or unexplained deaths in a health care setting and determining the
cause and manner of death. He commented on the desirability of including an option for
indicating therapeutic-related deaths on Wisconsin’s death certificate. Comumittee members
engaged in an initial discussion of possible recommendations from the Committee to improve
the health care professional disciplinary process. .

At the January 20. 1999 meeting, the Special Committee discussed issues and possible
recommendations relating to the purpose of the MEB, the definition of “unprofessional conduct”
on the part of physicians; required reporting in records provided to the MEB; a Massachusett’s

o
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law on individual physician profiles provided over the Internet; issues relating to the MEB
disciplinary procedure; whether a provision should be included on the Wisconsin death certifi-
cate for indicating therapentic-related deaths; and DRL biennial budget requests of interest.

At the February 9, 1999 meeting of the Special Committee, the Special Commitiee
reviewed drafts relating to: disclosure of certain health care services review records and infor-
mation to examining or licensing boards or agencies; the purpose of the MEB, directing the
MEB to establish priorities, factors to identify physicians in possible need of investigation, time
Tines for the disciplinary process and to give notice to physicians and their places of employment
in connection with the disciplinary process; indicating therapeutic misadventures on certificates
of death and providing information to the MEB; making available to the public certain informa-
tion on the education, practice and disciplinary history of physicians; procedures providing
opportunity to correct certain health care information; information to be provided by credenfial
holders to the DRL; and the practice of alternative medicine by a physician.

At the March 11, 1999 meeting of the Special Commiitee, the Commitiee considered
several previously considered drafts, including revised versions of some of those drafis. In
addition, the Special Committee considered drafts relating to: changing the composition of the
MEB; authorizing the MEB to summarily limit a credential granted by the board; and authoriz-
ing the MEB to impose a civil forfeiture in certain cases of unprofessional conduct. The
Committee approved WLCS: 0034/P1, relating to procedures providing opportunity to correct
certain health care information, and WLCS: 0067/1, relating to authorizing the MEB to sum-~
marily limit a credential granted by the board. The Committes voted to send to the Joint
Committee on Finance, on behalf of the Special Comumittee, a letter expressing the Coramittee’s
support for two items contained in the Govemor’s Biennial Budget Bill (1999 Assembly Bill
133) providing appropriations to DRL for two items of particular interest to the Special Cormmit-
tee. That letter, included in Appendix 3, was sent to the Joint Committee on Finance, which
subsequently approved the budget items.

At the Special Committee’s April 20, 1999 meeting, the Committee heard from four
members of the MEB: Public Members Virginia Scott Heinemann and Wanda A. Roever and
Drs. Darold A. Treffert and Glenn Hoberg, Chair. The MEB members discussed the respective
roles of public and professional members on the MEB. The Special Committee then voted ona
variety of draft legislation and approved the following drafis: WLCS: 0014/1 (as amended),
relating to directing DRL to establish priority discipline cases for health care professionals,

factors to identify health care professionals in possible need of investigation, and time lines for

- the health care professional disciplinary process and requiring notice to health care professionals
and their places of employment and to complainants, patients and clients in coxnection with the
disciplinary process; WLCS: 0015/1 (as amended), relating to making available to the public
certain information on the education, practice and disciplinary history of physicians. [The
Committee set aside two issues relating to WLCS: 0015/1 for mail ballot. By mail ballot dated
May 14, 1999, the Special Committee approved two amendments to WLCS: 0015/1.1; WLCS:
002172, relating to requiring coroners and medical examiners to indicate on certificates of death
when a death is therapeutic-related and to provide this information to the DRL; WLCS: 0068/1,
relating to authorizing the MEB to impose a civil forfeiture in certain cases of unprofessional
conduct; WLCS: 0101/1, relating to requiring reports ‘which must be submitted to the NPDB to
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be submitted to the MEB; and WLCS: 0104/P1, relating to including health care professionals
who practice alternative forms of health care on panels of health care experts established by
DRL. At the request of Chairperson Huelsman, the Special Committee agreed to permit Chair-
person Huelsman to package the Special Committee’s recommendations into one or more drafts
for consideration by the Joint Legislative Council. - :

C._ STAFF OTHER MATERIALS

Appendix 4 lists all of the materials received by the Special Committee on Discipline of
Health Care Professionals. In addition to these listed materials, Legislative Council Staff pre-
pared several bill drafts for the Special Committee and a summary of each of the Special
Comnittee’s meetings,
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PART 1T

BACKGROUND: DESCRIPTION OF BILLS

This Part of the Report provides background information on, and a description of, the
bills introduced by the Joint Legislative Council on the recommendation of the Special Commit-
tee on Discipline of Health Care Professionals.

During the last three decades, the issue of discipline of physicians by the MEB and DRL
tas received considerable legislative attention, often in connection with consideration of medical
malpractice issues. For example, in the 1975 Legislative Session, ch. 448, Stats., relating to
licensure and discipline of physicians, was repealed and recreated in order to sirengthen and
modemnize the chapter. [Ch. 383, Laws of 1975.] In that same session, significant legislation
relating to health care liability and patients compensation was enacted. [Ch. 37, Laws of 1975.]
In the 1985 Legislative Session, significant legislation addressing patients compensation and
medical malpractice also included provisions on physician discipline. [1985 Wisconsin Act
340.] In the 1997-98 Legislative Session, the Legislature enacted 1997 Wisconsin Act 311,
relating fo the physician discipline process, and also considered medical malpractice issues in
connection with limits on wrongful death actions. [1997 Wisconsin Act 89.]

‘While 1997 Wisconsin Act 311 addressed many issues in the physician discipline pro-
cess, there was legislative interest in determining whether any remaining issues should be
addressed. In addition, interest was expressed in reviewing issues that might arise in the disci-
pline process for other health care professionals. The Special Committee on Discipline of Health
Care Professionals focused its attention and deliberations on the physician discipline process;
however, several of its recommendations also apply to the health care professional discipline
process generally, in those areas where the Special Committee concluded that public policy,
including consistency of treatment, warranted application to other health care professionals.

. 1999 SENATE BILL 31

efinitio “He Care Professional”

Several provisions of Senate Bill 317 apply to the discipline processes for “health care
professionals.” Included in the definition of “health care professional” under the draft are:
acupuncturists; audiologists; chiropractors; dental hygienists; dentists; dieticians; hearing instro-
ment specialists; licensed practical nurses; registered nurses; murse midwives; occupational
therapists; occupational therapy assistants; optometrists; pharmacists; physical therapists; physi-
cians; physician assistants; podiatrists; private practice school psychologists; psychologists;
respiratory care practitioners; and speech-language pathologists.
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2. _Establis of Priori iscipline

a._Background

Currently, the DRL effectively establishes priorities in health care professional discipline
cases through the enforcement process, including utilization of complaint handling teams and
periodic screening of possible discipline cases. The Legislature, in 1997 Wisconsin Act 311,
effectively established that physician discipline cases involving the death of a patient be given
priozity by establishing time deadlines for initiating an investigation in such cases.

The Special Commitiee determined that continuation of the practice of establishing prior-
ity of cases involving possible unprofessional conduct on the part of health care professionals is
warranted and determined that special emphasis should be given to cases involving the death of
a patient or client, serious injury to a patient or client, substantial damages incurred by a patient
or client or sexual abuse of a patient or client.

b. _Description of Bill '

Senate Bill 317 requires the DRL to develop a system to establish the relative priority of
casés involving possible unprofessional conduct on the part of a health care professional. The
prioritization system is to give highest priority to cases of unprofessional conduct that have the
greatest potential to adversely affect public health, safety and welfare. In establishing the
priorities, the DRL is to give particular consideration to cases of unprofessional conduct that
may involve the death of a patient or client, serious injury to a patient or client, substantial
damages incurred by a patient or client or sexual abuse of a patient or'client. The priority system
is to be used to determine which cases receive priority of consideration and resources in order for
the DRL and health care credentialing anthorities to most effectively protect the public health,
safety and welfare.

tabli sie r Identifvin calth Care Professionals Who arrant
Possible Investizatio

a. _Background

Among the resources reviewed by the Special Committee was Evaluation of Quality of
Care and Maintenance of Competence, Federation of State Medical Boards of the United States,
Inc., 1998. The report contains a series of recommendations by the Federation’s Special Com-
mittee on the Evaluation of Quality of Care and Maintenance of Competence, which were
adopted as policy by the house of delegates of the federation in May 1998.

One of the recommendations included in the report suggests that state medical boards
develop a system of markers to identify licensees warranting evalnation. Narrative comments to
the recommendation note that historically, the disciplinary function of state medical boards may
be characterized as reactive. It is suggested that measures to prevent, in contrast to only reacting
to, breaches of professional conduct and to improve physician practice will greatly enhance
public protection. The development of a system of markers is one means to identify physicians,
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before a case of unprofessional conduct arises,‘ who may be failing to maintain acceptable
standards in one or more areas of professional physician practice as well as to identify opportuni-
ties to improve physician practice.

The Special Committee concluded that the rationale for developing a system of markers
for identifying physicians who may need additional scrutiny applies as well to other health care
professionals.

b._Description of Bill

Senate Bill 317 requires the DRL to develop a system for identifying health care profes-
sionals who, even if not the subject of a specific allegation of, or specific information relating to,
wmmrofessional conduct, may warrant firther evaluation and possible investigation.

UNPIVLOHSIULGR: DULLULS, 2228

4. _Noftice to Health Care Professionals, Complainants and Patients Concerning Disciplinary
Cases .

2. _Background

In reviewing the physician disciplinary process, members of the Special Committee
urged that both physicians and patients be informed of the carly stages of the disciplinary
process without adversely affecting DRL’s investigative efforts. The Special Committee learned
that current practice of DRL is to give physiciaus notice that a case of possible unprofessional .
conduct has been opened for investigtion, but that the DRL may delay giving notice if the
investigation will be adversely affected. It is not curent practice to notify complainants or
patients of the early stages of the disciplinary process. The Special Committee concluded that
providing notice to credential holders, complainants and patients and clients of the early stages
of a disciplinary case against a health care professional is desirable and will contribute to the
fairness of, and confidence in, the disciplinary process. The Committee concluded, however,
that no purpose would be served in notifying patients and clients who are not also complainants
that a case has been closed following screening for possible investigation.

b.- Description of Bill

Senate Bill 317 requires the DRL, within 30 days after the occurrence of the event
requiring notice, to notify a health care professional in writing: (1) when a case of possible
unprofessional conduct by the health care professional is closed following screeming for a pos-
sible investigation; (2) when 2 case of possible unprofessional conduct by the health care
professional has been opened for investigation; and (3) when a case of possible unprofessional
conduct by the health care professional is closed after an investigation. These notice require-
ments address only the early stages of the disciplinary process because it is assumed that if 2
disciplinary case continues after an investigation is completed, the health care professional will
be well aware of the course of proceedings from that point on. These notice requirements
generally reflect current DRL practice. . )
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The bill also requires the DRL to make a reasonable attempt to provide the complainant
in a disciplinary case with a copy of each notice made under the requirement described above
that relates to a disciplinary proceeding requested by the complainant. If the case involves
conduct adversely affecting a patient or client of the health care professional and the patient or
client is not a complainant, the DRL is required to make a reasonable attempt to: (1) provide the
patient or client with a copy of a notice when a case of possible unprofessional conduct has been
opened for investigation and when a case is closed after an investigation; or (2) provide the
spouse, child, sibling, parent or legal guardian of the patient or client with a copy of such notice.
The notice requirements for complainants and patients and clients are new.

5. Notice of Pending Complaint to a Health Care Professional’s Place of Practice

a. Background

Many health care professionals practice in multiple settings. Thus, many or most of a
health care professional’s places of practice may be unaware of a pending disciplinary action
against the health care professional even after a formal complaint is filed. The Special Commit-
tee concluded that upon the filing of a formal complaint alleging unprofessional conduct on the
part of a health care professional, it is desirable for the DRL to notify all places of a health care
professional’s practice or employment to alert them of the pending disciplinary action, providing
them opportunity to determine if any action on their part might be desirable. -

b._Description of Bill’

Senate Bill 317 requires the DRL, within 30 days afier a formel complaint alleging
unprofessional conduct by a health care professional is filed, to send written notice that a
complaint has been filed to: (1) each hospital where the health care professional has hospital
staff privileges; (2) each managed care plan for which the health care professional is a participat-
ing provider; and (3) each employer, not included under (1) or (2), above, who employs the
health care professional to practice the health care profession for which the health care profes-
sional is credentialed.

The bill expressly requires a health care professional, if requested by the DRL, to provide
information necessary for the department to comply with the notice requirements.

6. ortuni i lents ing Discipline
a._Background

Some members of the Special Committee contended that a means of enhancing public
confidence in the health care professional disciplinary system is to increase public involvement
in that process. More public involvement may increase understanding of the process and
improve public perception of the process. Further, involvement may increase public scrutiny and
result in more timely completion of the process. The Special Committee concluded that it is
desirable to require that a patient or client of a health care professional who has been adversely
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affected by conduct of the health care professional that is the subject of a disciplinary proceeding
be given the opportunity to confer with the DRL’s prosecuting attorney concerning the disposi-
tion of the case and the economic, physical and psychological effects of the unprofessional
conduct on the patient or client.

b. Description of Bill

Senate Bill 317 provides that, following an investigation of possible unprofessional con-
duct on the part of a health care professional and before a disciplinary action may be negotiated
or imposed against the health care professional, a patient, as defined under the bill, must be
provided an opportunity to confer with the DRL’s prosecuting attorney concerning the disposi-
Hon. of the case and the ecomomic, physical and psychological effect of the unprofessional
conduct on the patient. The bill provides that the prosecuting attorney may confer with 2 patient
in person or by telephone or, if the patient agrees, by any other method. Tt is expressly provided
that the duty to confer does not limit the authority or obligation of the prosecuting attorney to
exercise his or her discretion con¢erning the handling of a case of unprofessional conduct against
the health care provider.

7. Establishment of Guidelines for Timely Completion of Disciplinary Process: Report 1o
Legislature :

a. Background

The Special Committee was apprised of and was supportive of recommendations of the
DRL Ad Hoc Enforcement Advisory Committee that established specific time lines for process-
ing disciplinary cases, once a complaint is received by the DRL Division of Enforcement. The
DRL adopted the recommended time lines as department policy in February 1999. The Special
Committee concluded that the establishment of time guidelines for the health care professional
disciplinary process is critical for the efficient and timely completion of discipline cases and
concluded that statutorily requiring the establishment of time guidelines is desirable.

b. _Description of Bi

. Senate Bill 317 requires the DRL to establish gnidelines for the timely completion of
_ each stage of the bealth care professional disciplinary process. Under the bill, the guidelines

may account for the type and complexity of the case and must promote the fair and efficient
processing of cases of unprofessional conduct. It is expressly provided that the guidelines are for
administrative purposes, to permit the department 1o monitor the progress of cases and the
performance of personnel handling the cases. ’

In addition, the bill requires that, no later thap May 1, 2001, the DRL submit to the
Legislature a report on the disciplmary process time lines which were implemented by the
department as guidelines in February 1999, The report is required to address compliance with
and enforcement of the guidelines and the effect of the guidelines on the faimess and efficiency
of the disciplinary process.
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8. Inclusion of Alternative Health Care Practifioners on Panels of Experts

e._Background

During its deliberations, the Special Committee discussed the issue of alternative health
care as it relates to the health care professional disciplinary process. While several options were

disoussed by the Committee, the only proposal in this regard voted on by the Committee was to

place alternative health care practitioners on any panels of experts that the DRL establishes for
use on a consulting basis by health care credentialing authorities. It was suggested that inclnding
alternative health care professionals on expert panels will enhance the fairness and expertise of
the panels in dealing with alternative bealth care issues.

b, _Descrintion of Bill

Senate Bill 317 provides that if the DRL establishes panels of health care experts to be
used on a consulting basis by health care credentialing authorities, the DRL must attempt to
include health care professionals who practice alternative forms of health care on the panels.
The alternative health care practitioners would assist in evaluating cases involving a health care
professional alleged to have practiced health care in an wmprofessional or negligent manner
through: (1) the use of alternative forms of health care; (2) the referral to an alternative health
care provider; or (3) the prescribing of alternative medical treatment. A health care professional
who practices alternative health care and who participates on a panel must be of the same
profession as the health care professionals regulated by the health care credentialing authority
utilizing the panel. .

9. Composition of MEB
a._Background

In reviewing the current membership of the MEB (nine licensed doctors of medicine, one
Ticensed doctor of osteopathy and three public members), some members of the Special Commit-
tee expressed concern whether the three public members might be unduly influenced by.the 10
professional members. The Special Committee considered proposals to revise the membership
of the MEB, including replacing two of the current professional members with two public
members. At its last meeting, the Special Committee heard from representatives of the MEB,
including two current public members. It was the consensus of the MEB representatives that
professional expertise on the MEB is vital, that public members are not unduly influenced by
professional members and that removing any of the current professional members is undesirable;
however, there was no objection to increasing the number of public members on the MEB.

b._Description of Bill
Senate Bill 317 adds two public members to the MEB, resulting in a 15-member MEB

with five public members, nine medical doctor members and one member who is a doctor of

osteopathy. The new members will serve four-year terms.

\\:%;i
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10. Summary Limitation of Credential Issued by MEDB

a._Background

Current law authorizes the MEB to summarily suspend anmy credential granted by ii,
pending a disciplinary hearing, for a period not to exceed 30 days, when the board has in its
possession evidence establishing probable cause to believe: (1) that the credential holder has
violated the provisions of ch. 448, Stats.; and (2) that it is necessary to saspend the credential to -
protect the public health, safety or welfare. [s. 448.02 (4), Stats.] The credential holder must be
granted an opportunity to be heard during the process for determination if probable cause for
suspension exists. The MEB is authorized to designate any of its officers to exercise the
suspension avthority but suspension by an officer may not exceed 72 hours. If a credential has
been suspended pending hearing, the MEB may, while the hearing is in progress, extend the
initial 30-day period of suspension for an additional 30 days. If the credential holder has cansed
a delay in the hearing process, the MEB may subsequently suspend the credential from the time
the hearing is commenced until a final decision is issued, or may delegate that authority to the
administrative law judge.

It was pointed out to the Special Committee that the current authority of the MEB to
summarily suspend any credential granted by the MEB, while limited as to durstion, is a suspen-
sion of the entire credential, i.e., no limited surameary suspension of & credential is authorized. It
was suggested that it would be a useful enforcement tool for the MEB o be able to suxmarily
Timit any credential issued by the MEB; thus, for example, a physician could be restricted from
practicing in a certain area of practice, pending a disciplinary hearing, but be permitted to
practice in nonrestricted arcas. The ability to summarily limit a credential may result in
increased fairness to credential holders and increased use of the summary suspension procedure
by the MEB.

b._Description of Bill

Senate Bill 317 adds to the current summary suspension authority and procedure the
authority to summarily limit any credential issued by the MEB.

11. Authority of MEB to Impose a Forfeiture for Certain Unprofessional Conduct

a.__Background

Tt was snggested to the Special Committee that an additional enforcement tool that might
be useful for the MEB is a civil forfeiture against a credential holder found guilty of mnprofes-
sional conduct. It was noted that certain other health care professional credentialing authorities
currenily have forfeiture authority, such as the Dentistry Examining Board and the Pharmacy
Examining Board. [ss. 447.07 (7) and 450.10 (2), Stats.] In discussing the issue, the Special
Committee concluded that exposure to malpractice awards and the cost of defending malpractice
actions make unnecessary a civil forfeiture for unprofessional conduct that constitutes negli-
gence in treatment. )
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b._Description of Bill

Senate Bill 317 gives the MEB authority to assess a forfeiture of not more than $1,000
for each violation against a credential holder found guilty of unprofessional conduct; the author-
ity to assess the civil forfeiture does not extend to a violation that constitutes negligence in
treatment.

12, Reports to MEB bt Reports to NPDB

a un

The Special Committee extensively discussed the nature and frequency of information
received by the MEB conceming actions taken against credential holders in other contexts that
may indicate possible unprofessional condnct on the part of the credential holder. Both state and
federal law were reviewed in this regard. The Special Committee learned that federal law
contains extensive reporting requirements on actions against or concerning physicians and that,
under federal law, the reports must also be made to the MEB. The Special Committee learned
that recent evidence suggests that compliance with the federal reporting requirements is low.

The Special Committee conclnded that, rather than requiring additional or duplicative
reports at the state level, a state penalty should be created for failure to submit reports to the
MEB as required under federal law:

Under current law, the federal Health Care Quality Improvement Act [42 U.S.C. ss.
11111 to 11152] requires certain entities to report information on physicians to the NPDB.
Specifically, 42 U.S.C. s. 11131 requires entities (including insurance companies) which make
payment under an insurance policy or in setflement of a malpractice action or claim to repost
information on the payment and the circumstances of the payment to the NPDB. Boards of
medical examiners (in this state, the MEB) must report actions which suspend, revoke or other-
wise restrict a physician’s license or censure, reprimand or place a physician on probation;
physician surrender of a license also must be reported. [42 U.S.C. s. 11132.] In addition, under
42 U.S.C. s. 11133, health care entities (which include hospitals, health maintenance organiza-
tions, group medical practices and professional societies) must report to the NPDB: professional
review actions which adversely affect the clinical privileges of a physician for longer than 30
days; the surrender of a physician’s clinical privileges while the physician is under investigation
or in return for not investigating the physician; or a professional review action which restricts
membership in a professional society.

Federal regulations require the information on malpractice payments to be reported to the
NPDB within 30 days of a payment, and simultaneously to the board of medical examiners. [45
CFR.s. 60.5 (a).] A payor is subject to a fine of up to $10,000 for each nonreported payment.

Federal regulations require health care entities to report adverse actions to the board of
medical examiners within 15 days (which, in turn, bas 15 days to forward the report to the
NPDB). [45 CER.s. 60.5 (¢).] The penalty for not complying with these reporting require-
ments is a loss of the immunity protections under the Health Care Quelity Improvement Act.
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b. Description of Bill

Senate Bill 317 creates a state requirement that reports on medical malpractice payments
and professional review actions by health care entities that under federal law are submitted to the
NPDB must be submitted to the MEB in accordance with the time limits set forth under federal
law. An individual or entity who violates this requirement is subject to a forfeiture of not more
than $10,000 for each violation.

13. Indication of Cgrtain Therapeutic-Related Deaths on Death Certificate
&._Background

The Special Committee Teviewed the functions and duties of coroners and medical
examiners. It was suggested by the Milwaukee County medical examiner that it might be useful,
for disciplinary purposes, that the MEB and other state health care credentialing authorities be
notified when a coromer or medical examiner determines that a death was therapeutic-related.
Currently, there is no provision or requirement for a coroner or medical examiner to indicate a
therapeutic-related death on a death certificate.

Under current s. 69.18 (2) () 1., Stats.,, if 2 death is the subject of a coroner’s or medical
examiner’s determination under s. 979.01 or 979.03, Stats., the coroner or medical examiner or
a physician supervised by a coroner or medical examiner in the county where the event which
caused the death occurred is required to complete and sign the medical certification part of the
death certificate and mail the death certificate within five days after the pronouncement of death
or present the certificate to the person responsible for filing the death certificate within six days
after the pronouncement of death.

Further, s. 69.18 (2) (f), Stats., provides that a person signing a medical certification part
of the death certificate must describe, in detail, on a form prescribed by the state registrar, the
‘cause of death; show the duration of each cause and the sequence of each cause if the cause of
death was multiple; and, if the cause was disease, the evolution of the disease.

. _Description of Bil

Senate Bill 317 provides that when a coroner or medical examiner receives a report ofa
death under 5. 979.01, Stats., and subsequently determines that the death was therapeutic-related,
the coroner or medical examiner must indicate this determination on the death certificate. The
bill creates a definition of “therapeutic-related death™ based on the definition contained in the
instruction manual on completing the death certificate published by the State of Wisconsin. The
definition includes three types of therapeutic-related deaths: death resulting from complications
of surgery, prescription drug use or other medical procedures performed or given for disease
conditions; death resulting from complications of surgery, drug use or medical procedures per-
formed or given for traumatic conditions; or death resulting from “therapeutic misadventures,”
where medical procedures were done incorrectly or drugs were given in error. The bill requires
the state registrar to revise the death certificate to include a space in which determinations of
therapeutic-related deaths may be recorded. Finally, the bill requires the coroper or medical
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examiner who determines that a death is thempsuti&reléted to forward this information to the
DRL.

Under the bill, these provisions first take effect on the first day of the sixth month
beginning after publication.

o P 7od r s

B. SENATE BILL 31

1. Background

Early in its deliberations, the Special Committee learned that the DRL intends to include
on its website information on completed disciplinary actions against physicians. In addition, the
Special Committee heard from the Bureau of Health Care Information, DHFS, regarding
DHFS's efforts to implement that portion of 1997 Wisconsin Act 231 which requires DHFS to
prepare an annual consumer guide to assist consumers in selecting health care providers and
health care plans. In response, members of the Special Committee expressed interest in deter-
mining whether more legislative direction conceming information on individual physicians
provided by the state for the public should be considered.

The Special Committee reviewed a Massachusetts law that directs the Magsachusetts
Board of Registration in Medicine (the Massachusetts counterpart to the MEB) to collect certain
information to create individual profiles on physicians n a format created by the board for
dissemination to the public. [Amnotated Laws of Massachusetts, General Laws, ch. 112, 5. 5
(1998 Cumulative Supplement).] That directive resulted in an initiative known as “Massachu-
setts Physician Profiles.” Under that initiative, information on over 27,000 individual physicians
ticensed to practice medicine in Massachusetts is available to the public from the Massachusetts
Board of Registration in Medicine home page. The Committee also received general informa-
tion on recent legislative activity in comnection with state regulatory boards for health care-
providers educating consumers in obtaining information necessary to make decisions about
health care practitioners.

The Special Committee concluded that it is desirable to have information on individual
physicians available at one source for the convenience and wtility it affords the public. Further,
becanse the DRL intends to provide information om its website on state disciplinary actions
against physicians, inclusion of more comprehensive information will better balance the infor-
mation provided by the state. Providing information on individual physicians should enhance
the public’s ability to choose physicians and the public’s confidence in. physicians.

escription of Bill

Senate Bill 318: (a) directs the MEB to make available for dissemination to the public, in
a format established by the MEB, specified information concerning a physician’s education,
practice, malpractice history, criminal history and disciplinary history; and (b) requires adminis-
trative rules of DHFS to include piocedures affording health care providers the opportunity to
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correct health care information collected under ch. 153, Stats. If enacted, Senate Bill 318 would
take effect on the 1st day of the 12th month beginning after its publication.

The provisions of the bill relating to information on individual physicians are based on
the Massachusetts law cited above. The bill requires the following information on physicians to
be made available to the pnblic:

Liadiian & QI1C 1Y WL

a. Names of medical schools attended and dates of graduation; graduate medical educa-
tion; and eligibility status for any specialty board certification and certification by any specialty
board.

b. Number of years in practice or first year admitted to practice; location of primary
practice setting; identification of any translating services that may be available at the primary
practice location; names of hospitals where the physician has privileges; indication whether the
physician participates in the Medical Assistance program and in the Medicare program; and,
optionally, education appointments and indications whether the physician has had a responsibil-
ity for graduate medical education within the preceding 10 years.

c. A description of any felony conviction within the preceding 10 years.

d. A description of any final board disciplinary action taken within the preceding 10
years, including action taken by a licensing board of another jurisdiction that has been reported
to the MEB.

e. A description of Medical Assistance program decertification or suspension within
the preceding 10 years that is required to be reported to the MEB under s. 49.45 (2) (a) 12z,
Stats. Under that section, DHFS is required to report any Medical Assistance decertification or
suspension if the grounds include fraud or a quality of care issue.

£ A description of any loss or reduction of hospital staff privileges or resignations
from hospital staff within the preceding 10 years that is required to be reported to the MEB
under s. 50.36 (3) (b) and (c), Stats. Under that section, hospitals are required to report both a
Joss or reduction of hospital staff privileges or resignation from hospital staff due to reasons that
include the quality of or ability to practice and a loss or reduction of hospital staff privileges or
resignation from hospital staff for 30 days or more as 2 result of peer investigation for reasons
that do not include the quality of or ability to practice. ‘

g. A description of any disciplinary action taken by a health maintenance organization,
Limited service health organization, preferred provider plan-or managed care plan within the
preceding 10 years that is required to be reported to the MEB under s. 609.17, Stats. Under the
bill, if the MER determines that a reported action is the result of a business or economic decision
and does not involve conduct by the physician that appears to relate to possible unprofessional
conduct or negligence in treatment, the board may omit that action from the information made
available to the public.
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h. A description of any action taken by an insurer against a physician within the pre-
ceding 10 years that is required to be reported to the MEB under s. 632.715, Stats. Under that
section, an insurer is required to report any action taken by it against a physician if the action
relates to unprofessional conduct or negligence in treatment by the physician. Again, the MEB
may withhold reporting the action to the public if the board determines that the action was done
for business or economic reasons.

i. A description of any exclusion from participation in the Medicare program and
federally approved or funded state health care programs within the preceding 10 years that is
required to be reported to the MEB by the federal Department of Human Services under 42
CFR.s. 1001.2005.

j. A description of any medical malpractice claims paid by the patients compensation
fund or other insurer within the preceding 10 years that is reported to the MEB under s. 655.26,
Stats., and a description of any amount of setflement or award to a claimant in a medical
malpractice action within the preceding 10 years that is required to be reported to the MEB by
the director of state courts under 8. 655.45, Stats.

k. Any other information required by the MEB by rule.

The information that is made available to the public under the bill must be reported in
nontechnical langnage. Dispositions of paid medical malpractice claims must be reported in a
minimum of three graduated categories, indicating the level of significance of the amount of the

- award or settlement. Information concerning paid medical malpractice claims must be given
context by comparing the physician’s medical malpractice judgment awards and settlements to
the experience of other physicians in the same specialty. Information concerning medical mal-
practice setflements must inclnde the following statement: “Settlement of a claim may ocour for
a variety of reasons which do not necessarily reflect negatively on the professional competence
or conduct of the physician. A payment in settlement of a medical malpractice action or ¢laim
should not be construed as creating a presumption that medical malpractice has occurred.” -

The bill requires the MEB to utilize links to other websites that contain information on
individual physicians that the board is otherwise required to provide.

The bill expressly provides that physicians are required to provide any information
requested by the MEB that the MEB determines is necessary to comply with the section. The
MEB is required to provide a physician with a copy of the information about him or her prior to
its initial release and prior to the inclusion of any change in the information, A physician must
be given a reasonable time to correct factual imaccuracies that appear in the information before
the information is released to the public. Information that is made available by the MEB under
the provisions of the bill is not an exception to the hearsay rule under s. 908.03 (8), Stats., and is
not self-anthenticating wnder s. 909.02, Stats.

The MEB by rule is required to determine whether and the extent to which the provisions
of the bill apply to a physician who holds a temporary license to practice medicine and surgery.
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Under the bill, the costs incurred by the DRL to implement the draft are funded by a
surcharge on physicians” biennial license renewal fees. The DRL is directed to determine the
amount necessary to fund its costs and include that amount in the department’s biennial recom-
mendation for changes in license renewal fees to cover costs funded by the fees.

Finally, Senate Bill 318 expressly requires that DHES rules relating to health care infor-
mation under ch. 153, Stats., include procedures affording health care providers the opportunity
to correct health care information. Currently, the DHFS is directed to promulgate administrative
rules, with the approval of the Board on Health Care Information, to, among other things,
establish procedures under which health care providers are permitted to review, verify and
comment on health care information collected under ch. 153, Stats. [s. 153.75 (1) (b), Stats.]
Under s. 153.45 (5), Stats., DHFS may not release any health care information that is subject to

those rules until there is compliance with the verification, comment and review procedures.

DD:rvjal -
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o APPENDIX 3
State of Miscrostn
JOINT LEGISLATIVE COUNCIL
Special Committee on Discipline Commitiee Staff:
of Health Care Professionals One East Main Street, Suite 401
Senator Jourme Huelsman P.O. Box 2536
Chairperson Madison, WI 53701-2536
Telephone: (608) 266-1304
Fax: (608)266-3830
Emait: leg.comcil@legis.staie.wius
April 15, 1999
TO: MEMBERS, J O}N’I"COMMITI'EE ON FINANCE
FROM: Senator Joanne Huelsman, Chairperson, Special Committee on Discipline of
Health Care Professionals

The Joint Legislative Council’s Special Committee on Discipline of Health Care Profes-
sionals is directed to study procedures for the imposition of discipline for alleged cases of patient
neglect or unprofessional conduct by health care-related examining boards and affiliated creden-
tialing boards, for the purpose of ensuring that such procedures are effective, fair and consistent.
To date, the Special Committee has held six meetings.

Among the topics reviewed by the Special Committee are: (1) recent efforts of the
Department of Regulation and Licensing (DRL) to enhance the efficiency and effectiveness of
the credential holder disciplinary process; and (2) the provisions of 1997 Wisconsin Act 311,
which contains a variety of provisions relating to regulation of physicians by the Medical
Examining Board (MEB) and the DRL. The Governor’s biennial budget, 1997 Senate Bill 45
and 1997 Assembly Bill 133, contains two appropriation requests that relate to these topics.

One of the budget appropriations provides $541,000 PR for 5.0 project paralegal and 2.0
project regulation compliance investigator positions in order to extend the enforcement pilot
project in the department’s Division of Enforcement until June 30, 2001. The Joint Committee
on Finance originally approved the pilot project and provided finding and authorization for the
seven positions beginning October 1, 1998, to temporarily increase DRL enforcement staff. The
pilot project was established in order to assist the Division of Enforcement in moving cases more
quickly throngh the “legal action stage” of the complaint handling process. The “legal action™.
stage follows the investigative stage and only the more serious cases in which there is evidence
of 2 violation tend to progress to this stage. The stage involves determinations as to the
appropriate method of resolving a case and if the case cannot be resolved at this stage, the case
moves to the formal hearing stage.

During its deliberations, the Special Committee learned that the enforcement pilot project
has been successfil in expediting the handling of cases through the legal action stage, thereby
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reducing the number of disciplinary cases pending legal action. The expedient bandling of disci-
plinary cases by the DRL is very important for an effective discipline process and for public
confidence in that process. The Special Committee concluded that it is important to continne the
pilot project and therefore supports the extension of the project included in the biennial budget
bill.

Another DRL provision in the biennial birdget bill appropriates $278.100 PR to:

LR

3. Maintain a toll-free telephone nmmber, pursuant to 1997 Wisconsin Act 311, to
receive reposts of allegations of unprofessional conduct, negligence or misconduct involving a
physician; and

4. Fund positions anthorized under Act 311 for the purpose of providing staff to the
MEB (1.5 program assistant positions and 1.5 legal assistant positions).

The enactment of 1997 Wisconsin Act 311 addressed a number of concerns regarding the
physician disciplinary process and reflected the importance that the Legislature and the public
give to that process. The Special Committee concluded that additional staff for the MEB will
enhance the efficiency and faimess of the physician disciplinary process and that the toll-free
telephone number will enhance public access to and confidence in that process. Therefore, the
Special Committee supports the recommended funding to complete the implementation of the
provisions of Act 311.

On behalf of the Special Committee on Discipline of Health Care Professionals, I urge
members of the Joint Committes on Finance to carefully consider the Special Committee’s sup-
port of the above budget provisions as the Finance Committee engages in its difficult task of
recommending a budget for consideration by the full Legislature.

Thank you for your attention to this matter.

THwulgEkjfry
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APPENDIX 4
COMMITTEE MATERIALS
Staff Maiem Is
1. Staff Brief 98-3, Overview--State Discipline of Health Care Professionals (Septem-
ber 29, 1998) : .

. 2. Memo No. 1, Department of Regulation and Licensing: Ad Hoc Enforcement Advi-
sory Committee Recommendations (October 7, 1998).

3. Memo No. 2, Massachusetts Law on Individual Physician Profiles (December 10,
1998).

4. Memo No. 3, Information From the Federation of State Medical Boards of the
United States, Inc.. (December 10, 1998). (Attachments distributed to Comimittee Members
only.) ‘

5. Memo No. 4, The Health Care Quality Improvement Act (December 11, 1998).

6. Memo No. 5, Purpose of Medical Examining Board; Definition of “Unprofessional
Conduct” on Part of Physicians (January 12, 1999).

7. Memo No. 6, Issues Relating to Medical Examiners: Death Certificate Completion
and Reporting to the Medical Examining Board (January 12, 1999). '

8. Memo No. 7, Department of Regulatz‘anv and Licensing Biennial Budget Requesis of
Interest (Japnary 12, 1999).

9. Memo No. 8, Issues Relating to Medical Examining Board Disciplinary Procedure
(January 12, 1999).

" 10. Memo No. 9, Required Reporting and Records Provided to the Medical Examining
Board (January 13, 1999).

: 11. Memo No. 10, Crimes Information Provided to the Department of Regulation and
: Licensing (March 2, 1999).

12. Memo No. 11, Draft Revision of Section 146.38, Stais., Prepared by State Medical
Society of Wisconsin Working Group (March 3, 1999).

13. Memorandum, Comments From Commitice Member Mary Wolverton on Drafis
Before the Committee (April 20, 1999). (Distributed to Committee Members only.)
g teri

] 1. Presentation of Marlene A. Cummings, Secretary, Wisconsin Department of Regnla-
tion and Licensing (October 8, 1998). (Distributed to Committee Members only.) _
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2. Pamphlet, Statewide Physician Health Program--Compassionate assistance for Wis-
consin physicians (December 1997).

3. Handout, dgreement by the State Medical Society of Wisconsin and the Medical
Examining Board for a Statewide Impaired Physician Program (September 12, 1984).

4. Testimony submitted by Walter R. Schwartz, M.D., Medical Examining Board

(October 8, 1998).

5. Testimony submitted John C. LaBissoniere, State Medical Society of Wisconsin
{October 8, 1998).

6. Testimony submitted by Mark L. Adams, General Counsel, State Medical Society of
Wisconsin (October 8, 1998).

7. Booklet, Passport fo Excellence, Visiting Fellowships, University of Wisconsin
(UW)-Madison Continuing Medical Education (undated). (Distributed to Committee Members
only.) '

8. “Diagnoses and the Autopsies Are Found to Differ Greatly,” The New York Times
{(Wednesday, October 14, 1998).

9. Flow chart of hospital dlscnplmary process, submitted by Richard Hendncks MD.,
Medical Director, St. Mary’s Hospital, Madison (andated).

10. Form, Madison (Wisconsin) Hospitals Medical Staff Application, submitted by Rich-
ard Hendncks M.D., Medical Director, St. Mary’s Hospital, Madison (undated).

11. Handout, Physician Monitoring in the Health Plan Setnng, submitted by Steven
Baker, M.D., Senior Medicel Director, and Wendy Potochuik, R.N., Director, Quality Manage-
ment PrimeCare Health Plan, Inc. (November 18, 1998).

12. Testimony submitted by Don C. Prachthauser, Wisconsin Academy of Trial Lawyers
Movember 18, 1998).

13. Testimony submitted by George M. Mejicano, MD, and Thomas C. Meyer, M.D.,

' Office of Continuing Medical Education, Madison (November 18, 1998).

14. Handout, Monitoring Physician Quality, submitted by Richard Roberts, M.D., Pro-
fessor of Family Medicine, UW-Madison Medical School (November 18, 1998).

15. Testimony submitted by Donald R. Rittel, Department of Regulation and Lacensmg
(December 18, 1998).

16. Executive Suromary: Strengthening Comsumer Protection: Priorities for Health
Care Workforce Regulation, Task Force on Health Care Workforce. Regulation, Pew Health
Professions Commission (October 1998). ’
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17. Newspaper articles relating to the revocation of Dr. M. Terry McEnany’s medical
license, Leader-Telegram (February 7, 1999).

18. Letter, from Arthur Thexton, Prosecuting Attorney, Department of Regulation and
Licensing (February 24, 1999).

19. Letter, from Barbara A. Rudolph, Ph.D., Direcior, Bureau of Health Information,

Department of Health and Family Services (March 1, 1999).

20. Article, FTC jumps on ads touting wonders of unproven care, American Medical
News (February 8, 1999). (Distributed to Committee Members only.)

21. Memorandum, Fiscal Estimates for WLCS: 0015/P1, from Gail Riedasch, Budget
Manager, Department of Regulation and Licensing (March 4, 1999).

22, Materials distributed at the request of Public Member Candice Freil

23. Draft letter to Joint Committee on Finance (March 10, 1999). (Distributed to Com-
mittee Members only.)

24. Letter to Joint Committee on Finance (April iS, 1999). (Distributed to Committee
Members only.)

25. Chart, Complaints Pending 1988-1998, distributed by the Medical Examining Board
(undated). (Distributed to Committee Members only.)
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September 27, 2005

The Honorable Curt Gielow

State Representative

Chair — Medical Malpractice Insurance Task Force
316 N State Capital

Hand Delivered

Dear Representative Gielow:

When | appeared before the Medical Malpractice Task Force on September 8, 2005, I was
asked about a LAB report. Let me take this opportunity fo get back to you and the other
members of the Task Force on the issue of the Fund being “overly conservative” in its
reserving. On July 7, 2005, the Fund received the Tillinghast Second Opinion on the Milliman
Actuarial Analysis as of September 30, 2004. That second opinion found the Fund reserve "to
be reasonable, but conservative” [p.3]. The report also noted that conservatism is appropriate
because; the coverage offered is unlimited; there is uncertainty with respect o investment
results: there could be contingent liabilities; and if the Fund ran out of money there is no easy

source of additional funds.

| would also like to take the opportunity to emphasize that the Fund bas been a noted success in
heliping make Wisconsin medical malpractice market a viable environment where companies
compete for business, doctors receive affordable coverage, and patients receive the protections.
No other state in the union can attest io this success. Specifically:

o The medical malpractice marketplace in Wisconsin is the most stable anywhere
in the country. Providers pay the least amount of premium, including Fund
assessments, to receive the most coverage available anywhere in the United

States.

The approximately 20 companies now writing in medical malpractice coverage in
Wisconsin create a competitive market for primary coverage. The first layer of
coverage is available to any licensed physician practicing in Wisconsin at rates

~ that are simply not available in comparable states.

For patients who successfully prove-a malpractice claim, (close to 90% of the
claimants do not), the process of actually recovering an award is much more
predictive than in other jurisdictions.

Medical malpractice insurance is available to any licensed physician who wants
to practice in Wisconsin. If a doctor cannot secure coverage in the private market,
that doctor can secure first dollar coverage in WHCLIP, Wisconsin's residual :

pool.
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o During the past several years as other states have announced alarming rate
increases and problems with availability of malpractice coverage, the

assessments of doctors and other healthcare providers participating in the
Wisconsin Fund have been reduced by 50%. Assessments have fallen from $40

million 1o less than $20 million in the last two years.

in 2005 the Ferdon decision removai of ‘caps’ on non-economic damages increased the
exposure of the Fund to essentially unlimited liability for non-economic damages. The long-term
cost of such increased exposure can be actuarially estimated and assessments adjusted
; accordingly to ensure adequate reserving for liabilities to be paid in the future. The Fund is well
I able to manage, through its contracted vendors, such a change in the risk environment.

It has been suggested that one option for a workable solution to continue to control the cost of
medical malpractice insurance is that the Fund now begin coverage at $500,000 per
occurrence/$ 1,500,000 annual aggregate. This would be a return to the coverage levels of the
early 1990s. The threshold or point, at which the Fund starts paying claims, has increased over
time. The threshold history is; $200,000 (1975 — 1987}); $300,000 (1987 —~ 1888); $400,00

(1988 — 1997); $1,000,000 (1997 to present). ,

In the interests of finding workable outcomes let me observe that if $500,000/%1,500,000 were to
be the statutory amounts now required, health care providers would obtain primary medical
malpractice insurance from private insurance companies in those amounts. A reduction in the
liabilities placed in the private market will not impact the administration of the Fund. As risk shifts
to the Fund, payments to the Fund would increase while payments to private insurers wouid
decrease. The bottom line for such a policy change is that the Fund through its Board of
Governors has successfully made such changes before and has conservatively managed its
reserves to ensure the continued financial viability of the Fund.

The Injured Patients and Families Compensation Fund has been remarkably successful in
fulfilling the charge of supparting a viable medical malpraciice environment in the state. As the
Task Force considers alternatives, lowering the threshold to $500,000/$1,500,000, should be

one option for the task force’s consideration.

Thank you for the opportunity to speak to the Task Force. If you need any further information on
the Fund please feel free to contact me.

Sincerely,

;orgg Gomez -23

Commissioner -



Misconsin State Assembly

P.O. BOX 8952 « MADISON, WI 53708

October 10, 2005

Speaker John Gard
Room 211 West, State Capitol
Madison, W1 53702

Dear Speaker Gard:

This letter incorporates the recommendations of the Assembly Medical Malpractice Task Force
that you established following a series of Wisconsin Supreme Court decisions in June and July of
this year. The recommendations are supported by the entire Task Force, except to the extent that
a minority view is expressed at the conclusion of this letter. We believe that the
recommendations made by the Task Force appropriately address those court decisions and
forward the recommendations to you for your consideration and possible legislative action. The
court decisions dealt with the cap on noneconomic damages in medical malpractice cases,
coverage of medical residents under the caps and the Injured Patients and Families
Compensation Fund (“the Fund”), and consideration by juries of collateral source payments for
injuries to plaintiffs in medical malpractice cases. In addition, we are forwarding other
recommendations that we feel will improve the medical malpractice system in Wisconsin.

Noneconomic Damage Cap

As you are aware, the Wisconsin Supreme Court declared unconstitutional the statutory cap on
noneconomic damages in medical malpractice cases in Ferdon v. Wisconsin Patients
Compensation Fund, 2005 W1 125 (2005). The majority opinion in that case held that the cap on
noneconomic damages was not rationally related to the five legislative objectives summarized by

the majority opinion in Ferdon.

In the majority opinion, Chief Justice Shirley Abrahamson summarized the five legislative
objectives of a cap on noneconomic damages based on 11 findings made by the Legislature in
1975 when it enacted medical liability reform. In 1995, the Legislature enacted a cap because it
believed the need for reform set forth in 1975 still existed and the Task Force believes it
continues to exist today. We also believe some of the Legislature’s findings were misconstrued,
oversimplified or simply omitted when the summary objectives were fashioned by the court. For
this reason, the Task Force believes any legislation introduced to implement a new cap on
noneconomic damages should clarify the objectives embodied in the original 11 findings,
including supporting data, and include them in a section related to Legislative Findings.

The Task Force recognizes that the Legislature in 1995 took a carefully balanced approach to
compensating medical malpractice plaintiffs in this state. Wisconsin is the only state that



requires health care providers to purchase specified amounts of malpractice insurance coverage
and also to participate in a fund that provides unlimited coverage for malpractice liability.
Moreover, unlike legislative bodies in some states, the Wisconsin Legislature has set no limits on
recovery for economic damages. Therefore, successful malpractice plaintiffs in this state are
assured of recovery of their full economic damages. As a balance to this assurance, the
Legislature placed a cap on what is assuredly the most unpredictable component of damages--
noneconomic losses, largely pain and suffering. The Legislature and the Task Force recognized
that this aspect of recovery is often based on emotion, not any predictable standard by which to
measure damages. A reasonable cap on noneconomic damages serves as a rational balance to the
Legislature’s plan to ensure that successful malpractice plaintiffs are able to recover appropriate

damages.

Medical liability reform is part of a broad legislative strategy designed to keep health care
affordable and available in Wisconsin. The Task Force believes capping noneconomic damages
for unquantifiable harms while continuing to allow unlimited recovery for economic damages is

crucial to this sirategy.

The Task Force is forwarding for your consideration three alternative proposals relating to

noneconomic caps:

Establish a two-tiered system under which injured minors have a higher cap than injured adults.
This approach is similar to the two-tiered approach to damages in wrongful death cases.

Establish a cap on noneconomic damages as the greater of either a base-level cap, or a set
amount times each year of life expectancy of the injured patient. Since caps are applied by a
judge, rather than a jury, the judge would use a table that could be developed by the Director of
State Courts that sets forth life expectancy for persons of different ages. The life expectancy
factor would be based solely on the age of the injured patient at the time of the act of
malpractice, not on his or her specific health condition either before or after the act of

malpractice.

Cap noneconomic damages at a specific dollar amount. Immunity from liability above this
dollar amount could be provided either to health care providers in general, or to health care
providers that are participating in the Medical Assistance program. :

The Task Force is not recommending the dollar amounts that would be used in the above
proposals, but it is rather Jeaving that for your consideration and the consideration of the
Legislature. In determining what dollar amounts to use, we recommend that you consider what
other states use as a cap on noneconomic damages, previous Wisconsin Supreme Court rulings,
actuarial data and studies presented to the Legislature, the amounts of noneconomic damage
awards in medical malpractice cases in Wisconsin, and testimony, data and other information
presented to the Task Force. The Task Force believes that this information demonstrates a
rational basis for a cap on noneconomic damages because a cap will help maintain the balance
described earlier as well as help to achieve legislatively stated objectives.



Any legislation that you might introduce should apply only to acts of malpractice that occur after
the effective date of the legislation. The Wisconsin Supreme Court has previously declared

invalid an attempt to apply caps on damages retroactively.

consider whether any new cap on noneconomic damages

In addition, it is recommended that you
Index, as was the cap that was in effect prior to

be indexed for changes in the Consumer Price
Ferdon.

Medical Residents

In June of this year, the Wisconsin Supreme Court rendered a decision in Phelps v. Physicians
005 WI 85 (2005). In that case, the court held that the

Insurance Company of Wisconsin, Inc., 2
statutory cap on noneconomic damages did not apply to a person during his or her medical

residency who was not yet a licensed physician and, in the circumstances of the particular case,
was not an employee of a hospital. However, the Supreme Court sent the case back to a lower
court for a determination of whether or not the medical resident can be considered to be a

“borrowed employee” of a hospital.
The recommendations of the Task Force are as follows:

Require all unlicensed medical residents to have a temporary educational permit starting in their
first year, so that they may be considered health care providers.

Allow sponsors of a graduate medical education program the option of participating in the Fund.

Collateral Sources

1t case that the Task Force discussed is Lagerstrom v. Myrtle
Werth Hospital-Mayo Health System, 2005 W1 124 (2005). In that case, the court noted that
current statutes provide that a jury may receive information about other sources of payments for
the injured patient’s injuries, in addition to payments from the defendant, but the statutes are
silent on how the jury is to use that information. The court held that the jury may not use the
information about collateral sources to reduce the award to the injured patient, but may use the
information to determine the value of medical services rendered.

The third Wisconsin Supreme Cou

The recommendation of the Task Force is as follows:

Require the jury to reduce the injured patient’s award by any collateral source payments
received. [Distinctions could be made in this statute depending on the type of collateral source
involved; e.g., Medicare or private insurance.] This reduction would be offset by any amount of

obligations that the injured patient must reimburse the collateral sources.



Injured Patients and Families Compensation F. und

Currently, health care providers in Wisconsin are required to maintain primary medical
malpractice insurance coverage in the amount of $1 million per occurrence and $3 million per

year. Damages above these levels are paid from the Fund.

The recommendation of the Task Force is as follows:

An actuarial audit of the Fund should be undertaken on a periodic basis. Currently, the
Legislative Audit Bureau is required to perform a financial audit of the Fund at least once every

three years. Actuaries should examine the effect that a conservative estimate of the Fund’s
future obligations has on premiums paid by health care providers over the long-term.

Medical Malpractice Reduction

The Task Force recommends that the Legislature set as a priority steps to reduce the incidence of
medical malpractice in Wisconsin. The Legislature may wish to review recommendations made

by the Joint Legislative Council’s Special Committee on Discipline of Health Care Professionals
in 1999 and subsequent legislation in conjunction with a review of any changes or reforms to the

disciplinary system that have been made during the last Six years.

Long-Range Issues

The Task Force examined other issues related to the medical malpractice system. However,
since it is on a relatively short timeline, the Task Force deferred exploration of those issues to

further consideration by other legislators and legislative committees.
The potential recommendations that the Task Force did not take specific action on, but rather
recommended further exploration of, are as follows:

Establish health courts that deal exclusively with medical malpractice cases.

Provide for legislative oversight of medical malpractice insurance premiums.

Minority Opinion

Representative Bob Ziegelbauer dissents from the recommendations for a noneconomic damage
cap because of a concern that they are not sufficiently different from the previous cap that was
struck down by the Wisconsin Supreme Court to enable them to survive a constitutional

challenge.

Thank you for establishing the Task Force to deal with these important issues and for giving
consideration to the recommendations set forth in this letter.



Sincerely,

Representative Curt Gielow, Chair
Assembly Medical Malpractice Task Force

Task Force Members:

Representative Mike Huebsch
Representative Ann Nischke
Representative Jason Fields
Representative Bob Ziegelbauer
Mr. David Strifling

Ms. Mary Wolverton

Dr. Clyde “Bud” Chumbley
Mr. David Olson

Mr. Ralph Topinka
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