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The Potential Impacts of Caps on Non-Economic Damages
in Medical Malpractice Insurance in Wisconsin

Lo,

Executive Summary

o

For states struggling with medical malpractice insurance affordability and availability crises, the
state of Wisconsin has long been viewed as a model state. This is due to the ability of the state’s
broad set of legislative reforms to provide stable and affordable premiums for healthcare
providers and a stable environment for insurers. One of the foundational elements of
Wisconsin’s reforms, the cap on non-economic damages, was recently found to be
unconstitutional. The Wisconsin Supreme Court in Ferdon vs. Wisconsin Patients
Compensation Fund found that the cap violates the state’s equal protection guarantees. The
court also stated that the ruling does not impact the state’s damage cap in wrongful death cases.

This decision has led to questions regarding the impact the elimination of the caps may have on

coverage availability, affordability and market stability.

Through a review of both publicly available and proprietary data sources, Pinnacle Actuarial
Resources, Inc. (Pinnacle) has come to a number of key conclusions regarding the impact of the
presence or absence of caps on non-economic damages on the Wisconsin medical malpractice

liability environment. The highlights of our findings as regard the various issues include:

» While all caps on non-economic damages reduce losses, the impact diminishes as the size
of the cap increases. A cap of $250,000 eliminates approximately 25% of unlimited

losses, a $550,000 cap eliminates about 15% and a $1 million cap eliminates about 7%.

» States that have predominantly operated over the last decade with either low (3250K) or
medium ($250K-$550K) caps on non-economic damages overall have significantly better

insurance company loss ratios and combined operating ratios.

e States that have predominantly operated over the last decade with either low ($250K) or

medium ($250K-$550K) caps on non-economic damages overall have more competitive
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insurance markets as measured by the number of insurance companies providing

coverage in the state.

¢ States that have predominantly operated over the last decade with either low ($250K) or
medium ($250K-$550K) caps on non-economic damages overall have medical
malpractice insurance premiums that are much lower than the premiums in states that do

not have effective caps.

¢ The Wisconsin medical malpractice insurance market has significantly outperformed
most states in terms of both the affordability of medical malpractice rates and insurance

company operating results.

In summary, states with damage caps are more attractive to both current and prospective
msurers. This is due in part to the cap on one of the least predictable and most volatile elements
of medical malpractice claim costs (i.e. the non-economic portion of high severity, permanent

disability claims). This makes losses and therefore rates more predictable.

Similarly, states with damage caps are more attractive to current and prospective health care
providers. This is because providers in states with effective caps:

1. have current rates lower than providers in states without effective caps,

2. have had more stable rate levels over the last several years, and

3. more insurance carriers competing for their business
This suggests that healthcare providers find medical malpractice insurance costs more affordable

and coverage more available in states with effective caps.
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Background

Pinnacle Actuarial Resources, Inc. (Pinnacle) has been retained by the Wisconsin Hospital
Association (WHA) and the Wisconsin Medical Society (WMS) to perform analyses of the
impact of the presence or absence of caps on non-economic damages at various levels.

o~ 1%

Specifically, they would like assistance evaluating the impact of:

1. Caps on non-economic damages on claims data from states without caps, and

2. Experience of other states based on the type of cap applicable in the state.

Pinnacle is an Illinois corporation that has been in property and casualty actuarial consulting
since 1984. Our 14 consultants make Pinnacle one of the 10 largest property/casualty actuarial
consulting firms in the U.S. We specialize in insurance pricing, loss reserving, alternative
markets, legislative costing and market analysis and financial risk modeling. Our headquarters

are located in Bloomington, IL.

Pinnacle has established a reputation as a provider of unbiased, independent, actuarially sound
analyses and reports. This reputation is demonstrated in the variety of clients that have engaged
us for projects similar to this one. Clients that have engaged Pinnacle in legislative costing and
market evaluation assignments have included insurance industry associations (e.g. NAIL, AIA),
insurance departments and governmental panels (e.g. Connecticut, Maine, Ohio, Oregon),
government insurance programs, (e.g. Virginia), trade associations (e. g. Oregon Medical
Association, Illinois Hospital Association) and insurance companies. Pinnacle may be unique in
the breadth of parties involved in the medical malpractice insurance system that have engaged

us. A list of relevant research and client-related publications follows.

Relevant Pinnacle Reports and Research

* “A Report on Factors Impacting Medical Malpractice Insurance Availability and
Affordability”, Oregon Professional Panel for Analysis of Medical Professional
Liability Insurance, October 2004
(Ww‘pinnacieactuaﬁes.com/pages/publications/ﬁles/saifﬁnalreportpdt)

~
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{www.ohioinsurance.gov/Legal/Reports/Preli

L

“Final Report on the Feasibility of an Ohio Patients Compensation Fund”, Ohio
Department of Insurance, May 2003
(www.ohioinsurance.gov/Legal/REPORTS/FinalReportOhioPatientComp.pdf)
“Preliminary Report on the Feasibility of an Ohio Patients Compensation Fund”,

Ohio Department of Insurance, February 2003

Compensation_Report_03-03-03

-
3

=
.

pdf)
“The Case of the Medical Malpractice Crisis: A Classic Who Dunnit”, Casualty
Actuarial Society Discussion Paper Program, Spring 2004
(http://casact.org/pubs/dpp/dpp04/04dpp393.pdf)

“The Impact of Medical Malpractice Litigation On the Health Care Consumer”, A

Report to The PLUS Foundation, Summer 2004
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Data Sources

A number of data sources were used in the development of this analysis. The data sources relied

upon included the following categories:

1. Oregon, Maine, and Florida Closed Claims Database
Medical Malpractice Rates and Rate Filings

Insurance Company Financial Statements

AW

State Statutory and Regulatory Provisions for Medical Malpractice

A brief description of the data sources utilized in each area along with a description of the key

data elements and potential limitations of the data follows for each category.

Closed Claims Databases

Statewide closed claim databases are valuable resources for the development of legislative
costing estimates in medical malpractice. For this analysis, Pinnacle has relied on databases
from the states of Oregon, Maine, and Florida. These databases were selected because the data
was readily available, easily accessible and robust in the sense that several years of data for the
vast majority of a state’s medical malpractice claims experience was available. The use of these
databases has enabled us to develop a range of estimated impacts of caps on non-economic
damages at various levels which reflect some differing judicial systems and at the same time
demonstrate a significant consistency in the estimated reductions in expected losses created by

the caps.

In a previous study on behalf of the Oregon Professional Panel for Analysis of Medical
Professional Liability Insurance, Pinnacle worked with a number of medical malpractice
insurance companies in the state and the Oregon Medical Association to develop an independent,
Oregon medical malpractice closed claims database. With these parties’ permission Pinnacle has
used this database to evaluate the impact of several of the proposed legislative changes. For
more information on the specifics of this database, please refer to Pinnacle’s earlier report for the

Oregon Professional Panel. (www.pinnacleactuaries.com/pages/publications/files/saiffinalreport.pdf)
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As a result of the 1977 Maine Health Security Act, “Every insurer providing professional
liability insurance in this State to a person licensed by the Board of Licensure in Medicine or the
Board of Osteopathic Licensure or to any health care provider shall make a periodic report of
claims made under the insurance to the department or board that regulates the insured.” This
data has been compiled and provided in an electronic format for Pinnacle’s analysis by the
Maine Bureau of Insurance. For more information on the specifics of this database, please refer

to Pinnacle’s earlier report for the Maine Bureau of Insurance.

The Florida Department of Insurance has been collecting data on individual medical malpractice
claims since 1975. This data contains tremendous descriptive detail about the claim damage
amounts, but also about the characteristics of the claim itself. We have chosen to examine
claims in the state of Florida that closed during the period from January 1, 1993 through March
1, 2003. This produced 21,639 individual claim records. For more information on the specifics

of this database, please refer to Pinnacle’s earlier report for the Ohio Department of Insurance.

In all three cases, losses were trended at aﬁ annual rate of 7%. The trend factor was selected
after a review of recent rate filings from a variety of leading insurers in a variety of jurisdictions,
including Wisconsin. In many cases, medical malpractice closed claim data does not contain a
split between economic and non-economic damages. We reviewed the closed claim information
that is publicly available from the Texas Department of Insurance which does contain the split
between economic and non-economic. Based on this data approximately 65% of the total claim
amount is due to non-economic damages for claims that closed for amounts between $250,000
and $2 million. For claims greater than $2 million the portion of the claim representing non-
economic damages was 50%. Additional data sources such as the Florida Closed Claim database
and other industry studies indicate that non-economic damages range from 50% to nearly 70% of
the total claim amounts. Unless specific claims detail was available, we have assumed that 60%
of claims values, excluding allocated loss adjustment expenses are non-economic damages.

The American Academy of Actuaries has provided guidance on the limitations of using closed

claims databases. This guidance can be found at www.actuary.org/pdf/casualty/medmal_042005.pdf.

Readers of this report are advised to be aware of these limitations. In spite of these cautions,
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closed claim databases such as those used in this analysis remain the most readily available
source of large volumes of medical malpractice claims applicable for evaluating the impact of
caps on non-economic damages and other legislative changes and are widely used and accepted.
These data sources represent states with a variety of different approaches to medical malpractice
liability law. While none of the states have a current medical malpractice environment perfectly

+1

gl PRI LS
tical to the climate t

identica hat exists in Wisconsin subsequent to the Ferdon decision, the
consistency of the analysis results between the various states suggests that closed claim data are
valid for the purpose of estimating the impact of non-economic damage caps. One example of
the differences between the states is Maine’s mandatory medical review panels. Another is
Florida’s judicial system which has created a very difficult climate for medical malpractice
liability claims that has resulted in a large number of high severity claims. Overall, it appears
that the information available in Oregon is most suited to estimating the impact of caps on non-

economic damages in Wisconsin. The Florida data may slightly overstate the impact of the

damage caps due to the greater frequency and severity of large losses.

Coincidentally, Oregon is another state that has experienced a Supreme Court ruling finding that
non-economxc damage caps are unconstitutional. The sxomﬁcant rate increases, reduced
coverage availability, deteriorating industry operating results and reduced competition in Oregon
are troubling evidence of the impact removing damage caps can have on a stable medical

malpractice insurance market.

Medical Malpractice Rates and Rate Filings

A tremendous resource for historical rate levels of key insurers in all states is the Medical
Liability Monitor. This publication conducts an annual survey of the leading medical
malpractice insurers in all 50 states. The information that is requested is mature claims-made
rates with limits of $1 million/$3 million (occurrence/aggregate). The Medical Liability Monitor
provides rate level information by state for three large physician specialties (internists, general
surgeons, and OB/GYNs). Typically data from several insurers is available in a given state.

This information is a widely recognized and accepted resource.

Pinnacle has performed an internal analysis of the last nine years of Medical Liability Monitor
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data to create an assessment of current insurance industry rate levels by specialty and state as
well as average annual rate changes over the period. We attempted to track the rate changes of
the largest insurer in state that provided data to the Medical Liability Monitor over the entire
nine year period as a measure of rate level changes over the period. Generally, this was the
largest or second largest insurer by market share. In a few states, data for a single insurer was
not available for the entire period and a judgmental adjustment to reflect the change in leading
carriers was necessary. In states where the limits were not typically provided due to coverage
from a patient compensation fund or other factors, an estimated adjustment to get the rates to a
more “apples to apples” basis was made using available PCF rates and other information. This

was used to evaluate the current affordability of medical malpractice coverage by state.

A couple of caveats about this approach to industry rate levels are necessary. First, the current
rates for one leading writer of medical malpractice for three specialties in each state are not a
precise measure of overall rate levels for the entire industry. Medical malpractice insurers do not
move in concert with one another and a leading insurer may have rates that differ materially
from other insurers in the state. However, the rate levels of one of the two largest insurers in the
state does serve as a reasonable proxy for industry rate levels which are impractical to measure.
One complicating factor in this assessment is that other rating factors, including limits purchased
and self-insured retentions selected, movement from traditional insurance to self-insurance, and
the impact of claims-free credits and experience rating changes are not measured in manual rate
changes. Still, the most significant factor influencing health care provider premiums are manual

rate level changes.

Insurance Company Financial Statemenis

In evaluating the relative profitability of both individual medical malpractice insurers and the
medical malpractice insurance industry in various states, Pinnacle relied heavily on insurance
company annual financial statement data compiled by the A.M. Best Company. Pinnacle
examined premiums, losses, loss adjustment expenses and underwriting expenses by line and

state. This information was aggregated across all insurers to produce industry composites.

One of the complications of using this data source is that it is limited to carriers that have an
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AM. Best rating. Several writers of medical malpractice insurance, including leading writers
such as Northwest Physicians Mutual Insurance Company in Oregon, are no longer in the annual
statement databases. For some significant insurers, Pinnacle added data directly from company

annual statements to the A.M Best data to produce more accurate industry composite results.

tory Provisions for Medical Malpractice

A thorough understanding of the current statutory caps on non-economic damages and any
significant changes in these caps over the last decade by state was viewed as essential to
providing a meaningful summary of both the presence or absence of damages caps in other states
and also the impact these caps have had on the availability and affordability of premiums and
msurer loss ratios and combined operating ratios. States with both non-economic damage caps
and total caps, e.g. Colorado, were assigned to the state to which their non-economic cap

. belongs. States with only total damage caps, e.g. Indiana, were given judgmental assignments to
the group that their caps moét appropriately matched. Reassigning or removing the states with

total caps did not materially impact the overall findings of the analysis.

We relied primarily on two resources in compiling information on applicable caps in each state
over the last decade. One resource is the website of the law firm of McCullough, Campbell &

Lane (www.mcandl.com) which provides a concise summary of many medical malpractice

statutory features by state along with the relevant legal citations. The other resource is the
website of the American Tort Reform Association (ATRA) which provides a detailed summary
of Civil Justice Reforms by State. This information inclﬁdes both currently active legislation
and historical changes. We have followed categorizations of states by non-economic damage
caps as Low ($250,000), Medium (between $250,000 and $550,000) and High (greater than
$550,000) as they appear to provide reasonable groupings of states with comparable industry
conditions. These groupings were recently published in an article in the September 2005 Best
Review entitled, “Doctors’ Orders”, which utilized ATRA data. Pinnacle has used information
from both of these resources as a reference in several previous projects and found them to be

reliable and accurate.
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Discussion and Analysis

While all caps on non-economic damages reduce losses, the impact diminishes as the size of
the cap increases. A cap of $250,000 eliminates approximately 25% of unlimited losses, a
$550,000 cap eliminates about 15% and a $1 million cap eliminates about 7%. In order to
estimate the impact of a cap on non-economic damages, Pinnacle’s analysis started by trending
the closed claims in the Oregon, Maine and Florida closed claims data set by an annual rate of
7% for indemnity payments and ALAE payments. As noted above, the trend factor was selected
based on a review of recent rate filings from leading insurers in a variety of jurisdictions,
including Wisconsin. Losses were trended assuming that the non-economic damage caps would

begin to apply on January 1, 2006. Exhibit 1 summarizes the results of this analysis.

The results of applying non-economic damage caps ranging from $250,000 to $1,000,000 are
remarkably similar for all three databases. A cap on non-economic damages of $250,000 results
in an estimated reduction in losses and allocated loss adjustment expenses (ALAE) of between
24.5% and 29.5%. This steadily decreases as the cap increases until the $1 million cap only
eliminates 6.3% to 10.1% of total loss and ALAE. We also believe the results in Florida may
overstate the likely impact of this high of a cap in Wisconsin due to significant differences in the

judicial systems in the two states. The results of this analysis are shown graphically below.

Indicated Impacts of Various Damage Caps
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The reverse of this finding is also true. That is we expect that the removal of the Wisconsin caps
on non-economic damages which were at approximately $450,000 are likely to increase expected
losses by between 18% and 22%. Because of the role played by the Wisconsin Injured Patients
and Families Compensation Fund (IPFCF) as the excess coverage provider in the state we expect
it will bear a significant portion of the increase losses created by the elimination of the caps. Our
analysis suggests that insurance company rates will need to increase by between 12% and 15%
while IPFCF assessments may need to more than double. Note that this will reduce the impact
on primary insurance company rates but not on health care provider costs as they are responsible

for IPFCF assessments as well as their insurance premiums.

This increase in medical malpractice insurance costs will likely involve a single rate correction
or potentially a single rate change followed by additional adjustments as the impact is better
understood and more data is collected. However, the potential for increased variability in
insurance company loss results and increases in loss severity inflationary trends also present the
risk of additional rate increases and deterioration of industry loss results. This behavior has been
manifested in a number of states without effective caps on non-economic damages and will be

discussed later in the report.

The extent to which these estimated cost reductions will be realized depends on a number of
issues. The cost reductions do not reflect the potential impact of judicial challenges of damage
caps which could delay or reduce the realization of the potential savings. In addition, there is a
potential for the migration of some non-economic damages to economic damages. For example,
damages paid to the family of a deceased mother who had no outside income can be broadly
awarded as pain and suffering, or non-economic damages. If caps are put in place, the costs of
the services that can be replaced may be more fully itemized and listed as economic damages.
Furthermore, there is no consideration iﬁ this analysis of indirect effects such as reductions in
claim frequencies due to the cap or reductions in ALAE due to reduced settlement delays created
by the caps. These indirect effects are quite difficult to quantify and generally would lead to our

estimates being somewhat conservative, i.e. potentially understating the impact of the caps.
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This inability to quantify indirect effects of non-economic damage caps based on closed claims
data suggests that an additional approach is also needed. Therefore, Pinnacle has compiled
industry rate, premium and loss data by state so that state experience by different categories of

damage caps can be compared.

States that have predominantly operated over the last decade with either low ($250K) or
medium ($250K-$550K) caps on non-economic damages overall have significantly better
insurance company loss ratios and combined operating ratios. Exhibits 2 through 4
summarize three important measures of the health of an insurance market: loss and defense and
cost containment expense (DCC) ratios, combined ratios and market concentrations by the type
of damage cap that exists in a state. Loss and DCC ratios are the ratio of losses and defense and
cost containment expenses as a percentage of premium earned. The combined ratio starts with
the loss and DCC ratio and adds ratios of both other loss adjustment expenses and underwriting
expenses to premium. When these ratios are above 100% an insurance company or state
insurance market is paying out more than they are collecting in premiums and can signal a need
for rate increases or the potential for reduced access to coverage. Note that this metric does not
reflect the investment income that insurers can earn between the time premiums are collected

and losses and other expenses are paid.

As shown on Exhibit 2, Wisconsin’s five year loss and DCC ratio is lower than even the average
for states with low noon-economic damage caps. In fact, it is one of the lowest of any state. The
statewide combined ratio is also one of the lowest in the nation. As you can see in Exhibits 2
and 3, the states with low or medium caps demonstrate loss and DCC ratios and combined ratios
that are much lower than states with high caps or no caps. The five year average combined
ratios of over 135% shown by the states without effective caps have led to voluntary company
exits from the marketplace, company liquidations and dramatic rate increases by insurers
remaining in these states.

States that have predominantly operatéd over the last decade with either low ($250K) or
medium ($250K-$550K) caps on non-economic damages overall have more competitive

insurance markets as measured by the number of insurance companies providing coverage
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in the state. An important measure of the availability of insurance coverage is the degree of
competition between insurers to provide coverage in a state. One way to measure the degree of
competition is the level of market concentration. A more competitive market will tend to be legs
concentrated. We have examined medical malpractice market concentrations over time and by
state. This type of analysis is widely used in insurance and many other markets to measure the

competitiveness of a market.

The metric we used to measure market concentration is the Herfindahl-Hirschman Index (HH]I).
HHI 1s computed as the sum of the squares of the market shares of the firms competing in a
market. The HHI can range from a minimum of close to 0 to a maximum of 10,000. The U.S.
Department of Justice considers a result of less than 1,000 to be a competitive marketplace, a
result of 1,000 - 1,800 to be a moderately concentrated marketplace, and a result of 1,800 or
greater to be a highly concentrated marketplace. In 1nsurance, it is common to sum the data for
statutory insurance companies that operate within a single group in terms of their ownership
structure and pooling of financial results. Exhibit 4 shows the HHI results by the state categories
by damage cap type for 2004 and a five year average (2000-2004) for the medical malpractice

market in total.

Wisconsin’s marketplace, which ranked 27" in total premium volume, is slightly less
concentrated (HHI=1,656) than most states. Generally, states with caps are much more
competitive as reflected in significantly lower HHI statistics. The hi gh average HHI for states
with medium caps is heavily influenced by a few states with dominant domestic mutual insurers

founded by state physicians groups.

States that have predominantly operated over the last decade with either low ($250K) or
medium ($250K-$550K) caps on non-economic damages overall have medical malpractice
insurance premiums that are much lower than the premiums in states that do not have
effective caps. It is noteworthy that not only are loss ratios lower in states with effective
damage caps ($250K to $550K), signifying better insurance company results and thus the
potential for a more competitive market and greater availability of coverage; but, these states

also have significantly lower premiums on average suggesting more affordable coverage. The
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results of this rate comparison are summarized in Exhibits 5 through 7. States with small
($250K) and medium caps on non-economic damages have average rates of $11,600 to $13,800
for the internal medicine specialty while state with no caps or caps that were found to be
unconstitutional have average rates in excess of $18,000. Similar differences of 25% to 35%
exist for the General Surgery and OB/GYN specialties. This results in average OB/GYN rates in
states with effective caps being over $25,000 lower than rates in states without caps. Wisconsin

rates are among the lowest in the nation in all three specialties.

Similarly, average rate levels over the last six years in states with effective caps have increased
between 8% and 12% while rates in states without caps have increased between 14% and 19%
annually. This means that for states without caps, many medical malpractice premiums have
more than doubled in six years. Wisconsin annual rate increases over the period have been less

than 5%.

The Wisconsin medical malpractice insurance market has significantly outperformed most
states in terms of both the affordability of medical malpractice rates and insurance
company operating results. Exhibits 2 through 7 show that the state of Wisconsin has
significantly outperformed most states in all of the categories presented. Market concentration is
lower than average suggesting better than average insurer competition. Industry loss and ALAE
- ratios and combined operating ratios are much lower than national averages. Leading company
rate levels and average annual rate changes over the last six years have typically been among the
ten best states in the country. These metrics suggest that the state of Wisconsin’s broad
approach to medical malpractice reform which includes the IPFCF, caps on attorney contingency
fees, recognition of collateral sources, mandatory periodié payments, and damage caps, have led
to a fnarket with better than average availability and affordability of coverage for health care
providers and an environment that encourages competition for insurers while still offering an

opportunity to generate reasonable operating results in a stable loss environment.

It appears based on both the expected impact of the removal of the state of Wisconsin’s previous
non-economic damage cap and the current conditions in other states that Wisconsin’s balanced

environment is now in jeopardy without meaningful caps. It appears that either a low cap such
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as California’s $250,000 cap or a medium cap of less that $550,000 are essential to maintaining
the current availability, affordability and stability of medical malpractice coverage in the state of

Wisconsin.
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Disclosures

Distribution and Use
This report is being provided for the use of the Wisconsin Hospital Association and the

Wisconsin Medical Society who commissioned the study. It is understood that this report may

in the State of Wisconsin. Distribution to these parties is granted on the conditions that the
entire report be distributed rather than any excerpts and that all recipients are made aware that

Pinnacle is available to answer any questions regarding the report.

These third parties should recognize that the furnishing of this report is not a substitute for their
own due diligence and should place no reliance on this report or the data, computations,
interpretations contained herein that would result in the creation of any duty or hability by

Pinnacle to the third party.

Reliances and Limitations

Judgments as to conclusions, recommendations, methods, and data contained in this report
should be made only after studying the report in its entirety. Furthermore, Pinnacle is available
to explain any matter presented herein, and it is assumed that the user of this report will seek
such explanation as to any matter in question. It should be understood that the exhibits, graphs

and figures are integral elements of the report.

We have relied upon a great deal of publicly available data and information, without audit or
verification. Pinnacle reviewed as many elements of this data and information as practical for
reasonableness and consistency with our knowledge of the insurance industry. As regards the
legislative costing elements of this report, it is possible that the historical data used to make our
estimates may not be predictive of future experience in Wisconsin. We have not anticipated any
extraordinary changes to the legal, social or economic environment which might affect the size
or frequency of medical malpractice claims beyond those contemplated in the proposed

legislative changes.
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Loss and loss adjustment expense estimates are subject to potential errors of estimation due to
the fact that the ultimate liability for claims is subject to the outcome of events yet to occur, e.g.,
Jjury decisions, judicial interpretations of statutory changes and attitudes of claimants with
respect to settlements. Pinnacle has employed techniques and assumptions that we believe are
appropriate, and we believe the conclusions presented herein are reasonable, given the
information currently available. It should be recognized that future losses will likely deviate,

perhaps substantially, from our estimates.

Pinnacle is not qualified to provide formal legal interpretations of state legislation. The elements
of this report that require legal interpretation should be recognized as reasonable interpretations
of the available statutes, regulations, and administrative rules. State governments and courts are

also constantly in the process of changing and reinterpreting these statutes.
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Exhibits

Exhibit 1. Impacts of Various Caps on Non-Economic Damages
Exhibit 2. Rate and Loss Experience by Predominant State Damage Caps
Exhibit 3. Premium and Loss Experience by State

Exhibit 4. State Rate Histories
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Wisconsin Hospital Association/Wisconsin Medical Society Exhibit 1
Impact of Various Caps on Non-Economic Damages
I. Indicated impact Based On Oregon Closed Claim data
Trended Indicated Reduction in Overall Loss and ALAE
Trended Loss & ALAE )
Size of Loss Uncapped $250K Cap $350K Cap $450K Cap $550K Cap $750K Cap $1M Cap
0-25 15,882,386 0.0% 0.0% 0.0% 0.0% 0.0% 0.0%
25-50 16,393,941 0.0% 0.0% 0.0% 0.0% 0.0% 0.0%
50-100 26,406,073 0.0% 0.0% 0.0% 0.0% 0.0% 0.0%
100-150 19,480,715 0.0% 0.0% 0.0% 0.0% 0.0% 0.0%
150-200 19,237,755 0.0% 0.0% 0.0% 0.0% 0.0% 0.0%
200-250 14,575,199 0.0% 0.0% 0.0% 0.0% 0.0% 0.0%
250-350 27,434,350 0.0% 0.0% 0.0% 0.0% 0.0% 0.0%
350-500 38,874,756 -2.2% 0.0% 0.0% 0.0% 0.0% 0.0%
500-1000 101,772,269 -22 8% -10.0% -2.5% -0.3% 0.0% 0.0%
1m-2m 123,309,631 ~42.2% -35.4% -28.6% -21.8% -10.3% -1.9%
2m+ 177,954,398 -37.3% -34.9% -32.4% -30.0% -25.2% -19.2%
Overall 581,321,472 -24.5% -19.9% -16.4% -13.9% -9.9% -6.3%
Il Indicated Impact Based On Maine Closed Claim data
Trended indicated Reduction in Overall Loss and ALAE
Trended Loss & ALAE .
Size of Loss Uncapped $250K Cap $350K Cap  $450K Cap  $550K Cap $750K Cap $1M Cap
Overall 199,784,402 -29.5% -23.3% -18.6% -14.8% -10.1% -7.0%
i, Indicated impact Based On Florida Closed Claim data
Trended Indicated Reduction in Overall Loss and ALAE
Trended Loss & ALAE
Size of Loss Uncapped $250K Cap ~ $350K Cap  $450K Cap  $550K Cap $750K Cap $1M Cap
Overall 11,219,742 990 -24.6% -21.0% -18.1% -15.8% -12.7% -10.1%

Assumes Medical Malpractice Loss Inflation of 7.0% for Indemnity and ALAE.

PINNACLE ACTUARIAL RESOURCES, INC.




Wisconsin Hospital Association/Wisconsin Medical Society

Loss Ratios

Industry Experience by State Predominant Damage Cap

2004 5 Yr. Average
Category Loss Ratio Loss Ratio
Wisconsin 59.32% 52.53%
Small Cap 68.91% 82.75%
Medium Cap 78.14% 91.32%
High Cap 91.50% 108.69%
No Cap 90.94% 117.72%
Premium 87.40% 110.82%
Weighted Average
140% {
120% ‘
100%
2 o
% 80%
[+4
]
3 60%
4
40%
20%
0%

Wisconsin

Small Cap Medium Cap High Cap

32004 loss ratios B5 Year Avg. LR ;

Source: AM Bests' Aggregates and Averages

Predominant State Groups are:

Small Cap -
Medium Cap -
High Cap -
No Cap -

CA,CO, KS, MT, UT

AK, HL 1D,

IN, MA, M, ND, OK, 8D, Wi

MD, MO, NM, VA
AL, AZ, AR, CT, DE, DC, FL, GA, IA, IL, KY, LA, ME, MN, M5, NE, NH, NV, NJ,
NY, NC, OH, OR, PA, RI, SC, TN, TX, VT, WA, WV, WY
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Wisconsin Hospital Association/Wisconsin Medical Society
Combined Ratios

Industry Experience by State Predominant Damage Cap

2004 5 Yr. Average

i Ratin
Comb. Ratio Comb. Ratio

Wisconsin

Small Cap

Medium Cap

High Cap

No Cap
Premium

93.89% 109.86%
88.92% 107.65%
100.34% 121.93%
112.89% 135.64%
109.84% 140.77%
106.90% 135.04%

Weighted Average

160%

140%

120%

100%

80%

60%

1.

Combined Ratio

40%

20% +

0% -

Wisconsin Small Cap Medium Cap High Cap No Cap

@2004 Combined ratios B 5 Year Avg. Combined Ratios ‘

Source: AM Bests' Aggregates and Averages

Small Cap -
Medium Cap -
High Cap -
No Cap -

CA,CO,KS, MT, UT

AK, Hi, ID, IN, MA, MI, ND, OK, SD, Wi

MD, MO, NM, VA

AL, AZ, AR, CT, DE, DC, FL, GA, IA, IL, KY, LA, ME, MN, MS, NE, NH, NV, NJ,
NY, NC, OH, OR, PA, RI, SC, TN, TX, VT, WA, WV, WY

PINNACLE ACTUARIAL RESOURCES, INC.

Exhibit 3




Exhibit 4

Wisconsin Hospital Association/Wisconsin Medical Society
Market Concentration by State by Year

Comparison by Damage Cap

2004 5 Year Avg.

Category HHI HHI
Wisconsin 1,656 1,904
Small Cap 1,507 1,459
Medium Cap 2,246 2,353
High Cap 1,408 1,312
No Cap 2,150 2,028

Written Premium 2,033 1,941

Weighted Average

2,500

2,000

1,500 -

HHI

1,000 -

500

Wisconsin Small Cap Medium Cap High Cap No Cap

‘#2004 HHI &5 Year Avg. HHI |

Data Sources: 2004 Direct Written Premium: A.M. Best Page 15 data.

Comments: HHI (Herfindahl-Hirschman Index) is calculated by squaring the market share of each firm
competing in a market, and then summing the resulting numbers. The index can range from 0 to 10,000.
The U.S. Department of Justice considers a result of less than 1,000 to be a competitive marketplace, a
result of 1,000-1,800 to be a moderately concentrated marketplace and a result of 1,800 or greater to be
a highly concentrated marketplace.

Predominant State Groups are:

Small Cap - CA,CO, KS, MT, UT

Medium Cap - AK, HI, ID, IN, MA, MI, ND, OK, SD, Wi

High Cap - MD, MO, NM, VA

No Cap - AL, AZ, AR, CT, DE, DC, FL, GA, 1A, IL, KY, LA, ME, MN, MS, NE, NH, NV, NJ,

- NY, NC, OH, OR, PA RI, 8C, TN, TX, VT, WA, WV, WY
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Wisconsin Hospital Association/Wisconsin Medical Society
Internal Medicine Rates and Rate Levels

Comparison by Damage Cap

Exhibit 5

2004 Average 6 year
Category Rate Rate Change
Wisconsin 5,973 4.85%
Small Cap 13,834 1M1.17%
Medium Cap 11,615 6.98%
High Cap 13,292 18.11%
No Cap 18,514 18.24%
Physician Weighted 16,587 15.78%
Average )
20,000
18,000 +
16,000 +
2
e 14,000 +
£ 12,000 +
o
2 10,000 +
=
% 8,000 +
£
3 5,000 +
£
4,000 +
2,000 -+
0

Wisconsin Small Cap Medium Cap High Cap” No Cap

f . e
1 8 2004 Intemnal Medicine Rates —¢— Average 6 Year Rate uhangc—: |

Source: Analysis of Medical Liability Monitor Data

Smali Cap -
Medium Cap -
High Cap -
No Cap -

CA, ID, KS, MT, UT

AK, CO, HL, IN, LA, MA, MI, MS, ND, OK, 8D, Wi

MD, MO, NM, VA

AL, AZ, AR, CT, DE, DC, FL, GA, IA, IL, KY, LA, ME, MN, MS, NE, NH, NVNJ
NY, NC, OH, OR, PA, RI, SC, TN, TX, VT, WA, WV, WY
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Wisconsin Hospital Association/Wisconsin Medical Society

General Surgery Rates and Rate Levels

Comparison by Damage Cap

Exhibit 6

2004 Average 6 year
Category Rate Rate Change
Wisconsin 21,504 4.44%
Smali Cap 47,862 11.33%
Medium Cap 41,819 8.13%
High Cap 49,446 16.45%
No Cap 64,974 18.21%
Physician Weighted 58,470 15.81%
Average
70,000 20%
4 o,
60,000 + 18%
8 + 16%
S 50,000 + - 14%
g 40,000 + T 12%
5 - 10%
17 4
= 30,000 g9,
£ 20,000 + L 6%
o - 4%
10,000 +
- 2%
0 - 0%

Wisconsin SmaliCap  Medium Cap

High Cap

2004 General Surgery Rates —e— Average 6 Year Rate Change:

No Cap

Source: Analysis of Medical Liability Monitor Data

Small Cap -
Medium Cap -
High Cap -
No Cap -

CA, ID, KS, MT, UT

AK, CO, HI, IN, LA, MA, M, MS, ND, OK, SD, wi

MD, MO, NM, VA

AL, AZ, AR, CT, DE, DC, FL, GA, 1A, IL, KY, LA, ME, MN, MS, NE, NH, NV, NJ,

NY, NC, OH, OR, PA, Rl, SC, TN, TX, VT, WA, WV, WY
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Exhibit 7

Wisconsin Hospital Association/Wisconsin Medical Society
OB/ GYN Rates and Rate Levels

Comparison by Damage Cap

2004 Average 6 year
Category Rate Rate Change
Wisconsin 32,255 4.61%
Small Cap 61,999 7.58%
Medium Cap 66,241 6.59%
High Cap 84,354 16.72%
No Cap 90,753 16.72%
Physician Weighted 83,223 14.15%
Average
100,000 18%
90,000 + ° L 16%
§ 80,000 + 1 g4y,
2 70,000 +
z L 12%
T 60,000 + A
o - 10%
5 50,000 +
w L no,
+ 40,000 + 8%
3 30,000 + T 6%
& 20000 1 1%
10,000 + T 2%
0 : - : 0%
Wisconsin Small Cap Medium Cap High Cap No Cap
| BEE% 2004 OB / GYN+'OB GYN Sub1$E$10:3E$15 Rates —e— Average 6 Year Rate Change |

Sdurce: Analysis of Medical Liability Monitor Data

Smalt Cap - CA, ID,KS, MT, UT

Medium Cap - AK, CO, HL, IN, LA, MA, Mi, MS, ND, OK, SD, WI

High Cap - MD, MO, NM, VA

No Cap - AL, AZ AR, CT, DE, DC, FL, GA, 1A, IL, KY, LA, ME, MN, MS, NE, NH, NV, NJ,

NY, NC, OH, OR, PA, RI, SC, TN, TX, VT, WA, WV, WY
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TO: Assembly Insurance Committee
FROM: Kim and David Zak

DATE: October 18, 2005

RE: Testimony against caps on damages

We are Kim and David Zak from Crivitz, Wisconsin. We are here today to speak against
caps on damages because we have been impacted in a very deep and personal way by
malpractice. I want to tell our story.

David is an auto mechanic and was at work flushing out a cooling system, when hot anti-
freeze burned his right forearm. The burn was cleaned, but unknown to us, the bumn
drove Group A Strep bacteria, which is on our skin, into David’s bloodstream.

That night David woke up in the middle of the night with chills. He took a Benadryl and
went back to sleep. Five hours later he awoke with the shakes. He called me at work and
asked that I come home and drive him to the hospital. This was a very unusual request.

I came home and we drove to Green Bay, on the way we stopped and grabbed all the
bottles that David had used that day and took with us to the ER. It took about an hour
and half to drive. We arrived about 9 a.m.

During the next 3 and half hours, they treated David’s burn and did blood work-up,
including a CBC. His temperature spiked to 103.9 degrees and his blood pressure was
low. They said it would take 24-48 hours for the cultures to grow and prescribed
Ibuprofen and Tylenol for the pain and fever, alternatively. We were advised that if
conditions didn’t worsen to come back in two days.

David spent the rest of the day resting and didn’t present any new symptoms. He took a
cool bath and his temperature went down a bit.

'The hospital called back at 10 p.m. and said something was growing in the cultures and to
return to the ER that night or in the moring. We decided to return that night. On the
way to the hospital, David started experiencing diarrhea. By the time we reached the
hospital, his blood pressure was very low and he was already septic. 1 could see blood
coming out of the penis.

David’s organs started shut down — liver, kidneys, and bladder. His lungs were bleeding.
He spent three weeks in the hospital on antibiotics. Everything came back, but his
bladder. He was required to have tubes inserted into his back, so his urine could drain
into bags on his legs: They had to be cleaned everyday and bandaged. -



We went to an urologist at the Mayo Clinic to have his bladder removed and a new
bladder rebuilt. The new bladder is a neobladder made from his appendix, colon and
intestines.

What happened? During the course of our trial we learned that the Physicians Assistant
(PA) had done an analysis of the blood called a wet analysis. The result said to do it
manually, which would have taken an hour. The PA also told the doctor that David was
already septic, yet the doctor said it was April and he had the flu and sent him home
without any antibiotics.

What is our life like? We are constantly watching for infections. He is required to use a
catheter every time he goes to the bathroom and he is very susceptible to infections.

David must take liquid medication and antacids for metabolic acidosis. He is fatigued.

He suffers from erectile dysfunction. To have an erection he must inject himself with
Triple agent. If it doesn’t work right and the erection doesn’t subside, he must go to the
hospital and have it cut and drained,

We had an eight-day trial in Marinette County that gave us $1 million for our pain,
suffering and disability. David received $750,000 and I received $250,000. The cap cut
down our award over 55%. The compensation recognizes what we will have to g0
through for the rest of our lives.

Also, I want to point out, if David and I hadn’t brought this lawsuit, workers’ comp
would not be repaid. To date, our case is still on appeal and we haven’t received any
money to date.

I'hope that none of you in this room ever have to be sitting in this place that we are today.
A mistake was made that changed our lives forever. It could have happened to anyone
here... It still could happen to you.

Please don’t enact new caps on damages. It only serves to hurt someone like us.



Testimony

Against Legislation for Re-establishment of Caps
for Pain and Suffering
Resulting from Medical Malpractice [Room 412E]
by
Dr. Eric E. Rice
Wisconsin Family Justice Network
Middleton, Wi

18 October 2005

There are many significant medical malpractice issues that need to be resolved to help patients
and their families to: gain disclosure of information, have equal rights and legal protection under
the law, and seek accountability for medicine that is well below the standard of care. | submit to
you that the medical insurance industry is the route of the medical malpractice problems in this
country and that is where reform is needed. We should not do more harm to the effected
patients by putting caps back. Caps on non-economic damages are a hindrance to finding out
the truth and gaining accountability for our citizens.

The Rice Family of Middleton, Wisconsin experienced a medical crisis and loss of our 20-year
old daughter, Erin Elisabeth Rice at UW Hospital on April 19, 1999 due to gross misdiagnosis of
her illness. This ordeal has identified many significant medical and legal issues that need to be
fixed by this legislature. The Wisconsin Family Justice Network, of which'| am involved, was
formed to fight for all of us, fight for the rights of all patients and our families.

[1] The Network does not support medical malpractice caps and we believe that judgés and
juries should make those decisions just fike in any other civil action. " '

[2] The Network supports the passage of the Family Justice Bill [ sponsored by Senators Plale,
Hansen, and Erpenbach, and Representatives Ott, Sheridan, and Zephick ] that will put all
patients on an equal basis and prevent discrimination based on age and marital status.

[3] The Network supports the Repeal of the 180-day Notice Rule [SB-74 - Sponsored by
Senator Risser, and Representatives Jenson, Hines, Pocan, Berceau, and Lehman] that UW
physicians and lawyers have used to unfairly discriminate against patients that use UW
physicians.

Patients/Families that have suffered or died require the right to litigate against physicians,
hospitals, HMOs, insurance companies in a standard equal and fair way. The same standards
must be utilized for any medical provider within a given state. No unfair advantage must be
afforded to one medical provider over another when it comes to the provision or need for
malpractice insurance, limits of liability, and notice of claim rules.

The recent low $350,000/$250,000 [with inflation] cap on malpractice/wrongful death non-
economic damages limit (in Wisconsin and elsewhere) i$ totally unconstitutional should not be
approved by our legislature. The Wisconsin Supreme Court will declare its flaw once again, if
passed; however, | expect that Governor Doyle will veto it.

Until recently, the State of lllinois had no cap on medical malpractice, as the previous caps were
declared unconstitutional by the lllinois Supreme Court. The Judges and Juries made those
determinations. With no caps, healthcare in lllinois has improved, physicians practiced better
medicine, the cost of medicine only increased by 1%, there is much less indirect pain and



suffering, and there is much less indirect adverse economic cost to the people. The bad doctors
moved to states with caps! In states where lower caps exist (like indiana, for example), the
quality of medicine is poor, and the greater is the pain and suffering and greater is the
unmeasured economic loss of patients and their families. This lower cap may result in patients
not being treated with the smartest or heroic measures because it is cheaper for the medical
system to simply go through the motions and let the patient die and pay the limited claim in or
out of court.

Any cap - at any level - on medical malpractice provides tremendous advantages to the medical
practitioner and the insurance company and does a terrible injustice to a victimized patient in
either the negotiation of a fair settlement or trial action, if taken. Reinstatement of Caps will only
reduce the quality of healthcare that patients receive in this state. If there are problems of
frivolous lawsduits, let the juries and judges make the fair decisions. Provide these institutions
the tools they need to foster fairness to both the patients and doctors!

The Patient’s Compensation Fund is for Patient Compensation. It has ballooned to a whopping
$750M and stili the insurance companies complain. Even after significant reductions in
physician premiums, the fund still grew by $20M last year. The fund is meant to try to make
“whole” the patient and families that have been harmed or killed by medical errors and failures.

For cases, usually involving young or older victims, there may be no likely economic claim, the
caps on non-economic damages will prevent an action from making it to the court room. !ll
explain why. To gain legal representation, a client’s case must make sense, economically. If
there is a plaintiff win probability of 25% and there is a cap of $400K, that means that the likely
economic win would be 25% of $400K which would be a $100K probable result. However, to
put on a trial, the out of pocket costs for depositions, testimony of medical expérts, travel, etc.,
~ will easily reach $100K. Also, the Wisconsin jury triaf plaintiff win probability last year was 17%
[4 out of 23] in WI. The Lawyer will not take the case because there is not enough likelihood of
getting paid any thing for his or her labor. This means that patients like these will never get to
the court room to find out what happened. No accountability will ever be achieved.

Just think what you would do if your older parent or your young.child died of medical malpracnce
and no attorney could take the case because of caps, and you could never find out what
happened. That's why the caps need not be put back. And that is why the Medical Society and
Insurance Company Lobbyists support Caps. Medical Malpractice in this country accounts for

less than 0.46% of the total cost of the health care delivery system. Wisconsin had the lowest
rate in the nation at less than 0.4%. Who has the correct facts here? We do.

Vote No for Caps
Vote Yes for Family Justice
Vote Yes for repeal of the 180-day Notice Rule.

That's my input -- Thanks for liStening!



FACTS AND REASONS WHY
THE WISCONSIN FAMILY JUSTICE BILL (SB-467)
MUST BE MADE INTO LAW --
AND
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FACTS AND REASONS WHY
THE WISCONSIN FAMILY JUSTICE BILL (SB-467)
MUST BE MADE INTO LAW --
A FACT SHEET FOR THE LEGISLATURE
March 3, 2004

Madison, WI. Did you know that if your single son or daughter is 18 or older and experiences medical
malpractice and dies in Wisconsin that you, as a parent or sibling, will not be able to bring a claim for
wrongful death against the wrong doers. Also, did you know if your single parent experiences medical
malpractice and dies as a result in Wisconsin, that you as an adult child of that parent will not be able to
bring a claim for wrongful death against the wrong doers. You will never find out what really happened,
you will never get accountability, you and your family will never see justice. It will be tough to gain
closure. Wisconsin law currently discriminates against two classes of people, single young and single

elderly.

In this time of “family values”, it is totally unbelievable that Wisconsin law does not recognize the life-
long, and growing with age, bond between parent and child, regardless of the child’s or parent’s age and
regardless of whether the parent is widowed or divorced. Up until now, the state law has been based on
the bottom-line values of the health care providers, insurance companies, physicians’ organizations and
manufacturers and other big campaign contributors, not the family values held by the majority of
Wisconsin citizens.

Wisconsin, of all states, you would think would be supportive of its citizen’s rights. Not currently so.
Six other states/districts in the US also have discriminating laws like this one, namely, Indiana, Florida,
Maine, New Jersey, Maryland, and DC. Victims in these states are also fighting to change the law there
to allow equality under the law. Forty-four states do not discriminate!

Wisconsin families who have suffered the loss of a family member due to apparent medical negligence
have found the courthouse door slammed shut in their faces. In response, they have formed the
Wisconsin Family Justice Network (WFIN).

A group of Wisconsin families, made up of both Republicans and Democrats from all walks of life, who
suffered the loss of a family member due to apparent medical negligence, have been fighting to change
the Wisconsin law back to what it was prior to 1995. We are a small group of families who now
understand what the law means. The rest of the public still doesn’t understand. We have few resources,
but we must get the message out to the unsuspecting public, voters, media, and work with our legislators
to get the law changed! The current WFIN members, their home towns, and their victimized family
member are:

Jeanine & Lauren Knox Jim & Donna Harvey Sandy Gunwaldt
Milwaukee (mother) Waterford (mother) New Berlin (mother) .
Stephanie O’ Connell Sherry Ellis Dan & Kim Leister
Green Bay (father) Oak Creek (mother) Mukwonago (daughter)
Roger Fransway Bernice Watts Lonny & Rhonda Brown

Chippewa Falls (sister) Brown Deer (danghter) Chippewa Falls (son)



Willie Davis
Milwaukee (mother)

John Zachar
Greendale (mother)

Judy Demeuse
Germantown (father)
Carolyn Walasek
Park Falls (mother)

Helen Szurovecz
Milwaukee (mother)

Pam Vertanen
Manitowoc (mother)

Susan Czapinski
Madison (mother)

Patty Schey
Waunwatosa (father)

Steve Janasik
Park Falls (mother)

Harriet Yancey
Milwaukee (father)

Sheryl Holdmann
Milwaukee (mother)

Jake Budrick
Saukville (mother)

The focus of the Wisconsin Family Justice Network (WEFIN)—growi

Lee Davis
Menomonee Falls (brother)

Ray & Betty Lange
Beaver Dam (son)

Rosemary Halvorson
Readstown (mother)

Peter Torgerson
Colfax (mother)

Anita Harris
Milwaukee (son)

James & Dottie Webb
‘Whitewater (daughter)

Eric & Linda Rice
Middleton (daughter)

Dimitri Jordan
Milwaukee (mother)

James Bollig
Cottage Grove (father)

Sharon Kind
West Bend (mother)

Jonna Fedie
Hammond (mother)

Mary McBride
Madison (father)

Mack Kirksey
Brown Deer (mother)

Mary Siedschlag
Argyle (mother)

Kathleen Sese
Kewaskum (son)

Lee Brown -
Milwaukee (mother)

Taron Monroe
Milwaukee

Michelle Martin
Green Bay (mother)

Phil Tipke
Cottage Grove (son)

Jeanne Hanson
Neenah (soi)

Sister of Jackie Hemenway
Twin Lakes (father)

Mark Lavalle -
Twin Lakes (mother)

Lisa Jacobsen
Darlington

ng since being formed five years

ago to over 45 families across the state—is now turning to the State Legislature, where Network
members are working to build bi-partisan support for the passage of the Wisconsin Family Justice Bill
(SB-467) and other legislation. This is not a political issue! Republicans and Democrats together
should recognize that this problem needs fixing as soon as possible. We will not stop our efforts until
we get the Wisconsin Family Justice Bill passed by the legislature and signed by the Governor -- our -
motto is “We Will Not Stop Until Justice and Accountably is Available to all Wisconsinites”. The bill is aimed at
closing loopholes in current sfate malpractice law. In 2002, this bill passed the Senate, but failed to be
put up in the Assembly.



A barrage of “mis-information” by opponents of the Wisconsin Family Justice Bill may again be upon
us. Those trying to protect the unfair status quo will claim that Wisconsin’s insurance rates will go up
and that we will see doctors leaving the state or refusing to practice in nursing homes. But, malpractice
costs are about one-half of one percent (0.55%) of all medical costs, so the claims of skyrocketing
medical costs were plain ridiculous. 44 other states allow all families to have legal rights in malpractice
cases, and they have not suffered any loss of doctors willing to practice.

Private malpractice insurance carriers are very healthy.  The loss ratios for malpractice insurers from
1995 to 2000 are very low. During this period, the average loss ratio is 18. That is only 18¢ of every
dollar the insurance company estimates it will pay on all malpractice claims. In addition, private
physicians are compelled by state law to pay into the patient’s medical compensation fund every year
(roughly $30 to 55M per year). The fund now has grown to over $678,000,000. Because it is so big, the
Governor wants to take some of this surplus to help the state’s budget problems. These insurance rates

should be going down! But they are not — why?

The Wisconsin Family Justice Network suggests that once you, as a representative of the people of this
great State of Wisconsin, honestly consider the thoughts below that you will be compelled to support the
Wisconsin Family Justice Bill. Try answering the questions below and we think you will understand
exactly what we are fighting for.

o Do you believe that the bond between you and your parent and you and your child is life-long, and
not eroded by age or marital status, but actually grows with age? Ponder that thought for a minute.

o How would you deal with the awful prospect of the loss of your own 18-year old son or daughter
due to gross medical errors? How would you react with the fact that you can’t get any legal
representation because you are not allowed to have a wrongful death case under current Wisconsin
law?

o Consider the prospect of the loss of your mother or father due to medical errors in a simple medical
procedure and you can’t get answers, accountability or justice.

0 How would you deal with the fact that you can’t get any attorney to take your case because of the
current law constraints and limits? A

8 Do you feel comfortable with Wisconsin being one of just 6 states of 50 that make arbitrary
distinctions in legal rights, based on the age and marital status of the victim?

0 Think about this, do you have less love? less compassion? less affection? or less connection to your
family members when they become 18 or even when they become 60 years old?

0 And finally, was it really the intent of the Wisconsin State Legislature to implement an biased and
discriminating law that denies equal protection that says your loving son or daughter, over 17 years
old and your single mother or father has ABSOLUTELY NO VALUE.

The Wisconsin Family Justice Network and the rest of the citizens of this state simply want a single
standard of access to the courts and accountability for all citizens. It is a fundamental matter of equity
and equality; the current law is biased, discriminating and totally unfair and must be changed!



FACTS AND WHY
'THE 180-DAY NOTICE RULE FOR MEDICAL MALPRACTICE FOR STATE
RUN INSTITUTIONS AND STATE PHYSICIANS
MUST BE REPEALED RETROACTIVELY (SB-70)
March 3, 2004 ‘

Madison, WI. Did you know that if you are treated by physicians at UW Hospital & Clinics or UW
Health/Physicians Plus and medical malpractice results in injury or death to your family member, you
will not likely be able to bring a claim forward unless you have given notice to the state attorney general
within 180 days after the event occurs? The current statute allows for discovery after this period;
however, the most all the courts (case law) have made this tough to do. If you are late with your notice,
ot only will it be difficult or impossible to ever bring a case, but you may never find out what really
happened, you and your family will never see justice, and the physicians won’t talk and will never be
held accountable for any of their errors/mistakes. Wisconsin law favors state physicians over private
ones. Did you also know that state-employed physicians do not have to pay medical maipractice
insurance? The state self-insures them. Private physicians and organizations remain outraged by this
and the 180-day notice rule. ' _

Again, Wisconsin families who have suffered the loss of a family member due to apparent medical
negligence have found the courthouse door slammed shut in their faces.

A group of Wisconsin families, made up of both Republicans and Democrats, who suffered the loss of a
family member due to apparent medical negligence have been fighting hard to fix Wisconsin law. We
are a small group of families and we have few resources, but we must get the message out to the
- unsuspecting public, voters, media, and work with legislators to get the law changed!

The focus of the Wisconsin. Family Justice Network (WFIN)—growing since being formed five years
ago to over 45 families across the state—is now turning to the State Legislature, where Network
members are working to build bi-partisan support for the passage of the Wisconsin Family Justice Bill
and now, the repeal of the 180-day notice rule for medical malpractice by state healthcare employees.
These are not political issues! Republicans and Democrats together should recognize that these
problems need fixing as soon as possible. We will work to get the retroactive repeal of the 180-day
notice bill passed by the legislature and signed by the Governor. Senator Fred Risser, a Democrat, has
agreed with Dr. Eric Rice, a Republican constituent of Senator Riser, to again to whole heartedly
sponsor this year’s bill. Last year, it passed the Senate by voice vote, but never was introduced to the
Assembly.

The Wisconsin Family Justice Network suggests that once you, as a representative of the people of this
great State of Wisconsin, honestly consider the thoughts below that you will be compelled to support the
repeal of the 180-day notice for medical malpractice claims for state healthcare employees.

a For example, how would you deal with the awful prospect of the loss of a loved one due to gross
medical errors at UW Hospital? After much grief, you finally get around to talking with an attorney
and then the attorney tells you how sorry he or she is, but you missed the 180-day notice deadline
and your potential legal claim is now likely void! You, like almost everyone, thought you had 3
years to respond. This happens all the time to grieving families!
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How would you react to the fact that you can’t get any legal representation because you are not
likely to have a case under this current Wisconsin law if you are late with your notice of claim?

Was it really the intent of the Wisconsin State Legislature to implement a biased Jaw that denie
Wisconsin citizens their rights for justice and accountability?

How are you ever to know about the 180-day notice rule? Have you ever heard of it before? The
public does not know. Check out your constituents — ask them if they know. We would bet that
none do, except us and our close friends.

If you loose a loved one at the UW Hospital, do they tell you have only 180 days to file a claim for
malpractice with the Attorney General’s Office? No. Of all the forms one has to sign in the
hospital, is there a form that you sign in the hospital that says you have 180 days to file a notice of
claim if the hospital were to perform malpractice? No!

Private health care providers (HMO’s etc.) and UW co-min gle their employees at the HMO and UW
Hospital facilities. How do you really know which physician is a UW employee and which one is
with the HMO private provider? Which ones do you give notice to, if you knew of the rule?

If medical malpractice occurs, it seems to take forever to get a copy of the medical records. This
cuts into your time to assess and decide if you have a claim or not with the 180-day rule. We don’t
need to be filing notices of claim if we are not sure! Time is needed to assess the medical records
and have other expert physicians review what happened.

For sure, the 180-day rule is likely never to be known by a grieving family.

One should believe that there should be faimess and equal protection under the law for all
Wisconsinites, regardless of what hospital they go to, but is not currently the case. ,
It’s obvious that this law is aligned to protect the insurance companies and the UW physicians; not
the patients and their families. The law is biased to benefit state employees and state-run medical
facilities. ‘ :

Private physicians are outraged by this discrimination and that the State self insures them af no cost.

The Wisconsin Family Justice Network and the rest of the citizens of this state simply want a single
standard of access to the courts and accountability for all citizens. It is a fundamental matter of equity
and equality; the current law is biased, discriminating and totally unfair and must be changed! The
retroactive repeal of the 180-day notice for state medical employees needs to be made ASAP so more
people are not totally defeated by this unfair and biased favoritism.
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Chairperson Nischke and members of the Assembly Committee on Insurance, I am Doctor
Robert Phillips, a practicing general internist and Medical Director of Government Relations for
the Marshfield Clinic. Iam here representing the 722 physicians and other healthcare providers
" in the Marshfield Clinic system. Thank you for the opportumty to testlfy in support of AB 766.

Marshfield Clinic's mission is to provide accessible high-quality healthcare, research, and
education to all who access our system. Marshfield Clinic cares for all who seek our care
regardiess of their ability to pay. The repeal of caps on non-economic damages by the
Wisconsin Supreme Court in the Ferdon vs. Wisconsin Patients Compensation Fund in June of
this year has already begun to impact our system of care. Within days after this decision,
Marshfield Clinic was notified by a plaintiff's attorney with an open' claim against us that he was
" doubling damages in the case. Because of our self-funded primary medical malpractice
insurance program for our physicians and staff, Marshfield Clinic is required by the Office of the
Commissioner of Insurance to set aside reserves to cover possible claims. On September 28,
2005, Marshfield Clinic deposited an additional $900,000 into its trust fund to meet its funding
requirement. This amount was determined to be necessary by the Clinic's independent actuary.

In 2004, Marshfield Clinic paid $1.8 million as assessments for its physicians and staff to the
Injured Patients and Families Compensation Fund (IPFCF). The Fund provides coverage in

- excess of that provided by the Clinic's self-insurance plan. Although currently unknown, there is
speculation that Fund assessments could as much as double over the next couple of years,
which could require the Clinic to pay an additional $1.8 million to the IPFCF. The combination
of the Clinic's self-insurance plan increased reserves and increased IPFCF assessments
represents the amount that could be used to purchase a new $1.6 million linear accelerator for
radiation oncology to treat cancer patients, a new $1 million CT scanner which would be used
for diagnosing and foliowing response to treatment of cancer patients and for diagnosis of other
serious medical conditions, and a $600,000 digital mammogram machine which is used for

. breast cancer screening and diagnosis of early stages of breast cancer. Patient with cancer are
often very ill with limited energy. Marshfield Clinic tries to bring cancer care closer to home for
its patients because this facilitates more timely patient-centered héalthcare.

In previous testimony, Marshfield Clinic pointed out the challenges of recruiting physicians,
primary care and specialty positions, to our northern service areas. Stability of the medical
malpractice insurance environment is important to physicians from out-of-state and our own
resident physicians who are considering practicing within our system. Access to

. obstetrician/gynecologists, emergency room physicians, and specialty surgeons is very
important to ensure that citizens in rural Wisconsin receive the same high-quality healthcare
their urban counterparts do. As of September 30, 2005, the Clinic was recruiting 97 physicians
in 43 different specialties. Marshfield Clinic finally recruited a pediatric general surgeon to its
Marshfield Center after a 6-year search. On average time to recruit and fill positions in our rural
centers is between 3-4 years. Recently, a vascular surgeon and nuclear medicine physician
from out of state inquiring about positions in our system asked what impact the loss of caps on
non-economic damages would have. - ; -

" Marshfield cares for all who come to us regardless of their ability to pay, that includes the
uninsured, Medicare, Medicaid, and BadgerCare patients on an unlimited basis. In two counties
in north central Wisconsin in fiscal year 2004, Marshfield Clinic cared for 82% of the eligible



Medical Assistance patients and in another county 57% of eligible Medical Assistance patients.
Because government sponsored healthcare programs cannot pay fully the cost of care,
healthcare organizations like Marshfield Clinic will need to pnontxze new service development
vs. provision of healthcare services. :

Because of our not-for-profit tax status, Marshfield Clinic invests net revenues in infrastructure
development, new equipment, new dinical services, research, and/or student and resident
education. Marshfield Clinic has invested millions of dollars since the early 1990s in an
integrated computerized medical record linking all 41 of our centers, which includes physician's
notes, consultations, lab, x-ray results, and electrocardiograms (EKG’s). A clinical decision
support service will link individual providers to the latest standards of medical treatment to
ensure that patients receive the most current evidenced-based healthcare. A medication
management program is providing a single medication portal with drug interaction and allergy
" warning software built in to ensure safe drug prescribing. A patient web portal currently allows
patient access to immunization records, appointments, and lab results. These initiatives are
examples of infrastructure development the Marshfield Clinic has invested in to enhance patient
care. Diverting revenues to medical malpractice self-insurance reserves and IPFCF assessments
will adversely affect development of new technologies.

Marshfield Clinic, a founding member of the Wisconsin Collaborative for Health Care Quality, is
committed to ongoing public reporting of validated health outcomes, both quality and cost of

* care, so that government and private purchasers ultimately will pay differentially for quality
healthcare and achieve value in services provided. Marshfield Clinic is concerned that the repeal
of non-economic caps will impede healthcare organizations’ willingness to report publicly quality
of care institutionally and even individually. Our commitment to quality is predicated on the
Institute of Medicine's six aims, healthcare that is safe, patient centered, timely, effective,
efficient, and equitable. f

Marshfield Clinic supports AB 766 because it will provide reasonable caps on non-economic

. damages in medical malpractice judgments based on age. The combination of reasonable caps
on non-economic damages and the IPFCF's unlimited coverage for economic damages will
ensure that limited healthcare resources can be invested in information technology for quality
reporting, new clinical services and access to healthcare for all Wisconsin citizens.

Thank you again for the opportunity to testify.
I will be pleased to address any questions the committee might have.

" Robert E. Phillips, M.D.
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Mercy Health System
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DATE: October 18, 2005

SUBJECT: Testimony Regarding - AB764 (Collateral Source) AB765 (Medical Residents)

AB766 (Medical Malpractice Caps)

INTRODUCTION

Mercy Health System is an integrated health care delivery system that provides physician,
hospital, nursing and other health care services to residents in Southern Wisconsin and
Northeastern Illinois.  Mercy employs more than 3,300 individuals, including
approximately 1,250 persons who are licensed or certified health care professionals, more
than 250 physicians and more than 650 registered nurses. We provide clinic-based
services in 39 community clinics located in six counties in Wisconsin and Hlinois. Qur
clinics range from single physician practices to large multi-specialty centers with
ambulatory surgery, urgent care services and various diagnostic services.

Please accept our strong support for Assembly Bills 764, 765 and in particular, 766.
Assembly Bill 764 modifies the collateral source rule to reflect a common sense approach
to awarding damages in medical malpractice actions, that is, making sure that claimants
recover only once for the same item of damages. Similarly, AB 765 is a sound approach
to making sure that residents in training, and their employers, may participate in the
Injured Patients and Families Fund and may have the protection of caps on non-economic
damages that apply to other health care providers.

CAPS ON NON-ECONOMIC DAMAGES

The main focus of my testimony today is Assembly Bill 766. This bill restores caps on
non-economic damages in medical malpractice cases.

Unlike patients in most states, patients in. Wisconsin who make successful claims for
medical malpractice can be assured that they will receive financial compensation. That
is because in Wisconsin, health care providers by law must obtain medical malpractice

@
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insurance, and must participate in the Injured Patients and Families Compensation Fund
(the “Fund”). The combination of providers’ malpractice insurance and the Fund means
that in Wisconsin, successful malpractice claimants will receive their full economic
damages, less costs and attorneys fees. As we are aware, until the recent Ferdon
decision, there was a statutory cap on recovery of non-economic damages. Even with the
cap, however, plaintiffs could recover hundreds of thousands of dollars in non-economic
damages in addition to unlimited economic damages.

There are a variety of reports and actuarial studies that demonstrate certain basic facts
about the Wisconsin medical malpractice marketplace. These facts include:

» Wisconsin’s malpractice insurance market compares favorably to other states in
terms of affordability of insurance;

o States with caps on non-economic damages generally have more affordable
malpractice insurance and loss ratios;

e States with low to medium caps are more likely to have favorable malpractice
insurance markets.

Wisconsin’s careful legislative balance--mandatory malpractice insurance and
participation in the Fund, unlimited Fund protection for malpractice awards and
settlements, and reasonable caps on non-economic damages--has contributed to
Wisconsin’s favorable malpractice insurance market. This is just one of the reasons we
believe maintenance of a cap on non-economic damages in medical malpractice actions is
critical.

In his concurring opinion in Ferdon, Supreme Court Justice Patrick Crooks emphasized
that “statutory caps on noneconomic damages in medical malpractice cases, or statutory
caps in general, can be constitutional.” While finding the caps created by the Legislature
in 1995 unconstitutional, Crooks concluded, “Wisconsin can have a constitutional cap on
noneconomic damages in medical malpractice actions, but there must be a rational basis
so that the legislative objectives provide legitimate justification, and the cap must not be
set so low as to defeat the rights of Wisconsin citizens to jury trials and to legal remedies
for wrongs inflicted for which these should be redress.” We believe Assembly Bill 766
meets these standards.

The majority opinion in Ferdon recognized that, according to a study by the U.S. General
Accounting Office, a shortage of physicians existed in rural locations in states without
limitations on damage awards. Further, the majority recognized that malpractice
pressures are among the factors that affect the availability of services.

There are a number of reports that outline Wisconsin’s current and increasing shortage of
physicians. Given Wisconsin’s aging population and other changing demographics, the
retention and recruitment of physicians are crucial in order to provide sufficient access to
health care. In addition, there are studies that have found that the retention and
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recruitment of physicians, especially in rural and urban areas, are more successful in
states that have stable and affordable medical liability insurance rates.

One of Mercy Health System’s primary goals is to provide health care services in
communities where the services are needed. In order to do that, we work diligently to
recruit and retain high quality physicians. In light of a national shortage of physicians,
recruitment and retention of physicians is always a difficult task.

Wisconsin has historically enjoyed a stable medical malpractice climate. Because we
provide physician services both in Wisconsin and Illinois, Mercy has a good appreciation
and perspective on the advantages of a stable medical malpractice climate. We have first
hand experience with physicians who have left their practices in Illinois, some of them
come to Wisconsin, because of the historically unfavorable Illinois medical malpractice
climate. Our favorable malpractice climate has helped our recruitment and retention
efforts.

CONCLUSION

As recognized by the Court in Ferdon, Wisconsin currently enjoys a stable and affordable
medical liability environment. We believe that reasonable caps on non-economic
damages in medical malpractice actions contribute to that environment. Based on
actuarial analyses of the insurance exposure amount that would provide stable and
affordable msurance rates and studies of the caps in other states, we believe a cap no
greater than $550,000 will help maintain Wisconsin’s current positive environment. On
the other hand, based on the same and other studies, it is reasonable to conclude that a cap
or limitation in an amount above $550,000 would have a negative impact on that
environment. The studies and actuarial analyses indicate that a high cap or limitation
would not provide the same predictability, stability, or affordability as a low or medium
cap.

Coupled with assurances of recovery through mandatory malpractice insurance for health
care providers and mandatory participation in the Fund, Assembly Bill 766 is a sound and
rational approach to ensuring a stable malpractice environment and improving access to
health care in Wisconsin by stabilizing or increasing the supply of physicians in
Wisconsin and encouraging physicians and hospitals to provide health care services in
rural and urban areas.
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O1sconsin Soclety Of PooIatrIC IM2eovicine, Inc.

Chairperson Ann Nischke and Members of the Assembly Insurance Committee

e

: Kevin Kortsch, DPM
Executive Director

Tuesday, October 18, 2005

Support for Medical Malpractice Reform Legislation
- AB 764 and AB 766

The statewide membership of the Wisconsin Society of Podiatric Medicine urges you to

support and favorably advance AB 764 and AB 766. These proposals well balance the
interests of health care consumers and health care providers. Taken together, the bills afford
injured consumers with appropriate redress for valid malpractice claims. At the same time,
health care providers, including doctors of podiatric medicine and surgery, can practice without
having to be worried about excessive claims of medical malpractice.

Today, Wisconsin law requires podiatrists to have malpractice insurance coverage. It is a

condition of licensure in Wisconsin.

Doctors of podiatric medicine and surgery purchase malpractice insurance in the private

sector. Typically the carrier is one that has podiatry advisors regarding claims and premiums.

Valid claims for reasonable amounts are settled promptly, while others are disputed. While the
number of claims against podiatrists is not increasing, the amounts sought (claim severity) have

been increasing.

To conclude, AB 764 and AB 766 are reasonable support their passage and respectfully

request your assistance in that regard.

Dr. Kevin Kortsch
Executive Director
dr_kortsch@juno.com

(262)

521-9108

member american pooiatric meodical association
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TO: Members, Assembly Committee on Insurance
FROM: Jim Hough, Legislative Director
DATE; October 18, 2005

RE: Support for AB 766

On behalf of the Civil Trial Counsel of Wisconsin (CTCW), I commend the excellent
work of the Speaker’s Task Force on Medical Malpractice, chaired by Rep. Gielow.

Three recent Wisconsin Supreme Court cases and the fact that Wisconsin law is out of
sync with most of the country on expert opinion evidence and the standard for
determining strict/product liability, have seen our national ranking for “litigation
atmosphere” plummet, creating a true liability crisis in our state. We need a
comprehensive response to this crisis to restore a favorable legal environment that
impacts on business and personal expansion and location decisions.

Assembly Bill 766 responds to the Ferdon decision issued by the Court in July of this
year and which struck down the caps on noneceonomic damages in medical malpractice
cases which were adopted by the Wisconsin Legislature in 1995. As one who was
involved in the 1995 legislation, I can assure you that the Wisconsin Legislature adopted
the caps in direct response to legitimate concerns regarding the cost of medical
malpractice insurance, availability of medical services, defensive medicine and overall
health care costs.

In my personal opinion, the Supreme Court, in the majority opinion in Ferdon,
demonstrated a blatant desire to legislate and/or a fundamental lack of understanding of

how the legislative process operates in establishing public policy.
Assembly Bill 766 is reasonable and rational and we respectfully urge your support.
[CTCW is a statewide organization of trial lawyers engaged primarily in the defense of

civil litigation. Past President Mary Wolverton served as a member of the Speaker’s
Medical Malpractice Task Force.] )



Wisconsin Economic Development Association Inc.

TO: Members, Assembly Committee on Insurance

FROM: Jim Hough, Legislative Director &
Peter Thillman, President

DATE; October 18, 2005

RE: Support for AB 766

On behalf of the Wisconsin Economic Development Association (WEDA), we commend
the excellent work of the Speaker’s Task Force on Medical Malpractice, chaired by Rep.

Gielow.

Three recent Wisconsin Supreme Court cases and the fact that Wisconsin law is out of
sync with most of the country on expert opinion evidence and the standard for
determining strict/product liability, have seen our national ranking for “litigation
atmosphere” plummet, creating a true liability crisis in our state. We need a
comprehensive response to this crisis to restore a favorable legal environment that
impacts on business and personal expansion and location decisions.

Assembly Bill 766 responds to the Ferdon decision issued by the Court in July of this
year and which struck down the caps on noneceonomic damages in medical malpractice
cases which were adopted by the Wisconsin Legislature in 1995. As one who was
involved in the 1995 legislation, I can assure you that the Wisconsin Legislature adopted
the caps in direct response to legitimate concerns regarding the cost of medical
malpractice insurance, availability of medical services, defensive medicine and overall
health care costs.

In our opinion, the Supreme Court, in the majority opinion in Ferdon, demonstrated a
blatant desire to legislate and/or a fundamental lack of understanding of how the
legislative process operates in establishing public policy.

Assembly Bill 766 is reasonable and rational and we respectfully urge your support.
[WEDA is a statewide organization of over 400 economic development professionals

who advocate policies beneficial to Wisconsin’s economy and that encourage retention
expansion and location of businesses within and into our state.]
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Wisconsin Coalition
for Civil Justice

TO: Members, Assembly Committee on Insurance

FROM: Jim Hough, Legislative Director &
Bill Smith, President

DATE; October 18, 2005

RE: Support for AB 766

On behalf of the Wisconsin Coalition for Civil Justice (WCCJ), we commend the
excellent work of the Speaker’s Task Force on Medical Malpractice, chaired by Rep.
Gielow.

Three recent Wisconsin Supreme Court cases and the fact that Wisconsin law is out of
sync with most of the country on expert opinion evidence and the standard for
determining strict/product liability, have seen our national ranking for “litigation
atmosphere” plummet, creating a true liability crisis in our state. We need a
comprehensive response to this crisis to restore a favorable legal environment that
impacts on business and personal expansion and location decisions.

Assembly Bill 766 responds to the Ferdon decision issued by the Court in July of this
year and which struck down the caps on noneceonomic damages in medical malpractice
cases which were adopted by the Wisconsin Legislature in 1995. As one who was
involved in the 1995 legislation, I can assure you that the Wisconsin Legislature adopted
the caps in direct response to legitimate concerns regarding the cost of medical

- malpractice insurance, availability of medical services, defensive medicine and overall
health care costs.

In our opinion, the Supreme Court, in the majority opinion in Ferdon, demonstrated a
blatant desire to legislate and/or a fundamental lack of understanding of how the
legislative process operates in establishing public policy.

Assembly Bill 766 is reasonable and rational and we respectfully urge your support.

[WCCIJ is a statewide coalition of organizations dedicated to fairness and equity in our
civil justice system. A list of members is attached.]



Wisconsin Coalition
for Civil Justice

WCCJ Members

October 18, 2005

American Council of Engineering
American Insurance Association
Associated Builders & Contractors of Wisconsin
Associated General Contractors of Wisconsin
Building Industry Council
Civil Trial Counsel of Wisconsin
Community Bankers of Wisconsin
National Federation of Independent Business
Petroleum Marketers of Association of Wisconsin
Professional Insurance Agents of Wisconsin
Tavern League of Wisconsin
Wisconsin Asbestos Alliance
Wisconsin Association of Consulting Engineers
Wisconsin Association of Health Underwriters
Wisconsin Auto & Truck Dealers Association
Wisconsin Builders Association
Wisconsin Economic Development Association
Wisconsin Federation of Cooperatives
Wisconsin Grocers Association
Wisconsin Health Care Association
Wisconsin Health & Hospital Association
Wisconsin Institute of CPA’s
Wisconsin Insurance Alliance
Wisconsin Manufacturers & Commerce
Wisconsin Medical Society
Wisconsin Merchants Federation
Wisconsin Mortgage Bankers Association
Wisconsin Motor Carriers Association
Wisconsin Paper Council
Wisconsin Petroleum Council
Wisconsin Realtors Association
Wisconsin Restaurant Association
Wisconsin Society of Architects
Wisconsin Society of Land Surveyors
- Wisconsin Transportation Builders Association

Wisconsin Utilities Association
Wisconsin Utility Investors
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Representative Ann Nischke
'Chair, Assembly Committee on Insurance
‘Wisconsin State Assembly

‘M:s. Nischke:

1 am writing in support of 2005 Assembly Bill 765, which makes changes to the statutes covering the
Injured Patients and Families Compensation Fund. The proposed changes directly affect the many
residents who participate in training programs at Froedtert Hospital and who are employed by the
Medical College of Wisconsin Affiliated Hospitals (“MCWAH?™), of which Froedtert is a member.
Assembly Bill 765 fills a gap in the Patient Compensation Fund statutory structure and the licensure .

. structure for certain residents. The legislation will codify current practice used by the Fund and
continue to support the excellent training we have for medical professionals in Wisconsin.

Background

As Chapter 655 is currently written, there is an ambiguity as to whether the Injured Patients and
Families Compensation Fund (“Fund”) covers medical residents before they have been licensed by
the Medical Examining Board. This ambiguity was an issue in the recent Wisconsin Supreme Court
ruling in Phelps v. Physicians Insurance Co, 2005 W1 85. The Fund currently covers certain
identified health care providers, primarily licensed professionals such as physicians and registered
nurses. It also provides coverage for employees of hospitals and other health care providers. In
Phelps, the Court concluded that these residents who are not yet licensed physicians are not health
care providers covered by the Fund. The Court did not determine whether these residents could be
considered employees of a hospital, however, which would have given them Fund coverage.

Residents involved in the programs of The Medical College of Wisconsin and MCWAH are not a
traditional employee of any hospital. These residents are employed by MCWAH, which has
employment contracts with the residents and provides the payroll, benefits, and liability insurance for

the residents.

The Fund recently issued an administrative determination that these residents can be considered
employees of an affiliate of a hospital providing health care services to the patients of that affiliated
hospital. The determination has never been tested in court, however, and we feel a statutory
clarification would be better protection for these physicians-in-training.

There is also a gap in the statute as to the granting of temporary educational permits for first year
residents. The statutes provide that the permit can be obtained only after completion of 12 months of
training in an accredited medical education program. During that 12-month period, it is not clear

what status that resident has. -

Also, it is after 12 months of training when a resident may apply and take the examinations to obtain
a license to practice medicine. Residents who follow this approach may never hold a temporary

educational permit.



Proposed Change

The change to Chapter 655 contained in Assembly Bill 765 adds another entity that can be‘covcred
by the Fund: a “graduate medical education program.” MCWAH would qualify as such a program
and as such could szatutorily obtain coverage under the Fund for its employees. Even if a court were

P 1

to over turn the administrative decision of the Fund to cover the MCWAH residents, the statute
would provide coverage.

In addition, the Bill changes the rules to require that a temporary educational permit be obtained V
before a medical school graduate can participate in a residency program.

We support 2005 Assembly Bill 765 because it codifies current practice with respect to Fund
coverage and will protect Wisconsin as a good location for residency programs. These benefits will
help the state continue to attract quality residents to train here and eventually provide care to

Wisconsin residents.

Thank you for your consideration.

Sincerely,

Catherine Mode Eastham
Vice President and General Counsel
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Wisconsin Citizen Action Testimony before the
Assembly Committee on Insurance

In Opposition to AB766

My name is Darcy Haber and | am the Health Care Campaign Director for
Wisconsin Citizen Action. Thank you for the opportunity to testify today in .
opposition to AB766. Wisconsin Citizen Action believes that putting a cap on
the pain and suffering of patients injured by malpractice is simply cruel and
immoral — there is perhaps no more appropriate use for the term,” adding
insult to injury.”

Moreover, we have not seen any credible evidence to justify such cruelty in
the name of holding down health care costs. | believe the Wisconsin
Academy of Trial Lawyers will be testifying further on why this is so, and |
don’t want to waste your time saying the same thing. | will leave the details of
that issue to them. | would like to talk just briefly about the bigger picture.
While | understand we are not here to talk about the larger health care crisis in
Wisconsin, leaders of this legislation have claimed that somehow adding this
insult to injured patients will somehow ease our health crisis.

This is simply untrue. Malpractice costs represent less than .04% of health
care costs in Wisconsin. The sponsors of this legislation are simply misguided
if they are attempting to ameliorate our health care crisis with this legislation.
In the latest ratings by Expansion Management Magazine (2/14/05), the
magazine the business executives read when deciding where to locate their
business, Wisconsin was rated the best (lowest) in terms of medical
malpractice rates and the second worst (highest) in terms of health insurance
premiums. But unfortunately we aren’t here today to talk about health
insurance premiums.
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We are here today to talk about the unfortunate patients — the real people and
families who will testify here today. Can we really look them in the eye and
say that we are sorry this terrible thing happened to your family but we do
need to make the whole situation even worse for you because we think it
might help hold down premiums on malpractice, which represent .04% of
Wisconsin health care costs? | know | couldn’t do that.

For the reasons mentioned above, the legislation before you will not survive
constitutional scrutiny and will be struck down as firmly as the other cap.

The malpractice task force was hoping to find a magic number that would
make the caps constitutional but discovered there was no such number.

Because in Wisconsin justice belongs to the people, not insurance companies.

Thank you for your attention today.

:
2
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Health Care Health Care o HealthCare | =
o Facilities Providers  |Health Insurance| Provider Visit | Malpractice
2005 HQ Rank STATE Ranking Ranking Costs Ranking | Costs Ranking | Costs Ranking
1 Kansas ) 36 19 3 14 13
2 Tennessee 10 26 9 g8 3z
3 Louisiana 22 33 36 2 3
4 North Dakota 30 11 17 8 24
5 South Dakota 21 16 17 17 18
[} Missouri 7 25 6 8 41
~ 7 Ohio 1 2 15 16 4 43
8 lowa 16 13 12 19 28
g . |California 16 28 4 44 4
10 Alabama 14 40 13 7 29
11 Pennsylvania 1 8 42 1 KR
12 Nebraska 31 9 38 11 : 10
12 Virginia 24 22 13 27 16
14 Michigan - 8 27 26 19 17
15 South Carolina 44 43 2 32 7
16 Rhode Island 40 5 i 17 31 15
17 Utah 44 36 11 13 22
18 Arkansas 28 43 . 17 3 36
18 indiana 18 35 34 29 2
18 Kentucky 14 31 24 5 - 40
21 Hawaii 42 12 1 47 19 :
21 Minnesota 6 4 4 40 3 R
23 Vermont 43 2 17 43 14
24 Montana 24 30 5 _ 36 . .30
24 Wisconsin 12 10 49D 37 (@)
26 “Arizona , 27 45 ] 22 34
e 27 New Mexico 50 45 15 34 5
! 28 Massachusetts 13 1 44 41 11
. 29 Mississippi 33 48 ] 10 47
30 Okiahoma 38 49 40 15 9
31 Colorado 23 34 36 38 6
32 Maryland 26 18 34 41 12
32 Texas ] 47 3 12 38
34 New Hampshire 46 7 39 23 21
35 Oregon 36 24 6 49 26
36 Idaho 48 41 17 30 20
37 North Carolina 19 23 25 32 35
38 Georgia 1 42 26 16 45
39 Delaware 47 29 30 25 23
39 New York 3 13 42 27 39
41 Maine 32 6 50 23 25
42 Hiinois 3 19 47 18 44 -
: 43 Florida 3 37 32 21 48
44 Washington 29 19 ‘26 48 37
45 Alaska 49 39 17 50 26
] 46 Connecticut 33 3 45 45 33
I 47 New Jersey 20 17 48 39 42
48 West Virginia 35 32 45 25 50
49 Wyoming 40 37 32 35 49
50 Nevada 38 50 26 ] 48 46
i 26 FEBRUARY 2005 EXPANSION MANAGEMENT ) SEE US GHLINE AT WA EXPANSIONMANAGEMENT 20M




Concerns raised over
doctor’s numerous

malpractice suits

© Leader-Telegram
By Tract Gerh
and Dan Holtz
Leader-Telegram staff

Since coming to Eau Claire 5 ¥ years ago,
Dr. Thomas V. Rankin has been the target of
- more than twice as many
malpractice claims as any
other neurosurgeon in
Wisconsin, according to a
Leader-Telegram investiga-
tion,

Rankin, 57, who per-
forms spine and brain
surgery at Sacred Heart
Hospital, has been sued 11
times in the past threc
years. An Fau Claire
Cuunty jury found him
ncgligent in one case, and
three cases were settled out
of court. The remaining
seven cases are pending.

“f dow’t think you will
find one other person in the
whole world, who is a neu-
rosurgeon, who has this
pattern,” said Menomonie
attomey Michael Wagner,
who has represented chients
with claims against Rankin.
“I think it’s unusual for any
physician, regardless of his

Kiein, Eric Lindqui

ankin denied all
charges but would not com-
ment directly on the law-
suits. He conceded that {1
suits in three years are a lot but blamed
another ncurosurgeon's allegations — not his -
own actions — for prompting the string of
claims in Eau Claire.

Steans

Malpractice Claims

Against |
Wisconsin Neurosurgeons

Rankin has had 12 claims against him reg-
istered with the state agency that handles
malpractice cases since he began practicing
at Sacred Heart in October 1993. No other
Wiscansin neurosurgeon had more than five
malpractice claims in the same period,
according to the state Medical Mediation
Panels, a division of the Supreme Court of
Wisconsin.

During that time 61 percent of the state's
84 ticensed neurosurgeons had no claims,

" and 93 percent had two or fewer claims, the
Medical Mediation Panels reported. The
agency tracks malpractice claims, which
include lawsuits and requests for mediation.

Before coming to Bau Claire, Rankin was
the target of several lawsuits in Florida,
whece he filed Chapter 7 bankruptey to erase

- hiz debts in October 1992 after his malprac-
tice insurer went out of business. :

He filed a petition to reorganize his debts
under Chapter 11 of the U.S. Bankrupicy
Code in September 1996 in Eau Claire after
accumulating $1.2 million of debt to the
Intenal Revenue Service and $90,000 of debt
to the Wisconsin Department of Revenue for
unpaid income taxes for 1994 and 1995,
according to U.S. Bankruptey Court docu-
wents. The filing showed Rankin also owed
$436,000 to Sacred Heart Hospital for an
unpaid loan. He estimated his gross monthly
income for the next 11 years at $70,000.

While a record of malpractice lawsuits
alone doesn’t give consumers encugh infor-
mation to judge a doctor, it should raise a red
flag any time a doctor has been sued that
many more times than his peers, said Michael
Danio, director of projects for the People’s
Medical Society, a sational health care con-
sumer advocacy organization based in
Allentown, Pa.

See RANKIN, Page 6A

Of the 84 ficensed neurosurgeons in Wisconsin, here is a breakdown
of how often they have been the target of malpractice claims from

Oclober 1993 to present:

| 2 claims (11 doctors

1 clatm (16 doctors)

Dr. Thomas V. Rankin, a neurosurgeon at
Sacred Heart Hospital, has faced more
maipractice lawsuits in Eau Claire County
than any other place in his career, he
said. Rankin, shown in this 1993 photo,

Staff file photo by Dan Reiland
was recruited to revive the hospital's neu-
rosurgery program following the exodus of
Midelfort Clinic neurosurgeons after the
clinic and Luther Hospital merged with
Mayo Clinic in 1992,

Woman blames Rankin
for mother’s ailments

taims (51 doctors)

o 5

ource: Wisconsin Medical Mediation Panefs

S(aﬂ graphic by Kathy Neisan

By Tracl Gerharz Klein

Leader-Telegram staff

Judi Wolter's 78-year-old mother can't button
her blouse, zip her coat, pull a sweatshirt over her
head or lift a pun to cook a meal,

Wolter blames neurosurgeon Thomas V. Rankin
for her mother’s limited arm and hand use and
nerve damage. Wolter, of Eau Claire, believes he
performed unnecessary surgery on her mother.

_ Another neurosurgeon who treated Wolter’s
mother following her surgeries by Rankin plans to
testify to that effect in June 2000, the date her
mother’s lawsuit against Rankin is scheduled to go

practice suits pending in Eau Claire County against
Rankin. Four other former patients have received
seftlements or jury awards for their claims against
Rankin since he began practicing at Sacred Heart
in October 1993,

Raunkin declined to comment on individaal cases.

In January 1998 Wolter noticed her mother —
whom she did not want to name for this story —
started to become unstcady on her feet, get dizzy
spells and fall.

Rankin said the cushioning between discs in
Wolter’s mother’s neck was deteriorating, and he

fo trial, Wolter said. .
Walter’s mother is one of seven people with mal-

rect jed surgery, Wolter said. “He said if it

See SURGEON, Page 7A
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Doctor questions Rankin’s work

RANKIN
from Page 1

“People definitely should take his
history irto consideration if lhcv are
referved to that neurosurgeon.” * Donia
said, recommending patients do as
much research as they can before sub-
mitting to a procedure by a doctor with

questionable record, .

The 1 lawsuits filed against Rankin
in Eau Claire County atf deal with

resalting from surgery.
While the cases vary, many of the law~
Ranki formied unoec-
without

essaty. surgical
fess inrusive

“What { sec evolving is a pauem of
Dr. Rankin conviacing people the:
need surgery they don't veally m
and then l see. comphcanons that
require a sccond sufgery. " Wagner said.
“If you have a problem and iCs bim
recommending surgery, { think you
owt itio ymmclf and d your family to
get a second opinion”

In one lawsuit agatast Raakin, the
plaintiff — Robert Deterntun of Red
Wing, Minn, - contended Rankin
punctsred his Juag because the scrows
used in the spinal Suegery were o
tong.

In another suit, Beian Picsce of
Chewek claimed Rankin aggravated his
back problems and caused permanent
nerve dunagc during spinal fusion
surgery. Medical repons indicated
Pierce, 36, Suffored trom chronic feg
pain, numbness and weakness and was
unabie to stand for more than 30 min-
utes at a time.

Both Determan and Picrce required
corrective surgedies by other doctors,
the suits contercd.

Ia Pierce's case sn Eau Claire
County jury in January {cund Rankin
negligent and awarded Pierce
$463,000, including $250.000 for past
and furies pain, su{fering, disability
and disfigurement. Deteoman’s case
against Rankin ended with a $65,000
out-of-court settiement.

Marlene Cantretie uf Lhcppcwn Falls
sued Rankin because of

. Thomas V. Rankin wore spectdsurgk:aiglasses 1o parform a procedurs in 1993,

Dr. Robest MNarotzky, a nwroslu’geon
a Midelfort Clinic and Luther Hospital
who left Eau Claire earlier this year to
begin a practice in Wyoming, acknowl-

. edged he is the doctor to whom Rankin

is referring.

“f got invaived because 1 saw
putients who were scedlessly hur
Narotzky said ia a tclephone interview
{rom Wyaming. A lot of physicians
will wrn their backs, but [ felt Taceded
10 stand up and get involved to the
point of 13tifying ubout what | was
seeing.”

- NurotzKy said he performed “redo
suggencs” on some of Rankin's
paticats and then ended up testifyiog
against Rankin in some cases.

Narotzky saw several of Rankin's
paticits after Rankin operated on them
and said he betioves there were serious
problems with Rankin's surgeries on
these pzmcm Rankin pecformed

- including a foss of (!n:uglh and per-
manent neeve damage — resulting
from an October 1996 surgery. The
case was settied in March foc an undis-
closed sum, which Cagtrette’s sttorney.
Phif Steans of Menomonic. chuncter-
red ax a “maliiple six-figne amoum”

s Florida, where Rankin praciced
sovnn 1987 o 1993, he hod fe e mal
peatice claims against lum, Threc of
ihe cases resulted in settienwents. and
1w reraain pending.

e of the saits clairacd a 3-year-
id Bocu Ratunwoman woke up from
« 1YAS surgery with permianest hrain
damage. One chaim againsg Ranken -
resubted in a $1 million payment by his
mulpractice insurer.

Another Florida suit on behall of a
paraplegic man in his 205 sceks mil-
tions of dollars for medical cxpenses,
pain, suffering and the loss of caming
copacity and enjoymet of tife. The
suit. scheduled for triaf this fatf, alfeges
Runkin faited to identify a spinal injury
thas, if treated immediately, might have
prevented the man’s paraplegia. The
maa’s chances of collecting much
appear bleak because Rankin shickded
s assets when he filed for bankeuprey,
said Lawrence Friedman, the Boca
Raton attomey representing the plain-
uff, who was injured in a mowrcycle
sccident.

Upon fcarning Rankin has had 12
more malpractice claims since coming
0 Wisconsin, Friedman exclaimed.
“Obviously, he should aot be allowed
to practice anymore. The medical
review board has got to do vomething
with repeaters like this. They're endan-
genng the lives of paticis.

he that many casey down
here, his license would have heen
pulled a long tinmwe aga.”

Rankin also said he wached o senies
ment in one malpractice claiin
Peansylvania, where he warked for
eight years before moving his practice
2 South Palm Beach County in
Florida.

When Rasikin applicd for a ficense to
practice medicine in Wisconsin, he
submitied a farge file filled with claios
and lawsuits, according (0 the ste
Divisiun of Health Professions and
Services Licensing in Madison.

As a result Rankin was asked w tike
an oral exam, which requited him o
explain the lawsuits, He passed the oral
and practical exams, and was granted
his license.

In a recent interview, Rankin down-
played his lieigation history by pointing
out he has been sued 17 umca in his
3i-year nourosurgery Cane e <aid
he has pecforined more than 15 o0
vperations.

“H hasa’t been that my skills have
deterionsted.” he said.

Rankin comtended another Eau
Chure doctor has wicd 10 damge his
TepRtaton,

“Another physician i the communi-
fy has mdicated ta this purtcular graup
of patients the care fell belaw the stan-
durds, and vac might wonder what his
fwhivation aiight be” Rankin said. o
“His actions speak for themsclees. and
we will feave ot fo the discretion of oth-
efs 1o detenmine lus motives”

and patients
were ham“,d by the surgeries,
Narouzky suid.

“Comgplications were happening at
much greaer eate and frequency than
they needed 10 be” Narotzhy sad

“They are coming out of surgery
with new, ncurniogic deficits,” he xaid.
“That should he 3 rare occurrence. You
are not going ta get a perfect culcome
every timie, but the sisk of making
somcbody worse should be very Tow.”

Wagner. the Menomonic kiwyer,
porteayed Narotrky as a brave person
wha has shown the wdlmylﬂs wdo
thet right thing. even when it means tak~
iy the unusiat siep of 9 3

Staf( fie photo by Daa Railand

reposted in 1997 (0 the PIAA —a
trade association of more than 60 pro-
fessional fiability companies that
insure about 60 percent of the nation’s
private practice physicians — the
median payment was $225,000.

Rankin said he is a reviewer and
examiner for 2 national nevrosurgical

review organization, which means
one of his roles is to help investigate
neurosurgeons who may have a large
number of lawsuits in a lmited amount
of titne.

“You have to look at cach of the
cases, but more than that you have o
fook at the total body of the person’s
work” to judge the surgeon’s skills, he
said

People who hear about his 11 law-
suits in Wisconsin will ot know about
the rest of his career and will judge
him incorrecdy, Rankin said.

“f want to put itin context of niy
whole career,” he said. “1 understand
very well technically and mlelkuuaﬂy
what

deni as he could be but that even with
confidence, the aperation might not go
28 hoped, Leosard Gambreelt said.

Lance Garabeell is doing well today,
but his type of wmor tends to setum 30
gercent of the time, his father said.

If it does return, 1 wouldn't hesitate
10 have him do (the surgery) again
Leonard Gambeelt said of Rankin.

Rankin also operated on Chrissy
Schiageter, 12, of Eau Claire in
December 1o remove an egg-size brain
umor.

Rankin told her parents, Mark aed
Jane. the operation was risky. “He was
50 honest with us [ had to get up and
leave the room,” Mark Schiageter said.
“l  dida’t want © hear that my daughter

Chnssy Schlageter was lke a new-
bon baby after the surgery and a sub-
sequent coma. She nceded (o learn to
walk and talk again, but she is making
significant progress, her father said.

“If somcthing would have happened
to Chrissy, T would not have blamed
Dr. Rankin." Mark Schlageter said.
“He went into it 10 do his best.”™

Dr. Steven lmmermat, a general sur-
geon in Eay Claire, operates with
Rankin about twice a month and has
reconumended him b refatives who've
needed

surgery. N

1f Rankin needs to reach the spine
from the front or side, lmmenmanis a
surgeon called in to open the chestor
abdonica. Afier Rankin does his
surgery, fmmerman eeturns to close the
chest or abdomen.

What impresses Immenman is that
Rankin accuraicly estimates how long
it will take him o do his work, so
Immenman knows when to return.
“That implics that hie knows what he's
doing and how long it will take as
oppased to him getting into problems,”
Immerman said.

“If { didn"t think he was doing a
good job and we weren't gesting good
results, § would be reticent to
with him.” he said.

But lawyers who are handling cases
against Rankin paint a far different pic-
wre,

tn addition to the 11 lawsuits,

Rzn in has boen involved in three
axes that have yet to result

be about, and this is why { am able to
answer somewhat categoricalty why
the charges brought against me are
rather frivolous and seif-serving ™

For most of his carces at Sacred
Hean, Rankinhas been the only neura-
surgeon, For 15 months, from about
January 1997 w0 March 1998, neurasur-
geon Dr, Thomas Oravetz worked with
Rankin.

As a resuft Rankin — whosc practice
consists of about 70 percent elective
spine surgeries and about 30 percent
brain ions — is avaitabie 24

fetlow neurosurgean.

Narotzky. who got involved in
Cartrette’s care after the operation by
Rankin, 1estificd on behalf of Carrette
in the case. and twu other exped wit-
nesses comoborated his opinton, Steans
sani

1ve been doing medical malprac-
tice for over 20 years. and §'ve never
seen such a cluster of ¢ases against one
dactor in this eegion.” Steans said.

Considering malpractice cases arc
difficult for plamuﬁ %10 win, the record
of cascs against Rankin that led to pay-
ments suggests these are more than just

hours a day. seven days a week to do
surgery if necessary. He is searching
for another neurasurgeon ta join his

practice.

“It's been a significant challenge.” he
said of being the hospital’s sole neurn-
surgeon. “It’s not a casual undurtaking.
it’s a very demanding siration™

But neurosurgery gives his life great
meaning, he said, because it’s intellec-
tually, spiritually, physically and tech-
nically challenging.

Rankin said he operates significantly
more often than most U.S. newrosur-
geons, who perform an average of 260

hé—

If you have a problem and It”

family to get a second oplnion.
- Michae! Wagner,

Menomonie attorney who has represented
clients with claims against Rankin

:dlc wmphuus by unhappy patients.

he said. “H would appear that there are
problems with Dr. Rankin's practice.”
Steans said

Still. state regulators havea't ke
any disciplinary action against Rankin
or placed any restrictions on his
Wiscansin medical Hicense.

A state Depantment of Regulation
and Licensing screening pane! reviews
all cases in which a settlement is paid.
The agency tuok 1o action after con-
cluding its review of three Rankin
cases — ane of which prompted an
investgation — earlier this year, said
Michact Bemndt. records custodian and
attorney supervisor for the depan-

pracedures a year, according w the
American Asseciation of Neurofogical
Surgeons,

“If you are operating on 300 or 400
people a year, you are afforded the
opportunity to do some significant
good.” Rankin said.

The numbers of surgeries he does
varies from year o year, but he did the
most operating during the Vicinam War
when he was based at Brooke Anny
Medical Center ot Fort Sam Hous(on o
San Antonio, Texas, he said.

Huge numbers of soldiers were sent
home to the United Swies for opera-
tions, said Rankin, a licatenant coloncl
in the U.S. Army who began as a staff

went's Division of
Berndt said he is p from

and finished as chief

conunenting om cases under review
While the sgency docss't sutomatical-
by invesiigate physiciuns with unusual-
1y large numbers of maipractice clauns.
Bemdt noted that screening panel
members have the records of previous
cases in front of them when new cases
are reviewed.,

Rankin’s malpractice insurer hax
made payncnts in all four of the sur
geon's closed casces in Wisconsin. By
contrast, the Physici;

gean at the military hospical.

Lance Gambrell, now 15, the son of
Leonard Gambrell and Lori Miller of
Eau Chaire, became one of Rankin's
success stories in July 1997 when
Rankin operated W remove a rare
tumor growing in the 13-year-old's
braia.

“This was lifc-threatening for
Lance,” Leonard Gambredl said.
“Rankin s#id Lance could lose vision,
he could lase speech. He went over this
2 half-d tisnes with us.

Association of America cporied that
in 1997 only 28.7 percent of the closed
claims aganst U, neurosurgeons
resulted wn puymicns to plaiaiffs.

Of the 69 paid neurcsurgery claims

“He had 1 very blum demeanor and
was professionally cold i that, but P'my
aut sure F'd be any different in tha
way.”

Rankin told thein he was as confi-

in titigation. Al three cases were medi-
last year, and nonc were seuded
through the mediation process.

Malpractice cases are heard by a
state medical mediation pancl consist-
ing of an anomcy. medical professional
and member of the general public
before a lawsuit can be filed, The pur-
pose of mediation is (0 vy and settie
cases without litigation, said Stcans,
the Menomeonie attamey who has rep-
resented plaintifTs in suits against
Raankin,

Both partics can waive the mediatin
process, Steans said.

Wagner. the other Menomonie akar-
ney, is investigatisg five more cases,
and Steans is looking into (hree more
cases that could result in new Jawsuits
against Rankin.

“H's nuts. (Potentdial cliems) call
almost every week,” Wagner said. “1've
never seen anything fike it

Wagner said he hicars a common
question from his clients and prospec-
tve clients in Rankin-related cases: ™
“How comc Sacred Heart lets him do
strgery over theee? ™

In a statement, Sacred Heart's direc-
tor of communications, David Duax,
said Rankin leases space at the hospial
but is-not an-emplayee.

The hospital monitors the perfor-
mance of doctors who work there
through a process called physician poer
review. “Peer review involves ongoing
seview and analysis of a wide variety
of paticnt care rendered in the haspi-
tal,” Duax said. “This includes inci-
deots of unusual or serious nature.”

However, the review process is
confidential under state law. and the
hospital is sot able to releasc infor-
mation about specific doctors, he
said.

in an interview, Duax said patients
are the hospital's first priority. “As a
Catholic haspital we want to provide
the best possible care both from 3
medical and spiritual perspective,”
he said. “Sccendly, quality improve-
ment in all we do is a very high pri-
oty

Rankia said bis litigation history
in his short tinse in Eau Claire and
the acgative perception of him by a
few people leave an naccurate
impression. Many patieats have been
pleased with his surgical cace, be
said.

in addition. Rankin rejected the
insinuation by some peuple that ke is
2 “moncy grabber” 1U's not true,
Rankin said. claiming that mare than
half of his wark in Eau Clawe is
uncompensated and that he feeks a
moral obligation te care for peopic
repardiess of their ability 1o pay.

He wouldn't have heen able o
aperaie on farge numbers of people
in his carcer and “be a person with
impaired judgment and moderate
skills.” he said. “That simply docsa’t
work.”

Klein can be reached at 833.9206.
Lindquist can b reacked st 833
9209. Holtz can be reached at 833-
9207. Thex abso can be reached at
{800} 236.7077.

Sps o - o
‘Rankin Cases

Following is 8 summaty of the 11 maipractice law-
suits fled against neuosurgem Thamas V. Rankin in
Eau Claire County since 193

March 1996 —— Robenl Dewman of Red Wing, Minn.,
sued Rankin and Sacted Heant Hospltat, claiming
Rankin's aegligence while pedorming surgery led (o the
man suffedag permanent fung damage.

The suit was settied in May 1938 for $65,000.

According to Determan’s Sull, he was adinitted o
Sacred Heart on Aug. 2, 1994, with injuries, including a
{fractured vertebrae, suffered in 8 motorcycle accident.

Three days later Rankin pedoamed spinal fusion
surgery on Detemman, inserting screws to slabilize the
{ractured veaebrag.

The suit claimed Rankin insened
100 fong, puncturing Detesman’s kung, which required
corrective surgery three weeks later at the University of
fowa Hospital.

Saptomber 1997 — Kiistin Bonn of Durand sued
Rankin, claiming he deviated from standard care by per-
foaning an anterior discectomy and fusion surgery,

Bonn claimed the june 13, 1994, surgery was unnec-
assaty.

Boan acoused Rankdn of falling to conduct appropri-
ate diagnostic testing and ignoring findings an two MRY
scans that were essentially nomal.

Rankin used bone plugs from a bone bank during
sy instead of using bane from Bonn's body.

Randdn falled to 1ake an appeopdate health history of
Bonn, which would have disclosed she was a heavy
smioker and 3 poor candidate as a recipient fom a
bone bank, the suit claimed,

Ranidn failed lo inform Boan of aftemalive teatments
1o surgery, including diagnastic testing, steroid injec.
tions and physical therapy.

The suit was settied tast December for an undis-
clased sum.

Bonn was seeking $500,000 in he lawsuit and
offered to settie for $400,000 in September 1997,

October 1987 — Brian Pierce of Chetek sued Rankin
for negligent care and for inadequately informing him of
his medical condition before. duing and after his Feb.
16, 1996, surgery.

Pierce’s suit claimed his back problems were aggia-
vated by Rankin's negligence, which included causing
permanent netve damage.

Rankin performed a spinal fusion on Pierce at Sacred
Heart that falfed. Pierce eventually had a second suc-
cessful surgery at tuther Hospital, said Chuck Bye of
River Falls, Pierce’s attomey.

A jury in January found Ranidn negligent in tha care
and treatment of Pierce and awarded him $463.000.

Aptil 1998 — Kimbedi J. Hansen of Blair sued
Rankin for pedforming unnecessaty surgery on March
22, 1995, without conductng normal and accepted
diagnostic pracedures.

Hansen infured hee neck & work and was referted 10

Rankin.

The suit clairms Rankin's negfigence during susgery
resulted in nerve impingemaat and permanent foss of
nerve function, including numbness and weakness.

The surgery resulted in significant disfigurement at the
site of the onginal bone grall harvest, the suit claims,

Hansen s suit against Rankin is scheduded for trat

Aug. 1

Aadl 1388 - Maslene Cartrette of Chippewa Falls
suad Rankin because of complications resulting from an
Qct. 18, 1396, surgery.

Cartrette was refested o Rankin because of severe
pain and numbness In her fefl am and hand.

Alter she emerged rom surgical anesthesia, Cartretie
iost use of buth amns and required profonged hospital
ization, the sult claimed.

Coraplications from the swgery included possibie
osteamyelitis and six weeks of antibiotic therapy.

The sut clalmed Rankin failed 10 use the degree of
care, siill, and judgment normafly exercised by & neuro-
surgeon under Hike of similac circumstances.

The case was settied in March for sn undisciosed
Sum.

Hovembar 1398 — Donald Aard Jr. of Holcombe
sued Rankin for negligently perdomung an anterior cenvi-
cat fusion on Altard on Aug. 26, 1994,

Afiard's suit accuses Rankin of performing an unnec:
essary surgery and misdiagnosing Alard’s neck prob-
em,

Ranidn failed o take an appropriate health history
which woutd have disclosed that Allard was 3 heavy
smoker. That made Allard a poor candidate 3s 3 recipi-
ent from a bone bank for the surgical procedure.

Rankin failed to give Altard sufficient information con-
ceming his medical condition and the risks and benefits
of treatment options, the suit claims.

Aflard sought $400.000 in the lawsult and made a
settiement olfer for thal amount in laauary.

A tdal date has not been set.

December 1998 — Mady Haun of Eau Clawe sued
Ranidn for and
two surgedes on hey in January 1998,

Raniin faifed to inform Haun of alemaiive treatrent
raethods 16 surgery. Rankia faded to give Haun enough
information about her medical condition before she
opted for the surgenies, the suit ciaims,

Haun named Sacred Heart as a defendant for aliow
ing Rankin to pedorm the surgeries.

The case is pending, and no tisl date has been set.

January 1999 - Elke Neison of Falt Creek sued
Rankin because of negligence stemming from her Nov.
14, 1997, surgery.

The sull claims Rankin was negligent in his care of
Neison belore, during and afler surgery.

Neison claims Rankin inadequately miormed her
about her treatment.

The case is pending, and no tial date has been set.

Sanuary 1999 — Darrin P. Johnson of Eau Claire
sued Rankin as a result of three surgeries performed by
Rankin in 1996 and 1997,

Rankin was negligent by failing to disciose sitemative
procedures and the risks andg disadvantages of the
three surgeries, the sul claims.

That negiigence didn't afiow Jolnson to make an
informed choice about his care, the suit claims.

Secred Hean is named in the fawsut 3s a defendant
for aliowing Rankin ta perform the suigeries.

Jobnson has suffered Severe temporaty and pemmanent
injuries as a result of the negligence, the sut Clarms,

The case is pending, and no tnal date has been set.

Apif 1999 ~ Richard Lahner of Augusta sued Rankin
for neghigent care and ireatment he received through
Aprit 16, 1996.

The sult provides no detads about the type of care
Lahner received from Rankdn,

The case is pending, and na tnal date has been set.
#ay 1999 — Anthony Dahiby of Colfax sued Rankin
and Sacred Heart for negligence before, dunng and after

Dahiby's suigery on July 1, 1996.

Dahiby clasms Rankin faifed to adequately inform ki
about the procedure and dida’t obtain Dahiby's proger
informed consent.

The case is pending, and o nal date has heen set.

~~ Dan Holtz






