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STATEMENT ON ORAL ARGUMENT AND
PUBLICATION

The defendants-appellants health care providers
request oral argument and publication of the decision in this
case. Oral argument likely will be of assistance to the Court
because of the nature and complexity of the issues. They
further believe that the Court’s decision will provide
important precedent for trial courts, lawyers and parties
involved in similar cases, and therefore requested that the
decision be published.

ARGUMENT

The Zaks raise two issues on their cross appeal: (1)
whether the circuit court erred in reducing the $1 million
verdict for non-economic damages to the amount of the
statutory cap in Wis. Stat. §§ 655.017 and 893.55(4)(d)
because the cap is unconstitutional; and (2) whether the
circuit court erred in ordering that amounts awarded for future
medical expenses in excess of $100,000 be paid into a
medical expense fund to be administered by the Wisconsin
Patients Compensation Fund pursuant to Wis. Stat. § 655.015
because that statute allegedly works a taking in violation of

the Wisconsin Constitution.
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1f this Court rules in defendants’ favor on the direct
appeal, this matter will be remanded for a new trial. In that
case, the issues raised by the Zaks’ cross-appeal are moot
unless and until the jury’s verdict in the new trial exceeds the
relevant amounts set forth in those statutes.

If the Court rejects defendants” direct appeal, however,
then this Court must determine what effect the Wisconsin
Supreme Court’s decision in Ferdon v. Wisconsin Patients
Compensation Fund, 2005 WI1125,  Wis.2d | 701
N.W.2d 440, has on the issues raised on cross appeal.

Ferdon held the cap on non-economic damages set
forth in Wis. Stat. §§ 655.017 and 893.55(4)(d) is
unconstitutional. That does not answer the question of what
amount should be awarded to the Zaks here, however,
because Ferdon did not resolve the question of whether that
decision should be applied retroactively to cases, like this

one, that were already pending. ' As explained below, it

: Although the Court held the cap unconstitutional, as
detailed below, infra § 1.D, the Court did not order that
additional amounts be paid to the plaintiffs in that case
because the Court remanded Ferdon to the circuit court to
address the related issue as to whether the Wisconsin Patients
Compensation Fund (the party who defended the
constitutionality of the cap in Ferdon) would be obligated to

~J
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would be inequitable to retroactively apply a new rule of law
with such a substantial impact, like that announced in Ferdon,
without allowing those likely to be affected to adjust their
behavior accordingly. Thus, Ferdon should not be applied
retroactively to reverse the trial court’s ruling here.
Alternatively, this Court should remand the case to the trial
court for first consideration of the question of the retroactive
appiication of Ferdon upon a fully developed record.

The Zaks’ challenge to the validity of Wis. Stat.
§ 655.015 fails because they waived it by failing to comply
with the required procedures set forth in Wis. Stat. § 227.40.
Alternatively, as in Ferdon, this case should be remanded to

allow those procedures to be invoked.”

pay any amount in excess of the cap in Ferdon or in any case
rrespective of whether the cap is constitutional.

“Itis anticipated that the constitutional issues
presented in Zaks’ cross-appeal would be addressed in detail
in the Fund’s responsive brief. PIC hereby joins in, and
incorporates by reference, the Fund’s argument on the two
issues to the extent not inconsistent with the discussion in this
brief.
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I. FERDON SHOULD ONLY BE APPLIED
PROSPECTIVELY TO CASES ARISING AFTER
THAT DECISION; IT SHOULD NOT BE
APPLIED IN THIS CASE.

A. Where A Decisicn Announces A New Rule
Of Law, The Wisconsin Supreme Court
Generally Applies Its Decision Prospectively
Only To Allow Parties Who Have
Reasonably Relied On The Old Rule To
Adjust Their Behavior Accordingly.

The Ferdon decision should be applied prospectively
only, i.e. to cases arising from facts that occurred after the
date the decision was released on July 14, 2005. Wisconsin
courts generally limit the application of judicial decisions that
change settled tort law to prospective cases.

For example, in Sorensen v. Jarvis, 119 Wis. 2d 627,
350 N.W.2d 108 (1984) (superceded by statute), the
Wisconsin Supreme Court created, for the first time, tort
liability for vendors who sell alcoholic beverages to a minor
who later injures another while intoxicated. The Court held
that its decision would apply only to the parties in that case
and prospectively to causes of action that arose on or after
September 1, 1984, because the decision overruled three prior
cases that had addressed the issue and prospective application
would allow Wisconsin residents to prepare for the new

potential liability by obtaining insurance. /d. at 647, 350
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N.W.2d at 118-19. See also Delvaux v. Vanden Langenberg,
130 Wis. 2d 464, 488-92, 387 N.W .2d 751, 762-64 (1986)
(affirming prospective application of Sorenson and refusing
to apply new rule to cause of action which arose five months
before Sorensern was released, even though the case would be
remanded and tried substantially after the decision).

A similar result has been reached in numerous cases.
For example, in Koback v. Crook, 123 Wis. 2d 259, 366
N.W.2d 857 {1985) (superseded by statute), the Wisconsin
Supreme Court overturned prior law by making social hosts
who knowingly served alcohol to a minor liable to third
parties who were injured by the intoxicated minor. Despite
the Court’s recent Sorensern decision, which created liability
for vendors under similar circumstances, the Court applied
Koback only to the parties in that case and otherwise to any
injury that occurred on or after September 1, 1985, Id at 277,
366 N.W.2d at 865. The Court reasoned that 1t was important
to allow social hosts sufficient time to obtain proper
insurance. /d.

Likewise, in Antoniewicz v. Reszczynski, 70 Wis. 2d
836, 236 N.W.2d T (1975), the Wisconsin Supreme Court

abolished the distinction between the duty a property owner
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owes to a licensee and the duty owed to an invitee. The Court
ordered 1its decision to be applied to the parties in that case,
but otherwise prospectively. See id. at 858, 236 N.W.2d at
12. In doing so, the Court relied on its previous decision in
State v. Michels Pipeline Construction, Inc., 63 Wis. 2d 278,
303b, 217 N.W.2d 339, 219 N.W.2d 308 n.5 (1974). In
Michels, the Court noted that prospective application of a new
rule of law is appropriate where, among other reasons, “there
has been great reliance on an overruled decision by a
substantial number of persons and considerable harm or
detriment could result to them” if the rule were applied
retroactively. See also Theama v. City of Kenosha, 117 Wis.
2d 508, 344 N.W.2d 513 (1984) (creating new liability for
negligence which causes a child to lose the society and
companionship of a parent, but ordering that the new rule be
applied prospectively to causes of action arising on or after
the date the decision was released).

In Steinberg v. Jensen, 194 Wis. 2d 439, 534 N.W.24
361 (1993), the Wisconsin Supreme Court overruled
established case law when i reinterpreted the scope of the
physician-patient privilege and held that opposing counsel

can contact a plaintiff’s treating physician and have ex parte
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discussions with respect to certain issues. The Court apphed
the new rule to the parties in the case, but otherwise
prospectively because it “represent[ed] a change in the law.”
Id at 473, 534 N.W.2d at 374.

The Court also voiced concern about the parties’
reliance on previous precedent in Colby v. Columbia County,
202 Wis. 2d 342, 550 N.'W.2d 124 (1996). In that case, the
Wisconsin Supreme Court reinterpreted a statute of
limitations governing tort actions against municipalities, and
overruled past precedent. The Court decided to apply the new
rule prospectively only to avoid the injustice and hardship
that would apply to parties who had depended on the old rule.
Id. at 364-65, 550 N.W.2d at 133-34.

B. Ferdon Changes The Law.

In each of the cases cited above, the Court was
concerned with providing an opportunity for parties who
would be affected by the new law to take the change into
account when conducting their affairs. There is no dispute
that Ferdon is a major change in the law of Wisconsin. See
Pl. Cross Appeal Br. at ix (“If the court decides that the caps
on non-economic damages in a non-death case are

unconstitutional, it will change the law in the State of



003.582246.1

Wisconsin.” (emphasis added)). Nor can there be any dispute
that applying Ferdon to cases which arose before that
decision was announced would implicate the same concerns
which led the Court to require prospective application in the
decisions cited above.

Before Ferdon, the Wisconsin Supreme Court and
Court of Appeals had upheld the statutory scheme governing
medical malpractice against every challenge since it was
enacted in the mid-1970s, including challenges to the caps on
non-economic damages for injury due to medical
malpractice.® In particular, in 2001, the Wisconsin Court of
Appeals upheld the constitutionality of the very cap at issue
in Ferdon and here. Guzman v. St. Francis Hosp., Inc., 2001
WI App 21, 240 Wis. 2d 559, 623 N.W.2d 776. In 2000 and
2004, the Supreme Court rejected constitutional challenges to
caps on non-economic damages for medical malpractice
resulting in wrongful death, a provision also included in Wis.

Stat. § 655.017, and closely related to the cap at issue in

3 In Makos v. Wisconsin Masons Health Care Fund,
211 Wis. 2d 41, 564 N.W.2d 662 (1997}, the Court held that
the statute of repose relating to medical malpractice actions
set forth in Wis. Stat. § 893.55(1)(b} was unconstitutional, but
that decision was overruled in Aicher.
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Ferdon. See Czapinskiv. St. Francis Hosp., Inc., 2000 W1
80, 236 Wis. 2d 316, 613 N.W.2d 120; Maurin v. Hall, 2004
WI 100, 274 Wis. 2d 28, 628 N.W.2d 866.

Similarly, addressing the statutory scheme relating to
actions for medical malpractice set forth in chapter 655
generally, the Supreme Court in 1977 also rejected a
constitutional challenge alleging that the formal review panels
provided by the statute violate equal protection. Stafe ex rel.
Strykowski v. Wilkie, 81 Wis. 2d 491, 261 N.W.2d 434
(1977). And, in Aicher v. Wisconsin Patients Compensation
Fund, 2000 W1 98, 237 Wis. 2d 99, 613 N.W.2d 849, the
Court rejected a constitutional challenge to the statute of
repose applicable to medical malpractice actions. See also
Miller v. Kretz, 191 Wis.2d 573, 583, 531 N.W.2d 93, 97
(Ct.App. 1995) (“medical malpractice statutes in general have
been upheld as constitutional™).

C. PIC And Others Reasonably Relied On The
State of The Law Prior Te Ferdon.

Given the Wisconsin appellate courts’ uniform
rejection of constitutional challenges to the caps in particular
and chapter 655 in general, it was unquestionably reasonable

for PIC to conduct its business in reliance on the cap.



003.582246 1

Specifically, PIC and other insurance companies have relied
on the non-economic damages cap when calculating
premiums and deciding which applicants to insure. R. Biondi
& A. Gurevitch, The Evidence Is In: Noneconomic Damages
Caps Help Reduce Malpractice Insurance Premiums,
CONTINGENCIES 30, 32 (Nov/Dec 2003) (available at
http://www .contingencies.org/novdec03/evidence.pdf)
(insurance premiums are based in material part on actuarial
predictions about the amounts that will actually be paid with
respect to claims made, and noneconomic damages make up a
large percentage of total malpractice costs). Thus, due to the
damage caps, PIC charged substantially less for premiums
than it otherwise would have. PIC cannot now charge clients
increased insurance premiums for past years simply because
the law has changed.

Similarly, numerous claims have been compromised or
litigated to judgment based on the cap. Those settlements and
judgments have been paid and satisfied, and the plaintiffs
cannot now seek to reopen. It would be unfair to the parties
who pressed their claims in reliance on the validity of the
caps under the courts’ numerous precedents and were thus left

to receive substantially lower awards than those identically

10
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situated plaintiffs who, either by conscious choice or luck,
delayed in bringing their claims. Prospective application of
Ferdon eases this inequity as well. See Harmann v. Hadley,
128 Wis. 2d 371, 381, 382 N.W.2d 673, 677 (1986) (noting
inequity to parties who previously settled or litigated their
claims when new rule is applied retroactively).

When a decision changes the law, as Ferdon has,
reasonable reliance on the prior state of the law creates
interests that the courts take very seriously. This concern, as
well as courts’ fear of overburdening the judicial system
prompt them to provide for prospective application of the new
rule of law. Id.; see also Michels Pipeline, 63 Wis. 2d at
303b, 217 N.W.2d at 308 n.5.

Although this issue has not been directly decided by
the Wisconsin Supreme Court, that Court has made clear in
three recent cases that changes in the damage caps should not
be applied retroactively. In all three cases, Martin v.
Richards, 192 Wis. 2d 156, 531 N.W.2d 70 (1995), Neiman v.
Amer. Nat'l Prop. and Cas. Co., 2000 WI 83, 236 Wis. 2d
411, 613 N.W.2d 160, and Schultz v. Narwick, 2002 W1 125,
257 Wis. 2d 19, 653 N.W.2d 266, the Court determined that it

was unconstitutional to apply changes in the cap retroactively,

11
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whether the change was to increase or decrease the amount of
the cap. In each, it was important to the Court that “the
amount of recovery, when set by a statute is fixed on the date
of injury.” See Martin, 192 Wis. 2d at 206, 531 N.W .2d at91;
Neiman, 2000 WI 83,9 19, 236 Wis. 2d at 423, 613 N.W.2d
at 165; Schultz, 2002 WI 125, 9 14, 257 Wis. 2d at 27-28,
653 N.W.2d at 270. Further, both plaintiffs and defendants
alike had a strong interest in maintaining the right of recovery
and hability in place when the injury at issue occurred, and it
was “unfair . . . to unsettle tortfeasors’ rights to have their
liability fixed as of the date the cause of action accrued.”
Schultz, 2002 WI 125, 430, 257 Wis. 2d at 34, 653 N.W.2d at
273. See also Martin, 192 Wis. 2d at 211-12, 531 N.W.2d at
93; Neiman, 2000 WI 83, 9 2, 30, 236 Wis. 2d at 417, 428,
613 N.W.2d at 162.

In particular, the Neiman and Schuitz decisions
discussed the right of insurers and liable parties to avoid
having their liability increased after the injury has occurred.
In Neiman, the Court reasoned:

Defendants such as ANPAC, as well as

individuals who have purchased a specific level

of insurance, would reasonably rely upon the

law as set forth by the courts and the legislature.
The retroactive application of 1997 Wis. Act 89

12
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deprived ANPAC, as well as other defendants
In tort actions, of a meaningful notice of the
potential increase in exposure to claims or an
opportunity to increase premiums to pay the
expense of this increased exposure.

An individual who purchased insurance in
reliance upon the terms of Wis. Stat. sec.
895.04(4) and this court's decisions regarding
the constitutionality of retroactive legislation,
may not have sufficient coverage for liability in
wrongful death claims if the amendment to the
statute 1s applied retroactively.

2000 WI 83 at 4 21-22, 236 Wis. 2d at 424, 613 N.W .2d at
165-66. See also Schultz, 2002 WI 1259 17, 257 Wis. 2d at
29,653 N.W.2d at 270.

The Ferdon decision certainly raises these same
concerns. Coming on the heels of nearly 30 years of
decisions upholding the constitutionality of chapter 655,
including the very cap at issue here, applying Ferdon
retroactively would deprive PIC, “as well as other defendants
in tort actions, of a meaningful notice of the potential increase
in exposure to claims or an opportunity to increase premiums
to pay the expense of this increased exposure.” Neiman, 2000
WI 83,94 21, 236 Wis. 2d at 424, 613 N.W.2d at 165-66.
Thus, Ferdon should be applied only to cases arising from
facts occurring after July 14, 2005 to allow PIC and others

affected by that decision to adjust their behavior to take the

13
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change in the law into account. To do otherwise would
subject PIC to liability many magnitudes larger than it
believed was possible, without allowing PIC a chance to
prepare and account for that potential lability. See Neiman,
2000 W1 83, 9 21-22, 236 Wis. 2d at 424, 613 N.W.2d at 165-
66; Schulrz, 2002 WI 125,917, 257 Wis. 2d at 29, 653
N.W.2d at 270.}
D.  Another Reason Not To Apply Ferdon
Retroactively Is That It Is Not Yet Final As
To How It Will Apply Even To The Parties

In That Case, So Its Repercussions Remain
Speculative.

Applying Ferdon retroactively here could be unfairly
prejudicial to the vested interests of other parties as well.
While the majority in Ferdon held that the statutory cap was
unconstitutional, the Court did not reach the related issue
raised by the respondent Wisconsin Patients Compensation
Fund (“Fund”) that the Fund is not required to pay any
amount in excess of the cap irrespective of its

constitutionality. The Court remanded Ferdon to the trial

¥ 1f the Court believes that a factual record is necessary
to establish the extent of PIC’s and others reliance on the law
pre-Ferdon, then PIC respectfully requests that the issue be
remanded to the circuit court to atlow the development of that
record.

14
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court to address that issue. See Ferdonat 9 11 and 118, 701
N.W.2d at 447, 469-7(0. Should the circuit court sustain the
Fund’s position on remand, it remains to be seen whether the
plaintiffs in Ferdon or future cases will contend that the
health care defendants, the primary carriers, or some other
party(ies) should be liable for the uncapped amounts of the
verdict the Fund is not obligated to pay. These collateral
consequences of retroactivity obviously would further upset
the settled expectations and vested rights of many parties who
justifiably relied on the validity of the statute.

II. THE ZAKS’ CHALLENGE TO WIS. STAT. §
655.017 HAS BEEN WAIVED;
ALTERNATIVELY, THE CASE MUST BE
REMANDED TO ALLOW THAT CHALLENGE

TO BE RESOLVED PURSUANT TO WIS. STAT.
§ 227.40.

The exclusive procedure for challenging the validity of
an administrative rule is set forth in Wis. Stat. § 227.40,
which provides:

[ Tlhe exclusive means of judicial review of the

validity of a rule shall be an action for

declaratory judgment as to the validity of such

rule brought in the circuit court for Dane
County. ...

Wis. Stat. § 227.40(1). See also State v. Town of Linn, 205

Wis. 2d 426, 448, 556 N.W.2d 394, 404 (CL. App. 1996)

15



("Sections 227.40 and 806.04(11), Stats., provide the
exclusive means for judicial review of the validity of an
administrative rule.”)® If the alleged invalidity of a rule is
material to a cause of action or defense in a separate action,
“the assertion of such invalidity shall be set forth in the
pleading of the party so maintaining the invalidity of such

rule in that proceeding” and that party must seek an order

suspending the proceedings to allow it to initiate a declaratory
judgment action in Dane County Circuit Court consistent with
Wis. Stat. § 227.40(1). See Wis. Stat. § 227.40(3)(a). Once
the Dane County Circuit Court has rendered a declaratory
judgment, the court in the underlying stayed proceeding
“shall be bound by and apply the judgment so entered.” Wis.
Stat. § 227.40(3)(b).

The right to assert the invalidity of a rule may be

waived, however:

Failure to set forth invalidity of arule in a
pleading or to commence a declaratory
judgment proceeding within a reasonable time
pursuant to such order of the court ... shall

* There are several exceptions to the general rule set
forth in Wis. Stat. § 227 40(2), but none of them are
applicable here.

16
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preclude such party from asserting or
maintaining such rule is invalid.

Wis. Stat. § 227.40(3)(¢). See also Racine Educ. Ass'nv.
WERC, 2000 WI App 149, 9 24, 238 Wis. 2d 33, 52,616
N.W.2d 504, 514 (refusing to address plaintiffs’
constitutional challenge to Wis. Admin. Code § ERC 33.10
on appeal because “REA did not pursue an action for
declaratory judgment.”).

The Zaks failed to set forth the invalidity of Wis. Stat.
§ 655.017 in their pieadings. (R. 2,7, 15) Nor did they bring
the declaratory judgment action required by Wis. Stat. §
227.40(1). Rather, the Zaks first raised the issue in their
motions after verdict (R. 52, 54) and, even then, made no
effort to comply with the requirements of § 227 40.
Accordingly, under § 227.40, the Zaks are preciuded from
asserting the invalidity of the rule at this late date and this
Court should reject the Zaks’ cross-appeal.

If the Court declines to find that the Zaks’ challenge
has been waived then, at minimum, this issue should be
handled as it was in Ferdon. There, the same attorney who is
representing the Zaks also challenged the constitutionality of

§ 655.015. The Court refused to hear the Ferdons’ challenge,

17



however. As the Ferdon court explained the issue in that
case:

Third, is Wis. Stat. § 655.015, which requires
the portion of the jury's award for future
medical expenses exceeding $100,000 to be
deposited into an account over which the Fund
has control, constitutional? The parties argue
the constitutionality of § 655.015 and the
administrative rule implementing it, Wis.
Admin. Code § Ins 17.26. The parties have not
adhered to the procedure set forth in Wis. Stat.
§ 227 .40 before challenging the
constitutionality of the rule and have not
considered whether the rule exceeds the
authority delegated under § 655.015.
Accordingly, we remand this question to the
circuit court for the parties to comply with §
227.40 and address the validity of the rule, as
well as to be heard on the constitutionality of
the statute and rule.

Ferdon, 2005 WI 125 912, 701 N.W.2d at 447, If The Zaks’
challenge is not rejected outright, then for the same reasons
that the issue was remanded in Ferdon, their challenge should

be remanded here.

CONCLUSION

If the Court reverses the decision of the circuit court
and orders a new trial for the reasons set forth in defendants’
briefs on their direct appeal, then the Zaks’ cross appeal

should be dismissed as moot.

18
003.562246.1
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If the Court does not order a new trial, however, then
for all the reasons set forth above, defendants request that the
Zaks’ cross appeal be rejected and the decision of the circuit
court affirmed. Alternatively, defendants request that this
matter be remanded to the circuit court to allow the
development of the record concerning the inequity of
applying Ferdon retroactively to the facts of this case and to
require the Zaks to comply with the requirements of Wis.
Stat. § 227.40 as to their challenge to Wis. Stat. § 655.015.

Dated this 1* day of September, 2005.

<ttn e
Michael B. Van Sicklen, WBN 1017827
Roberta F. Howell, WBN 10000275
Attorneys for Defendants-Appellants Dr.
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Insurance Company of Wisconsin, Inc.
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Sean Kaul, a minor, by his Guardian ad
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Attorney Don Prachthauser, Timothy Kaul,
and Susan Kaul,
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St. Mary's Hospital — Ozaukee, d/b/a Cedar

Milis Medical Group, and Wisconsin
Patients

Compensation Fund,

Defendants-Appellants-Cross-Respondents.

APPEAL and CROSS-APPEAL from a judgment of the circuit court for Ozaukee County: Joseph D.
mcCormack, Judge. Affirmed in part, reversed in part and cause remanded with directions.

Before Anderson, P.J., Nettesheim and Snyder, 1.

§1 PER CURIAM. St. Mary's Hospital-Ozaukee, d/b/a Cedar Miils Medical Group, appeals from a
medical malpractice judgment in favor of Timothy and Susan Kaul, and their son, Sean Kaul. The first
jury trial resuited in a no causation verdict. Cedar Mills claims that the circuit court erred in granting the
Kauls a new trial on the issue of causation because of confusion caused by the jury instructions and
verdict direction. Cedar Mills also contends that the amount of past medical expenses paid by a
collateral source should not be included in the judgment. The Kauls cross-appeal and challenge the
amount of postverdict interest, the constitutionality of the cap on noneconomic damages under Wis. Stat.
§§ 655.017 and 893.55(4) (2003-04),[1] and the constitutionality of the requirement in Wis. Stat. §
655.015 that future medical expense damages in excess of $100,000 be paid to the Wisconsin Patients
Compensation Fund and paid out in periodic payments. We affirm the circuit court's ruling that a new
trial was warranted and conclude that the new trial on causation did not violate the five-sixths verdict
rule. In accordance with Lagerstrom v. Myrtle Werth Hospital-Mayo Health System, 2005 W1 124,
Wis. 2d ___, 700 N.W.2d 201, we uphold the inclusion of the subrogated past medical expenses in the
judgment. We also conclude that postverdict interest runs from the first jury verdict and reverse that
portion of the judgment. We also reverse that portion of the judgment reducing noneconomic damages
by the statutory cap in § 635.017 because the cap was held unconstitutional in Ferdon v. Wisconsin
Patients Compensation Fund, 2005 W1 125, §187,  Wis. 2d . 701 N.W.2d 440. No relief is
afforded on the other issue raised in the cross-appeal.

2 Sean was born on January 3, 1997, at St. Mary's Hospital-Ozaukee. On the morning of January 6,
1997, the Kauls contacted the Cedar Mills clinic to report concerns they had about a change in Sean's
feeding. At 12:30 p.m. that same day, the Kauls again contacted the clinic about Sean's condition. The
clinic’s triage nurse made an appointment for Sean to be seen iater that afternoon. When Sean was
examined later that day he was lethargic and hypoglycemic (abnormally low blood glucose). He was
mimmediately transported to the Children's Hospital of Wisconsin in Mijwaukee. It was determined that
Sean had suffered a brain hemorrhage. Sean was rendered profoundly mentally and physically disabled
as a result of the brain injury.

3 The Kauis commenced this action against Cedar Mills alleging that the clinic’s nursing staff was
negligent in not arranging for Sean (o be seen immediately for examination in response to the Kauls'
phone calls on January 6, 1997, At trial, the Kauls' experts testified that Sean developed hypoglycemia
and hypovolemia (decreased volume of circulating blood) during the morning of January 6 and that had
Sean been evaluated for treatment earlier in the day, he would not have suffered devastating brain
damage. The defense experts opined that Sean's brain injury occurred prior to January 6, pessibly in
utero.

hatp://www wishur.org/res/capp/2005/2004 APOO0OE4Y him 9/712005
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44 The special verdict asked the jury to determine if Cedar Mills was negligent and, if so, whether such
negligence was a substantial factor in causing Sean's injuries. The verdict directed the jury to answer the
damage questions regardless of how the negligence and causation questions were answered.[2] During
deliberations the jury asked the circuit court whether the answers to the damage questions should reflect
the percentage of liability for which Cedar Mills is responsible or the total amount of damages sustained
by the Kauls. The jury wrote that "confusion stems from contradictory interpretations” of portions of the
jury mstructions. The jury attached to its question portions of the instructions it believed 1o be

contradictory with these passages highlighted:

The amount of damages, if any, found by you should in no way be influenced or affected by any of your
previous answers to questions in the verdict.

.. nor should you make any deductions because of a doubt in your minds as to liability of any party to
this action.

If you are satisfied that Sean Kaul will require health care or treatment for injuries sustained as a result
of the care and treatment rendered by Cedar Mills Medical Group, you will insert as your answer to this
question the sum of money you find will reasonably and necessarily be expended in the future for that
care and treatment.

If you are satistied that Sean Kaul has suffered a loss of future earning capacity as a result of the injuries
sustained as a result of the care and treatment rendered by Cedar Mills Medical Group, your answer to
this question will be the difference between what Sean Kaul will reasonably be able to earn in the future
in view of the injuries sustained and what he would have been able to earn had he not been injured.
(Emphasis added.)

95 The jury was reinstructed to follow the statement that the damage determination "should in no way be
influenced or affected by any of your previous answers to questions in the verdict.” The jury was also
told, "To the extent that you believe that the other highlighted material ... conflicts with that statement,
follow that statement." On November 18, 2002, the jury returned a verdict finding that Cedar Mills was
negligent but that the negligence was not a substantial factor in causing Sean's injuries. The answers to
the damage questions totaled more than $7 million in damages.

{6 The Kauls moved for a new trial under Wis. Stat. § 805.15(1)[3] on two grounds. They first asserted
that the instruction on causation failed to include the paragraph of the standard jury instruction relating
to causation and whether

negligence is a substantial factor in producing the injury.{4] They further claimed that the jury
instructions and verdict direction to answer the damage questions regardless of how the negligence and
causation questions were answered were contradictory, created jury confusion, and resulted in an
mconsistent verdict. The circuit court found that the manner in which the damage questions were framed
resulted m confhicting instructions 1o the jury such that it could not determine if the jury property
foliowed the law_ It granted a new trial only on the issue of causation.

W7 Nearly a year after the first verdict, the trial on causation commenced. The sole verdict question was;
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"Was the absence of treatment between 11:30 am. and 3:15 p.m. on January 6, 1997 a substantial factor
in bringing about Sean Kaul's injuries?" The jury's November 14, 2003 verdict answered "yes." By its
motion after verdict, Cedar Mills sought judgment on the original 2002 verdict on the grounds that the
order for a new trial was error, the second verdict violated the five-sixths verdict rule because the same
jurors had not agreed on negligence and causation, and there were other errors committed prior to and
during the second trial. The Kauls moved for judgment on the 2003 verdict and for reconsideration of
the circuit court's earlier determination that they had waived the omission of the causation portion of the
jury instruction in the first trial. The circuit court granted those portions of the Kauls' motions. It found
that the omission of the causation paragraph of the jury instruction undermined the fundamental fairness
of the trial and required a new trial in the interests of justice. It was an additional reason for granting a
new trial on causation. Judgment was entered and postverdict interest allowed from the date of the
verdict on November 14, 2003. The taxation of costs and interest was based on the whole amount of the
judgment.

8 We review the circuit court's order granting a new trial under Wis. Stat. § 805.15(1) for a proper
exercise of discretion. See Burch v. American Family Mut. Ins. Co., 198 Wis. 2d 465, 476, 543
N.W.2d 277 (1996). Cedar Mills contends that we need only examine whether the jury instructions
correctly reflect the law and since the instructions here pass legal muster, no further inquiry is needed.
See Lutz v. Shelby Mut. Ins. Co.,70 Wis. 2d 743, 750-51, 235 N.W.2d 426 (1975). However, the
instructions need not be legally incorrect to support the granting of a new trial. "Misleading instructions
and verdict questions which may cause jury confusion are a sufficient basis for a new trial." Runjo v. St.
Paul Fire & Marine Ins. Co., 197 Wis. 2d 594, 603, 541 N.W.2d 173 (Ct. App. 1993).

49 Runjo illustrates how legally correct instructions, when viewed in light of the direction on the special
verdict, can result in jury confusion supporting a new trial. See id. at 604 ("The fact, however, that each
instruction alone was not erroneous does not salvage the reversible error."). In Runje, a new trial was
ordered because of a very similar juxtaposition of the special verdict direction and the jury instructions
at i1ssue here—the jury was directed to answer the damage questions regardless of how other questions
on the verdict were answered and yet the jury was instructed that damages were to be related to the harm
caused by the defendant's medical malpractice. Cf. id. at 603-04. Here, the jury found that Cedar Mills'
negligence was not causal but then entered damages caused by Cedar Mills' treatment. It was
inconsistent.[5] As in Runjo, the result could only have arisen from confusion. Id. at 603.

$10 Cedar Mills charges that the circuit court engaged in mere speculation in theorizing that the jury was
confused. It equates the circuit court’s ruling with that made by the circuit court in Burch, 198 Wis. 2d
at 472, that "the jury either didn't understand or didn't listen to the 1021 jury instruction ... which I gave
them and they may or may not have been sidetracked by [defense counsel's closing]

argument.” (Alteration in original.) In Burch, the circuit court's order granting a new trial was reversed
because the circuit court's rationale was "purely speculative." Id. at 477. Here, the circuit court's ruling
cannot be characterized as speculative as that in Burch. The circuit court pointed out that the jury itself
exhibited confusion and that it was unable to assess whether the jury properly followed the law. That the
circuit court made reference to being able to only "speculate” on the effect of the supplemental
mstruction does not detract from its conclusion that the jury instructions and verdict direction confiicted.
The circuit court was not confident that the supplemental instruction actually cured the jury's confusion.
It certainly did not correct the conflict between the instructions and the verdict direction. The circuit
court stated adequate grounds for granting a new trial in the interests of justice and we defer to that
determination.[0] See Krolikowski v. Chicago & Nw. Transp. Co., 89 Wis. 2d 573, 581, 278 N.W.2d
805 (1979); Sievert v. American Family Mut. Ins. Co., 180 Wis. 2d 426, 431, 509 N.W.2d 75 (CL App.
1993). aff'd. 190 Wis. 2d 623, 528 N.W.2d 413 (1993).

11 We also conclude that the Kauls did not waive their right 1o seek a new trial based on the confusion
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created by the instructions and direction in the verdict. Cedar Mills contends that the potential confusion
issue was waived when the Kauls agreed to the supplemental instruction. See Olson v. Williams, 270
Wis. 57, 69-70, 70 N.W.2d 10 (1955) ("By participaing with the court in formulating the written
statement and consenting to such means of communication with the jury, the counsel waived possible
error with respect to the procedure employed in so further instructing the jury."). The Kauls had earlier
raised their contention that confusion would exist. The issue was preserved for further review. They
were not required to reassert the same argument. See Peil v. Kehnke, 50 Wis. 2d 168, 211, 184 N.'W.2d
433 (1971); State v. Bustamante, 201 Wis. 2d 562, 571, 549 N.W.2d 746 (Ct. App. 1996). Olson does
not apply here because the Kauls are not objecting to the supplemental instruction. Also, the failure to
object does not preclude the circuit court from granting a new trial in the interests of justice. See
Richards v. Gruen, 62 Wis. 2d 99, 110-11, 214 N.W.2d 309 (1974) ("It does not follow [from the lack
of objection] that 4 trial court cannot grant a new trial in the interest of justice when it is of the opinion
that justice has miscarried or a verdict is returned based upon erroneous instructions [of] law.");
Behning v. Star Fireworks Mfg. Co.. 37 Wis. 2d 183, 188, 203 N.W.2d 655 (1973) {circuit court Judge
may, sua sponte, order a new trial).

12 Because the circuit court's order granting a new trial is affirmed on the ground of jury confusion and
the conflict between the verdict direction and the jury instructions, we need not fully address the circuit
court's determination that omission of the causation portion of the negligence instruction also
necessitated a new trial. See Runjo, 197 Wis. 2d at 596 n.1 (only dispositive issues need be addressed).
We summarily reject Cedar Mills' contention that the circuit court lacked competency to reconsider its
decision that the Kauls waived the error in omitting a portion of the instruction and that the omission
was not of sufficient import to support a new trial. Causation was a critical inquiry in this case because
of the progressive development of Sean's condition and the possibility that it developed in utero. The
omitted causation paragraph would have provided the jury with critical information on that inquiry.

13 Wisconsin Stat. § 805.09(2) provides: "A verdict agreed to by five-sixths of the jurors shall be the
verdict of the jury. If more than one question must be answered to arrive at a verdict on the same claim,
the same five-sixths of the jurors must agree on all the questions.” Cedar Mills argues that judgment on
the 2003 verdict violates this five-sixths rule because the causation question was not answered by the
same jurors who answered the negligence and damage questions in the 2002 verdict. We first observe
that Cedar Mills waived this issue. At the final pretrial conference before the second trial, Cedar Mills
raised a concern that the five-sixths rule would be violated. However, its concern was limited to having
the second jury informed of the first jury's finding of negligence.[7] When the circuit court explored
whether everything but damages should be retried, counsel for Cedar Mills replied, "I see that problem
arising only if we tell this jury that there was a prior finding of negligence. If we don't tell them that, we
don’t have the problem ...." The pretrial conference ended with the parties agreeing to work on what to
tell the jury. Upon the parties’ agreement, the jury was not told that a prior negligence finding had been
made. The basis for Cedar Mills' objection regarding the five-sixths rule did not come to fruition.

J14 Cedar Mills asserts that the circuit court improperty bifurcated the negligence and causation issues,
thereby ensuring that the essential elements of the case would not be decided by the same jurors. This is
a nonissue. "The power of the court, trial and appellate, to limit the issues to be retried is generally
recognized.” Leonard v. Employers Mut. Liab. Ins. Co., 265 Wis. 464, 470, 62 N.W.2d 10 (1953).
Although the eircuit court may not from the outset bifurcate the issues of liability and damages to he
heard by difterent juries, Waters v. Pertzborn, 2001 W1 62,427, 243 Wis. 2d 703, 627 N.W.2d 497, it is
not preciuded from ordering a retrial on a limited issue. The five-sixths rule applies to the issues that are
the subject of a particular tnal.

15 The final issue in Cedar Mills" appeal is whether the amount of the subrogation lien for past medical
expenses {$259.876.83) should be excluded from the judgment under Wis. Stat. § 893.55(7), which in a
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medical malpractice trial permits evidence of compensation received from other sources.[8} Cedar Milis
suggests that by enacting § 893.55(7), the legislature intended to exempt medical malpractice cases from
the collateral source rule. It contends that recovery of sums paid by collateral sources, particularly
where, as here, the subrogated party has waived the subrogation lien, is a windfall.

{16 In Lagerstrom, 700 N.W.2d 201, 22, the Wisconsin Supreme Court held that the correct
interpretation of Wis. Stat. § 893.55(7) does not give rise to constitutional infirmities.[9] The supreme
court held that § 893.55(7) simply modifies the evidentiary aspect and not the substantive aspect of the
collateral source rule. Lagerstrom, 700 N.W.2d 201, 46. The substantive aspect of the collateral source
rule precludes crediting against damages the compensation the plaintiff receives from collateral sources.
Id., §56. Section 893.55(7) "does not require an offset or reduction of any malpractice award by the
amount of collateral source payments.” Lagerstrom, 700 N.W.2d 201, 969. Indeed, the court held that
the jury must be instructed to consider collateral source payments only in determining the reasonable
value of the medical services rendered and that it must not reduce the reasonable value of medical
services on the basis of the collateral source payments. See id., 4472, 74. The jury cannot make
discretionary offsets. Id., {73.

{17 Thus, because the jury did not exclude the past medical expenses paid by collateral sources, the
Kauls are entitled to judgment for those sums. This is consistent with the holding in Anderson v.
Garber, 160 Wis. 2d 389, 402, 466 N.W.2d 221 (Ct. App. 1991), that medical expenses paid by an
insurer are properly awarded even when the insurer waives its subrogation rights.

418 In their cross-appeal, the Kauls first argue that postverdict interest should have been computed from
the time of the first verdict on November 18, 2002. The circuit court determined that postverdict interest
would be calculated from the 2003 verdict because damages were not liquidated until that verdict.
However, Fehrman v. Smirl, 25 Wis. 2d 645, 659, 131 N.W.2d 214 (1964), holds that the damages
determined at a first trial in a medical malpractice action are liquidated even though the same verdict
does not impose liability. In so holding the court recognized that

a defendant, victorious at the first trial, would scarcely contemplate a tender of damages; however, it
does not follow that upon an ultimate loss of the case such defendant is protected from the burden of
paying interest on the previously ascertained damages. This is especially true when, as here, no question
of damages was involved upon the second trial.

Id. See also Nelson v. Travelers Ins. Co., 102 Wis. 2d 159, 170, 306 N.W .2d 71 (1981) ("the existence
of multiple verdicts does not render [Wis. Stat. § 814.04(4)] inapplicable, provided the final judgment
rests in part upon both verdicts"). We are not persuaded that the constitutional challenge the Kauls
launched against the application of the cap on noneconomic damages is sufficient to render the damages
unliquidated. See Nelson, 102 Wis. 2d at 171 (“the resulting 'uncertainty’ in the computation of the
amount is not sufficient to overcome the plaintiffs' statutory right to interest under scc. 814.04(4)"). The
Kauls are entitled to interest commencing with the November 18, 2002 verdict. The portion of the
judgment pertaining to postverdict interest is reversed.

919 The Kauls argue that the statutory cap on noneconomic damages under Wis. Stat. § 635.017 is
unconstitutional because it violates the equal protection guarantees of the Wisconsin Constitution.
Recently the Wisconsin Supreme Court held the cap unconstitutional for that very reason. Ferdon, 701
N.W.2d 440, i87. Ferdon controls and. therefore, we reverse the circuit court's ruling that the cap is
constitutional and operates to reduce the judgment.[10]

420 Existing precedent controls the Kauls' equal protection chailenge to Wis. Stat, § 635.015. which
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requires that future medical expense damages in excess of $100,000 be paid to the patients
compensation fund and paid out in periodic payments. See State ex rel. Strykowski v. Wilkie, 81 Wis. 2d
491, 510-11, 261 N.W.2d 434 (1978) (the delayed disbursement of future medical expense awards and
annual instaliment payments under Wis. Stat. ch. 655 do not deny equal protection of the law). We are
bound by that controlling precedent. See Cook v. Cook, 208 Wis. 2d 166, 190, 360 N.W .2d 246 (1997).
The Kauls assert that no court has yet addressed the arguments they make that § 655.015 violates their
right to trial by jury, their right to substantive due process, or that it constitutes an unconstitutional
primarily an error-correcting court, not a law-declaring court, and because the Kauls assert these claims
primarily to preserve them for review by the supreme court, we need not and do not address
constitutional challenges to the periodic payments statute. See Sussex Tool & Supply, Inc. v. Mainline
Sewer and Water, Inc., 231 Wis. 2d 404, 416 n.4, 605 N.W.2d 620 (Ct. App. 1999) (declining to
address the application of the economic loss doctrine because the supreme court is the appropriate body
to decide the issue). The supreme court addressed one constitutional challenge to § 655.015 in
Strykowski, and it is appropriate to leave other constitutional challenges to the supreme court.

§21 We reverse the judgment in part and remand with directions that judgment be entered in an amount
not reduced by the application of Wis. Stat. § 655.017, and to include postverdict interest from the
November 18, 2002 verdict. Because we affirm on the appeal and reverse on the cross-appeal, the Kauls
are entitled to costs under Wis. Stat. Rule 809.25(1).

By the Court.—Judgment affirmed in part; reversed in part and cause remanded with directions.

This opinion will not be published. See Wis, Stat. Rule 809.23(1)(b)5.

{1] All references to the Wisconsin Statutes are o the 2003-04 version unless otherwise noted.
[2] The Kauls objected to this direction in the special verdict.
[3] Wisconsin Stat. § 805.15(1) provides:

A party may move to set aside a verdict and for a new trial because of errors in the trial, or because the
verdict is contrary to law or to the weight of evidence, or because of excessive or inadequate damages,
or because of newly-discovered evidence, or in the interest of justice. Motions under this subsection may
be heard as prescribed in s, 807.13. Orders granting a new trial on grounds other than in the interest of
justice, need not include a finding that granting 4 new trial is also in the interest of justice.

[4] The missing portion is found at Wis JI—Civil 1023 and provides in retevant part:

The cause question asks whether there was a causal connection between negligence on the part of
(doctor) and (plaintiff)'s (injury) (condition). A person's negligence is a cause of a plaintiff's (injury)
(condition) if the negligence was a substantial factor in producing the present condition of the plaintiff's
health. This question does not ask about "the cause” but rather "a cause.” The reasor for this is that there
can be more than one cause of (an injury) (a condition). The negligence of one (or more} persen(s) can
cause (an injury) (a condition) or {an injury) (a condition) can be the result of the natural progression of
(the injury) (the condition). In addition, the (injury) (condition} can be caused jointly by a person's
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negligence and also the natural progression of the (injury) (condition).

{21 The inconsistency is further highlighted by Cedar Mills" argument to the jury that the damage
questions should be answered "$0" on the ground that Cedar Mills did not cause any of Sean's injuries.

[6] We reject Cedar Mills' contention that the circuit court was required to determine that different
instructions probably would have produced a different result. That determination is related to whether an
erroneous jury instruction probably misled the jury. See Lutz v. Shelby Mut. Ins. Co., 70 Wis. 2d 743,
751, 235 N.W.2d 426 (1975). Here we are not concerned with erroneous instructions but with the
confiict between the instructions and the verdict direction. Neither Runjo v. St. Paul Fire & Marine
Insurance Co., 197 Wis. 2d 594, 541 N'W.2d 173 (Ct. App. 1995), nor its predecessor, Behning v. Star
Fireworks Manufacturing Co., 57 Wis. 2d 183, 203 N.W.2d 655 (1973), imposed a requirement that
the circuit court find a probability of a different result on retrial. We read the circuit court's decision to
grant a new trial in the interests of justice for the reason that the real controversy was not fully tried. The
circuit court need not find a substantial likelihood of a different result on retrial when it orders a new
trial on the ground that the real controversy was not fully tried. State v. Harp, 161 Wis, 2d 773, 775, 469
N.W.2d 210 (Ct. App. 1991),

[7] Counsel for Cedar Mills explained:

I think right out of the box tell[ing] this jury that there was a prior trial and a prior finding of negligence
puts us behind in a way that is unfair.... [Wle don't know what the prior jury determined was a negligent
act and how that intertwines then with causation because as the court knows, this whole thing was a
continuum of progressing events ... and if the prior jury made the determination that the negligent act
occurred early at the time of the first phone call, say, versus making a finding on the other hand that it
occurred during the second phone call, that affects the whole causation issue and what was causal, and
then that translates into do we have unanimity between these two juries, do we truly have a five-sixths
verdict.

{8] Wisconsin Stat. § §93.55(7), provides:

Evidence of any compensation for bodily injury received from sources other than the defendant to
compensate the claimant for the injury is admissible in an action to recover damages for medical
malpractice. This section does not limit the substantive or procedural rights of persons who have claims
based upon subrogation.

N.W.2d 201, was pending when Cedar Mills filed its appeltlant’s brief. In its brief, Cedar Mills asks this
court to stay the appeat pending the Lagerstrom decision and for an opportunity for cach party to
present its respective arguments on the issue after the decision. We do not need additional submissions
from the parties on the issue.

L10] In response to the Kauls' submission of additional authorities, Cedar Mills argues that Ferdon v.
Wisconsin Patients Compensation Fund, 2005 W1 125, Wis, 2d 701 N.W.2d 440, should not
be applied retroactively to this case. We reject that argument because the Kauls raised their
constitutional challenge in the circuit court and preserved it for appeliate review. See Olson v.
Augsberger, 18 Wis. 2d 197,201, 118 N.W.2d 194 (1962) (a judgment under attack at the time the
controlling decision was rendered 1s entitled to receive the benefits of the new rule announced in the
decision). We are bound by controlling precedent on an issue properly raised in this court. See Cook v.
Cook, 208 Wis. 2d 166, 190, 560 N.W 2d 246 (1997).
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[11} Although the constitutionality of Wis. Stat. § 655.015 and the administrative rule implementing i,
Wis. Admin. Code § Ins 17.26, was raised in Ferdon, the supreme court did not address the issue
because the parties did not adhere to the procedure in Wis. Stat. § 227.40 before challenging the
constitutionality of the rule. Ferdon, 701 N.W.2d 440, 12. We do not consider whether the Kauls'
challenge 1implicates the administrative rule so that § 227.40 must be complied with. We note that the
Kauis gave the attorney general notice of their constitutional challenges to the statute. See Wis. Stat. §
806.04(11).

© 2003, State Bar of Wisconsin
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pass the learning curve. A decrease in. complications appears
to be related to the small access incision and better
visualization. increases in certain complications appear to be
related t0 technigque and ‘the learning curve for the laparoscopic

pmgram that addresses both per;operatwe r:are am:i Eong-ierm' :':";approach ? Advanced hands on_ train

.'.CGNCLUS%GK. :

: BAt:curafe and hzghv—quallty Educatfona! matenais

mtmduced, the ty;:e and frequem:y of :':

dehxscence:’ )

_ to master the'
techntques needed ‘to ;mrform operaticns
_recommendecf thﬁcians takmg ~this:: trammg in "baﬂamc:

-thg surg_zca_i trea_tme:nt

-, We stmngiy encourage our msupeds to ' nnsuder all aspects af“

i nsk Phy‘snc:an traming and: credennaimg shouici_ recewe a great

deal - Of focus._appmpnate trammg an' 'aowledge of ‘a

."_comprehenswe banatric surgery. ;:rogram arﬂ keys zo s&sccess.
:'EThe Jeammg mrve is genera!iy 100 cases,’ whfch resuks in. 3
- decnease in morbzd:ty and mortaﬁty r.atesfs lﬂ addmom
"banatm SUPgery.’ program i’ocused an patient safety and'
_m:tlgatms nsk needs s be mcorpcrate the foliowmg crucmi
;e!ements: : L . : R

sPatient seiectaon {contramdzcatzons, appmpr:ate serwces

to meer the management needs of pat;ent popuiat:on)

ﬁMarketmg ‘and:’ premonon of ‘bariatric medicme -and
LLUSurgery’ pmgrams {avo;dmg potential ar mlsrepre-
sentat:on! fra ud, panent conf’demlahty} B :

'alnformed consent (adequate mformanort pmwded mﬁ
make an. informed decasron} R

__-o Pat;em ecfucat;on and foifow~up care (mulz;ci;sczpimary'
program: w;th procedums and: pmwcois} --

' .‘a Faci!tty ancﬁ equ;pment needs {adequate eqmpmenx to
';j accommodate obese pataents) :
_'%Sewsces for adequate patient management
& Team of tramed professaonafs including pnmary care
physician “with ;ntemst m obes;ty, behav;orai health,

i nuzntlon -

! Bar!amc sarger\f and lsﬂg-tenn ccm[mi of morblé ebemtg. Coﬂiernpo Lpdates JéMA
2002, Trecember 13 2884723:2793-2706,
2 “Gastrointestinal surgery for severe obesity i National Imi;mws of Hcaith Comensm
Development Conference Statoment,” Am J CHi Noer, 1992(33 suppl 2 6]55~6l98
' “Bariatric Susgery for Mosbid Obesity,” Olesiry Surgery. 2000 10:391-401 - )
' BAGE's ﬂmdelmes for laparoscopic and conventonal surgicad sremiment of morbzd
obesm SAGES and ASBS joint coliaboration, www.sages.org, 2003, o
“National irends in uitlization aad in-hospital cuteomies i baratric mr’-’ery !ournaz’ {Jj .
Guastreintesting! Surgery. November/Becamber 2002;. 6{61:855-861.
© Twrnoff M, Assistant Professor of Surgery at Tufls - New England Medical Cenw{, 2013,
* *Complications after }dpdf‘(}\(.ﬂpl& gastric bypass. Archives of Surgen Sep ’i)ﬂ" '
[ELRR YR Y
# “Fraining and cze&emmima for thie perfm mance of Eapamscaplc banamc mwezv TISLS.
Lapuroscopy and SLS Report 2003:15- 2]

Ky CONSIDERATIONS

Decemzer 2003 . P23



KEV . _ '
CONSIDERATION -mwgvsmww

R L L L e L B P L L X T T T T CUTPEPIUS SRR
?atient Seiecnon Coien o BML greater than 40 ke/m2 oo ' :
. BMI.greater than 35kg/mZ w:th ssgmf' cant co—morbidlties anci documented fatiune of nonsurgic;sl {dletary]
cjaempts ar welght redudtion. - . T : . ; :
L Absence. of endocrine disorder that can: cause morbed obesmy R R
L Obesny~1nduced physncal probiems that are. lmerfenng with llfesty!e {e.g., muscuioskeletai neumlogtc, or
. _body size. pnec‘ludmg or severeiy mterfermg with employment, fam:iy ft.mmon, or ambafanon]

: :sup;mrt for th()se c:ous:der;ng surgery

Physician -Credentials -~ - {Credentials to pErform gastmmtestmal, b:imrw and advanced iapaf‘oscopic surgery L
and Training . . |Successful completion of bariarric sur'ﬂrery cmlrse wh:ch includes both didacnc and one week haudswn =
PR ST progran widh. tralned preceptors,

. iDocumentation of proctored cases of both o;)en anci !aparosmpac in whxch the asssstam Is a fuiiy trameci e
: banatr;c SUrgeo or compietlon of an approved mmlw-feﬁowsh:p pmgram. L i
Bocumnmd training in-all aspects of bariamz: surgery. including pafient educanon, sup;aort gmups,

" |operative technigues, and long-term postoperative follow-up. with ‘fully n‘ained bariatnc surgeon
“{Documented successful outcomes of. procedures performed. R
Az six-months, review oF physmians outcome data and. companson to benchmarks m terms of panem o

- safery and resules.’ : : ) : .

Muiﬁdrsc;plmary ol Specaahzed nuising care: focu,sed O the morbtdiy obese and ;:osto;aeratwe banatrac surgery managemem :
Procram A ) Dietary and nutritions] Instruction, o . . R
' - Ct)m'xseimgmpsychoiogicaf ass;stance. T

“{Patient support gmups. Sl

Exercise training. = L E B v :

Systems in place o pmvsde reguiar foilow~up for f jve years and manage short- and iongnterm
.'_mmp!icat:ons, . . B .

Informed Consent - “UpACbalanced. mfermed CONSENT Process mciudmg beneﬁts, rzsks, and aitematives with appmpﬂate B

o R - |documentation of patient’s understanding and acceptance of the risks. - _
Comprehensive patient education’ thar discusses patient expectations, famliy support, and wziimgness to :
comply with postwopefat;ve requirements;.all aspects should be discussed am:i well documemed :

Facility; Swaff, and | " 1$pecialized operating suites with tables to accommodate. patients weighing up o 750 pounds,
Equipment Resources - Appmpmte retracmrs, staplers, iongef mstrumems, and other spec;at equipmen{t'suppises umqae to the
B K ) o procedure = :

_ iRadiology and other diagnostic eqmpmem that can accommodate the marbzdiy obsse, i needeci- :

“i Anesthesiologises specially sramed m banamc surgery and regu!ar!y asssgned o baﬂa:r;c surgerzes as .
Cimyembers of the teami S L

‘| Availability of specialists in cardioiegy, pulmcnolegy, mhabti:tafion, and ;ssychxatry R

Recovery room and intensive care unit capable of providing critical care to obese patlems, :

1Nursing and ancillary staff spec;ai!y trained in the care of the morbidly obese and ‘management of

- | bariatric surgery patients including intensive vespiratory care regimens; assistance with ambulation; -
Jrecognition of potential problems with miravascaiar voliime; c:ard;ac:, diabeac, and vascular conditzons, amd
the use of special beds, chairs, and commodes

Marketing and Promotion Carefully worded mar}(&tmc and: ;}romonona§ mateﬂais that are rev;ewed by hagat counsei bef{}re

E I publication. : .
Avoid any language that could be construed as a guarantes of weight fo,ss ] :
Avaid the use of superlatives 1o describe 1he pregram!practrce {e.g., safer, more successfui, routine}.
Caution in use of patientspecific information {e.z., before and after pictures) without appropriate consent
and authorization from patient in writing; keep authorization on file, B

©2003 PI0 WISCONSIN ’ o i ’ : _':
PIC WiscomMsi N 1002 Deming Way 608.831.8331 PRSRT S0

insurance Products » Risk Manawemem solurions  P.0. Box 45850 806.279.8331 15, POSTGE PAID
o : e Madison, Wi FAX B08.831.0084 MADISON Wi
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? 4 Dicsmser 2007 KEYCONSIDERATIONS



Spnng 2005 » Y?:)l'ume'? 10, Issé}_é 2




TasLe OF CONTENTS

MANAGING TELEMEDICINE
Risgs ParT il ... ... ... ... 3

UNIFORM E-PRESCRIPTION
STANDARDS AHEAD .. .. ..... PE

ANALYSIS OF STATUTORY
FINANCIAL STATEMENTS . . .. .. B7

STATUTORY FINANCIAL
STATEMENTS .. ..t e PG

Welcome to our. 2004 annual mpori issue of Trend Waich With' so many compames

- still struggling fo manage through the tough market of these past few ‘years, we are

proud that PICWISCONSIN not only weathered the storm better than most, but
has retutned to its tradzlmn’li financial norms 50 quickly, culminating in A, M Best
z’eaiﬁrmmv ‘our Aw ratmo w1th a stable outiook for the e ghth year inarow.

- This past year we-tock the opmrtumty to update our mlssmn, ViSiOH and values.
“We started by articulating our passion, which résulted in our new taglme '
' “Defm}dmg the Practice of Medicine.” Managemem and the Board collaberaied on

new versions of our mission and vision. Frony that, we focused onhow, to use that '
foundation to- re;nv;gomte Our service, our products, and .our brand. 11:: new and |
fresh ways. As you have seen, starting with the Tast Thend Watch, we are instilling
thai fresh. energy in vzrmaﬂy ev«.ryihmg you will expenence at PIC WISCONSIN

Meanwhtie, we continue to work on several thajor tmtlatwes F;rs.t and fercmest
is our sharehoider s desire for liquidity. While we felt it necessary. to withdraw.
our most recent plan for sharcholder value because of the AP Capital hostile share

: purchase attempt, the extensive time needed for the: Insurance Commissmner s

review of their request gives us the opportunity to pufsue. alternative mechamsms oL

We expect these will satisfy hoth targe and small shareholders™ desire for liquidity

while maintaining the ‘essential chardcter of PIC WISCONSIN. We have an _
aggressive timeframe, and-certainly hope to have this major project completed by
the end of the year. In the meaptime, we continue o staunchly oppose the acqui-
sition of shares by AP Capital. From their ﬁnanc;&ls to their cuiﬁm‘e and’ mlsswn,
we believe they su"ﬂply are not & “fit and proper owner.

. We are also in the ﬁnal phascs of upgrading our mfrastruct‘ure We are repro-

gramming how we do'business usmg advanced processes and software named
“Catalyst,” Our ability 1o connect, communicate wu"h and serve our poiicyhoid— :
ers and agents wili kmd the mdust‘ry - :

. match our va]nex and _c_l_c;sjre for part_ncrshlp_ To that.end, we :-.ooz_a __wﬂl apen the
door of our new third-party claims administration unit, faking the knowledge

and experience of our claims defense and offering it to self-insureds and risk
retention groups who are attracted to our philosophy and our results, The narket
has begome much more competiiive, but we have prepared Wabeiy in Order to B
remain: a few steps shead of the competximﬂ -

:“Defencimg the Pract;ne of Medlcme is a natural for a cempdny t:hat {iefendq
“i"claims as successfully as we do. It is far more than just claims. defense: it is pre-.

venting claims; it is allowing health care providers to practice medicine the way it _
should be practiced. “This issuc of Trend Watch continues that dialogue with the sec-
ond part of vur series on managmg telemedicine risks, as weii as an update 'on pro-
posed e-prescrption reguiatmns ‘More importantly, whether 'we are explarmw con-
temporary issues of helping physicians work Ehmug,h delicate communications or
defending & claim to the Supreme Court, we want every policyholder’s experience
of PIC WISCONSIN to validate in bold retief that we are the best in the business.

That has been our mission from the beginning. It remains our passion today.

William T. Montei
President & CEO

SPRING 2005 TRENDWATCH



MANAGING
ParT H: REMO‘?E CONS TATI-QN'

“elemedicine isnew enough
that its issues have yet to make
5. their way through the ‘courts,”
says Wanda Hurr, PIC WISCONSIN sen-
jor risk management consultant. “Although
the jury is out on many of the legal issues,
we can put safegnards in plage.” While the -
first part of this series covered gybermedi-
cine and telchealih applications that =
already affect many physicians’ practices,
this issue focuses on managing risks for
tetemedicine applications that can affect.
the outcornes of critically il patients in
emergency departments and ICUSs.

RAISING THE BAR

Remote consultation is the use of
telecommunications o transmit patient information from a
local clinic or hospital to. a ‘specialist in another Jocation: 1

is prevcai.ent in card:qlcgy, dermatotogy, patholo_gy psychia- B

try, and radiology. Remote consultation can leverage spe-

cialists as part of a clinic or petwork’s tefetiealth program or,

as :.uppoﬁ for emergency depaﬁmcntb and 1CUs.

“?mvmusly, cither the Speczahe.t or the pgment had to travci
for this type of consultation,” says Patty Pate, a PIC WIS~
‘CONSIN senior risk management consultant. “Now the
Marshfield Clinic (WI) uses digital clectronic stethoscopes

and fiber-optic scopes with inini-cameras to examine patients =

in their jocal clinic, The information is beamed to a specialist’
where the aound or unage can be z’nampulated or magnified;
making. it much gasier to diagnose the patient’s condition.”!

Tim Flaherty, MD, a Neenah (WI) radiologist and National - -

Patient Safety Foundation Chair adds, “With telemedicine,
community clinics and hospitais are able to benefit pat:enta
by using specialists at Iarg;e; hospitals for consultations.”

RISING _EXPECTAHONS

A new study reports that lifesaving improvementis in tech-
nology can aiso open the door for errors in diagnosis and
treatment. In addition, medical advances and media hype
can spur unrcalistic expectations of complication-free sus-
gery whether the specialist is on-site or consalting remotely.
“1 blame the media for not using the word ‘medical’ without
putting the word “breakthough™ after it,” says AMA
President John C. Nelson, MD, MPH. “Not everybody with
a heart attack can be saved.”? Hurr adds, “Patients see spec-

TRENDWATCH

privacy issues are already being managed. It's

taculcu resultson TV shows w;ih littfe
dlscussmn of the risks. In’ today s enyi-
“Yonment, you must help patients under-
stand the. henef‘ ts and risks of a gwen

_ pmcedure ora mmete consu]tatmn

| COMMUNICATwN

Giood commumcanon bemns wnh a f,mmg
informed consent pmcess with your -

| patient ané a cicar set of roles and respon-
s}bllmes dmmag members of the medical .
team.? Telehealth settings that have a
comprehensive orientation and c_onbent :
‘process can help patients and families
“keep their expet.mtwns realistic. Pate dlbO
recommends that the phymudn or
'-teiemcdlcme nurse at the patiént’s ]{)ca-

L _'Etzon help the pﬂmcnt get the most out of the consultalion by

" acting as a “host.” The host describes whar the pau{:nt can
Jexpect, ‘makes the introductions, closely monitors’ the’
~patient’s body ianguage, cncuurages quesnons, and hr.:?ps the
_ _panent feei comfortdble

“While. expeptdtmns may be more dxfﬁcult to maraagc when

the patient is erstacally ill orinjured; the same rules apply in

telemedicine ‘as in care that is prqued in pusou,” Pate

adds. The basics include informed consent, a skilled primary

: contac,i for the family's questions and updates, ‘and compasw .

sionate, frequent, and honest disclosure. (See " The Art of -
Fuil D;sc]mure in Tr-endWat«:k Summer 2(}04)

| _'__Spfﬁc:iAus*f CONSULTAT:ONS

' Remoie specialist access hke the Marshf“ cid Chmc program. .

is usually part of a larger telehealth program with many safe-
guards aiready in place. “When you establish a “full-blown
telehealth program with videoconferencing. capabximes and -
high-speed-data transmission, the plannmg process needs to
include a risk assessment that covers the usual areas of con-
cern,” says Pate. “Since these programs are typically built on
a strong administrative foundation, many of the information
technelogy, disaster planning, licensing, credentialing, and
the maiketing
communications risks that are sometimes overlooked.”

continued p 4

SeriNG 2005 B3



?ROM}SES, PROMiSES .. : ) ) WHAT ‘H A_P-PENS-- AT _'N} G"E-IEIT? : ' :mterpretatlen, arad mkeé, responsab:hty
' I A AT : for the guality.of the images viewed.

“Be careful what you teil the pu:ss and . Night services support ainérgéﬁcy i Agcording to. the American’C ollege of ’
vour patients about your services,” says .~ departiments and ICUs. from a remote . Radiology. (A{LR), his mdxo}ogﬂt

Pate. Your risk ‘manager, atiorney, and focation by providing a prciwmmary o must be board certified, ixccﬁsed in'the
affected physicians or vendors should - - read for the requesting physaclan s . states where the: transmitting and '
review news rcleases, brochmcs, and _ imrnediate use. A on-site or remotely .__1ece;vmg sitesare located, and- Appro-
patient fact sheets. ‘Physicians should * Iacated mdioiﬁgist reviews: he images . priately credentialed and privileged at -

also obtain legal review on detailed
patient fact shests, preferabiy from
their own attorneys. 71 would recom-
mend a legal review for the physician
since the other reviewers are looking
for corporate issues. For very general |
materials, a review by the risk manager
and a courfesy copy to the physician |
may suffice, but it’s better to be safc
than sorry.”-Avoid problem statemenis
like the following in your.materials: .

& “You will receive the highest fevel
of care possibie” implies thata |
_remote consultation is better than an-
on-site one. instead, focus on access
to specialists without the inconven-
ience and expense of fravel.

® “W{: re here for you 24/77 may
suggest that vour patient has
remote access 1o specialists even
when the clinic is closed. Describe

. the aﬁer—bems :,ervsces you offer.

B “Her{: s how you can benefit from
our program’ > could be considered
a guarantee of & good outcome.
“‘M-ay_ benefit” is a better choice.

TELERAD]OLOGY

Te%eradaolo;ymthe remoie- mierpretw-
tion of radiclogy studies when an on-
site radiologist is unavailable-—has -~
become well-established with interpre-
tation sites located throughout the U.S.
and abroad; Overseas teleradiology ©
groups offer the very real benefit of
nighttime coverage by radiologists
who are working dayson the other
side of the world. These services bene-
fit both providers and patients. The
contracting hospital saves money and
patients receive guicker turnaround
than they would if an on-call radiolo-
gist had to be summoned.

P4 SprRING 2005 TRENDWATCH



any hospital for which he or she per-
forms official interpretations.?

Observes Hurr, “Because the study is
read twice, teleradiology can add a ot
of value in terms of access and accura-
¢y.” Although the signing radiologist
takes most of the risk, both the on-siie
provider and remote radiologist must
have liahility insurance.

REMOTE AND ON-SITE
COVERAGE

Radiology groups with a geographically
concentrated service area can offer telera-
diology services to smeller hospitals and
also provide on-site radiclogists who
travel to the hospital one or more fHimes a
week. Says Gregg Bogost, MD. of
Madison Radiologists (W1} “These
groups’ 3-1 work stations, high-speed
data transmission, and high gquality digital
images make it possibie for hospisals ©
receive excellent support from one-site or
rewmote radiologisis.” A part- or full-time

radiologist on-site during the day enables
community hospitals o provide a wider
range of diagnostic services locally.

TrReENDWATCH

MANAGING THE RISKS

The contracting process s critical when
choosing a teleradiology service. Both
the service and the client must have
insurance that covers teleradiology.
“While we're notaware of any teleradi-
ology claims appearing in the courts or
risk management literature, it continues
to bear watching as each decision will
shape how we manage telemedicine
risks going forward,” says Pate.
“Technology has evolved more guickly
than the faw,” adds Dr, Flaherty.

As part-of the planning process, hospi~
tals must have a teleradiology backup
plan in the event of equipment or
power failure, operator error, oF a disas-
er. “Hospitals should have a range of
solutions from a radiologist who can
wake call on an emergency basis to a
mutual aid agreement with other hospi-
tais similar to what might be developed
as part of an emergency preparedncss
plan,” recommends Pate.

CHOOSE WISELY

“Fnvestigate thoroughly before vou
choose a teleradiology group,” Hurr says.
“Male sure the following concerns are
addressed in the contract and written
policies: proof of liability insurance,
online security, privacy, ability to sub-
poena, licensing, credentialing, technolo-
gy requirements, image quality, archiving
ard retrieval, reliability, and redundan-

v.” She also advises warking with your
msurer 1o make sure all parties under-
stand what is covered and what is not.
“Insist that your service provide “prelimi-
nary reads only’ unless they are located
in your state or in a state with similar
laws so jurisdiction shopping won't be an
fssue in the event of a lawsuit.,”

TeLelCU PROGRAMS

Flectronic 1CUs or teleICUs are, like tel-
cradiclogy, an innovative response 1o
increased demand for services and a
shortage of specialists. In 2000, The
Leapfrog Group, a patient safety initia-
tive sponsored by Fortune 500 compa-
nies, determitned that full-time intensivist
giaffing in the pation’s intensive care
units could save 50,000 lives a year.

Serme 2005

With fewer than 13% of ICL patients
receiving intensivist care and demand
projected to grow as the population ages,
if was time for a new paradigm,

AIR TRAFFIC CONTROL

The current dominant telelCU solution
is a proprictafy software systemn devel-
oped by two Johns Hopkins intensivists,
the founders of VISICU, Inc. Their
eiCU®5 care model pmv;dcb software
and 1echnolegy that links the hospital’s
off-site, intensivist-led teamn to the hos-
pital’s on-site ICU. “Think of it as an
air traffic control system,” says Martin
Doerfler, MD, VISICU’s vice president
of clinical services. “It provides a com-
prehensive monitoring system that
alerts pilots to changing conditions and
works with them to respond safely.”

A telelCU program should include the
following features:
= On-site ICU staffed by the hospital’s
medical staff with appropriate hospi-
tal credenttals and privileges, includ-
Ing intensivists and specialists
= Off-site intensivist-led care team
hired and supervised by the hospital
# High-resolution, high-speed, and
secure audiovisual and data trans-
mission iechno]ogv

« Software with the fﬁl]owing features:

# Alerts when a patient’s vital
signs and other data stray
beyond predetermined thresholds

#  Online decision support using

frequently updated, evidence-

based care guidelines

Tracking that measures out-

comes, use, and operational

efficiency measures tied to

Agency for Healthcare

Research & Quality (AHRQ)

and JCAHO recormmendations

&

¢  [Dashboard-styie interface that
gives both the remote and on-
site [CU staff-access to the
patient’s chart, plus a review
of assigned tasks, and a snap-
shot of the patient’s condition

# installation, training, and technical
sapport

continued p 12
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theit-i~agd" continue to %uppbrt nc}W——PI{, WESCONSIN 8 rUle as 4 phys;u&n-
gcverned Si"'lbllt?lnf’ forc:u i Wzscm’wm y medic "lxabmty m:ukt:t '

In 20{)4 PiC WISCON&Z{N staveé the (,(}urss': focusm _ actuar milv respensx—
ble pricing, loss prc&mtlon Vigorous. claims def& ise, and excellent: mmtomcr
service. As a result, we have c;u;cklv remmed o onr usual*bcnchmmks

& We ended the year wath a net mcome of more than $3.1 mailﬁm u return on' -
equity of 3.7%, and. an increase in :-,urylus, Gf $13 m:éi:(}n mcludmw a $I’>
mxii:on sumiua note, . : L _

e Oui A.M. Best ratlng remains, “Aw (Fxccllcm} With a stabic outiook” for fhe. '
T efghth year in a rOW. - - S :

‘8 PIC WISCONSINs. Lombmed ratio of 165% wbstantsafly outperierms AM.
Bestfs mdusiry estimate ol 1A%, Although other industry measuies dre not
. yetavailable, we expect our ﬁnan{:iai rcsuitq to again be among the very

i best: m the méufqtry ' o

: Due in p:ﬂ‘t to our Lampanv ’s cﬁort% W:s emzn is one of only six states the AMA
considars: stable. En addition to. mai{mcr pmfessmnai Tiabi) v insurance available
angd: af{ordahie. I’i(‘ WISCONSIN 15 a strong defender af tort reform. We have
defendsd exastmg reforms and pushed for new ones by participating in State:
Supreme C@urt cases. meeting with legisiators, and: providing &':X;:tcrt testimurw.- :
These are some 01 thz, ways we support and defend !hc pracuce of medwnm

Phys;mans govem ?IC WISCONSIN for the beneft of alt pur msnreds Oi 1hu -
Awelve Directors on the Board, seven are practicing physicians. In: add;i‘lan both

ouvr claims and underwriting commitiees are composed of physicians who advise

our highly gualified technical staff about the medical side of the i issues our p@lsw
cyhalders face. We work hard to minimize the stress and dlsmptmn phye;czans -
‘experience when they re named in medical ilablhty acimns Year after year 90%
2ot our claims close without an indemnity payment and 80% win at frial, which
~has made a real difference in the practices and Hives oi our pohcyhoiders '

CPIC WISCONSIN will continue to support and pmtcct Q‘LH‘ pohcyho}ders by pro-“j:
viding excelient coverage at affordable rates, aud:eiiectwe risk management and
claims defense strategies. We plan to continue: bur.measur&d growth in other
states while maintaining our strong pusmeu Eeit Wz & S :

We expect new chaiienges as the maxketjmfien“ an{i {}thet mwrer‘; enter ﬂle

market. A proposed pﬁrchase of our stock by'a_-pubhciy traded compemor isa

recent example. We have responded by makmg protective changes to the o
. g : _ Company bylaws, and by ﬁhﬁg our, ijectmns with the Office of the
gEye S -'Comimsuomr Gf En&urance which ARy resuit m & hearmg

We will matmam Dur phvsic;dn-cenmr{:a %aiu_eq .and ﬁnm&tche{i éeieﬂse of' non-
meritorious claims. 1 thank our staff-and. peii@yhoidem for a sucgesstul ’7{)(}4
and 1 look forwarei to an even bcncx 2005, :

W;iisam 3. Lxstwan, M[}
Board-Chair .
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onr.customcrs for }fears io come.
While overall industry results show
some: 1mprovcm¢m INARY Companies
continue to struggle, resulting inaddi-.
tional rating downgrades, msglvenmes,
and markﬁt contraction. f"i}e national g

health carc crisis debate continues as .

providers push for legislative relief
from rising numbers of Jawsuits and
corres;mndmg higher prémium rates.

The Company is mspondmu to these .=
changing Torces, tocus,mg on.serving

our customers’ needs and defendm&,
the practice of medicme

During 2004, the
Company recorded
statutory net ineome
of 83.1 million, com-
pared to $2.5 million .
in 2003. The increase
in fiet Income was
primarily the result of]
improved underwrit-
ing resuits. In addi-
tion, the Company
realized $1.9 million
in tax benefits related
to the deduction of .
software development
costs and improved
discount rates applied)
1o unpaid losses. - .

tively. nnplementcd ratg increases
where appropriate and has taken steps
16 improve the overall Guaiity of the
book of business. As a result of these
actiods,” our met foss and loss adjust-
ment cxpenae rario improved to 82.9%
in. 2004, comp&rcé ta 90.5% in 2003,
The cpemmzb expense ratio mcreaqed
apprmumaiefy four percentage poinis -
21 ’7%, prxmanlv due to the elimination
af $3 mijilion in ceding commission

in 2003. The Comp.my s Corfir

TRENDWATCH

ril Y. _SO% of the Compaay $.ETOSS

] bmed 1atio decreased 3.4 %1 0. 104 6%, -
*much betier than the AM. szst pro;eci- '
% _-ed ;ndustry result of 133.3%: :

The Compa_ny’s ZrOSS Wnttez’_aj premiums
during 2004 decreased $2.5 niillion to.
$79.4 million, primarily dueto a $4.0
million (27%%) reduction in hospital- ..

related business. Mosi of thid reducncm

was related to higher deductibles and.
selective non-renewals, including the’.

4CCOUNLs in Illinois. The Company- recy.

Lognized modest premium growth in rhe -

physician and dental markets. Puring

written premiums were-derved:from

Wisconsin, compared to 47% in the :
prior year, Net premiums earned .-

decreased $5.4 million to $_S€_;‘5"n'1'iliim_1.'.

in 2004, reflecting the decrease in writ

“ten premium and. »adjuf;tmems in Ledcﬁ S

premiumi asmc_m ed with our reinsurs
drive confragis. Whils mdﬁdgel'ﬂé‘:ﬁt
expeels to seek further opportunities

profitable revenue growth, we ex_pe_ct _ ': :

increased competitive pressuresiand.
smaler Base rate increases 1o-slow ouf
rate of Umwth fmm prewcms y::ar&;

The Company’s 2004 foss and loss

“adjustinent expense ratio was 82__‘9 You @ :
decrease from 90.5% recorded a'year "0

SPRING 2005

-' ago As of December 31,
“ed-claiins for accident year 2004 were:

2004, report-

damwn for the third consecmwe year;
despite a 61% increase fnowritten pre~
miums over ihe same'time perlod

- While-we have cxperaenced adwvi ersn =

reserve. dev opment on "PLOT yEar,

:“iosses in: recem years, ul%lmdic 1055;5
_.__.Ere%aied 16 pr'mr coverage years Wwere
" reduced $3.8 millionin 2004, .

- ’Reported losses fr Gm rf—:cem yéars are
completed withdrawal of farger hospztai o

net-fully developed, rf:quifang &3t~

‘matés of fiture development based on.
_projected. Eose tretids, Where our loss:
experignce is insufficient 16 discern
: any: mczmmgtui trends, el rst rely

O mdubtw pat"tems to.estimate our

loss reserves
“Actual results may
differ from these
iprojections.
Historically, we |
have closed 90%
of vur medical
ofessional Habil- .
ity-claims without
indemmity p-a‘ym
sent. During :
2004, we won 880
four triais,.con-
sistent With-_f)iu_’ o
istoriéal wack
récord. We i’xdve
‘been ableto
.a«;:_imtvc: ti_l_r_::_bﬁ :
gsults in all the
‘markets we serve,
suggesting that our
claims manage-
ment has proven
ites. Over ﬂ;é v

' -past severdl years the Company’s

' .;average ineurred loss and loss dd}HSE-
‘ment expense ratio. was Sigmﬁcamiv
better than our” mciustry peer g?reup '

”{iﬂe Compalw recorded netiivestment:

Qam of $7.8 mﬂlmn down 3274 thou~

' sand from a year a,go Ngt uwesimem
" income carncd was $5.8 m;i[mn. a$167

thousand decrease from the prior year,

~despite an'increase in invested assets of
-;:_dgapwxzma"teiy $30.4. mlllmn “The
| decresse is mostly rélated to $780 thou-

sand of investment expensc associated

continued |

Py




with:the surplus ngte issuance costs and
refated interes
amcmnt ‘of. cash and gash: eqmv alents.
were held fora ]*mmgm ofthe year in -
conjunction. xmth funding requirements
for the plO}'}(}biAj Shareholder Value Plan.
These short-term funds have: qubseqnemn
1y been reinvested at higher raiés. The
si’sim duration of our poﬁi‘oim over the.
past wo years coupled with strong Cash
flows from operations; résultéd’in the
reinvestment of funds at a lower rate, of

interest Des;:itc: 11i§£ﬁ)ril:a§ky fow inm;’e?;f

tmues m aeneratc gtmnv cash flow 1o
meet Gbltgatmns 0 Our potzcyimidem
Axthe economic’ ;

Company is well
positioned to reinvest
funds at igher inter

est rates. The
Company realized
$2.06 million of net
capital gains in 2004,
compared to a net
gain of 82,1 million
last year. The majori-
ty of gains relate to
our eguity portfolic.
As of Decernber 31,
2004, the Company
had 6.9% of its port-
folio invested inhigh-
vield corporate bonds,
and $0.6% mvc:%‘z: d i
a diversified &g £

m}{:d growih 0? the

i_th growth v»iil decrea%

"Foia mv{: t(_:d dssets ammmteﬁ m
$247.3 3 -nifiion as of Bccembar 31,
2()%’}4 aﬁ lﬁuf’ﬁ"d'%@ C:i $3{§ 4 ‘million from

n.addmon a mgmiwam. :

R ed in gove; fment securities: 'V‘Eamgad

_ Ouf strategy is {o mamtam a h1g31~grade.
- fixed- ~ingome poﬂf@iiﬁ thar ensures -
funds.are available tomeet our ebizsa—

serves. | he tax penai-

i(cser»es for !.mpaid 305&.% cmd }ms o
cadjustment expenses were ‘3140 Emile

véar ago. Invested assets at ygar end
ccmszstcé of the' ioiiowmo categories:

:'banés B3.7%: short-term a:wes{mcnts

2',3_%';':%:01:;.1":10;1 stock, 10.6%:; af‘ﬁhatcb
3% and real estate, 1.3%6. The bond

paﬁfaim which carries an average

overall Moody’s rating of Aaa, is com-

posed mainly of short-duration govern-
ment agency mortgage-backed securi-

ties. In addition, the Con‘gpéx_’:y holds
$16.4 million of high-yield corporate -
bonds to improve our cash flow v:cids
Short-term investments consist of &
money maf‘ket funds principaily vest-

intended to build surplus: Management:

continues to focus on 1¢;ﬁpbs‘tané‘tics toy

further diversify our invested asse‘ts.

tions to’ pei;cyh{ﬁdﬁrs That acc:uzx% S

bv fﬁrthet diversifying mvestmmﬁs o

* madintain 4 good: zzskmz(}»rewa?d balande.
Stress (e«ztmg mdzeatec; thaf e have- Al
guate cash flow 1o me&i oar oiahgaﬁcms

'undca various interest Tate. awzmmos

expense reserves From individual:

B téen,‘_ rs_:m_

_iib’ré. at Szeaf 'eﬁd an iﬁ{:reéﬁé.éf $19.2
< yillion or 16% from the puor veat. We

determing Joss A‘xd losg adguatment
ia;ms
and actuanaf emmates of' future Ioases
“based on our actual experience;

assumiptions, and ‘projections of ciazma

fri-;qu_ex_my, as Wfsii as.severity, ixlﬂdtionw
“ary trends, scrlgment patterns, and
‘other factors impacting the health care

: zmiustry Reserve estimates may. NErY

jzmﬂy fram the actual putcoms.”
revigw and update t%}e

: ngmi

’tmg :ﬁrm m TEVIEW GUr
piions. Our independent
actuary analyzed
and certified our

j statatory reserve
evels for the years
ended December
1, 2004 and 2003

The. Nat;onal

_ established’ b reﬂulatory a hm‘me m
f-adémcn the Qompa;‘ty mamt g an A

O {Exceilent) z“zamg W, h & szabie ouﬂook
_;from &5 M Bﬁst
isiled we gugment our ov;ml} et

We Lanimue m deznefistrafe our: ion&,— )

term: c-:)mqutmcn‘f tothe méustrv WE
. serve. We lead throngh strong d@feﬁ% ;
Canda comm;m&em o claims preven- - °

ving sdaptable 1o the: need%._'
ef the markm Above all we remmf] '

__camm;ited 10 mamtammg and enh.mg» '
ing dur strong financial profite. #. .

Spring 2008
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CA23W04 o A%E108

8207265713 0 USIS4473901 0l
5087584 0 23956919 i
26,068,457 0t 93.035033 0

5,366, 052';

Real ;'f estate, ar ec»st
@ff’ ice: bmidmg, mel.of. aaenmuiaf:ed ﬂiepfeeia‘ilon of $§ 033 6()7
and $917, 845 respectwcly - S _

Oihe:r mvestes_:i ._':\_s_scts_ _

Indome tax rece:vabip_ :
Net deferred tax a's:v_;é't

8274954432

$140,804,458
19,193,200
6,009,736
858,410
14,892,084
loss adjustment expenses {1,286} i
= (:49,5_0:2} a0

Losses and loss adjus _
Unearned prenﬁums‘ a
.. Suspense premiwms:

s N 696 407.j' o
2 650,950
;ss 654457

Uﬂa&mgned surplus -

L $274.984432 5

Yotal L.iabilities and Policvholders’ Surplus

CR2U4 SR
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; N
e ey Foa i P % ot i a1
7o OF IMCOME [UNALIDITED?

2 THE PERNODS EMNDED DICEMBER 3 20004 awp 2003

2004 T 2003

- Direct pmmmm tien s - TUST9.437.681. . $B1.914.848
“Ceded premmmb wratten e ' N S .{22,271,89.3}”" o ) (23,288,271 "
; j?\'et prem:ums written” - _ ' ) : '57,}65,7_8_3 58,626, 577 o
Change i inearned: prcmmms g L (eTTAZOY :
| t o S | 56,488,654
"L'osa.s_;and 1 ssadjustment éx;}éhéés incurred R TU(46,813,376) 264y
" Other underwriting expenses incuited R L(12,448709) © (10,255 3?4)’_- :
Total inderiiting deductions ™ _ 5 59,362,085 0 66279638 0 - o
R G R @ 773430) CAHA00,996).

‘earned:.

: nvestmcnt income eamed net 01 xpenscs of $1.896,034
_an 8995,349 rcspcdweEy e )
“Net réalized capafai galns o

5,819,084 OR6.329°
1,979,223 T 088,815
7798307 8072144
(643 275) n |
7,247
4,448,848
(1,148,982)
3,339,866
(236,474)
3,103,392

Retroactive reinsurance. "ﬁiiﬂ“( loss).

Other income and expenseb, net {2,137y

Income before mcom i
Income taxcs :

Net income

PIC WISCONSIN:
2004 002003
82.9% 0 90.5%

Key Ratios:
Less ratio
The io&s i e n(femmt} mzd !oo.s ad}usrmc nt L)[)E’J?‘.‘e‘& (dcjﬁnse cost‘s) to

fl(‘{ ;)r{’f}’llli. :
Operating expense r:
. The expen

acgH

159.4%

3887120

.'Statu ory Beok Valu:_ 'per @hare ' _3 T $3,952 95..

e widos: r}se swpim noge.

o)
Gl
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Although most remote [CU systems
helong 1o wban health networks,
Avera Health (SD) has a rural instaila-
tion. Dave Kapaska, DO, the net-
work’s senior vice president, medical
affairs, notes that the installation mon-
ifors a total of fifty beds in three South
Dakota locations, but will add 75 beds
and three new states——Nebraska,
Minnesota, and lowa—over the next
18 months. “A remote ICU will really
help patient outcomes in rural areas,”
he says. “Community hospitals often
‘stabilize and ship’ patients to a larger
facility, but out here, we need a better
safety net. You can’t fly anyone out
during a biizzard.”

The remote ICU program at Avera
McKennan Hospital, Sioux Falls (SD)
is only four months old, but Dr.
Kapaska has already begun to see the
benefits. “Soon after we installed the
system, an infubated patient with five
IV lines had a twelve point increase in
his puise, which triggered an alert. The
remote ICU staff zoomed in with the
camera and saw that the patient was
trying to crawl out of bed. They imme-
diately alerted the on-site staff who
prevented a Tall that would have other-
wise badly injured the patient.” He
adds, “Our remote TCU system takes a
lot of the pressure off our on-site staff.
Before, they always had to have eyes i
the back of their heads. Now they can
concentrate -on the patienf at hand,
knowing that they will be notified if
someone eise needs their immediate
attention.” In addition, nursing turnover
in the ¥CUJ has been cut in half since
the system was installed.

£ 20065 PIC WISCONSIN
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TeamM COMMUNICATION
[sSsSUEs

“Sa many of the concerns stafl have
about the new systemn can be addressed
by open, honest communication,” says
Mary Lecdom, director of risk man-
agement for Avera McKennan
Hospiial. For example, staff may be
concerned that increased monitoring
may resull in an increase in lawsuits,
or fuel disagreements regarding a
patient’s treatment. “The on-site physi-
¢cian is the boss. However, the remote
ICL staff has the same ability to take
an isgue up the chain of command as
they would if they were part of the on-
site tearn, These discussions are part of
peer review so they are not discover-
able,” says Dr. Doerfler.

Patient outcome data is collected and
analyzed so if there are gquality issues,
they are identified and addressed as
part of the hospital’s patient safety
process. Dr. Doerfler adds, “In some
ways, there are fewer opportunities
for misunderstandings or conflicting
information. Both sides use the same
software to write orders and update
charts. They have access fo the same,
real time information so problems
like one physician not having infor-
mation about a lab or a newly written
prescription are unlikely to occur”

“Innovative telemedicine solutions
will gontinue to find ways to make
health care more accessible and
affordable, while improving patient
outcomes,” concludes Dr. Flaherty.
“We look forward to future advances
as technology and the practice of
medicine continue to change.” B
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:-- A few.mﬁn%hs ago, _aﬂ arbﬁraﬁ@n ?aﬁei awarcéeci*"

81,276,335 to a woman for delayed diagnosis of .

cauda equ-- a synémme caused by a hermated _
~disc. Yet the arbitrators fc}wﬂé no g:vhyszczan i:o

'_ Iam dehvers.care that is: fypma ?y:'i :
ngther spemaity, the: _.p};_vsmzax_;

'__:':z;pi.aa’aﬁezi’? A pa‘c;ent sued hz& phvsman fOl" thzs o
:-_f-fevs;-n i:imugh what the physzczan found during -

A few months ago, an arbifration panel awarded
1,276,335 to a woman for nerve damage caused by a
umbar disc that herniated during labor and c%e’iivef‘:;

The patient had previously hurt her back in & fall and
ad been on shori-term disability. Plain films had been
egative. She had a normal labor and delivery in August
102. When the epzdumi waore off, the patient began
aving severe back and leg pain. The next moming, an
ae%ihesieiovisi saw the patient and requested a
eurclogy Cx}‘{‘ﬁ{.‘aﬁé tion. The neurologist examined her
ad found no evidence of cauda equina syndrome.

CME CREDIT FOR ALL PHYSICIANS

CME credit for reading PLN is available to all PIC
WISCONSIN physician policyholders in ali states.
To receive instructions and the 4- guestion test form,
visit www.picwisconsin.com. You may also e-mail
Dr. Shapiro at shapirol@pol.net.

PIC WISCONSIN

COMMENT:  Cauda equina syndrome is caused by
compression of spinal nerve roots
befow fhe L1 level as they travel through the spinal
canal. The symptoms can incliude varying degrees of
radicular leg pain and weakness, saddle anesthesia,
back pain, and bladder and anal sphivicter dysfunction.

The next day, Friday, the patient had developed numb-
ness in a saddle-type distribution, but on one side only.
An MRI that evening showed a large herniation of an
intervertebral disc. A different neurclogist reviewed the
film and wrote two orders. The first was for a physiatry
consult, to try to get the patient some pain relief. The
second was for a neurosurgical consultation.

When the ward clerk was taking off the orders, he over-
heard the obstetrician make two phone calls. The first was
to the physiatrist, who recomymended the obstetrician ask
anesthesia to give the patient an epidural steroid injection.
The obstetrician hung up and called an anesthesiologist to
come and do this. Unfortunately, the ward clerk thought
the obstetrician had called a physiatrist and a neurosur-
geon, 50 he did not call neurosurgery as ordered.

The neuroclogist had removed himself from the case
when he referred the patient to neurosurgery. When the
obstetrician rounded on the patient the next morning
{Saturday), he figured the nevwrosurgeon would be coming
bv soon. But when the obstetrician returned for rounds on
Sunday morning, there was still no neurosurgical consul-
tation, so the obstefrician called neurosurgery himself. But
it was too later despite an operation, the patient suffered
permanent harm caused by the delay, including pain,
sexual dysfunction, and inferrnittent fecal mcontzﬂeme

The patient and her husband asked for approximately
$1.1 million fo settle their ddaims for malpraciice and loss
of consortium. The defense offered $250,000 so the case
went to binding arbitration. The defense argued the
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physicians were reasonable in initially attributing the
patient’s symptoms o birth trauma. They had made a
timely referral to a neurosurgeon, but an unusual clerical
mistake had delayed the consultation.

The arbitration panel agreed that each of the physicians
involved had acted reasonably, but the panel held the
integrated health care organization—which was respon-
cible for both the physicians and the hospital—liable for
the clerical error and awarded the plaintiffs $1,276,335.

There was some dispute in the case about whether
cauda equina syndrome should have been considered
sooner and the MRI done earlier, but the patient’s unilat-
eral numbness was somewhat atypical. The clear problem
in care was that, once the problem had been diagnosed
and the need for neurosurgical consultation and possible
surgical intervention had been appreciated, there was a
significant delay in getting the process moving.

Orders can fail to be executed for countless reasons, yet
physicians and patients have to count on orders to be
implemented consistently and properly—especiaily key
time-sensitive orders. The order fulfillment system—
whether in hospitals or physicians’ offices—is a good
example of a vital, compiex system that is inherently prone
to occasional failure in different and often unpredictable
ways, both internally and in its interaction with other
systems. Although organizations can fry to anticipate as
many types of errors as possible before they occur and
develop safeguards to prevent them, in practice this is often
not done, and many latent errors cannot be anticipated.

Two additional steps can help. The first is learning
from so-called near misses: errors or problems that did
not result in harm but could have. If health care personnel
were encouraged to report and discuss such occurrences,
previously hidden vuinerabilities of the system could be
analyzed and preventive changes instituted in time to
prevent harm. Although it is too late for this patient, this
hospital has changed its procedures to help prevent this
type of error from happening again. As I've commented
before, improving the system is the best method of
prevention. One would like the ordering system to
depend less on error-free performance by individuals. At
the extreme, computerized physician order entry {CPCE)
would have prevented this error if the consultation
request were automatically seif-executing {ie., the consul-
tation request would be routed to and reach the correct
destination without the infervention of a ward clerk).]

A second impaortant step is fostering a culture of safety
among all health care personnel. This includes an aware-
ness that errors inevitably will occur and vigilance for
situations in which a problem might arise. After the

I

o forward in most
w o viinerabili-

1. Computerized physician order entry, while a
respects, is not error-free. Every change in a system ©
ties and potential for errors, even as previous vulnerabilities ure closed. ::ee,
e.g., Koppel B, Metlay [P, Cohen 4, et al. Roke of computert
order entry systems in facilitating medication errors. ,-‘“msrmxf uf the A
Medical Associntion F005,293010):1197-203.

obstetrician hung up the phone, the ward clerk coulc
have verified explicitly that he had taken care of both the
physiatry and neurosurgery consultations. The neurolo-
gist could have ensured the timeliness of the neuro-
surgery consultation in a number of ways, such as by
calling the neurosurgeon himself, leaving a note in the
chart for the neurosurgeon to call him with the results o
the consultation, and involving the patient and hes
husband in the plan of care. When the obstetrician saw the
neurosurgery consulfation had not been done by the time
he rounded on Saturday morning, he could have called the
neurosurgeon to confirm he or she was coming, asked the
ward clerk to check with the neurosurgeon, called in tha:
afternoon to check on what was happening with his
patient, or asked an in-hospital physician to check later.

Because of the integration of the physicians and the
hospital organization in this case, the arbitration panel dic
not have to decide whether the standard of care required
the physicians to take any of these steps. But the car¢
would have been safer if the physicians had done so.

My impression from reviewing countless charts is tha:
most physicians save time by writing orders for consulta-
tions, but calling the consultant and discussing what yot
want and a timeframe for the consultation has some
advantages—especially for a time-critical consultation.

Giving medical advice over the telephone poses twc
risks. The diagnostic process can be impaired because the
physician has only the history of present illness, no phys-
ical exam or laboratory tests, and often no chart for a reli-
able past medical history and current list of medications
Second, documentation of the telephone encounter can be
omitted or sketchy. Two cases demonstrate how mini-
mizing these risks can benefit the doctor if not the patient

In the first case, a family physician did a vasectomy or
his 34-year-old patient on July 26, 2002 (a Friday}. The
informed consent discussion had included risks of
bleeding, hematoma, and infection. The physician usec
lidocaine with epinephrine, but he encountered a bleedes
on the left side that he ligated with a suture. No addi-
tional bleeding was seen after 10-20 minutes and the
physician closed the incision.

Over the weekend, the pahen% s wife called the physi:
cian twice to report pain and extreme swelling of the
patient’s testicies. She says the physician ;usi recom:
mended increasing the dose of pain medicine. The physi-
cian's dictated notes say he offered to take the patien
back to surgery to explore and stop the bleeding, but both
times the patient elected conservative management. Or
Monday, July 29, the patient went to a local emergency
department and was seen by a urologist. The swelling
was decreasing and the m’oloamt tho&zqh* continued
watching was appropriate.

But swelling and discomfort persisted, so on August £
the urologist operated to remeve a blood clot that hac
developed in the upper left scrotum. On August §
considerable fluid had re-accumulated and the wound
culture from the day before was growing Staph. aureus, sc



mother incision and drainage was done on the abscess,
{he patient was hospitalized for several days and his
ecovery was lengthy: he did not return to work for two
nonths. He sued the family physician for malpractice.

At trial, the plaintiff argued that, because the physician
1sed Hdocaine with epinephrine, he should have waited
onger to look for bleeding before closing the incision.
The defense expert thought the 10-20 mintite observation
seriod was sufficient because the physician had identified
ind ligated the bleeding vessel.

The plaintiff also claimed the physician should have
seen the patient, or sent him to an urgent care or E.D. to be
seen, over the weekend when a bleeding complication
was evident and the swelling was large. Had the bleeding
seen treated sooner, the area would not have become
nfected and he would have recovered quickly. The physi-
{an’s dictated notes backed up his version of the tele-
shone conversations: the swelling was not extreme, and
e patient preferred expectant management. The plaintiff
sttacked the credibility of these notes because they had
seen transcribed much later, although the physm&n said
e had dictated them soon after the calis. The plaintiff
isked for damages of $55,000 to $75,000.

After deliberating for less than three hours, the jury
‘ound 10-2 in favor of the physician.

In the second case, a 64-year-old school security guard
suffered rib fractures in an accident at work, He was seen
>y 2 worker’s compensation physician and stayed off work
‘or a while. One month later, he experienced some chest
sain and went to an emergency department. After a work-
ap including a chest x-ray, he was diagnosed with a mild
pneumonia. The emergency } physician started him on an
intibiotic and instructed him to follow up with his regular
shysician in two days. He did so, telling his physician
sbout the pnetumonia and that he was feeling better. He
iid not mention the month-old rib fractures. His lungs
sounded clear and his physician told him to finish the
:ourse of antibiotics. The patient had some unrelated prob-
ems for the physician to address as well, which he did.

Two days later, he called his physician’s after-hours
service to report he was experiencing chest pain and
shortness of breath. The group’s call-in nurse advised
wim to go right away to the urgent care clinic at a nearby
1ospital, but the patient declined, saying he would go see
mother physician in the morning.

COMMENT:  During each cali, the call-in nurse
recorded the patient's history and her
advice on a fill-i; mzf?pa!zer screens. This patien 1i’s call was
Fully doc zfmffffué frcluding his decision to decline the
recormmendation to go fo the nl)‘a;?‘fﬁf s wrgertt care clinic,

Later that night, he died from a pulmonary embolism.
His widow sued the patient’s regular physician and his
wurse for wrongful death.

At the arbifration, the plaintff claimed the physician
ind his call-in nurse should have suspected and dzagna%@o
sulmonary embolismy. The physician did not obtain the
wstory of the 1ib fractures; the immobility they had caused
were the patient’s risk factor for D”Emcz ary embolism.
The physician defended his care as perfectly appropriate
siven the patient’s workup in the emergency department

two days earlier. And the nurse was protected by recom-
menaing the patient be seers right away.
The arbitrator ruled in fav-or of the defense.

COMMENT:  The wisks posed by the telephone can
be lessened by referring patients to o
clinic or medical center whenever you do not fully under-
starid the problem and an acute deterioration is possible,
and by carefully and completely documenting all tele-
phone advice. Improper telephone iriage and advice by
office personnel—medical and administrative—without
the knowledge of the physician are notorious sources of

claims; carveful training of office staff is essential.

A family physician settied a delay-of-diagnosis claim
for his policy limit of $1 million because he was going to
be held to a specialty standard of care that he had not
met. Ironically, the specialist he eventually consulted did
not meet the specialty standard of care, either; he paid an
additional $250,000.

The 58-vear-old plaintiff was a longstanding patient of
the family physician, whe had also cared for the plain-
tiff’s mother when she died of lung cancer. The plaintiff
had smoked cigarettes but had stopped long ago.

in 1990, a chest x-ray was normal (the family physician
took and read his chest films himself). The next x-ray, in
1996, had a new I-cm density in the right lung, but the
family physician did not spot it. He saw it on the next
chest x-ray, however, in December 1998, and he pulled
out the 1996 film for comparison. He took the two films
(but not the normal 1990 filrm) to a radiologist for review.
The radiologist thought the lesion had not changed, and
it looked the same on a repeat film three months later in
February 1999. The physicians concluded it was a scar
and did not obtain & biopsy.

In 2002, the patient arid her husband celebrated
Valentine’s Day by treating each other to total-body CT
scans af a seif-pay commercial scanning facility. Her scan
showed widely metastatic lesions, including to the brain.
The lung primary was now 3-4 cm across. The shocked
patient carried her chest x-rays over to the CT radiologist,
who on careful examination pointed out that the primary
lesion had increased slightly in size and density between
the 1996, 1998, and 1999 chest x-rays. An oncologist certi-
fied the cancer was probably still curable back then.

The patient sued the family physician and the radiclo-
gist for medical malpractice. The family physician had
mmpieteiy missed the tumor on the 1996 x-ray. After he
saw it Z vears later, he failed to realize it was a new lesion
because he did not compare it with the 1990 x-ray. His

storney conceded he would be held to the standard of care
of a typical radiclogist, who would have seen the lesion in
1994 and compared it with the available earlier films.

The radiclogist failed fo appreciate the increase in size
and density of the lesion (he had compared the x-ravs
vistally but did not measure them}. He contended the
cm‘;‘?ges in the lesion over fime were attributable to varia-

ions in technique; they were not impressive enough to
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warrant the risks of an invasive workup. The radiologist
also failed o ask to see earlier films for comparison. Hx%
defense for this was that he simply did what he was
asked: to review a set of films handed to him.

The plaintiff’s damages for pain and suffering were
limited by California’s MICRA law to $250,00C, bt_:% she
also claimed substantial economic losses from a business
she had launched. The defendants, who were insured by
the same company, eventually settled the case for a total
of $1.25 million.

There are at least two circumstances in which a physi-
cian might be held to the standard of care of another
specialty. Although there is no hard and fast rule, one
situation is when physicians provide care that is ordi-
narily provided by another specialty. Another circum-
stance is when a reasonable physician exercising due care
should have consulted a specialist under the circum-
stances, but did not do so; the only way the physician can
escape liability for failure to consult is to have provided
care at the level of the specialist, anyway.

In this case, the radioiogist’s defense for not asking to see
earhier films for comparison—that he only did what he was
asked to do by the referring physician—is clearly unten-
able. As a consultant, even without seeing the patient he
had a duty to the patient to exercise reasonable care, which
should have included looking at the prior films.

The seif-pay total-body CT scan tumed up a real (but
incurable) lesion in this case, but these types of self-
referred radiologic screening tests are revealing scores of
incidental lesions to bedevil physicians, patients, and
insurers. Most of them will be benign, but a few will not.

The last issue of PLN explained how a physician could
be liable for battery if he or she does something substan-
tially more or different than what the patient gave
consent for. A different case asks whether it is a battery if
a physician does less than what was piarmeé.

The 27-vear-old patient fractured his shoulder in a

motocross accident, although it was not diagnosed until 2

weeks later. He worked af & hospital and had obtained
informal opinions that an open repair was required, but
his treating orthopedist planned an arthroscopic evalua-
tion with ;,quzbie arthroscopic or open ;epa ir. The
consent form, however, specified an {}RE szez“: reduc-
tion and internal fixation). The form also said the d(}{:t@“
was authorized to do any procedure that he judged ad
able for the patient’s well being.

The arthroscopy showed the fracture was displaced
fess than the imaging studies had indicated, and the
orthopedist decided not to place a screw because he
thought it would disrupt the fracture fragment. After the

operation, the patient was upset when he learned his
shoulder had not been repaired. By the time he could see
another orthopedist, too much time had passed since the
injury for a repair. He sued the orthopedist for medical
malpractice and battery.

The trial judge threw out the battery claim and an appel-
late court agreed with the defense.? As a matter of law, it is
not a battery when a physician does less than what the
consent allows, because what was done is stili encom-
passed within the consent. The patient’s only cause of
acton was for medical malpractice, and he lost that trial,

The appellate court’s decision was correct. If this
patient wanted to put a condition on his operation, the
proper vehicle for doing so was a conditional consent,
which should have been explicit and in writing. The
orthopedist then could have {and should have) refused to
operate under the requirement that he do a repair no
matter what he finds.

I think it is advisable for surgical consent forms to
include a statement explicitly authorizing the surgeon to
use his or her best judgment during the operation and do
{or not do} whatever he or she believes best for the
patient based on the circumstances at the time. There are
no guarantees, but this statement could be helpful when
an unexpected situation is encountered, a valid surrogate
decision maker is not available, and the patient’s health
would be put at risk if something is not done right then.

As expected, a settiement has been reached between
Puke and the family of Jesica Santillan in the nationally
publicized heart/lung transplant case {organs of the
wrong blood type were transplanted into the 17-year-old
giri; a second heart/lung transplant with the correct
blood type was unsuccessful}. The terms of the settie-
ment are confidential. The case served as a patient safety
wake-up call for Duke. The institution created a senior
executive position of Patient Safety Officer and took &
number of steps to improve patient safety in the trans-
plant program and the medical center at large (see
h%:fp / fwwwdukemednews.org/ mediakits/detaill php7id=06498).
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