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MAJOR NEW REPORT SHOWS ‘\/IEBICAL MALPRACTICE |
CLAIMS COSTS Do NOT JUSTIFY ?REVIIUMS

SECONI) STUDY RELEAS_ED THIS MON TH CONF IRMNG THAT
: I)OCTORS A ':-BEING PR!CEmGOUGED Sl

_ NEW YORK e A new report releasad today by Amencans for Insurance Reform
;Mec;zsured Costs f’mds that i surance compames -have been raising doctors’ premiums even
though expenses related to claims have risen slowly, near medical inflation.. The release of this
report comes on the heels of the another study co-released this month by a coalition of national
consumer organizations, Falling Claims and Rising Premiums in the Medical Malpractice
Insurance Industry, that reaches similar concluswns That study, reperied in the July 7, 2005,

. edltmn of the New. York Times, sparked two state: attorneys:general and a ‘state insurance
_.__commissxoner to exphmtly chaiienge 'Ehﬁ insurance mdusiry S excesswe rate’ hzkes for doctors.

'Bath smdles support the soncluszon that the reasons for the dramatlc prennum mcreases

L 'lfor doctois carmot be found'in any sort of iawsuit “expiasmn” but must be found elsewhere — the _' B '

- business and accounting practices of the i insurance industry. The “‘tort reform” remedy pushed
by the i insurance and mechcal lobbaes is. faﬁmg to do anythmg fo. help doctors with their insurance
_.prohiems i et e . - g

AIR s repori Measured Cosz‘s is by actuary I Ro‘bert Hunter D;rector of Insurance for
the Coz}sm’ner Federationof America (CFA), former Commissioner of insurance for the State of
Texas, and’ former Federal Insurance Admmistrator under Presidents Carterand F ord. Hunter is
also a co-founder of AIR.

According to Hunter, “The change in medical malpractice loss costs over the last 10
years shows the same pattern as paid losses, year after year rising near the level of medical
inflation. There is no 3ustiﬁcat;on for the sudden spike in rates that An nerican ;}hysamam have
endured, other than the lack of competition’ that occurs durmﬁ the i msurance mdustry s periodic
hard market episodes.”

Joanne Doroshow, Executive Director of the Center for Justice & Democracy and AIR
co-founder, said, “For years, insurance companies have argued that our civil justice system is
responsible for unaffordable liability insurance for doctars. They have convinced lawmakers
around the country to enact legislation that makes it nearly impossible for many seriously injured
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patients to hold the health care mdustry ﬂnancxally reSponsmle in court by promlsmg such laws
would bring down insurance rates.” . g e e

“Thzs study has, once agam, daﬁmtwely exposed the campaagn fo restnct patzents rxghts
for what it is — an insidious public relations scam that has had terrible consequences for many
innocent people, while doing nothing to improve the affordabxhty or avaﬁabihty of hablhty

msurance for doctors " Doroshow acided .

5 Measured Coszs exammes fnsurance Serv;ces Office (ISO) data in every state plus the

: Dlstmct of Columbia;‘over a 10-year (1995 through 20()4) period for the Physicians’, Surgeons’

and Dentists (PS&D) meessmnal ‘L1ab1hty lme of msurance

The report s key fmdmgs are

oo 'Nat;enally, beth the 'IO-year average anzmal ineréase in- medlcal malpracnce loss. costs, e
- ‘and the S-year.average annual increase, _.whlch_reﬂects v1r£uaily the entire Eength of the -
‘hard market of Skyrocketmg rates (sometimes rate increases of 100 percent or. more) are
only 4.8 percent and 4.3 percem‘ respectzveiy ‘That means loss costs have generally
- maoved: up slowly;: if rates suddenly jumped there 15 a cause for thzs other than the 1ega1
'system or ioss costs generai}y R - SRR e
. -'So~cak1ed “toxt refoms” have not affected ioss costs. Over: the last ﬁve years, whzie
" insurance compames dramatically razsed docmrs premiums durmg the “hard market,”
those-insurers’‘loss costs'tose slowly acrossithe country. ‘Between 2000 and 2004 ‘states
oawith fewer limits on tort law saw-an average annual increase in medical malp:racuce loss
costs of 3. 8 percent, wh;la those with more hzmts saw a shg‘ntly larger a‘verage mcrease

verdicts:or payouts. have driven large insurance rate hikes for doctors.” Had the industry hiked

~ rates in.a consistent fashion over time, based on its losses, rates for doctors would have’ increased
~.only on average 4.3 pe:rceni annuaily over the Iast ﬁve years mstead of 100 percent or. more for

some doctors

The fuﬁ study ¢an be found at: him Vinsuratce-reforniorg.

Amerlcans for Tnsurznice Reform is a coz Eitmn of over IOO coneumer groups from around the
ceuﬂtry that is attemptmc o streng,then state overszg,,ht of msurance mdustl} pract:zces AIR is
not connected to any trial lawyer or business group.

The report conciudes “the data .do not suppcm any cenciusmn that the legai system jury R



MEASURED COSTS
July 2005
_ Analyzmg insurance pure premmm Gr loss costs s the most accurate way to determme
the specific impact of the: Iegai system on insurance rates. It is.the one component of the rate that

*'should be affected by verdacts settiements payouts or sa—cailed “tort reform whwh timits
3.'--these : - R TR T

N The mast comprehenswe and rehable databas& for determxnmg msurance pum preimum
or loss costs, is that used by the Insurance Services Office (ISO). ISO makes filings with state
. insurance departments on behalf of the insurance companies using their services. ISO develops
pure premiums.for the insurers by takmg the historic loss-and loss ad}usiment -expense
information, mciudmg both actuai payments and estimates of fumre payouts, and trending that
information into the future using trend factors to reflect anticipated inflation and other changes
The results are changes in the levels of pure premium charges approved by the state insurance
departments, which then are. used by many insurance companies in their pricing models.. The
._ISO pubhshes the. percentage char;ges inloss. costs in circulars sent to Chlf:f ex&cutwe effwers of
: the msurance compames that subscrlbe to then' servzces, S : - PRI

A revxew of the changes in less cast Ieve,ls reveals that over the last five: years whxle
' doctors rnaipractwe_ insurance prem;ums skyrocketed insurance companies’ claims-related costs
(“loss costs” and “léss_.adjusnnent expenses’’ My rose {mly 4 percent.per year - a slaghﬁy sfower
tise than durmg the mid- to’ }ate@{)s When premlums Tose siowly ifat all.

Desplte the rhetorlc and lobbymg by the msurance mdustry in their push for “tort
reform,” they have been raising doctors’ premmms even though expenses related to clalms have

PLzre premuzm Is & term, useé znterchangeably mth Joss costs.” Itis the part of the prem;um used 10 pay claims
and the cost of adjusiing and settlis sg claims, including adjuster and legal expenses. See foommote 2 for afull
deflmtier; of this term.

“Loss cost” is the term for the portion of each premium dollar taken in, that insurance companies use to pay for
claims and for the adiustment of claims. lnsurers use other parts of the premium dollar to pay for: their profit,
commissions, other acquisition expenses, general expenses and taxes, Loss costs represent the largest part of the
premium dollar for most lines of insurasce. Loss costs include both paid and oustanding claims (reserves are
included through an acmarial process known as *loss development™) but also include trends into the future since
rates based on ISO loss costs are for a future period. Thus, Joss costs include 1SO°s aéju#tments to make sure that
uur}li}mv 1s included in the pn;e evern such fxctors as future inflation.

“Loss adjustment expenses” are the-cost of adjusting and settling < *iaims inchuding adjuster and legal expenses and
overhead costs associated with these expenses,




L _:;‘percent or. more for some doctors

remained quite consistent and risen slowly, near medical inflation. The reasons for the dramatic
premium increases of the recent hard market must be found elsewhere, and therefore so-called
“tort reforms” that limit mjured mdlwduals rights’ to seek compensatmn fmm negilgent doctors
or hospitals will not 1ead to lower premiums. i . i

Americans'for Insurance Reform, (AIR), a coalition of over 100 consumer groups around
the country, has produced an extensive review of insurance rate activity nationwide since the
start of the medical malpractice insurance crisis and several years prior. The purpose of this
study is to determine whether insurance mdustry pald and reserved claims, or “incurred losses,”
as the mdustxy terms them; were really the driving force behind skyrocketing rates for doctors.

We obtained data on medical rnalpfaCtice insurance loss cost movement in states from
1995 through 2004.* The hypothesxs we tested was simple: if a jump in jury awards or payouts
o were really behind recent increases in msurance rates for doctors £hat should be ewdem in th&
'trends of msurance loss ces?:s ﬁled by ISO £ _- B X o

_ We found that durmg the past 1{) years and even: durlng the past 5 years of the hard
insurance ‘market (when rates jumped) the trends in loss costs do not support the hypothesis Ihat
the legal system was respensﬂale for creating this “crisis” for doctors. In fact, we found that the
10-year average incréase in medical malpractice 1oss costs was only 4.8 percent, and the S-yéar
average increase dropped sl;ghtly, to only 4.3 percent That means that the sudden i increase in
insurance rates for docters has nothing at'all to'do with the legal system, jury verdlcts
payeuts or tﬂrt costs in general The causes fm- thls “cr;s:s” he etsewhere. R

Had the mdustiy mcxeased rates based on ISO’S progected losses, rates for doctors should
have mcreased onlyon average 4.3 percent annualiy over the 1ast five years 1nstead of 1{}0

After recent large rate mcreases the msurance cycle is now turnmg agam and pnces are
beginning to fall. Doctors nationwide are expected to'enjoy a relatwfaly soft” insurince market
very shortly in every state, whether or not’so-called “tort reforms™ or “caps’ Were enacted wath
rates of habﬂﬁy msurance not only stabie but down For example m 2605 3. E '

Washlngton {no cap) “Ph}smans Insurance Whlch 1s ewned by doctors has propcsed a
' 7 7 percent cut m medicai maipractzce rates A

Texas (hard cap since 20{33} “JUA now joins the host of insurers that are part of this
-turnarcund in the last year and half either through reduf‘mg rwtes f:}r re-entering the
medical liability market.”® ' -

* Data not available for Hawaii, New York, or Texas, or for California antil 2000, Data not availabie for physicians
OF SUrgeons for Massachusens, or for Washington in [99&. :

" Rebecea Cook, "How Sick is Malpractice Mess?” Associated Press, Jan. 17 "i)(}\ :
" Texas imumma Commissioner Jose Montemayer, as reported in “TDI Applauds JUAs Medica! Liability Rau
Reduction.” husurance Journal, March 16, 20065 . .



Massachusetts (cap with exceptions): “[T he state’s{argest malpractice insurer said it
wilinot: raise doctors prgmmms 3 S S BRI

Iiilnois (no cap) “ISMIE "vfutuai !nsurzmce Comp&n\ said that for the hrst time since
‘999 rates won'vincrease f(}i ‘ehi: pOiEC\ year begmnms hih i e

The roiiow ing chart shows ihe sofE markez 'S arrwal across alf lines of commercsai insurance:

'HARD MARKET ENDS.
70%
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2402003
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.- ‘This soft market will continue for about a decade (historically the soft.market lasts
between eight and 14 vears) if the usual cycle fime.period-occurs.

As in the past, the Lability insurance crisis has been driven.by the insurance underwriting
cycle and not a tort cost explosion as many insurance companies and others claim. The “tort
reform” remedy pushed by these advocates is failing to do anything to help doctors. As the
findings of this report confirm, legal system restrictions are based upon-a false predicate. - Tort
reforms” do not produce lower insurance costs or rates. o

And indeed, this is prac:seh what insurers have aiwaxs Known. Ina 2004 filing to the
Texas Dapartment of Insurance, GE Medical Proteunc revealed that the state’s new non-
cconomic damages cap would be's responsible Tor no more than a | percent drop i tosses.” The
following quotes fﬁ}m insurance mdusir\ insiders also confirm this fact:

iy iz Kowabezy i«\ Ml ,;—;ciicc msurer says Howon't raise rates,” Sosion Globe, Apnl 302003,
" iim Riter, “Tasurer holds line on malpractice policy rates,” Chivage Swn - Tiaes, April 7, 20035
T The GE Medseal Protective Gling can be found at htiprowww consumerwaichdog.orgfinsurmey v/

el H4689 ]



American Insurance Association: ' -
“[T]he insurance mdustry never promised that tort reform would 3chleve speczﬁc
premium savings.” (American Insurance Association Press Release, March 13, 2002).

Sherman Joyce, Presi.iient,-.Americ.aﬁ Téf: iieform Association:
“We wouldn’t tell you or anyone that the reason to pass tort reform would be to reduce
insurance rates.” (Liability Week, July 19, 1999).

Victor Schwartz, General Counsel, American Tort Reform Association:
“{M]any tort reform advocates do not contend that restricting litigation will lower
insurance rates, and ‘I’ve never said that in 30 years.”” (Business Insurance, July 19,
1999)

BACKGROUNQ

.~ The nation’s medical lobbies and insurance compames are advancmg an agenda to limit
liability for doctors, hospitals, HMOs, drug companies and others that cause injury. The pubhc
is being told by insurance and medical industry lobbyists that doctors’ insurance rates are rising
due to increasing claims by pauents rlsmg Jury verdlcts and exploding tort system costs in
general.

The insurance industry argués and, worse, cqnv_iricg:_s doctors to believe that patients who
file medical malpractice lawsuits are being awarded more and more money, leading to
unbearably high losses for insurers. Insurers state that to recoup money paid to patients, medical
malpractice insurers are bemg forced {0 raise insurance rates or, in some cases, puil out of the
market altogether - : : :

Since insurers say that jury verdicts are the cause for the current “crisis” in affordable
malpractice insurance for doctors, the insurance industry insists that the only way to bring down
insurance rates is to limit an injured consumer’s abzhty to sue in court. Thisis desmte
overwhelming evidence to the contrary : :

METHODOLOGY

The Insurance Services Office (1SO) — a private, national company — is the country’s
leading supplier of statistical, actuarial, and underwriting information for and about the
property/casualty insurance industry, providing advisory pure premiums (also known as “loss
costs”) to insurance companies and filing them with the state regulators. Its database covers the
large majority of property-casualty insurers in the United States, including companies of all
sizes. [S0 is known for reliable ratemaking practices, on the conservative (high} side of the
actuarial range of reasonableness. This is because ISO makes loss costs for many insurers and
they want to be sure their pricing suggestions are sufficient even for the less successful insurer
that is an 15O member or subscriber. States themselves do not maintain the kinds of aggregated
data records that ISO maintains.



ISO has the Iargest database of audited, unit transaction data of any entity in the United
States. “Unit transaction” means that the data are generated each time a transaction occurs (such
as a policy-being bought or a ¢laim filed or pald) This allows for.a paper trail back to actual
records if ISO audits determine that anvinsureris filing “bad” data. 1SO'audits these data and
requests corrections as necessary based upon that review. - [SO- data therefore represeni the most
‘reliable and iargest tiatabase for deiermlnmg t:rends in msurance costs '

T}ns s:udy was done unde;: the dlrectmn of actuary I Robert Hunter (Darcctor of
Insurance for the Consumer Federation of America; and formier F ederal Insurance Administrator
and Texas Insurance Commissioner).Mr. Hunter purchased from ISO the Chief Executive -
Circular Letters showing the state-by-state advisory loss cost level activity for the years 1995
through 2004. The ISO Chief Executive Circular Letters show, for each line of insurance for
- which: IS() performs statistical and actuarial anaiyms :the prennum changes recommended by
- ISO to'its: insurance company members su’bscmbers and other customers after ﬁlmg and action

hy the state msurance reguiators R e SREREE

“Loss cests” and “Eoss adjustment expenses caiculated by the ISO aré-an accurate
database that can be used to examine when the impact on insurance rates of all insurance
- company payouts and reserves, including jury verdicts “L.oss cost” is the amount that insurance
companies use to pay for claims and for the-adjustment of claims. “Loss adjustmentexpenses;”
include such things as claims ad}uster expenses; defense attomeys’ fees and other legal costs.
Insurers use other parts of the premium dollar to pay for their profit, commissions, other -
acquisition expenses, general expenses and taxes L.oss costs represent the largest part of the
premium dollar for most lines of insurance.” Analyzing loss costs and loss adjusunent expenses is
the most accurate way to determine the specific zmpact of claims, payouts, jury verdicts and the
.-legak system on insurance rates. investment income is not a factor inthese calculatwns “Loss
‘costs”of “Eoss adjustment expenses ? include the oniy cemponents cf the rate that should be
affected by pay(}uts iort costs or “tort reform.”

From these 1SO Clrcular Letters a. wﬁyear (1995 through 20{)4) database was
censtructed for the Physicians’, Surgeons’ and Dentists” (PS&D) Professional Liability line of
insurance. : The database shows the year—by-year changc ISO filed with. each state,” For example,
the data for a state might show that loss costs went up by 5.4 percent in a specific year. We
recorded this chauge for each year from 1995 t0 2004 for each state. ‘Ultimiately we combined
the changes to obtain the total change for the entire period 1995 to 2004, and for 2000 to 2004,

In order to measure the 1mpa4,t on insurance costs of tort law limits, we pIaced the states
into two Cateoories based on the following criteria:

We evaluated the major medical malpractice-related tort law limits enacted by state .
legislatures or by ballot initiative in medical malpractice cases. Decisions as to what constituted
a "major tort law limit" were based on materials compiled by the American Tort Reform

¥ We did this by adding the change for each year to unity fe.g. 5.4 percent added to unity create a factor of 1.054
for that year, We muitiplied the changes together o get a ?Jamr for the eatire 1995 to 2004 period and subtracted
unity to obtain the 10-year percentage change.



Association (ATRA) and the Association of Trial Lawyers of America (A'ITLA) addxtlonal legal
research and consultation with lawyers or lobbylsts in every state.

We defmcd asa.’ magor tort Iaw hrmt any provmon enacted by a state Iegwiature or:by
imtia_m.e that- ATRA and ATLA define as-a "tort reform,” with certain-exceptions explained-
. below. .Included are: caps on-damages (economic, non-economic-and/or punitive damages),
modifications to joint and several liability, modifications to the collateral source rule, structured
settlements (except if optional for plaintiffs), limits on prejudgment interest, limits on
contingency fees for plaintiffs’ attorneys, and statutes of repose. (See Appendix B for
descriptions of these terms.) Certain unique state. statutes are also included, such-as Virginia’s
Birth-Related :Neurological Injury Gompensation Act,-an injury compensation fund for -
catastrophically mjured newborns that precludes non-economic and pumtlve damages.

Not mciuded exther because they var;ed wzdeiy for different causes of actmn were part of
._the common law or were court 1rnposed (this study is oniy evaluating the impact- of-legislative or
voter responses), were limited to narrow causes of action, or varied so widely from state to state
as to make them impossible to compare, were: statutes of limitations, punitive damages standards
{many are coutt 1mposed) review boards, arbitration rules,,, or wrongful death statutes.

_ Somet;mes as with joint and severai ilabihty, the k:glsiature decxded o mcdxfy the faw in
some respect. Othertimes, it decided to.abolish the doctrine altogether. Also, caps.on damages
vary in size. No.subjective weight was attached to any of these decisions, or to the reforms
themselves. The assumption was that whatever-was enacted was what the legislature was
convinced was necessary to bring down insurance rates, among other-things, in-that state at that

- time. The longer a tort limit has been in effect, the more weight has been attached 1o its expected
impact on costs over time. If a.law was struck down as unconstitutional, appropriate wezght is
; gwen dependmg on how many years the law was m effect : o :

Staies were then dlwded mto two catecorles plus the District of Coiumbia Category 1
represents the states with the most tort limits passed over time, Caiegory 2 the fewest

T he state iaw breakdowns are hsted in Appenchx A

Fm_mN:--G's |

Nationaily, both the 10-year average increase in medical malpractice loss costs, and the
5-year average increase, which reflects virtually the entire length of the hard market of
skyrocketing rates, are only 4.8 percent and 4.3 percent, respectively. That means loss costs
have generally moved up slowly; if rates suddenly jumped, there is a cause for this viher
than the legal system or loss costs generally. '

Notably, this tive-year hard market average change was the same for California — 4.4
percent - a state that has had & $250,000 cap on noneconomic damages since 1975.



“Tort reforms” have not affected loss costs. Over the last five years, while insurance
~‘companies- dramaﬁcaily raised doctors” -prémiums. durmg the “hard market,” those insurers’ loss
. costs rose slowly across the country.- Between 2000 and 2004, states with fewer 1imits on tort
law saw an average annual increase in medical malpractice loss costs of 3.8 percent, while those
wﬁh more lmnts saw a shghﬂy la.rger average increase of 4.8 percent.

Lookmg back over a decade shows the same trend tort reforms” did not make a

in mediuai maipracuce Joss costs of 5.0 percem and states th more lli’nltS saw a smniar Iﬂvyear
average increase in medical malpractice loss costs of 4.5 percent.

il AVERAGES
10 5

“STATE 1995 1. 1996 . 1997 1968.1 19889 2000 2001 : 20021 20031 2004 { Years | Years
Category 1 States (more fort hrmts): _ ] : . 5
Alaska 0% 1 0% 0% 0% ° 0% 0% 0% |\ 0% " 0% 0% 0.0%:! - 0.0%
Calif, na na na na na o 1% 3% 1T% 2% 1% | na | ~44%
Colo, 8% | 16% 0% 0% 12% 1 3% 0% -3% 1% 2% 3.3% | 0.6%
Conn, -15% 0% 1 10% 14% 8% | 8% 9% | 12% | 12% 8% 6.4% 8.4%
Florida 0% 0% 0% 19% | -19% . 2% ] 8% 7% 7% 0% 3.4% 8.8%
Idaho 0% 0% 7% 0% 0% | 5% L 06% ) 12% 1 23%:1. 25% . B80% | 148%
Hinols 18% | 22% -3% 0% . -18% 0% | -10% @ 27% 5% | 25% 6.5% 9.4%
indiana 15% | BO% 0% 30% @ -15% -1% -14% -4% | .12% 0% 4.9% | -6.2%

lowa 0% Q%5 0% 4 1% | 0% T% | 12% T% | 10% L 11% ] 6.1% 9.4% |

Louisiana 9% | 20% ! 0% 0% 0%~ 16% 1 0% . - -1% 8% 11%:1 B83%  68%

Maing 0% 0% . 0% 9% 0% 8% 0% 2% 0% ;. 0% 1.8% 2.0%
Mich, - A1% 0 -10% 0 0% 1 18% | 16% 0% 7% 6% -5% 5% 1.4% 0.2%
Mo, 56% | 20% i -12% | -13% 6% 0% ; -17% “9% 1 13% 1 25% 1 57% | "24%
Mt, -10% 0% 0% 20% @ 10%  13% @ 14% @ 19% ! 12% @ 24% | 10.2% | 16.4%

| Neb, 0% | 10% . .10% 8% ;0% 1 0% . -8% 0%.4. 12% [ 13% ). 4.3% - 3.4%
Nevada 0% ¢ 0% | 25% 0% { 23%;  26% 1 20% | .20% | ~25% .. 0% ] 138% 1218.0% .
AN P 0% % 0% 0% 0% 1 W% 11% 0 M10% 1 5% 8% -0 3% 1R3BY%
N.D. 0% 0% 1% 0% 2% o 0% 0% 0% 2% 10 0% 0,3% 0.4%
Ohio 14% | 15%. 0. -24% 0% 0% -3% 0% | 16% 3% 12% ] 33% ... 58%
Oregon 0% @ -15% 0% | 0% 0% | 25% . 28% 0% 2% 0% 41% : 11.2%
S.D, 0% 0% 1% 9% 0% 7% 4% ~1% -2% 0% 1.0% 0.0%

- Texas = na na inatognac g bna ‘ina sl ipg s oipa v ipa il na o na
Utah - - 0% 0%k 0% | 48% 1 19% . . 16% | . B% 6% 4% 0% 3. 85% 1 - 56%
Wash, 0% 0% 0% 4% i 0% 5 12% .. 0%. 4% 3% . 11% 34% . 6.0% i
Wise. T0% 0 30% 1 0% 0% 0% L 5% 2% | -5% ~1% 1 -3% 1 04% ! -53%
Category 2 States (fewer tort flimits): i )

Ala. 15% 0% | 0% . 0% . 0% 0% 0% 2% 1% 1 0% ] 26%  22%
Arizona 0% 0% | 16% 28% | 13% . 12% . 14% 0% 3% 9% 9.5% 786%

. Ark, 19% | 10% 0% 17% 0%  15% “T% 2% 7% 6% 6.9% 4.86%

Do 0% @ -10%  25% 10% 0% 18% 0% 0% : 10% 0% 5.4% 5.8% |

Dela, 0% | 0% 0% 4% | -T% | -10% -6% 7% 6% 00% | -2.0%
Ga. 0% 8% 18% 0% A% 1% 0% 0% . 10% 4.0% 2.4%
‘Hawali  na  na na na rna na na na na__ ina na na 5
Kansas 0% 0% @ 25% . 25%  23% -15% -19% 10% 3% 7% | 39% 68%

Ky C% = T% 0% A% 0%  -22% 3% . 7% 4% | 36 56%

Mg 30% 0% . 7% -11% .. -9%. -12% % 8% 12% | 35% -0.2%

. Mass, na_ . na i na na na ‘na . na na ' na ;

CMinn. 0% 0 14% . 8% - 0% . 0% 5% 6% 1 02%  -0.8%
Miss. 5% 0% 0% 0 23% 9% 18% . 22% 1 11.8% @ 12 2% :
NH. 0% -10% 0% 41% . 15% 0% 0 13% | 122% ; 17.2%




STATE 1995.1 . 1986 | 1998 | 1999 2000 . 2001 2002 2003 ' 2004 | Years | Years
NM. T 0% 25% | 5% 0% 0%.. 18% & 11% -'-1'7%”_ A% 1 -3% 1 48% L 34%
NG 7 0% 31% | 9% 0% 1 0% 1% 3% 10% | 2% 1 22% ) 7.2% " 6.4%
Okla. QU 0% 200 S O A e R RN 8% o T 5 i20% . D.8%
Pann. 0% 0% | 15%: 0 - ~B% i--13% 1 2% ;o -B% 0 14%0 B% 1 25%l 40% . 18.2%
R4, 0% 1 0% 0% 0% 0% 1 0% 0% 0% 0% 0% | 0.0% 0.0%
S.C. 0% | 25% 0% 0% ! 0% 0% | 16% 0% 25% | 22% | 88% @ 126%
Tenn, © CFUEOUFEN0% T 0% 0 19% 0 T 0% 11% 5% 8% 0% U 1B% T 58% 0 8.0%
N o A% 0% 0% 1B 1% 9% 8% 1 0% 8% %] ET% S 8.2%
Virginia, .. 12%:1 0% | 21%. -29% . 0% .. -8% . 8% -~ 0% | 2% 18%] :8.2%  4.0%
TWY, 25% 1 22% | 9% 6%, 1. . 0% 0% | 12% 0%, | 10% - 0% 6.4% | B4A%
Wyo, 0% 1 0% Q%1 0% 4% 6% 0% 0% 0% 0% 3 20% 1.2%
Category1.1°3.1% | 7.9% | 0.6% | 7.9%  1.5% | 57% | 1.7% | 43% | 53% | 73% | 45% . 43%
Average Vo
Category 2::1:7.5% . 5.6% ] ! 3%3'-__16.2%' 7% 34% | DA% 1.9% | 4.5% 2%_ 50% | 38%
_Ave'rage TN RPN . : S R R S
National " .| 5.4% | 6.7% : _-.3 2% 194% | 1.6% . 4.6% | 0.8% | 3.1% | 49%" 82%:_ 48% " 4.3%

- 'Average g

!MPLICAT!ONS OF FINDINGS

If the insurance: mdustry assertmns are c:orrect - that a sudden increase or exploswn in
ury awards or payouts in medical malpracﬁce cases over the past’ five years has been the. driving
force behmd increased'i msuranc& rates for doctors then states Shoulcf be expenencmg high

i msnrance ioss cest mcreases

o The da’ca show the opp051te Loss ccsts for: these medlcal mgurzes ‘have moved up.
: 1-'-'_._slow1y = mughly by medacal inflation, as-one mlght ant1<:1pate given the fact that medical -

s malpracnce results in mﬁmes reqmrmg medlcai treatment. Moreover, some states’ with severe.

e and longstandmg caps.on damages have seen 1oss costs rise faster than some states without caps,
": aithough n no: state have 1033 costs jumped szgmﬁcamiy over thas tlme period

nameiy, excesswe compentmn {price cuts) durmg thc soft market droppmg mvestment mcome
“in‘recent years and the resultant hard. ma_rket whlch foﬂewed as msurers played catch up” by

excessweiy ralsmg the rates of doctors

c&%gcw:%%aw'

To our knowlcdge this study is the most comprehensive review of nationwide med;cai
malpractice loss costs over the past 1G years.. The key finding is: the data o not support any
conclusion that the legal system, jury verdicts or payouts drove large insurance rate hikes for
doctors. 'Had the industéy hiked rates in a consistent fashion over time, based on its losses, rates
for doctors would have iricreased only on average 4.3 percent annually over the last five years,
instead of 1006 percent or more for some doctors.



_A'PPENDIX_A

MEDICAL MALPRACTICE TORT RESTR!CT%ONS ENACTED
THROUGH 2004

Alabama .
87 med mal cap, noneconomic (but declared unconstnuuonai in 1)

87: puiﬁtis}e cap (bui declared unconsntunonal in93)
87: collateral source (declared unconstitutional in part in 96, but then overruled in 2000)

99: .punitive cap

j-_.__Aiaska _ -

86: cap, noneconiomic _

86: joint and several liability

86: collateral source rule -

88: joint and several liability (ballot initiative)
97: cap, noneconomic

97: punitive cap

G7: prejudgment interest

Arizona

Pre-1985: med mal collateral source

87: joint and several

' 89 med ma} structureé settlements (but deciared unconsumtmnal in 94) ’

' Arkansas o _
Pre-1985: medical malpractice structured Settléments
03: punitive cap

03 301111; aad several liability

Cal:fﬁrma

Pre-1985:med mal cap, noneconomic; med mal collateral source; med mal contmgeney fees
med mal structured settlements

86: joint and several liability (ballot initiative)

Colorade

86: cap, noneconomic

86: joint and several liability

86: punitive cap

86: collateral source

88: med mal cap, non economic and all damages
88: med mal statute of repose '
&8: med mal structured settlements

92: med mal collateral source



03: med mal cap, noneconomic

Connecticut

Pre-1985: punitivecap, products .

85: med mal collateral source

86: joint and several (i.e. proportional) liability
86: contingency fees

86: structured settlements

Delaware .
Pre-1985: collateral source; med mal conzmgency fees med mal structured settlements_' :

District of Columbia
Pre~1985‘ collateral source

:Florlda S

86: cap, noneconomic {but deciared unconst;tutlonai in 1987)
86: joint and- several liability

86: collateral source

86: med mal structured settlements

86: contingency fees

86: punitive cap

88: med mal cap, noneconomic (depending on arbitration)
99: punitive cap

03: med mal cap, noneconomic

Georgia
8T punltive cap .

+-&7:joint and- several habzhty - :
87: collateral source {(but declared unconstituﬂonal in 91)
03: prejudgment interest

Hawaii g .

86: cap, ‘noneconomic

86: joint and Severai liability (except medlcai pr()(iucts)
86: collateral source (liens)

Idaho

87: cap, noneconomic

87: joint and several liability (except medical products)
87: structured settlements '

90 collateral source

(33: cap, nonecononiic

03: punitive cap

03: joint and several liabilitv, medical products



Iilinois

Pre-1985: med mal collateral source

85: medical malpractice structured settlements

85: med mal contingency fees

95: cap, noneconomic (but declared unconstitutional in 97)

95: joint and several liability (but declared unconstitutional in 97)
95: pumitive cap (but declared unconstitutional in 97)

Indiana

Pre-1983: joint and several hability
86: collateral source

93: med mal cap, all damages

93: med mal contingency fee

95: punitive cap

Towa : : A :
_'_Pre E985 gmnt and several liability; med ma} collateral source
86: structured settiements
'87: collateral source
87: prejudgment interest
87: structured settlements
97: joint and several liability
97: prejudgment interest

Kansas
83: med mal punitive cap (bot expired in 88)
_86: med.mal cap (but declared unconstitutional in 88) _
861 med mal structured settlements {but declared unccnsﬂtutmnal in 88)
87: cap; noneconomic :
&7: punitive cap
88: cap, noneconomic
88: collateral source (but declared unconstitutional in 93)

Kentucky
88: joint and several liability (but codified common law mie)
88: collateral source (but declared unconstitutional in 93)

Louisiana

Pre-1985: med mal cap; med mal structured settlements (Patients Comp. fund); joint and sev cral
lizbility

87: joint and several liability

87: prejudgment interest

96: jomnt and several liability

03: med mal cap, noneconomic, for cases against nursing homes

Maine
85 med mal structured settlements



85: med mal conimgency fees
88: prejudgment interest
89 med mal collateral source

\/Iaryland

Pre-1985: coliatera} source . ..
86: cap, noneconomic

86: --Stmctﬁred sextl-ements

Massachusetts

86: med mal cap, noneconomic
86: med mal collateral source
86: med mal coﬁtmgency fees

~ Michigan |
.2 86: ‘med mal cap, noneconomxc '

g6 _collaterat source

. 86: structured settlements '

- 86: p;ejudgment interest

87: joint and several liability
93: med mal cap, noneconomic
95: joint and several liability

Minnesota-

86: cap, noneconomic (but repealed in 90)
86: collateral source

86 prejudamem interest

L .._j88-" 'omt and severai 11abxht§ s

Mlssmmppl
89: joint and several liability
98: med mal statute of repose
02: med mal cap, noneconomic -

02 joint and severai habtilty, med mal -

04: 'med mal cap, noneconomlc
04:cap, noneconomlc

04 punitive cap

04 joint and several liability

Missouri

86: med mal cap, noneconomic

86: med mal stractured settlements
7. joint and several liability

87 collateral source

Montana:
7: joint and several liability {but declared unconstitutional in 94}




87: collateral source

95: med matl cap, noneconomic
95: med mal structured settlements
97: joint and several liability

03: punitive cap

Nebraska

Pre- 1985 collateral source

Pre-1985: med mal cap, all damages (cap increased in 92, 03)
86: prejudgment interest (but improved prior standard)

92: joint and several liability (but improved prior standard)

Nevada
Pre-1985: med mal collateral source’-

87 joint and Sﬁverai habﬂaty

 89: punitive cap -

~02: med mal cap, noneconoﬁuc '

02: joint and several liability -
04: med mal cap, noneconomic (1n1t1at1ve)
04: joint and several liability (initiative)
04: structured settlements (initiative)

New Hampshire

86: cap, noneconomic (but declared unconstitutional in 91)
86: punitive damages abolished

89: joint and several liability

. 95: pre;adgmem mterest S

i f-GI pre ;ﬂdgment mterest

New Jersey

Pre-1985: contingency fees
87: joint and several 11ab111ty
BT coilatera} source '
":95: punitive cap
95; ;mni and several hablhty

New Mexnco

87: joint and several liability (but codified common law)
92: med mal structured settlement

92: med mal cap (except punitive damages)

New York

86: joint and several liability
86: collateral source

86: structured settlements

86: med mal contingency fees
03: structured settlements



North Carolina
05: punitive cap

North Dakota’

87: joint and several liability
87: collateral source

87: structured settlements

93: punitive cap

95: med mal cap, noneconomic

Ohio

87: joint and several liability

87: structured settlements

96: cap, noneconomic (but declared unconstitutional in 99). -

96: Jomt and- several liability (but declared unconstltutmnal in 99)._'.-_ : :

96! pumtive cap (but declared unconstatuuonal in99) :
. 96: collateral source (but declared unconstamtmnai in 99)
96: pre}udgment interest
03: med mal cap, noneconomic
03: joint and several lability
03: collateral source, med mal
04: cap, noneconomic
04: punitive cap
04: collateral source
04: prejudgment interest

i leahema*

86 pre;udgment interest

95: punitive cap

03: med mal cap, noneconomic
03: collateral source

03 prejudgment interest, med mal
- 04: med 'mal cap, noneconomic
04: joint and several Liability

04: prejudgment interest

Oregon :

87: cap, noneconomic (but declared unconstitutional in 99) ;
87: joint and several liability :
87: med mal punitive damages abolished against doctors
87: collateral source

95 joint and several liability

Pennsyivania
Pre-1985: med mal collateral source
96: med mal punitive cap




02: jaint and several jl:iability
02: collateral source
02: structured settlements - = -

Rhode Island
86: med mal collateral source
87: prejudgmém interest

 South Carulma
Pre 1985: med mai structured settlernents (Patient Comp. Fund. wﬁh annual cap)

South Dakota -
Pre-1985: med mal collateral source
_ Pre 1985: med mal cap, NONECONOMIC
- 86:med mal: ‘cap, economic (but declafed unconstaiuuenal 96)
o 5@'_'86 med mal structured settlements SR AR
: .-'JS? jOlﬂt and Severai habahty '

: Tennessee
Pre-1985: med mal collateral source

Texas
87: med mal cap (but declared unconstitutional in 88, although allowed for wrongful death in-90)
87; joint and several liability T -
87: punitive cap
87: prejudgment interest

.95 joint and sevaral l1ab1hty _

: __.':95 pumtwe cap o R

~03:'med mal-cap; NONECONOmic:

03: joint and several liability
03: prejudgment interest

.Utah i

-85: med: mal coilateral source

86: med mal cap, noneconomic
* 86: joint and several liability

86: med matl structured settlements

99: joint and several Hability

Vermont:
Pre-85: joint and several liability

Virginia

Pre-1985: med mal cap (although cap raised in 83 and 99)

87: med mal (children injured at birth, no right to sue, no noneconomic or punitive darmages)
&7: punitive cap



Washington

Pre-1985: punitive cap; med mal collateral source

86: cap, noneconomic damages (but declared unconstitutional in 89)
86: joint and several liability

§6: structured settlements

04: prejudgment interest

West Virginia

86: med mal cap, noneconomic

86: med mal joint and several liability.
03: med mal'cap,'noneconomic

03: joint and several liability

Wisconsin

Pre-1985: med mal (Patient Compensation Fund) -
86: med mal-cap, noneconomic (but expired 90)
-86: med mal contingency fees .

95: med mal cap, noneconomic

93: joint and several liability

95: med mal structured settlements

95: med mal collateral source

"Wyoming
86: joint and several liability.



| 'APPENDIX B
GLOSSARY OF COMMON “TORT REFORMS”

::':'Coiiateml Seurce Rule The cena{eral source mie prevents a wrongdoer frorﬂ reducmg 1ts

) fate ';r_ece;vc) from outmde sources. Payments from out51de sources means those umeiated to the

) ""wrongdoer like heaiih or dzsa‘blhty insurance, for which the injured. party has already paid '
premiums or taxes. The rule also preve:nts juries from’ iearmng about such collateral paymentb, 50
as'not to unfairly influence the verdict. States that have modified this rule have either completely
repealed it, mandating that payments received from health i insurance, social security or other
sources be used to. reduce the wrongdoer s hablhty, or; they allow }HH@S to hear durmg tnaI about

."-'Caps ((m Damages) A damages cap isan arbztrary cexhng on the amount an mjured party can
“feceive in compensation by ajudge. or jury 1rrespectwe of what the ev;dence presented at a trial
'proves compensatmn should be. A cap is usuaﬂy definedina stamte by a dollar figure

- ($250 000, SSGO 000, ete.). Caps usurp the authorlty ofj juries and Judges Who listen to the b

evidenceina case to decide compensatmn based on each specxﬁc fac‘s sztuatzon Severai siates

' ':have decia.red caps unconstitutionai '

Conting'é'ncy Fees 4~'-'Un'dér'a cbntingéhcy':féé'érréhgémént ‘a lawyer agrees to take a case on
behaif of an m;ured chent w1thout obtammg any moncy up, front from the cheni ’Fh1s isa nsk

' """";'system pro mjured ¢o sumers w o éuld not. otherms& afford lega} representatmn w;th
) access to the ceurts Typwally, states Iumt contmgency fees by cappmg them sometlmes Weli

. i mcreases The prmmpai unpact of conimgency fee lumts 15 to make it iess hkeiy attomeys éan
- afford to risk brmgmg many cases, paﬁwuiariy the more costly and compiex ones, prowdmg
§ pracncal zmmu’mty for many wrongdoers BT T

Joint and Several Liability — The doctrine of joint and several hability is a fairness rule,
developed over centuries to protect injured consumers. It applies when more than one defendant
is found fully responsible for causing an injury (not 1 percent or 10 percent responsible, as is
commonly misstated). If one wrongdoer is insclvent or cannot pay their share, the other fully-
responsible wrongdoers must pick up the tab, to make sure the innocent victim 1s fully
compensated.

Non-economic Bamages — Non-economic damages compensate injured consumers for intangible
but real injuries, like infertility, permanent disability, disfigurement, pain and suffering, loss of a
timb or other physical impairment. Limits on non-economic damages can have a disproportionate



effect on plaintiffs who do not have high wages — like women who work inside the home; -
children, seniors or the poor, who are thus more likely to receive a greater percentage of their
compensahon in the form of non-economm damages if they are mjured

Preju&gment Interest - Prejudgment interest is the amount of interest that accrues on the value
of an mjured consumer’ s elaim between ‘the time he or she files a case, and the final 3udgment

' _Some states penahze vzctlms by prohibitmg pre-judgment interest or by imposing very low limits
on pre—judgment 1nterest rates. Laws that hnnt prejudgment interest can delay timely settlernents
or }udgments mn c1v11 cases by reducmg the menetary mcentive that defendants have to reseive
cases expedlixously ' -

E’umtlve Damages - Pumtwe damages, also known as exempiary damages,” are asse'seed R

' against defendants by Junes or judges to pumsh partwularly outrageous dehberate or harmful

: .-rmsconduct and to deter the defendant and ethers from ¢ engaging'in similar misconduct in the

’ _future Ttis well recogmzed that the prospect of havmg to pay. pumtwe damages ina lawsuit by
'an mjured consumer causes wrongdoers to Operate more safely '

Statute ef Repose A statute of repose for produets completely cuts off hablhty afier an
arbatrarz}yestabhshed number of years, sueh as 10 years or 15 years. A few states heve adopted
statutes of repose to cut off doctors’ and hospitzﬁs habihty for mechc&l m&lpractlce Statutes of
repose apply no matter how serious the injuries, how many injuries have been cansed over the
years by t__he_se_ prpduc_ts_ or serv_lces, Qr_i_i_ow_ reckless the actions of the.wmngdo_er_ wer__c. :

Structured Settlements - A}so calied penochc payments 'structured settlement 1aws either
date, aﬁow defendants to request or allow: courts to Tequirg i:hat some orall payments '

i .awarded bya Judge or Jury be made to- the mjured censumer overa ieng permd of time. In other

words the mjured consumer is prohibited from recezvmg payments ina iump sum. These _
provxsmns increase the haxdshlps of the most seneusiy injured consumers who are hit soon after
an mjury w1th large medma} cests and must make adjustments in transportatmn and. heusmg
Often, the. Iaw aﬂows insurance compames to pocket the money upon the pimntiff 3 death
mstead of paying ittoa dependent spouse or child.



