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he medical malpractice system has frequently been cited as a

contributor 1o increasing health care costs and has been targeted

in many health care reform proposals as a potential source of

savings. The medical malpractice system can add to the costs of
health care directly through increases in malpractice insurance pre-
miums, which may be passed on to consumers and third—party pavers in
the form of higher fees. However, total direct costs of the medical mal-
practice system represent less than | percent of overall health care costs
in the United States.

The medical malpractice system may also increase costs indirectly by
encouraging physicians to practice defensive medicine. In this assess-
ment, the Office of Technology Assessment first examines the nature of
defensive medicine, adopting a working definition of defensive medi-
cine that embraces the complexity of the problem from both the physi-
cian and broader public policy perspectives. It then presents and critical-
by examines existing as well as new evidence on the extent of defensive
medicine. Finally, it comments on the potential impact of a variety of
medical malpractice reforms on the practice of defensive medicine.

This assessment was prepared in response to a request by the House
Committee on Ways and Means and the Senate Commitiee on Labor and
Human Resources. The report was prepared by OTA staff, but OTA
gratefully acknowledges the contributions of the assessment advisory
panel, numerous researchers who did work under contract to OTA, and
many other dividuals who provided valuabie information and re-
viewed preliminary drafts. As with alt OTA documents, the final respon-
sibihity for the content of the assessment rests with OTA.
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Findings
and
Policy
Options 1

SUMMARY OF FINDINGS

. Defensive medicine occurs when doctors order tests, proce-
dures, or visits, or avoid certain high-risk patients or proce-
dures, primarily (but not necessarily solely) because of con-
cern about malpractice liability.

« Most defensive medicine is not of zero benefit. Instead, fear of
Hability pushes physicians’ tolerance for medical uncertain-
ty to low levels, where the expected benefits are very small
and the costs are high.

«Many physicians say they would order aggressive diagnostic
procedures in cases where conservative management is con-
sidered medically acceptable by professional expert panels.
Most physicians who practice in this manner would do so pri-
marily because they believe such procedures are medically
indicated, not primarily because of concerns about liability.

»1t is impossible to accurately measure the overall level and na- :
tional cost of defensive medicine. The best that can be done
is to develop a rough estimate of the upper limits of the extent
of certain components of defensive medicine.

Overall, a smalil percentage of diagrostic procedures--certatn-
ly less than 8 percent—is likely to be caused primarily by
conscious concern about malpractice liability. This estumate
is based on physicians’ responses to hypothetical clinical
scenarios that were designed to be malpractice-sensitive,; |
hence, 1t overestimates the rate at which defensive medicine
is consciously practiced in diagnostic situations.
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* Detensive medicine has a substantial influence
on physicrans” behavior in certain isolated
clinical sitwations: for example, Caesarean
deliveries in childbirth and the management
of head injuries in emergency rooms.

» Physicians are very conscious of the risk of be-
ing sted and tend to overestimate that risk. A
large number of physicians believe that being
sued will adversely affect their professional,
financial. and emotional status.

» The rele of the malpractice system as a deterrent
against too little or poor-quality care--one of
its intended purposes—has not been careful-
ly studied.

* Traditional tort reforms—particularly caps on
damages and amendments to the “collateral
source” rule—reduce malpractice insurance
premiums, but their effects on defensive
medicine are lurgely unknown and are likely
to be small. To the extent that these reforms
do reduce defensive medicine, they do so with-
out differentiating between defensive prac-
tices that are medically appropriate and those
that are wasteful or very costly in relation (o
their benefus,

=One malpractice reform that directly targets
wasteful and low-benefit defensive medicine
is to enhance the evidentiary status in mal-
practice court cases of selected clinical prac-
tice guidelines that address situations in
which defensive medicine is a major prob-
lem. The overall effects of this reform on
health care costs would probably be small,
however, because only a few clinical situa-
t 1ons represent clear cases of wasteful or low-
benefit defensive medicine.

» The fee-for-service system both empowers and
encourages physicians to practice very low-
risk medicine. Health care reform may
change financial incentives toward doing
fewer rather than more tests and procedures.
If that happens, concerns about malpractice
liability may act to check potential tenden-
cies o provide too few services,

INTRODUCTION

For more than two decades many physicians. re-
searchers, and government officials have claimed
that the most damaging and costly result of the
medical malpractice system as it has evolved in
the United States 1s the practice of defensive medi-
cine: the ordering of tests, procedures, and visits,
or avoidance of certain procedures or patients, due
to concern about malpractice hiability risk.

Calls for reform of the medical malpractice sys-
tern have rested partly on arguments that such re-
forms would save health care costs by reducing
doctors’ incentives to practice defensively. Such
an argument even found its way into the 1992
presidential debates, when President Bush con-
tended that “the malpractice ...trial lawyers’ law-
suits ...are rupning the costs of medical care up $253
to $30 billion.™ {35)

Such claims notwithstanding, the extent of de-
fensive medicine and its impact on health care
costs remain a matter of controversy. Some critics
claim that defensive medicine is nothing more
than a convenient explanation for practices that
physicians would engage in even if there were no
malpractice law or malpractice lawyers,

This Office of Technology Assessment (OTA)
study of defensive medicine grew out of congres-
sional inferest in understanding the extent to
which defensive medicine does. indeed, influcnce
medical practice and how various approaches to
reforming the malpractice system might alter
these behaviors.

The assessment was first requested by Con-
gressman Bill Archer, Ranking Republican Mem-
ber of the Committee on Ways and Means, and
Senator Orrin Hatch, a member of OTA’s Technol-
ogy Assessment Board. Other members of OTA's
Technology Assessment Board also requested
that OTA examine these issues, including Senator
Edward M. Kennedy, Chairman of the Committee
on Labor and Human Resources: Congressman
John D. Dingcell, Chairman of the Committee on
Energy and Commerce: and Senators Charles E.
Grassley and Dave Durenberger.

OTA addressed the following questions:



* What is defensive medicine and how can it be
measured?

» ‘What are the causes of defensive medicine?

» How widespread is defensive medicine today?

» What effect will current proposals for malprac-
tice reform have on the practice of defensive
medicing?

= ‘What are the implications of other aspects of
health care reform for the practice of defensive
medicine?

OTA also published a background paper in
September 1993, fmpact of Legal Reforms on
Medical Malpractice Costs, which summarizes
the current status of malpractice law refornms in the
50 states and evaluates the best available evidence
on the effect of malpractice system reforms on
physicians’ malpractice insurance premiums.

DEFINING DEFENSIVE MEDICINE
OTA defines defensive medicine as follows:

Defensive medicine oceurs when doctors order
tests, procechies, ov visits, or avoid high-risk
patients ar procedures, primarily (but not neces-
sarily soley) to reduce their exposure to mal -

practice liability. When physicians do extra tests
or procedures primarily to reduce malpractice
liability, they are practicing positive defensive
medicine. When they aveid ceriain patients or
procedures, they are praclicing negalive defen-
sive medicine.
Under this definition, a medical practice is defen-
sive even if it is done for other reasons (such as be-
lief in a procedure effectiveness, desire to reduce
medical uncertainty, or finpancial incentives}, pro-
vided that the primary motive is to avoid malprac-
tice risk. Alse, the motive need not be conscious.
QOver time some medical practices may become s0
ingrained in customary practice that physicians
are unaware that liability concerns originally mo-
tivated their use.
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Most impertantly, defensive medicine is not al-
ways bad for patients. Although political or media
references to defensive medicine almost always
imply unnecessary and costly procedures, OTA’s
definition does not exclude practices that may
benefit patients. Rather, OTA concluded that a
high percentage of defensive medical procedures
are ordered to minimize the risk of being wrong
when the medical consequences of being wrong
are severe:

OTA asked panels of experts in three medical
specialties-cardiology,
(CBIGYN), and surgery-to identify cdlinical sce-
narios in which they would expect the threat of a

cbstetrics/gynecology

malpractice suit to play a major role in their own
of their colleagues’ clinical decisions. The groups
identified over 75 scenarios, all of which involved
a patient presenting with a probable minor condi-
tion but with a small chance for a potentially very
serious or fatal condition.

Thus, concern about malpractice Hability
pushes physicians’ tolerance for uncertainty about
medical outcomes io very low levels. Stated
another way, concemns about liability drive doc-
tors to order tests, procedures, and specialist con-
sultations whose expected benefits are very low.
Using such medical technologies and services (o
reduce risk to the lowest possible level is likely to
be very costly even when the price of the proce-
dure is low, because for every case where its per-
formance makes the life-or-death difference, there
will be many additional cases where its perfor-
mance is clinically inconsequential.

THE EXTENT OF DEFENSIVE MEDICINE

B Measuring Defensive Medicine

OTA searched for evidence of defensive medicine
in the existing literature and also conducted and
contracted for new analyses where feasibility and

Physicians may stop performing ceriain tests or procedures by deing so they can eiminaic the need for costly or hard-to-find malpractice

insurance to cover these activities. The most frequently cited examples of neg

sve defensive medicine are decisions by famdy practisoners and

even some obsterriim-gynecalogists o stop providing  obstetrie services. These  decisions may be 2 result of higher malpractice insutance

premeivmms for physioans who deliver habies
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costs permitted. Une conclusion from these efforts
1s that accurate measurement of the extent of this
phenomenon s virtually tmpessible.

There are only two possible approaches to esti-
mating how often doctors do (or do not do) proce-
dures for defensive reasons: ask them dircctly in
surveys, or link differences in their actual proce-
dure utilization rates to differences in their risk of
lability. Both of these approaches have serious
limitations.

If physicians are asked how often they practice
defensive medicine in survey questionnaires, they
may be inclined to respond with the answer most
likely to elicit a favorable political response and
thus exaggerate their true level of concern about
malpractice. Even when physicians are asked in a
more neutral instrument what they would do in
certain clinical situations and why, they might be
prompted if one of the potential listed reasons re-
lates to concern about malpractice suits. On the
other hand, without listed reasons from which to
choose, physicians may respond as if the survey is
a medical board examination and justify their
choices on purely clinical grounds when other fac-
tors do in fact operate. In addition, surveys cannot
uncover defensive practices performed uncon-
sciously by physicians. In short, surveys can elicit
responises that are biased in either direction.

These obvious problems suggest that it might
be better to start with actual behavior as recorded
in data on utilization of procedures and try to as-
certain the percentage of use that arises from fear
of malpractice suits. The only way to measure
such a percentage is to relate variations in utiliza-
tion across physicians to variations in the strength
of the “malpractice signal” across physicians. For
example, physicians practicing in hospitals or
communities with high rates of malpractice
claims or high malpractice premiums might be
more sensitive to malpractice risks and alter their
practices accordingly. Statistical analyses of such
vanations could pick up these differential effects.

To take this tack, data must be available to con-
trol for other factors that can account for differ-
ences among physicians in their vtilization of ser-

vices, mcluding the health status of the patient
population. Often such data are unavailable.

Even more troublesome is the fact that this ap-
proach can pick up only the incremental effects of
stronger versus weaker malpractice signals. It
cannot accurately assess the generalized “base-
fine” level of defensive medicine that may exist in
all physicians’ practices. Professional society
newsletters and other national media often report
on especially large or unusual jury verdicts. Physi-
clans mmay react to these news items as vigorously
as they would to their own or their colleagnes ex-
perience with malpractice claims. Physicians may
be almost as defensive if they face a small risk of
being sued as they are if they face a higher risk.
This is especially likely if they have the power,
with no negative and sometimes positive financial
consequences, to order tests and procedures that
reduce medical risks to their lowest feasibie level.

Despite these problems, OTA undertook new
analyses that offered the best chance, within fime
and budgetary constraints, of adding to the current
state of knowledge about the scope of defensive
medical practice while acknowledging the meth-
adolegical problems described above, OTA-mniti-
ated studies included the following:

* Four separate physician surveys {conducted
Jointly with three medical specialty societies)
containing hypothetical clinical scenarios that
asked respondents to indicate what clinical ac-
tions they would take and the reasons for them.
The survey materials contained no references
to suggest that OTA’s purpose was to study
malpractice or defensive medicine, though
malpractice concern was one of five reasons
listed for each possible course of action.

" An analysis of the relationship between the use
of prenatal care services in low-risk pregnancy
and the level of malpractice risk facing dociors
in Washington State.

= An analysis of the relationship between New
Jersey physicians® responses on a clinical sce-
nario survey and their personal malpractice
claim history.



«An analysis relating changes in New York State
physicians’ obstetric malpractice insurance
premiums to decisions to abandon the practice
of obstetrics.

These analyses join a small preexisting litera-
ture and discussions with experts in the area to
form the basis for OTA’s findings. The following
studies were particularly important evidence be-
cause of their relatively strong research desigas:

« A study by Localio and colleagues of the rela-
tionship between Caesarean delivery rates and
malpractice risk in New York State hospitals
( 128).

« A survey of physicians responses to clinical
scenarios conducted by a Duxe Law Journal
project on medical malpractice (58).

Other studies, including the ninny direct physician
surveys conducted over the years by national
state, and specialty medical societies. are re-
viewed by OTA in this report. Their results are
highly suspect, however, because they invariably
prompt responding physicians to consider mal-
practice liability as a factor in their practice
choices.

B OTA’s Clinical Scenario Surveys
OTA collaborated with three medical specialty so-
cieties to survey their member physicians using
hypothetical chmical seenartos, The three medical
specialty societies were the American College of
Cardiology, the Amernican College of Obstetricians
and Gynecologists. and the American College of
Surgeons. Each of these groups cooperated with
OTA 1w convene a panel of expens. identify clini-
cal scenanios, draw stratified national samples of
their memberships, and generally assistin the de-
velopment and implementation of the surveys.
The selected scenarios were clinical situations
that the panel wdentified as likely to proveke the
practice of defensive medicine. All but one of the
nine chinical scenarios ulimately selected for in-

Chapter 1 Findings and Policy Options | 5

clusion in the four surveys involved clinical en-
counters requiring some diagnostic judgment or
action.2 Virmally all of the clinical scenarios in-
volved patients whose presenting signs and symp-
toms would suggest only minor injury or a self-
limiting problem, with a very small outside
chance of a debilitating or life-threatening  iliness,
Although the panelists were not asked to assess
the appropriateness of different clinical actions or
procedures, implicit in their creation of each sce-
nario was the idea that conservative treatment was
an acceptable course of action.

Across the scenarios, between 5 and 29 percent
of all responding physicians cited malpractice
concern as the primary reason for choosing at least
one clinical action (figure I-1 ), Yet, in six of the
nine scenarios, defensive medicine was cited by
less than 10 percent of all physicians as the prima-
ry reason for choosing at least one clinical action.
The scenario with the greatest evidence of defen-
sive medicine was a case of a 13-year-old boy with
a minor head injury resulting from a skateboard
accident. In that case, almost one-half of all re-
spondents reported that they would order a corn-
puted tomography (CT) scan, and 45 percent of
those who said they would order it would do so
primarily out of concern for malpractice.

Figure 1-2 shows the specific clinical actions
with the highest reporied rates of defensive medi-
cine. These procedures constitute only 23 out of
the 54 "interventionist” actions in the nine scenat-
ios (i.e.. other than waiting or doing nothing).
Physicians who reported they would order the
procedure said they would do so primanly out of
concern about malpractice between 11 and 53 per-
cent of the time. Yet. the percentage of responses
in which the procedure would be ordered out of
concern for malpractice seldom exceeded 5 per-
cent, because relatively few physicians reported
that they would choose the procedure at all.

Across all possible actions in the nine scenar-
ios, excluding waiting or doing nothing, a me-

Thhe vabs neadagnotie sccranems ofuodobstetioad paragenent ot a it ibee s Bidh shagnestic iecertadniy s rohe mdeten

iy the ool of e
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FIGURE 1-1: Extent of Defensive Medicine in the OTA Clinical Scenario Surveys

Number of
Scenarip respondents
Amencar College of Cardiology
Syncope 346
Chest pain 162
American College of Surgeons
General surgeons:
Breast pain 1412
Rectal bleeding 738
Neurosurgeons:
Head trauma 503
Back pain 252

American College of Obstetricians and Gynecologists

Breast lump 1,230
Complicated delivery 1,23¢
Perimenopausal bleeding 634

Percent of physicians who cited
malpractice concems as primary reason
for choosing one or more clinical actions

‘1104

NOTE Results are weighted to reflect the total population of professional society members on which the survey sample was
based Numbers reflect responses to “case” versions of the scenarious oniy {see ¢h 3) See table 3-2 for confidence intervals

of these proportions

SOURCE Off lce of Technology Assesstent, 1894

dian’of § percent of those who chose the proce-
dure or hospital admission said they would do so
primarily because of malpractice concerns {see
table 3-3 in chapter 3).

The surveys covered only three medical spe-
cialties, at least two of which have relatively high
exposure o malpractice liability. Also, the level of
defensive medicine recorded in these scenarios is

“That s, one-haif of the procedures had a percentage score higher than the median percentage; one-half had a percentape score that was

lower than the median.
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likely to be above average for diagnostic encoun-
ters, since the scenarios were explicitly designed
10 evoke concern about liability. Thus, a relativel y
small proportion of diagnostic procedures over-
all--certainly less than 8 percent—is likely to be
caused by conscious concern about malpractice li-
ability.

In virtually all of the scenanos, many physi-
cians chose aggressive patient management styles
even though conservative management was con-
sidered medical] v acceptable by the expert panels.
In most cases, however, it was medical indica-
tions, not malpractice concern, that motivated the
mterventions:

For example, almost two-thirds of alt cardiclogists
reported that they would hospitalize a 50-year-old
woman who had fainted in & hot church with ne
other sericus problems, bul only 10.8 percent of
those would do so primarily out of concern for
malpractice risk. instead, the vast majority of
those who would hospitalize a patient of this kind
reported that they would do so primarily because
it was madically indicated.

Thus, if malpractice risk is a major factor in-
fluencing physicians’ actions in general, it is not
conscious, but works indirectly over time through
changes in physicians assessments of appropriate
care.

It 1s impossible 1o use these very specific clini-
cal scenarios to estimate overall health care costs
that are due to defensive medicine. First, the sce-
narios were selecied to heighten the probability of
finding defensive practices. Second, they involve
very specific presenting signs and symptoms.
Slight changes in the scenarios might vield large
changes in the kinds of procedures chosen and
their consequent costs. OTA did estimate the na-
tional cost of defensive medicine for selected pro-
cedures in two scenanios: Caesarcan delivery in a
difficult labor, and diagnostic radiology in a
young emergency room patient with minor head

njury.

* The annual national cost of “defensive” Caesar-
ean deliveries in cases of prolonged or dysfunc-
tional labor in women between 30 and 39 years
of age is approximately $8.7 million.

= The annual national cost of defensive radiolog-
i¢ procedures (CT scans, skull x-rays, and cer-
vical spine x-rays} in children between 5 and 24
years of age ammiving in emergency rooms with
apparently minor head injuries is roughly $435
million.

Although these estimates in and of themselves
represent a miniscule percentage of total health
care costs, they cover on} v a few procedures per-
formed in very specific clinical situations, and
they reflect only that portion of defensive medi-
cine that physicians practice consciously. The
numbers suggest, however, that if conscious de-
fensive medicine 1s costly in the aggregate, it
would have to operate in a very large number of
clinical situations, each contributing a relatively
small amount to total costs.

Procedure Utilization Studies

OTA’s review of the evidence relating actual
use of services to measures of malpractice risk, in-
chuding the OTA-sponsored studies using this ap-
proach, found only limited evidence that defen-
stve medicine exists. The strongest evidence was
produced in a study by Localio and colleagues of
Caesarean deliveries in New York State ( 128%

New York State obstetricians who practice In_hos-
pitals with high malpractice claim frequency and
premiums do more Caesarean deliveries than do
obstetricians practicing in areas with low mal-
practice claim frequency and premiums. The
odde of a Caesarean delivery in a hospital with
the highest frequency of cobstetric malpractice
claims were 32 percent higher than the odds of a
Caesarean delivery in a hospital with the lowest
frequency of obstetiic malpractice claims {128}

Two OTA-sponsored research contracts that at-
tempted to relate physicians™ ufilization rates to



their actual or perceived malpractice risks faiied to
find significant relationships between the risk of
malpractice and physician behavior

A study of 1,963 low-risk pregnancies managed
by 209 physicians in Washington State failed fo
find a significant relationship between physicians’
personal malpractice suit history or the malprac-
tice claims rate in the county and the use of se-
lected services, such as diagnostic ultrasound
early in pregnancy, referrals to specialists, and
Caesarean delivery (10}

A study of B35 New Jersey surgeons, cardiolo-
gists, obstetrician/gynecologisis, and internal
medicine specialists falled to find a significant
relationship between physicians’ personal mal-
practice suit history and their use of services as
reported in their responses to hypothetical clini-

cal scenarios (73}

Both of these studies were based on a small
number of cases; consequently. failure to find a
significant relationship could mean either that no
relationship exists or that the studies lacked the
statistical power to identify a significant relation-
ship. Also, the New Jersey study did not examine
the malpractice signal that physicians may receive
because they practice in a high-risk locality. Nev-
ertheless, if doctors do react to the sirength of the
‘malpractice signals” measured in these studies,
the changes are not large enough to be detectable
in studies of the size reported here.

OTA commissioned one stdy of “negative”
defensive medicine-—the decision not to provide a
service because of concern about the risk of mal-
practice lability or the availability or cost of mai-
practice insurance. That study also failed to find
significant effects:

Doctors active in obstetrics in New York State in
1980 who experienced rapid increases in mal-
practice insurance premiums between 1980 and
1988 were NOT found to be more likely than phy-
sicians with lower premium Increases to withdraw
from obsletrics practice during the same period
811

Chapter 1 Findings and Policy Options | 8

RECENT FACTORS AFFECTING THE
AMOUNT OF DEFENSIVE MEDICINE

OTA staff talked with over 100 physicians and
health care professionals about their beliefs re-
garding the existence and frequency of defensive
medicine. These conversations reinforced the
findings of opinion surveys that many physicians
believe defensive medicine is an important and
growing phenomenon that distorts their medical
judgment in ways they find very troubling.

I New Technology

Perceptions of increasing risk may arise from the
continual development of new diagnostic tech-
niques and improved therapies for serious condi-
tions. Both of these technological trends could
make the consequences of not testing more sen-
ous., The availability of more accurate or early
tests or new therapies changes a natural risk—for
example, the risk of death from disease—into a
preventable risk, and places a new burden on the
physician to correctly interpret the results of the
test. When a medical technology is new, physi-
cians may have greater uncertainty about the ap-
propriate indications for its use and therefore more
conscious concern about the potential for liability:

A urologlst interviewed by OTA described his
practice of ordering 2 prostate specific antigen
{PSA) test, a screening test for prostate cancer
first available in 1990, on all men over age 50
who come to his office, regardless of their com-
plaint, and despite his befief that the test may, in
the end, do more harm than good

A cardioclogy fellow who makes daily decisions
about the choice of clot-dissolving drugs in heart
attack patients described the difficulty she and
her colleagues are having evaluating the evi-
dence on he relative effectiveness of newer ver-
sus oider drugs under specific conditions of use
and in different kinds of patients She and her
coileagues openly discuss the potential for a
malpractice suit if a patient dies when the less
costly thrombolytic agent is used
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The fear of malpractice does not operate alone to
stimulate the diffusion of new technologies, how-
ever. As with all medical practices, a complex
array of factors influences physicians® decisions
to adopt new technologies:

in an QTA-sponscred study of low osmolality con-
tfrast agents (LOCAs), a new kind of contrast me-
dia injected in patients undergeing certain diag-
nostic  x-ray  examinations, Jacobsen and
Rosenquist found that legal concerns ranked
seventh out of 11 possible factors in decisions on
whether or not to use this expensive new technal-
ogy. Clinical factors, such as patient safety and
comfort, were ranked as the most important de-
terminanis by the responding physicians (105).

I Changing Consequences

of Malpractice Suits
Another reason for growing concern about the
malpractice system is that the negative conse-
quences to physicians of being sued appear to be
on the rise. For the majority of physicians, a single
malpractice suit does not have a significant impact
on personal finances or professional status. Re-
cent federal and state laws reguiring reporting of
malprtictice claims to a central repository. how-
ever, may increase the professional and financial
significance of even a single lawsuit in the minds
of physicians.

Since 1990, federal law has required malprac-
tice insurers to report all payments on behalf of a
physician to a National Practitioner Data Bank
(NPDB). The NFDB maintains a short narrative
on the incident. and this information must be ac-
cessed by hospitals when hiring new staff and cv-
ery two years for review of current staff (45 CF. R
Sec. 60. 10). It can also be accessed by other poten-
tial employers. Some states also have malpractice
reporting requirements tied to licensing or disci-
plinary processes.

None of the federal or state databanks currently
n place is open to the general public. Yef the ongo-
ing debate as to whether to allow public access to
the federal NPDB ( 165) may have already in-
creased physicians’ anxiely about being sued.

THE IMPACT OF MALPRACTICE REFORM
ON DEFENSIVE MEDICINE

OTA assessed the impact of malpractice reforms
on the practice of defensive medicine. Qther im-
pacts of malpractice reform may be as or even
more important than defensive medicine, inciud-
ing tmpacts on

=the quality of care,

ethe physician-patient relationship,

eaccess to the legal system,

=the adequacy of compensation for medical inju-

Tics.

These other impacts of malpractice reform have
been reviewed extensively elsewhere (12,21,37,
102,122,191 ,2084,243) and are not discussed at
length in this report.

Predicting the impact of any malpractice re-
form on defensive medicine is very difficult, be-
cause there 15 little understanding of which specif-
1c aspects of the malpractice system actually drive
physicians fo practice defensively. Is it shmply dis-
taste for having one’s clinical actions called into
guestion? Is it distaste for having one’s actions
judged by lay juries? Is it a desire te avoid court
trials? Is it a fear, however unfounded, of being fi-
nancially ruined? Or is it the belief that the legal
standard of care is so capricious that the system of-
fers no clear guidelines for how to avoid liability?

The relative importance of each of these factors
in explaming motivations for defensive medicine
will determine the effect of specific malpractice
reforms on defensive medicine. For example, if
physicians are afraid only of the extremely low
chance of financial ruin, then reforms that elimi-
nate the possibility of such an event might reduce
defensive medicine even with no major changes in
the system. But if physicians abhor the prospect of
having to defend their judgment in any forum,
then malpractice reformers would have to find
ways to substantially reduce the frequency with
which claims are brought, regardless of the proc-
ess for resolving those claims.

OTA assessed how different kinds of tort re-
forms would address the various aspects of the
malpractice system that might motivate physi-



cians 1o practice defenuively, We also analyzed the
extent to winch different proposals address the
fundamental problem of how tw discourage defen-
stve practices that are clearly wasteful or very
costly in relation to their bene fits without discour-
aging “pood’ defensive practices.

B Traditional Tort Reforms

Over the past 20 years, almost every state has
passed some type of medical malpractice tort se-
form. Most of the legislative activity occurred
during the mid-1970s und mid-1980s, n response
to two malpractice “crises” marked by rapid in-
creases in medical malpractice insurance pre-
miums (22).

The “traditional™ tort reforms enacted by many
states have, for the most part, tinkered with the de-
tatls of the cxisting system, leaving malpractice
cases in the tort system. The goal of most of these
state-level reforms has been to reduce maipractice
isurance premiums by hmiting the number of
claims, the costs of resolving a clum, or the dam-
ages that can be puid. The reforms adopted most
widely in the states include:?

* shortening the statute of Hmitations (the time
period in which a suit can be brought),

« limiting plaintiffs’ attorney fees,

* requiring or allowing pretrial screening of
claims,

* placing caps on damages,

* amending the collateral source rule (requiring
or letting the jury reduce the award by the

amount received from health or disability in-
surance), and

*» periodic payment of damages (instead of up-
front lump-sum payment}.

Although some of these reforms effectively limit
the direct costs of malpractice (i.e., malpractice
insurance premiums) (236), evidence of their ef-
fect on defensive medicine 15 weak.
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The best evidence that physicians’ behavior
can be altered by reducing the {requency with
which plaintiffs sue, or the amounts that can be re-
covered when they do, comes from a study of the
impact of malpractice risk on Caesarean delivery
rates in New York State { 128, 129). That study,
which found a systematic relationship between
the strength of various malpractice risk measures
(ie., claim frequency and insurance premiums)
and Caesarcan delivery rates, is consistent with
the hypothesis that tort reforms that reduce claim
frequency or malpractice premiums will reduce
defensive behavior. Yet. it is unknown how far
Localio’s findings for obstetricians and Caesarean
rates can be generalized to other states, specialties.
clinical situations, or procedures-especially in
light of the failure of other studies funded by OTA
to find 2 correlation between malpractice nsk and
clinical behavior.

To the extent that physicians respond not to the
absolute risk of suit but o their inability to predict
what kinds of behavior will lead to a suit, they may
behave defensively even in the face of very low
malpractice risks. Malpractice reforms that limit
damages or reduce claim frequency without mak-
mg the system more predictable may not have
much effect on defensive behavior. In the early
1970s, when malpractice claim frequency and
premiums were quite low compared with today’s
fevels, there was still considerable concern about
defensive medicine { 13, 14,20,58,243).

Some experts have suggested that states (or the
federal government) develop compensation
gutdelinegs to help juries determine a “far” award
for noneconomic damages (i.e.. “pain and suffer-
ing”) {23a). The guidelines would be keyed to
characieristics of the plaintff and his or her inju-
ries. including age and type or level of disability.
This approach would be less punishing to sericus-
by injured plaintiffs than a single cap on damages
applicable to all cases, and it would also promote
consistency in amounts awarded across juries and
jurisdictions.

* Fora detinhed comperdiun of the current smpiementation of these reforms i the SO atites s OTA'S hacheronnd paper on the subaedt
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The effect of such compensation guidefines on
claim frequency is unpredictable. because they
would probably raise some awards while fowering
others. If the mean award declined, claim frequen-
cy would decline as plaintiffs” attorneys weighed
the lower potential payouts from success against
the cost of pursuing a case. Such marginal reduc-
ton in claim frequency would probably not do
much to induce physicians to reduce defensive
medicine.

One problem with the traditional tort reforms
enacted by the states is that their effect on defen-
sive medicine is not very well targeted. While they
may reduce physicians’ general anxieties about
being sucd, these reforms do not send specific sig-
naly about which defensive practices are more or
less appropriate.® Thus, even when limits on ac-
cess to the courts or on amounts that can be recov-
ered do reduce defensive medicine, they may do
so indiscreminately, reducing appropriate as well
48 tRappropriate practices.

E Recent Malpractice Reform Proposals
Recent proposals for malpractice system reform
go beyond the traditional approaches of the 1970s
and 1980s. They involve substantive changes in
the relationships among the parties to malpractice
suits or in the process or criteria used to determine
negligence and compensation. They include the
following:

= greater use of clinical practice guidelines as the
standard of cam,

' enterprise lability,

* alternative dispute resolution (ADR), and

* selective no-fault malpractice systems.

Clinical Practice Guidelines

A larger role for clinical practice guidelines in
medical malpractice Litigation s being tested in a
small number of states. The State of Maine’s on-
going experimental program has become a model

for such efforts. In Maine, selected guidelines can
be used as an affirmative defense (i.e., a complete
defense if it can be shown that the defendant ad-
hered to the guidelines). The state has recently
adopted guidelines in arcas of practice thought to
involve substantial defensive medicine {c. g., Cae-
sarean deliveries, cervical spine x-rays for head
mjury, preoperaiive testing).

The Maine guidelines were written 1n part to re-
duce defensive medical practice. For example,
Maine’s guideline for cervical spine x-rays pro-
v ides physicians with explicit criterta for when 1
15 nof necessary to obtain such an examination. I
these guidelines are upheld in court, physicians
may be able to rely on them for legal protection
when they decline to perform such a test.

There is some evidence that the Maine initia-
tive has reduced defensive medicine in some Se-
lect procedures (e.g., cervical spine x-rays in
emergency rooms). Because the number of clini-
cal situaticns in which such guidelines can be ap-
phied 1s limited, however, these approaches may
not have much of an Impact overall on medical
practice or health care costs.

Even under the current legal system, where
guidelines carry no greater legal weight than other
expert testimony, the continued development of
clinical practice guidelines by professional
groups and governments might reduce defensive
medicine in certain areas if they help clarify the le-
gal standard of care.

The greatest potential benefit for increasing the
use of guidelines in the tort system is that they of-
fer a method for selectively addressing problems
of defensive medicine by differentiating proce-
dures that are appropriate from those that are not
worth their medical risks and costs. They can also
address instances in which defensive medicine is
practiced unconsciously by alerting physicians to
the new standard of care as refiected in the guide-
lines.

* bderd. there s virtualhy no information on whether reduchons 18 malpractice onk Ieud tr siprenc evienis or o decrease i the gualiny of

medscal vare. Localn's study of Caesarcan deliserios i Noew York Stne dal sor address the offect oa patient eatcomes of Jower {earan

delivery rafes i arcas with fower maldpractice risk



1t 1s worth noting, however, that guidehines are
generally developed by panels of experts (usually
domnated by physicians) who, for a variety of
reasons, may recommend aggressive use of diag-
nostic and therapeutic interventions without con-
sideration of the umplications for health care costs.
For example, prior to the 1992 reauthonization of
the federal government new guideline develop-
ment program, the expert groups developing the
guidelines were advised to consider only medical
effectiveness and risks, and not the cost, of inter-
ventions (241 ). Moreover, when there is a great
deal of uncertainty about the relative effectiveness
of alternative courses of action, the developers of
guidelines often demur from taking a stand and
instead provide an array of diagnostic and treat-
ment options, leaving it to the physician to make
the choice. Thus, the net impact of the general
tread toward more development of practice guide-
lines on defensive medicine is unclear.

Enterprise Liability

The main feature of enterprise liability 1s that the
physician would no longer be personal] y Hable for
his or her malpractice. Instead, the institution in
which the physician practices, or the heaith plan
responsible for paying for the services, would as-
sume the physician’s liability,

Enterprise liability promises certain efficien-
cies; for example, eliminating the costs of suits -
volving multiple defendants and thereby facilitat-
ing settlernent. B could also promote better quality
control within institutions and health plans while
relieving physicians of some of the psychological
burdens of 4 malpractice suit.

Although the physician would not be named in
the suit and may not have as great a role in the pre-
trial discovery process, if the case docs go to trial,
the physician would probably be the primary wit-
ness. (Presently, only 10 10 20 percent of malprac-
tice cases go to trial.) Thus, although there mavbe
some psychological benefit to physicians of not
being held personatiy hable, they may still feel
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burdened by the prospect of having to defend their
actions in court,

The sumber of claims against health plans or
institutions could go up under enterprise liability
if patients feel more comfortable suing institu-
tions than suing their own doctors. if doctors find
themselves being witnesses in a larger number of
suits, and subject to greater oversight and possibly
disciphinary action by the institution in which they
practice, they could become cven more feartul of
malpractice and, hence, practicc more defensive
medicine.

The enterprise that assumes the lability would
have mcentives to limit potential suits and im-
prove the quality of care. Enterprise Hability may
not, however, lead to a reduction in the kinds of
defensive medicine whose costs are high in rela-
tion to their potential benefits unless the organiza-
tion also has incentives to hmit health care costs.
If the organization that assumes liability has no fi-
nancial incentive to control health care costs, it
may target its quality control efforts to eliminate
all adverse events and charge patients or their in-
surers for defensive procedures with low benefits
and high costs.

Alternative Dispute Resolution

ADR can take many forms, but a common atirib-
ute of most such programs is that the dispute is
heard or decided by one or more arbitrators or me-
diators rather than by a jury. The ADR proceeding
is often less formal, less costly, and less public
than a judicial trial.

ADR can be nonbinding or binding. For non-
binding ADR, the case can still proceed to trial.
Therefore, if physicians practice defensively out
of anxiety about court trials, binding ADR may be
the beiter approach to reduce defensive medicine.

The most feasible approach to binding ADR is
voluntary pretreatment contracts between patients
and providers {or between patients and health
plans) in which the parties agree prior to treatment
to arbitrate any malpractice suit that might arise
from that treatment. This approach has not been
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tried very often because of present uncertainty
about the caforceability of such contracts.6

To the extent that physicians believe an ADR
system is more fair than the judicial system, they
might practice less defensively. Also, cases would
not go to public trial under binding ADR, so if
physicians abhor the publicity of a trial, they
would be relieved of that concermn.

On the other hand, arbitrators may be more
likely fo reach compromise decisions rather than
completely exonerate the physician. Physicians
might find they are held liable more often in ar-
bitration than in trial. An increase in liability find-
ings could make physicians more defensive.

Finally, ADR may increase the frequency of
suits, because the cost of bringing a claim should
be lower and plantiffs may find arbitration fess in-
timidating than civil litigation. To the extent that
physicians react to increasing claim frequency by
becoming more defensive, this feature of ADR
could increase the practice of defensive medicine.

Like the traditional malpractice reforms, any
effect of ADR on defensive medicine would be
general; ADR could not previde specific guidance
about which defensive medical practices are, and
which are not, worth their costs.

The American Medical Association/
Specialty Society Medical Liability Project
Another ADR model has been proposed by the
American Medical Association and 31 national
medical specialty societies (AMA/S SMLP). Each
state’s medical licensing board would have exclu-
sive authority to hear and decide malpractice
claims. The newly expanded medical licensing
boards would consist of seven members, with no
more than three coming from the health profes-
$ions,

The AMA/SSMLP proposal outlines in detail
the process for claim resolution and proposes cer-
tain revisions in the legal rules to be used, includ-
ing a cap on damages and a change in the legal
standard of care to more explicitly recognize re-

® The courts often serutinize the fainess of such contracts, becawse s

source Hmitations. For plaintiffs, the plan offers
caster filing of claims and free legal services once
a claim s judged to have ment. Most cases would
probably be decided by a claims investigator, a
single physician, ot a hearing examiner, depend-
ing on the stage at which they are resolved.

Although the proposal would eliminate physi-
cians’ anxiety about cowt trzals, Hinking malprac-
tice ciaim resolution with medical licensing could
make physicians apprebensive in another way. In
addition, if the AMA is correct in its prediction
that many more injured patients would file claims
under such a system, physicians could find them-
selves named in more claims. Both of these fac-
tors—higher claims frequency and the increased
link between maipractice claims and formal disci-
plinary bodics--could increase incentives to prac-
tice defensive medicine.

On the other hand, if the determinations of the
medical beards improve the consistency of find-
ings of negligence, physicians may get clearer sig-
nals about which kinds of defensive medicine will
protect them from disciplinary actions. Thus, the
system may differentiate better than the present
system between “good” and “bad” defensive med-
icine.

Selective No-Fault
Under a selective no-fault system, medical experts
would identify categories of medical injuries that
would be compensable without a determination of
fault on the part of the physician. When these inju-
ries occur, patients would be compensated through
some kind of administrative system. Claims not in-
volving these injuries would still be compensated
through either a judicial system or an ADR sys-
tem, retaining negligence as the hability standard.
Virginia and Florida have implemented no-
fault systems for a selected set of severe birth-re-
tated injuries. These injuries were chosen because
the issue of causality i3 very muddled in these
cases (e, it is difficult to prove that an injury did
not result from the birth process). Although the

e heahth care provider asually has superior bargaining power



two programs have been operational for close to
five vears, no studies have documented whether
these programs have mcreased the availability of
obstetric care or changed the use of any obstetric
procedures.

A selective no-fault system with broader ap-
plication across a wide array of ¢linical situations
has been proposed by researchers since the early
19708 (2, 19,22 1). The developers of this proposal
have identified about 150 “accelerated compensa-
tion events” {ACES), defined by adverse outcom-
es resulting from cerfain clinical actions or omis-
sions. These adverse outcomes should be avoid-
able with good medical care. Under their propos-
al, injuries falling into an ACE category would be
compensated quickly and with no inquiry into
negligence.

Selective no-fault goes further than enterprise
liability in relieving the physician of personal li-
ability; 1t should therefore reduce some pressures
to practice defensively, Yet compensation under
an ACE may still carry a personal stigma for the
physician.

ACES can and probably would be used to moni-
tor the quality of care as well as to determine com-
pensation, and physicians might be disciplined if
they are implicated in a large number of ACES.
Some ACES mvolve failure to diagnose a fatal
condition, such as breast cancer. If, as OTA con-
tends, a substantial proportion of defensive medi-
cine involves extra tests and procedures to avoid
very unhikely but serious consequences, physicians
may feel as compelled to practice defensively to
aveld an ACE as they do to avoid a malpractice suit.

DEFENSIVE MEDICINE IN AN ERA OF
HEALTH CARE REFORM

Positive defensive medicine as it is practiced
today evalved in the context of a fee-for-service
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health care system in which physicians for the
most part faced little or no financial penalty and
sometimes were financially rewarded when they
ordered or performed extra tests and procedures.
Even the growth of health maintenance organiza-
tions (HMOs), which put plans at risk of exceed-
ing their capitated budgets, has not changed this
reality for most of the health care system.”

As noted above, OTA concluded that most de-
fensive medicine practices are not completely
wasteful but instead reflect the tendency of habil-
ity concerns to push physicians® tolerance for
medical risks of a bad outcome to extremely low
levels. The fee-for-service system of third-party
payment both empowers and encourages physi-
clans to practice very low-risk medicine.

A new health care delivery system may evolve
in the coming vears as a consequence of health
care teform. Whether the new system actually
changes the financial incentives to order or per~
form tests and procedures remams to be seen, but
some proposals clear] y do envision a new set of in-
centives. In particular, proposals that embody
managed competition as a governing framework
for the organization of the health care system
would create incentives for health plans to reduce
the number of procedures used by their members.

Just as the malpractice system may push doc-
tors’ tolerance for medical nisks to low levels,
managed competition may provide a countervail-
ing force to raise it back up. Indeed, a critical ques-
tion regarding managed competition is how quali-
{y of care will be monitored and enforced in plans
where incentives to cut costs are strong.

For all its problems, the medical malpractice
system is designed to hold the medical profession
to an acceptable level of quality by deterring neg-
ligence. Whether the current malpractice system
is effective in achieving this objective 1s a matter

7 Tixtay. only abeat 17 pereent of Amsericans are eatelled i HMOs (341,

RManaged comperton 1 s ropert refers top systepm w hich each consumes chooses ansong competing health plaps that offer a standard

setol beaetits at different prices { oo prennusns ) Compethion amony plans for patienty on the hasofpnce as w cflasgualiy would presumably
furee plans wiook for opportunes to chiminate wastetul or onhy murginabisusefubsery Jees, In acid Gon the Admuntraton s proposal imposes
caps obincreases in heslthnsurance premims, Fre osprevied than plans will exert greater wiluence entharr pasticipant ng doctors and hosprals
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of debate. OTA found only one study that fested
the deterrent effect of the malpractices system, and
that study failed to show an effect:

in an attempt o estimate the delerrent effect of
the malpractice system, researchers at Harvard
University recently analyzed the relaticnship be-
tween the number of maipractice daims per neg-
ligent injury and the rate of negligent injury in
New York State hospitals in 1984, They failed fo
demonsirate a siatistically significant relationship
between malpractice claim activity and the rate
of negligent iniury in a hospitat (254).°

Nevertheless, given new incentives to do less
rather than more in a “reformed™ health care sys-
tem, major reforms of the medical malpractice
system that reduce or remove incentives to prac-
tice defensively could reduce or remove a deter-
rent te providing too little care at the very time that
such mechanisms are most needed.

Ultimately two guestions must be answered as
the United States moves to a new health care sys-
tem;

» what level of medical nsk are the American
people willing to bear for the sake of cost con-
tainment?

* what quality assurance mechanisms should be
used to decide on and enforce adherence to that
level?

Under the malpractice system as it is currently
configured, juries help decide the acceptable level
of medical risk in at least some cases. Better meth-
ods may exist, but until such alternatives are tried
and tested, the advisability of major changes in the
malpractice system is a policy issue that deserves
carcful consideration.

POLICY OPTIONS

OTA’s assessment of the extent of defensive medi-
cine will not close the debate on how often such

practices are performed, how costly they are, or
how much they affect the quality of care. Al
though physicians do not appear to consciously
practice defensive medicine as often as they say
they do, the maipractice system may have a subtle
and cumulative effect over time on what physi-
cians believe is the appropriate Ievel of care. This
wnconscious component of defensive medicine
may comprise a large part of the defenstve medi-
cine “problem.” Yet, an unknown proportion of
both conscious and unconscicus defensive medi-
cine improves the outcomes of patient care.

A reasonable goal of federal policy would ~be to
reduce physicians’ ability or incentives to engage
{etther consciously or unconsciously) in defen-
sive practices whose benefits to patients are not
worth their costs. Finding specific policies that
move the health care system toward that goal is
not so easy, however,

Below are four specific options for addressing
the problem of defensive medicine. Each is
imperfect, some more so than others. GTA has
provided a rationale for suggesting that certain of
these options provide a sharper scalpel than others
for excising the “bad” practices while retaining
the “good.” Finally, each policy option has differ-
ent implications for faimess and equity to pa-
tients. These implications are laid out in the dis-
cussion following each option.

LSk B Reduce the strength of the malproc -

tice signal by mandating traditional tort reforms
that limit plaintiffs’ access to the courts or poten-
tial compensation.

Some traditional tort reforms, particularly caps
on noneconomic damages and elimination of the
collateral source rule, have been shown to reduce
malpractice premiums consistently in a number of
studies. Any tort reform that makes it more diffi-
cult to prove Hability or less potentially remunera-
tive for a plamtiff to file and pursue a malpractice
case should reduce claim frequency or payouts.

“Lack of statistically significant findings in this case may resuft from the smatlsample of hospitads in the study. The estmated effect of the

malpractice system +n negligent injuries was negative, though not statistically significant,



That malpractice premiums are lower in the pres-
ence of these reforms s therefore not surprising.

The evidence linking frequency of claims and
malpractice premiums to the frequency with
which physicians practice defensive medicine is
sparse, consisting of one study showing that lower
claims frequency and Jower premiums are
associated with lower rates of Cacsarean deliver-
ies (128). (Smaller studies of other procedures
commissioned by OTA failed to find an effect. )
That study did not address the effect of differences
in Caesarean delivery rates on patient outcomes.
Thus, while the very limited existing evidence
supports the notion that defensive medicine might
be sensitive to the general strength of the malprac-
tice signal, the existence of the effect across differ-
ent procedures and the impact on the quality of
care are unknown.

The mamn problem with using the traditional re-
forms to reduce defensive medicine is that they de
not target the practices that are likely to be least
med:caily beneficial. In reducing physicians gen-
eral anxiety about being sued or having unlimited
financial exposure, the v may also weaken whatev-
er “deterrence” value the current malpractice sys-
tem provides, with no quality assurance system
offered in its place to otherwise hold physicians
accountable for the care they render.

Some traditional tort reforms, particularly
those that limit potential compensation (e.g., caps
on damages or mandatory periodic payment of
damages), affect the vety small minority of plain-
tiffs who receive high damage awards. These are
disproportionately those with the most severs in-
Jjuries. Not only does this raise the issue of fairness
to victims of negligence, but it ~Uisosends 2 signal
to physicians that the most serious results of mal-
practice will have more limited financial conse-
quences,

Consider permanent changes in
malpractice kv ouly after the sirvciure of the
health care system wnder federal health care re-
Jorm has been settled,

A "go-slow" approach to malpractice reform
would permit state and federal policy makers to
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assess the incentives and quality assurance mech-
anisms mherent i health care reform before
changing the basic structure of the malpractice
system.

While this approach would avoid the potential
for removing whatever "deterrence” value the cur-
rent malpractice system offers before alternative
quality assurance mechanisms are in place, it
could also put the malpractice system in direct
conflict with the incentives inherent in health care
reform. In particular, under health care reform.
physicians may feel pressure to make cost-beneflt
tradeofts in their clinical choices. Yet the current
Iegal standard of care does not explicitly recog-
nize cost concerns as a legitimate input into ¢fini-
cal decisionmaking.

Over time, cost-benefit tradeoffs may become
integrated mto the customary standard of care and
the courts will defer to this new standard of care.
However, there is likely to be a transition period in
which the physician will be pushed to conserve re-
sources but will not be provided legal protection
for those decisions. This could lead to new ten-
sions among physicians. patients, and patients’
health plans,

(IO ER Promote predictability in the legal
standard of care for defensive clinical situations

using practice guidelines.

One kind of malpractice reform that will be
useful regardless of the shape of health care re-
form is the development and  enhanced wuse as evi-
dence in the courts of' clinical practice guidelines
covering situations in which defensive medicine
plays a substantial role.

OTA found that Caesarean deliveries and head
injuries in emergency rooms are two clinical situa-
tions in which defensive medicine is a major prob-
lem. Other possible subjects for guideline devel-
opment inciude procedures for followup of
routine mammography {see chapter 2) and routine
preoperative testing { 125).

The federal government already has the admin-
istrative mechanisms in place to sponsor guide-
line development efforts in areas identificd as high
potential sources of inappropriate defensive prac-
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tices. The Agency for Health Care Policy and Re-
search’s Office of the Forum for Quality and Ef-
fectiveness in Health Care could sponsor the
development of such guidelines and dissemina-
tion to the states. It could alse act as a clearing-
house for similar defensive-medicine targeted
guidelines developed at the state level.

The development and dissemination of guide-
lines linked to specific problems of defensive
medicine may be enough to encourage states to
adopt legislation that would give them greater
weight i court and thus help clarify the standard
of care. Alternatively, the federal government
could mandate changes in state civil procedure to
make it easy to introduce such guidelines as evi-
dence or to enhance their evidentiary weight.
Constitutional issues would have to be considered
in designing any such federal legislation.

The mmpact of this approach on defensive medi-
cine is more predictable than other reforms, be-
cause guidelines would be targeted to specific
areas where defensive medical practice is preva-
lent and widely agreed to promote medical prac-
tices with low expected benefits and high costs.

The overall impact on health care practices and
costs is likely to be small, however. There are
probably a very limited number of clinical situa-
tions in which such guidelines could be developed
with sufficient specificity to provide clear-cut
clinical guidance and legal protection. ln addition,
even if clinical practice guidelines do indicate
when a procedure need not be ordered, there is no
guarantee that physicians will substantially
change their behavior to conform to such guide-
fines.

It must also be recognized that such guidelines,
when legislatively mandated for use in maiprac-
tice cases, are implicitly setting upper limits on
the cost that society 15 willing to bear for small im-
provements in health outcomes. Who makes these
decisions {e.g., physician groups, broadly repre-
sentative public commissions} may affect the ac-
ceptability of guidelines to practicing physicians,

their legal status, and the degree to which they re-
flect society’s true preferences.

w.. . .

Biabli®h demonstration projects of
malpractice veforms that either remove or limit
the physician's involvement in the litigation proc -

en.

Physicians express dissatisfaction with many
aspects of the legal system, for example, large
noneconomic damages, the jury’s ability to deter-
mine the standard of care, and the guality of expert
WINesses.

Although tradittonal tort reforms may reduce
physicians’ anxieties about being sued or finan-
cially ruined, they do not eliminate the threat of
being sued and do nothing to clarify the standard
of care. Reforms that relieve the physician of per-
sonal Lability may be more hikely to reduce defen-
sive medicine. The two most promising reforms
from this perspective are:
eselective no-fault compensation systems using

ACES, and

scnterprise hability.
If personal Hability is retained, then reforms that
significantly alter the nature of the physician’s in-
teraction with the legal system to provide greater
consistency in outcomes and payouts may have
some impact on defensive medic inc. Such re-
forms include:

aprograms to encourage the use of binding ar-
bitration, and
sthe AMA/SSMLP administrative proposal.

The impact of these reforms on defensive medi-
cine is unknown. However, any reform that re-
lieves the physician of personal lability could
aiso have an adverse impact on the guality of care.
To counter this effect, quality control systems
would need to be in place. If these systems used
sanctions to ensure quality, they could also
prompt defensive medical practice. Much would
depend on whether physicians perceive new quali-



{ y control systems as rational and fair—two adjec-
tives rarely used by physicians to describe the tort
system,

Because of the many uncertainties about the
smpact of these reforms on defensive medicine
and the quality of care, state-level demonstrations
may be warranied to evaluate these more mnova-
tive alternatives before full-scale commitment to
any particular modet.
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Finally, the savings generated through reduc-
tions in defensive medicine, which are likely to be
modest overall, are unhikely to offset the addition-
al costs of some of these reforms. In particular, a
selective no-fault system and the AMA/SSMLP
administrative proposal wiil probably substantial-
ly mcrease net expenditures for medical mjury
compensation.



espitc widespread use of the term in the current health

policy debate, there is limited understanding of-—Ilet

alone consensus on-- the true nature of defensive medi-

cine, This chapter explores the concept of defensive medi-
¢ inc. First, it sets forth the Office of Technology Assessment
(OTA’s) definition =nd tompares it with alternative approaches to
defining defensive medicine.  Second. it explores the sources of
defensive medicine: why physicians want fo avoid lawsuits: what
types of signals the malpractice system sends to physicians; the
role of institutional risk management and quality assurance acti-
vities in defensive medicine; and finally, the role of graduate med-
ical education in promoting defensive medicine.

DEFINING DEFENSIVE MEDICINE

OTA’S definition of defensive medicine, adapted from several
sources { 71 ,252,260), 13 as foilows:

Defensive medicine oveurs when doctors order wsts, provedures,
crr vinits, cr avoid high risk patients or procedures, primarity (hut
not recessaribv solelvyio redice their exposure 1o malpractice I1i-
abiliny. When phvsictans do extratests ar procedures primarily o
seduce malpractice liahiluy, thev are practicing positive defen-
qd certain paients or procedires.

!

sive medicine, When they wer

they are procticine noegative dojonstee medicine.

TPl s s siop poihineng cetfa tosts of procedares by daimg s thay oun
avondd the nevd Tor vty of Band o find malpraclice imarae o coves these achvisies.
- +

Fhe mest freguentds ctedvample of pegats e deiemsne mediviae s decispons by Tamidy

prsctone s atd vvei st bt racedoziste to stop prossding obudolin ser

vices Thowe decisions mus resaft e sradpea fee msnrance presisns vary depeading

afr s hethor the phss s debin e bahaes
|
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Note that this definition inciudes only those
practice changes affecting the rate of use of medi-
cal services, Changes in practice style, such as
spending more time with patients, giving more
attention to careful documentation of the medical
record, or making greater efforts to communicate
or obtain informed conseni, are not defensive
medical practices under OTA’s definition. Docu-
menting the extent of these changes in practice
style would be very difficult, and their positive
implicat ions for the quality of care are less equivo-
cal than are the implications of doing more or few-
er procedures.

OTA’s definition raises three important issues
of mterpretation. Each is discussed below.

Conscious vs. Unconscious
Defensive Medicine

The first question is whether the desire to Hmit
malpractice Iiability must be conscious in order
for a practice to be labeled defensive medicine.
OTA’s definition permits a practice to be defined
as defensive even if the physician is not con-
sciously motivated by a concern about liability.

How can physicians practice defensively with-
out knowing that the y do? Over time, many proce-
dures originally performed out of conscious con-
cern about liability may become so ingrained in
customary practice that physicians are no longer
aware of the original motivation for doing them
and come to believe that such practices are medi-
cally indicated. Medical training may incorporate
such customs without explicitly communicating
to interns and residents the medicolegal consider-
ations behind them. Thus, although physicians
tnay practice conscious defensive medicine in a
Iimited set of clinical situations, additional defen-
stve practices may result from the cumulative re-
sponse of the medical profession to signals from
the malpractice system.

§ Primary vs. Sole Motivation

Under OTAs definition. defensive medicine is as-
sumed to exist even when it acts together with oth-
er motivations, such as belief in a procedure’s ef-
fectiveness, desire to reduce medical uncertainty,
or financial incentives. A more stringent defini-
tion of positive defensive medicine would limit it
to the ordering (or avoidance) of tests and proce-
dures solely to protect the physician against future
malpractice suits.? Under this definition, the phy-
sician would be engaging in defensive medicine
only when he or she believed that a test or proce-
dure offers no chance of helping the patient.
OTA rejected this stringent definition of defen-
stve medicine for two reasons: first, such behav-
tor, when it 1s conscious, appears to violate physi-
cans’ ethical principles; and second, medical
practice involves mplicit judgments about
whether the benefits of tests or procedures out-
weigh their costs and risks to the patient. The fear
of being sued may cause physicians to increase
therr tolerance for these costs and risks. So, while
the physician may be driven by malpractice con-
cerns to “rufe out™ a highly unlikely diagnosis, he
or she can also believe that the action will offer
some benefitto the patient. The frequency of these
instances probably vastly outweighs the frequen-
cy of defensive medical practices performed with
certainty that the patient will not benefit.

Defensive Medicine:
Good, Bad, or Both?

OTA’s definition does not specify whether the de-
fensive action is good or bad for the patient; it re-
quires only that the physician’s primary motiva-
tion to act is the desire to reduce the risk of
iability. Thus, some defensive medical practices
may be medically justified and appropriate while
others are medically inappropriate.

TFor exampic, Dr. James Todd, cxecutive vice president of the American Medical Association, recently defined defensive medicine 2s
“objective mensures tikento document clinical judgment in case there is # lwswit, . " £226), Lewin VHE Inc. adopted a similar definition in a

recent stady funided by MM, bne. £1253,
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This definition conflicts with other definitions
of defensive medicine. The Secretary’s Cominis-
sion on Medical Malpractice, for example, de-
fined defensive medicine to include only those
medical practices performed primarily to prevent
or defend against the threat of hability that ave not
medically justified (243). This definition is con-
sistent with the widely accepted pejorative view
of doctors ordering unnecessary and cost] v proce-
dures because of the malpractice system.

OTA rejected this definition for two reasons.
First, measuring the extent of defensive medicine
under such a definition would require judgments
about the appropriateness of all medical prac-
tices—a task far beyond the scope of this study
and infeasible given the current state of medical
knowledge. Second, malpractice reforms that re-
duce physicians’ propensity fo engage in inap-
propriate defensive medicine may also reduce
their use of appropriate practices. Analysis of the
impact of malpractice reforms on defensive medi-
cine should include explicit consideration of theiwr
impact on both kinds of behavior.

One explicit goal of the medical malpractice
system is to deter doctors and other health care
providers from putting patients at excessive risk
of bad outcomes. To the extent that 1t exisis, de-
fensive medicine that improves outcomes contrib-
utes to the deterrence goal. In the process of im-
proving outcomes, “good” defensive medicine
may raise or lower health care costs. But the mal-
practice system may aiso encourage physicians to
order risky tests or procedures that both raise
health care costs and on balance do more harm
than good for patients. These practices are clearly
both inappropriate and wasteful of health care dol-
lars.

Figure 2-1 gives a simple schematic of four
kinds of defensive medicine. classified according
to their impact on health care cutcomes and costs.
Box A includes practice changes that are ungues-
tionable y good for the health care system and its pa-

FIGURE 2-1: A Typology of Defensive
Medical Practices
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tients, because patients do better and health care
costs are reduced. Box C mcludes practices that
are unquestionabl y bad. Boxes B and D, however ,
represent situations involving tradeoffs between
health care quality and health care costs. Alf de-
fensive practices in boxes A and P would coninb-
ute to the “deterrent” effect of the malpractice sys-
tem, because patients do better when they have
access to them. Which practices m box D are med-
ically appropriate, however, is a matter of judg-
ment, Is an expensive test justified for a patient
who has one chance in 15,()()0 of having the dis-
case m quesiion? What if the chance of a positive
test is one in 100,0067 What if the discase in ques-
tion is not very serious’? Judgments about ques-
tions such as these determine the dividing tine be -
tween appropriate and inappropriate medical
procedures.
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OTA has no evidence on the frequency of these
four different kinds of defensive medicine.’ Not
only is 1t difficult to measure the frequency of de-
fenstve medicing overall, but when instances of
defensive medicine are found it 15 also difficult to
categorize them according to their ultimate impact
on costs and health ouicomes. The following two
examples illustrate this point.

Example #1: Referrals for Breast Biopsy
After Screening Mammography

The Physicians’ Insurance Association of Ameri-
ca recently reported that delayed diagnosis of
breast malignancy was the second most common
cause of malpractice clabms and accounted for the
greatest percentage of money awarded to plain-
tiffs ( 184}, It would not be surprising, then, if it
were discovered that radiologists responstble for
interpreting screening mammograms practice de-
fensively by referring for- biopsy any patient
whose mammogram contained a suspicrous find-
ing, no matter how equivocal.

A study by Mever and colleagues at Brigham
and Women’s Hospital, a large teaching hospital
m Boston, suggests that community-based radiol-
ogists are more aggressive in their recommenda-
tions for followup of suspicious mammograms
than are hospital radiclogists { 160). Table 2-1 con-
trasts the positive biopsy rate for mammograms
interpreted by staff radiologists at the teaching
hospital with that of mammograms referred for
biopsy by radiologists practicing at other institu-
tions or in the community. Whereas 26.1 percent
of the biopsies performed on cases originating at
the hospital were positive, only 16.7 percent of
biopsies for cases originating in other settings
were positive. 4

TABLE 2-1: Positive Biopsy Results in Cases
Referred from Screening Mammograms, 1987-88

Number of Percent
biopsies malignant'

Mammograms interpreted at

Brigham and Women's Hospita 280G 26.1%
Mammograms Interpreted at
other hospitals and offices’ 981 18.7C

‘Lobular carcinomas considered benign
There were 73 separate hospitals and offices

“Statistical significance of difference in percent malignant = p< 05
SOURCE J £ Meyer, T Eberlein P Stomper, and M Sonnenfeld,

"Biopsy of Cccult Breast Lesions Analysis of 1261 Abnormalities. "Jour-
nal of the American Medical Association 263 17 ) 2341-7343, 1990

Meyer and colleagues did not study whether the
difference was due to defensive medicine on the
part of the community radiologists versus other
factors such as skill or patient differences, Even if
it were possible (o conclude that the entire differ-
ence is due to defensive medicine, however, it
Would still be 1mpossible to classify it according
to the schematic of figure 2-1. On the one hand,
the community radiologists fellowed a diagnostic
process that presumably would find more cancers,
most likely at an earlier and more easily ireatable
stage. On the other hand, breast biopsy is painful
and scarring, which not only distresses patients
but also makes future diagnosis of malignancy in a
patient with a negative biopsy more difficult (27).

Some experts advocate mammographic fol-
lowup in 6 to 12 months in cases where the first
mammogram is interpreted as most likely benign
(28). However, in a retrospective study of 400
breast biopsies from screening mammograms, re-
searchers found that eliminating 126 of the “least
suspicious” findings from the group referred for
bilopsy would have missed five cancers, four of

¥ Atpresent, there are almost nostudivs of the extent o which the malpractice ssstens, as it s presently configured, deters physicians from
pren nding care of By guahny OTAR aware of (rely one stedy addressing thes nsuein a bospital inpatient population, Researchers at Harvard

Vanveraty ot} analy sed therehatinship batweenthe number of malpractice <lramperne

New York State hinpiiahy in 1984 They fnled 1o demonarate a significant relationshipbeiwe

rate of neghgentmury (2543,

gentinjury and the e ol neghgent injurics in

1 it hospifal’s malpractice claim activity and its

*The fatter poreeatege s acizadiy sittaed, bovasse somse refemals fromsostade the hospatad were canecled atter consuliatien with a radielo

it b e hosgntal Betore sohedohing the sargicad hopsy
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which were noninvasive at the time of the biopsy
(873, If these results are representative, then for
every 1,000 biopsies avoided by not referring fess
suspicious mammogram results, about eight al-
ready-invasive cancers would be missed, and a
small but unknown proportion of the 40 noninva-
sive cancers missed would progress to an invasive
stage in the followup penod.

Whether the benefits from detection of more
early breast cancers outweigh the pain and risks
associated with negative biopsies is a value judg-
ment, so it 15 not clear whether defensive medi-
cine, f i is being practiced by community radiol-
ogists in Massachuseus, improves or worsens
health outcomes. If on balance it does improve
health outcomes, it 1s likely to do so at a high dol-
lar cost. Whether the benefits are worth this high
cost 1s also a value judgment.

Example # 2: Diagnostic X-Ray Examinations
in the Hospital Emergency Department

A 1980 study looked at x-ray tests ordered for pa-
tients at Stanford University Medical Center’s
Emergency Department who had a history of trau-
ma during the previous seven days (63). Just prior
to x-ray, a member of the research team (either an
intern or resident) placed each patient in one of the
following four categories using a set of detailed
criteria developed for the study:

* positive for fracture

* highly suspicious of fracture
= suspicious of fracture

* medicolegal.’

Of the 2,179 patients for whom diagnostic x-rays
were ordered, 1,009 (46 percent) were labeled
medicolegal under the categorization scheme. OFf
these medicolegal procedures, 7.3 percent were
positive for fracture, compared with 20 percent of
ali procedures. Table 2-2 shows the percent of pro-
cedures in each region of the body that were classi-
fied as medicolegal. In only one of the 1,009 x-ray

procedures classified as medicolegal—an undis-
placed navicular (hand) fracture-did treatment
change as a result of the x-ray.

The study did not explore the extent to which
the emergency room physicians who ordered
these x-rays were practicing defensive medicine.
Other motivations may have entered into ordering
procedures. The study authors suggested that the
emergency room physicians, most of whom were
interns and resideats, may not have had the experi-
ence or appropriate training to discriminate ade-
quately among cases. The high percentage of me-
dicolegal spine and skull x-rays (see table 2.2)
suggests that physicians tend to be aggressive in
their test ordering when the medical consequences
of being wrong are very serious.

TABLE 2-2: Frequency of Medicolegal Diagnostic
X-Rays in a Series of Emergency Room Procedures®

Percent
classified

Percent of ali

Region procedures medico legal
Cervical spine 1 w40 TE%
Pelvis 10 71

Skuil 19 70
Sacrum 05 69
Lumbar spine 4 62
Cther 80 38

“Total number of procedures was 2,359 Some patients underwent
miore than one procedure

SOURCE M Eilastam, £ Rose, and H Jones, “Utlilzation of Diagnos-
tic Radiologic Examinations Journat of Trauma 20{1) 61.66, 1980

1 Probabilities, Medical Consequences,
and Defensive Medicine

When a physician is very certain about a diagno-
sis-—that is, when the probability that the patient
has a specific disease is either very high or very
low-then his or her desire for confirmatory tests
is likely to be lower than when the physician is
very uncertain about the diagnosis. Thus. the fre-
quency of test ordering for differemt patients

S Medicolegal” was a name given alfter the stedy was completed 1o al cases notmeening the o wmicalertiersa Tor fractire 1 the other three

saiegories,



26 | Defensive Medicine and Medical Malpractice

should grow as the probatnhty of a disease n-
creases from zero and then declines again as it ap-
proaches 100 percent.

When the medical consequences of being
wrong are severe, asn the case of a hfe-threaten-
ing or debilitating disease for which early diagno-
sis would mean better and more effective treat-
ment, then the desire for certainty, and the tests
that can increase it, undoubtedly grows. Thus, the
frequency of test ordering at any given probability
of disease should be higher in patients suspected
of having diseases that are more senous.

Rouvghly 25 to 30 percent of all malpractice
cases allege missed or delayed diagnosis (67.235).
Thus, when the medical consequences of being
wrong are severe, so too are the consequences for
malpractice.® Defensive medicine should be more
frequent in clinical situations with the following
charactenistics:

= when the disease or condition to be detected or
prevented 1s life-threatening or disabling,

= when timely detection of the disease or condi-
tion changes therapy,

= when the chunge in therapy can be expected to
make a real difference to the patient’s ultimate
state of health, and

* when the diagnoshic test or treatment alternative
is readily available and low-risk.

In meetings with panels of experts in three spe-
cialtics—cardiology. surgery, and obstetrics/gy-
necology—OTA asked panelists to identify clini-
cal situations m which the threat of a malpractice
suit would play a significant role in their own or
their colleagues’ clinical decisions. Uniformly,
the situations chosen by panelists were similar o
the conditons outlined above—i.e,, the patient
presented with a probable minor condition, but
concern about malpractice lability might lead
many physicians to order an expensive diagnostic
test, or even admit the patent to the hospital, 1o

rule out a remote but potential] y very serious or fa-
tal condition.

When the same experis were asked to alter the
chnical scenarios to remove defensive medicine
as a motive, they virtually always added signs and
symptoms that mcreased the probability that the
patient had a sericus discase.

Figure 2-2 illustrates the general relationship
between the probability that the patient has the
disease(s) or condition{s) bemng tested for and the
probability that a physician will order a test. As
the sevenity of the suspecied disease or condition
increases, the desire to test increases at any given
probability of disease.

In certain cases, concern about Lability might
decrease physicians’ tolerance for uncertainty and
cause them to order tests more frequently when
the probability of discase is very low or very high
(see figure 2-2). When the probability of disease is
very tow, the physician may want to “rule out” its
possibility. When the probability of disease is
very high, the physician may be concerned about
documentation of the condition for protection
against potential claims of misdiagnosis. At more
intermediate probabilities. the effect of malprac-
tice Hability on physicians’ test ordering might
not be so great, since uncertainty is already high.
Again, one might expect defensive medicine to be
most pronounced when the probability of a posi-
tive test 1s very low but the consequences of not
finding the disease are catastrophic.

THE SOURCES OF DEFENSIVE MEDICINE

} The Consequences of Being Sued

In conversations with OTA. physicians expressed
*Motions ranging from annoyance (0 animosity
eward the legal system. often questioning its abil-
1y to farrly judge medical practice. Physician sur-

“Nostall of these missed diagnoses result from aanissions in testiag, Missed diagnoses nmay ocour as aresalvol fuilure o complete a physical

CxaRUB AN eTechnie rpretation of a diagnestic tess, of delay i fellowang up ona posttive iiading, Omissions i teshimyg probably, reprosent

anpnunt el albeases b sipsaed dlagnoss (26, 11 93
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FIGURE 2-2: Hypothetical Impact of Uncertainty and Severity of

Disease on Frequency of Test Ordering

100%

Relative fraguency
of test ordering

Disease with
segvere health
cohsequences

Disease wilh
moderate health
consequences

0% Probability of disease 060010

— Frequency of testing in absence of fear of malpractice

..... Frequency of testing in presence of fear of malpractice

SOURCE Office of Technotogy Assessment 1094

veys reveal that an overwhelming majority be-
lieve that most malpractice claims are un-
warranted and that the present system for resolv-
ing claims is unfair (38, 180). Although some of
these beliefs may not be well-founded,” they are
real and pervasive in the physician community.
Evidence has also shown that, across all special-
ties, physicians tend to substantially overestimate
their risk of being sued { 123) (see table 2-3).

Financial Consequences

For the vast majority of physicians, a malpractice
suit does not have a major impact on personal fi-
nances or professional status, mainly because
most physicians have adequate malpracrice nsur-

ance. Some physicians report that lawsuits dam-
age their reputation or reduce the demand for their
services, but most classify such losses as minor,
and physicians who have already been sued are
less likely than those who have not to report these
effects { 180).

Physicians do incur some personal financial
costs when they are named in a malpractice suit.
These costs are primarily in the form of lost days
of practice, although sometimes physicians retain
personal counsel. (Physicians are usually repre-
sented by their insurer’s counsel)

Survey-based estimates of physician time and
income lost in defending against malpractice
claims range from 2.7 to 5 days of practice and

The hestavailable cmpincalevidense indivates [hat -U) o6 percentof malpraciice caims are ponmernitorious, but mostof these saits arg
elimainated caslyin the process {68,222.235). In adilitsn. retrospectis e studios of closed char M suggest that pay ment of malpractice claims,
whether through settfement oratnisl s ot Taphazard-the vast magpmiyof wndefensible claims are paid, and the substantial maginty of defensi-
ble claims are dropped (3068 222). (Defensibshityof 2 cliimwas mdged either by an msurer, physician panel. of huspital. 3 On the other hand.
the studies also docuntent [hat mastakes aresoometmes made both m finding physioars acghizentaho met the standard of care and in failing to

compensate victims of medial negligence.
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Perceived risk:
percent of physicians
sued per year

Physician
characteristic

Specialty group

Low-risk internal medicing” 12 1%

Medium-risk general  surgery’ 234

High-risk obsietrics, orthopedics,

neurgsurgery sas

Suit status

Naver sued 149

Sued at least once 238
Overall 195

TABLE 2-3: Actual and Perceived Risk of Being Sued Among New York State Physicians

Actual risk: Ratio of
percent of physicians perceived risk
sued in 1936 to actual risk
3870 3.2
169 21
zo8 18
6.6 3.0

*The question asked of physicians n this 1989 survey was “In your cowon. for every 100 physicians i your speciaity n New York State, how

many do you think witi be sued at least once this year?”

binciudes associated specialies such as family practice. gastroenternlogy, and neurology
‘Inclides associated specialties such as ophthalmology, plastc surgery, and urclogy

SOURCE Adaoied from A G Lawthers A R Localio N M Lardet al , "Phvsicians Percentions of the Risk ofBeinc Sued, ™ Jowrnal of Health Poltics.

Pokicy and Law 17{31 462-482, fall 1682

from $2,400 to $5,600 in lost income per claim
{123,194). In a 1989 survey of New York physi-
cians, six percent of those sued reported that they
had retained their own counsel and incurred be-
tween $1,000 and $5,000 in out-of-pocket ex-
penses; three percent of sued physicians reported
paying out-of-pocket settlement costs, with one
percent reporting expenses greater than $25,000
(123).

Physicians’ anxiety about being sued may re-
sult from misperceptions about the potential fi-
nancial consequences of a lawsuit. Numerous ex-
amples exist of multimillion dollar malpractice
verdicts—verdicts that far exceed most physi-
cians’ insurance limit."But physicians almost
never pay any damages above their policy himits
beczuse such awards are usually either covered by
several defendants or reduced in post-trial negoti-
ation among the parties (45). Individuals® percep-
tions of risk, however, do not always agree with
objective measures of risk,

Recent federal and state laws requiring repott-
ing of malpractice claims to central reposttories
may change the perceived importance of even a

single lawsuit in the minds of physicians. Since
1990, federal law has required all payments for
malpractice made by or on behalf of a physician to
be reported to a new National Practitioner Data
Bank (NPDB). The NPDB mamtains a short nar-
rative on the incident, including any response
filed by the physician (246). This information
must be reviewed by hospitals when hiring new
staff and every 2 years for current staff (45 C.F.R.
Sec. 60.10). It can also be accessed by a limited
nurber of other potential employers.

Some states have their own malpractice report-
ing requirements. In California, for example, a re-
port to the medical licensing board is required
whenever a payment of $30,000 or more is made
on behalf of a physician (Cal. Bus. & Prof. Code
sees. 801,802,803 (1989)).

The purpose of federal and state reporting sys-
tems is to improve monitoring of physician qual-
ity and conduct, In California, for example, re-
ports of malpractice awards are reviewed by the li-
censing board to determine if disciplinary action
is warranted {153,224). The overwhelming ma-
jority of claims are reviewed by contract physi-

“Maost physicians carry policies of between $1 mallion to 32 million per cccurrence and 33 million to 86 million per year(211 3.
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cians and closed. Only those with evidence of
gross negligence or incompetence are referred to
regional offices for further action (224). Disci-
plinary actions in these few cases are almost al-
ways refatively minor; for example, being called
in for a conference with a regional medical consul-
tant. In rare cases, the Board may issue a restrain-
g order or suspend a physician medical license
{152).

None of the federal or state databanks current] y
in place are open to the general public. However,
an ongoing debate over whether to allow” public
access to the Federal NPDB has probably in-
creased physicians’ anxiety about being sued
(165).

The financial burden of malpractice premiums
may be substantial for certain physicians in high-
risk specialties or living in certain geographic
areas. Malpractice msurance premiums vary by
specialty and geographic area and can be very high
in some localities. In 1987, obstetricians/ gynecol-
ogists (O B/GYNs ) in Dade and Broward Coun-
ties, Florida. paid $163,300 per year for standard
coverage, compared with $69.300 for OB/GYNS
outside of those counties, and $19,400 for family
practitoners in Dade and Broward Counties (176).

Physicians’ reactions to premium costs may
sometimes be exacerbated by the fact that pre-
miurms are generally not volume-sensitive; OB/
GYNs with coverage for bigh-risk deliveries pay
the same preminm regardless of how many dehiv-
eries they perform ( 2 100).°

While malpractice insurance rates arc generally
insensitive to personal malpractice history (21 ),
the physician malpractice claim history can lead
to denial or termination of coverage 206.207). In
addition, a very smatl percentage of physic 1 ans
may incur some kind of financial or profcssiona
sanction from their malpractice insurers if they
have been named in negligence suits (207).

Psychological Consequences

Although the financial and professional costs of
malpractice liability are real, the primary impact
on physicians may be psychological. Physicians
report that a malpractice claim causes short-term
losses of seif-esteem, and in two physician sur-
veys. between 20 and 40 percent reported symp-
toms of clinical depression, anger, fatigue, or 1vi-
tability (37,38)."

In another survey, 50 percent of physicians felt
there would be a short-term decrease in self-cs-
teem, and about one-third felt a suit could lead to
long-term behavioral or personality changes, or
physical illness. However, physicians who had al-
ready been sued reported these adverse effects at a
rate about half of that for non-sued physicians,
suggesting a “worried well” effect among physi-
ctans who have not been sued { 180).

The anxiety caused by a fawsuit may continue
for a long ume. The average time between filing of
a claim and its resolution is approximately 33
months, although it may take longer than 48
months { 186). Moreover, a claim is often not filed
until 20 months after the incident { 186), leaving
the physician much time to speculate as to wheth-
er a particular patient will bring a suit after an ad-
verse oulcome.

I Signals from the Malpractice System
to Physicians

A central goal of the tort system is to deter negli-
gent behavior and hence improve the quality of
medical care (253 ). At least two conditions must
be met for the tort system to effective y deter poor
quality care: first. the malpractice systern must
provide physicians with information as to what
care 18 acceptable; second, physicians must be
able 1o improve the quality of care they offer. The
malpractice system, however, may not always

TA few aarers ofta bewer promione for phy stz seho worh part tinee ot whoowork s acadenon setings (21
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send a clear signal to physicians about the stan-
dard of care the legal system demands (221).

Physicians’ interpretation of

the Legal Standard of Care

Physicians often express frustration with the mal-
practice system and, in particular, with the legal
standard of care.  In onversations with OTA.
many physicians claimed that the legal standard of
care does not reflect medical practice but is
instead a legal construct divorced from the prac-
tice of medicine. Some of this frustration may
stern from the fact that it 1s difficult for physicians
to predict from previous cases the standard of care
expected in the future. The legal standard of care
1s developed anew in each case. which is not sur-
prising, since each patient has unique medical and
other characteristics. In addition, the practice of
medicine changes rapidly. This de novo approach
to each case. however. may appear to physicians
as unpredictable, despite the fact that the legal
standard of care 1s always based on expert testimo-
ny about the prevailing standard in the profession.

Physicians also express concern about the qual -
ity of expert witnesses who establish the standard
of care. An expert witness is required to have
knowledge and sk:ll above that of a lay person, but
there is generally no requirement that an expert
have education, training, and experience similar
to that of the defendan: { 185).

According to the American Medical Associa-
tion {AMAY), experts have been permitted to testi-
fy when they do not have specific cxperience in
the relevant area of practice (9). In some cases, the
expert hrad not yet entered the profession at the
time of the incident (9). Although a witness’s
qualifications may be challenged to prevent ad-
mission of testimony before the jury, once the tes-
timony is admitted, the jury decides whether the
testimony is credible.

The courts recognize that there is variation in
medicai practice, and a physician wiil not be held
| i able for following a practice if a @ “respectable mi-
norify”™" of physicians also follows the practice
(134). But the jury must resolve any disagree-
ments among experts on whether a physician
should have made a particular diagnosis or per-
formed a certain procedure. Physicians believe
that lay juries are poorly equipped to resolve com-
plicated clinical judgment tssues (9).

If physicians believe that the legal system is un-
predictable and incapable of accurately judging
the quality of medical care (a conclusion not fully
supported by recent empirical research-—see foot-
note 7), then physicians are not receiving a clear
signal about the standard of care demanded by the
legal system. Consequently, physiclans iay con-
clude that the only way to avoid a suit is to do ev-
erything possible to avoid an adverse ouicome, no
matter how unlikely the bad outcome is or how
costly the intervention.

A key area of concern is the potential hability
for missed or delayed diagnosis, Suits alleging
nissed or delayed diagnosis appear to be icreas-
ing in severity. Data obtained from St. Paul's Fire
and Marine Insurance Company showed that al-
though claims did not in~
crease as a percent of total claims between 1980
and 1993, there was a statistically significant in-
crease in the amount paid for these claims. In
1984, payments for failure-to-diagnose claims ac -
counted for 25 percent of all payouts, compared
with 34 percent in 1993 (228).

The increasing relative importance of failure-
t s-diagnose claims may result from a combination
of better diagnostic techniques and unproved out-
comes when serious medical conditions are de-
tected earlier. Both of these technological trends
could make the consequences of not testing more
sertous. As technology changes, the legal standard

“failure-te-diagnose”™
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of care evelves, and physicians may feel especial-
ly vulnerable if they are not aggressive n diagno-
S8,

Changing Legal Doctrines

Changes in legal doctrines that alter the boundary
between negligence and nen-negligence may also
confuse physicians. Recent changes in the legal
doctrine called “loss of chance™ in some states
have put physicians at greater risk of being held
negligent for not providing a diagnosis or treat
ment even when the chance of recovery from the
condition are low.

In cases involving the “loss-of-chance” doc-
trine. the plaintiff usuany has a serious or fatal
condition but, if properly treated, has a chance of
longer survival or cure. A patient (or the patient’s
estate ) can sue for malpractice, claiming that a
physician’s negligent act. rather than the underly-
ing disease. was the proximate cause of the plain-
tiff death or increased suffering.

The questions of whether the physician caused
the injury and whether the underlying disease was
responsible are decided by the jury. However, the
judge does not allow the jury to consider questions
of causality and negligence unless there is suffi-
cient evidence that the physician™ action could be
the proximate cause of the patient injury or
death.

In general, to have sufficient evidence, the
plaintiff must prove that it is more likely than not
that, in the absence of the physician ncgligence,
he or she would have survived or had a better out-
come (96, 110, 178). To meet this standard, the
courts have traditionally required that the plain -
tiff chance of survival with proper diagnosis or
treattnent would have been better than 50 percent
(96,1 10).

A minority of courts have abandoned the strict
“51 percent” rule and instead allows the jury to de-
termine whether a physician was negligent when
the physician’s conduct is determined to be a “sub-
stantial factor” in causing the plaintiff's harm
( 178).12 The physician may be held liable when
his or her negligence eliminated a 35 or 40 percent
chance of survival or recovery (96).

in one often -cited case, the jury was allowed to
consider whether a health maintenance organiza-
tion (HMO) could be held liable for the patient’s
death from lung cancer when his physictans’ neg-
ligence in diagnosing the cancer reduced the pa-
tient chance of survival from 39 to 25 percent. 13
The court went on to say, however, that the defen-
dant was not liable for full damages resulting from
the plaintiff”s death. but only for those damages
directly related to the delay in diagnosis caused by
the physician negligence. 14 A number of courts
that allow recovery when the chance of survival 15
less than 50 percent limit the damages according] y
{96, 110,151 ).

Physicians may find these cases troubling be-
cause the courts are willing to hold the physician
liable when his or her conduct diminishes the pa-
tient’s chances for survival by only a smali per-
centage. Physicians may feel they are being un-
fairly held accountable for an inevitable injury or
death, given the patient underlying medical con-
dition. As one court noted, when dealing with
causation, “it can never be known with certainty
whether a different course of treatment would
have avoided the adverse consequences.” 15 Final-
ly, predicting surviva 1 rates is not an exact science,
which leaves room for conflicting expert testimo-
ny.

If sufficient numbers of physicians respond to
missed diagnosis cases by beginning to screen for
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serious conditions in low-risk populations, then
the standard of care in the profession may change.
it ordering diagnostic tests on low-risk patients
becomes more common, plaintiffs will have an
easier time establishing that the failure to order the
fest was negligent, because more medical experts
will be willing te testify that such testing is the
standard of care. Gradually, the standard of care
will be “ratcheted up” as physicians respond to the
mereasing threat of malpractice for faiture to diag-
nose. Liventually, physicians may cease to charac-
terize or even think about their actions as “defen-
sive.”

erize OF €Ven 1TNIMK aboul NeIr 4cuons as
sive.”

Hospitals, HMO's, and malpractice insurers often
have risk management and quality assurance pro-
grams that seek to minimize the number of adverse
events and malpractice suits and improve the quali-
ty of care by changing physician behavior.

Muany risk management activities are directed
toward nonphysician hospital employees (e.g.,
nursing staff) (41 ), but risk management programs
are increasingly focusing on reducing the risk of
injury in clinical care (41, 120,163, 167).

Because risk management is an administrative
tunction, risk managers are unlikely to be clinical -
ty trained. Recently, however, nurses have played
a more active role in risk management (41 ,237).
Risk managers do not typically develop clinical
protocols for physicians but instead spend much
of their time working with the hospital and legal
personnel to address existing and potential claims.

Larger risk management programs provide
educational information on the kinds of suits that
are brought and analysis of how these suils might
be prevented+. g., through better communica-
tion with patients, better informed consent, and
implementation of systems designed to minimize
human error (46, 181,182.183,184, 196,237),

The most common recommendations of risk
managers are to document the record completely
and to obtain informed consent (5,36,46). Sys-

tems can also be set up to prevent mistakes that
can lead to injuries. For example, protocols are
often set up to account for all sponges and instru-
ments after surgery, or to ensure that the correct
heart valve is selected during surgery (163,237).
OTA learned in mterviews with risk managers that
they may also recommend removing technology if
the staff does not know how to use it properly; for
example, removing fetal monitors from an emer-
gency room, closing underequipped or under-
staffed facilities, or referring difficult cases to spe-
cialists.

How physicians respond to information pro-
muigated through risk management programs has
not been stmdied. Although risk managers stress
documenting the chart, communicating with the
patient, and obtaining informed consent, physi-
cians’ preferred method of documenting diagno-
sis may sometimes be to perform additional tests
and procedures {46,86). For example, in a risk
management study of Erb’s Palsy and shoulder
dystocia conducted by the Risk Management
Foundation of the Harvard Medical Institutions,
phystcians were {old:

although shoulder dystocia occurs infre-
quently and largely unexpectedly, assessing risk
factors such as maternal diabetes or large ferus
{4600 grams or more} may help obstetricians an-
ticipate  shoulder dystocia . . . Obstetricians
should document any evaluation performed for
these conditions as well as their conclusions and
followup. (217}
This guidance appeared with a review of malprac-
tice claims that included an allegation of failure to
do an ultrasound to evaluate cephalopelvic dispro-
portion (2 17). Physicians could interpret such in-
formation as a suggestion that they perform rou-
tine intrapartum ultrasound to evaluate fetal size.
.A trend in recent years is the linkage of risk
management with quality assurance activities.
The Joint Commission on Accreditation of Health
Care Organizations requires that hospitals seeking
accreditation have programs linking risk manage-
ment with quality assurance ( 167). American
Health Care Systems Inc., has published a model
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program for integrating quality and risk manage-
ment activities in multibospital systems (4).

Quality assurance in hospitals or other mstitu-
tions is usually overseen by physicians (42,46,
163). The guality assurance process is often trig-
gered by reports from the risk management de-
partment (41,1 63},

In some quality assurance programs, protocols
are designed specifically to reduce the number of
malpractice claims. For example. several clinical
departments of the Harvard University-affiliated
medical institutions use protocols for anesthesia,
obstetrics, and radiology that were designed to ad-
dress problems identified in reviews of malprac-
tice claims (99). These guidelines primarily ad-
dress proper documentation, prompt and accurate
communication of clinical data among staff. in-
formed consent, and monitoring of patients. 16 The
guidelines are voluntary, but they have been wide-
ly adopted within the Harvard Medical Institu-
flonts (99).

Certain malpractice insurers—mainly physi-
cian--owned companies-develop guidelines to
prevent malpractice claims { 19,223}, Some insur-
er guidelines are mandatory clinical protocols that
physicians must follow to maintain coverage. al-
though physicians may deviate from the guide-
lines with proper documentation {19.43,154,).
These protocols are often developed through a
consensus development process among physi-
cians using medical literature and expert consul-
tants.

If these guidelines and protocols improve out-
comes of care and minimize errors, then they may
be an appropriate response to the signals from the
malpractice system, even if they involve increas-
ing the number of procedures or services pro-
vided. That is, they may promote quality-enhanc-
ing rather than wastefu! defensive medicine.

Risk managers contacted by OTA and others
who were involved in qualily control consistently
stated that their guality assurance programs did
not promote unnecessary tests and procedures
(80.163.237). However, risk management and
quality assurance programs may at {imes encour-
age broader use of certain tests and procedures in
order to avoid the potential for sericus. but re-
mote, adverse outcomes. Whether these measures
are uanecessary is a value judgment. If the risk
management process is insulated from pressures
to control healh care spending. recommendations
are ualikely to reflect a balancing of cost and out-
come considerations.

In contrast to risk management and quality as-
surance programs, the individual physician does
not undertake a specific review of claims but
mnstead reacts to a less orgamozed signal and tries
to anticipate future suits. This reactive and emo-
ional process may be even more likely to lead
to defensive medicine than the systematic claims
review and guideline development done by hospi-
tals, HMOs. and malpractice insurers.

¥ The Role of Graduate Medical
Education in Teaching
Defensive Medicine

Although medical students become aware of Ii-
ability ixsues during their 4 years of undergraduate
medical education, i 1s not until residency train-
ing—-when they first become intimately involved
in medical decistonmaking—that their concerns
have an opportunity to influence the course of pa-
tient care. !’

Medicai residents are shiclded Irom the threat
of personal habiity to a greater extent than prac-
ticing physicians because residents ure covered
under the insurance policies of the hospitals where
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they train. The ultimate hiability for their actions

rests with the hospital and the attendimg physician

who supervises and gives finabapproval forall pa-
trent care decisions.

Restdents are not entirely deaf to the malprac-
tice signal, however First. residents can be and
sometimes are named in malpractice actions.
Second, residents feel pressure to protect not only
themselves but also their supervisors and attend-
tng physicians from habiity stemming from therr
own errors—and all this during a period when
they are only beginning wo develop a sense of con-
fidence in thetr own chinteal skills (69.146).

Whether and to what extent medical residents
respond by consciously practicing defensive med-
icine 15 difficult o ascertain. Studies of defensive
medicine among residents are old and may be ob-
solete because changes i hospiad hability during
the 1980s increased residents” personal exposure
to malpractice habibity.

s fnoa 1981 study, residents and medical faculty
cited inexperience, habit, pressure from others,
relince on fub resultc o follow daily progress,
and substitution of lab tests for clinical judg-
ment as the leading reasons for excessive diag-
nostic testing {258}, Malpractice concerns were
ranked last out of 19 reasons for excessive
lesting.

= In a 1978 study of faboratory testing by firsi-
yeur residents in internal medicine, residents
classified only 2 percent of tests as having been
motivated by medicolegal concerns (71).

To understand better whether and how defen-
sive medicine 1s “taught” dunng graduate medical
education, OTA conducted structured interviews
with residents and facely minternal medicine and
obstetrics/gynecology at two acadenie medical
centers—-one ina large urban area and the other in
a small city. Because of the himited number and

type of programs studied, it 15 difficult to draw any
broad generalizations from the mnferviews about
the teaching of defensive medicine during gradu-
ate medical training. However, responses to the
interviews suggested the following findings re-
garding the role of graduate medical education in
promoting defensive medicine:

s Malpractice concerns were noted by residents
and faculty in all four {(mining programs, but
the extent of concern varied greatly across de-
partment specialty, geographic location, and
individual attending physician. Concern ap-
peared to be more pervasive in obstetrics/gy-
necology than in internal medicine and more
heightened in the metropolitan training center
than at the training center in a small city (see
box 2-1 1.

» Limited formal instruction on malpractice Is-
sues in organized classes and conferences does
exist, but defensive medicine is not taught ex-
plicitly at-these seminars.

= [In general, residents are exposed to many differ-
ent practice styles during their training. The ex-
tent to which they are exposed to defensive
medicine practices depends in large part on the
practice styles of the faculty with whom they
work most closely. Some faculty and senior
residents in each of the four centers acknowl-
edge that they teach some defensive practices
to junior residents; others claim they do not.

» [formation about defensive medicine is con-
veyed not only consciously but also unknow-
ingly by faculty and senior residents.

= Recordkeeping, patient communication, in-
formed consent, hospital admissions, referrals
and consultations, and use of additional tests
and procedures were all cited by faculty and
residents as examples of defensive practices
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BOX 2-1: The Role of Graduate Medical Education in Defensive Medicine:
Selected Impressions of Faculty and Residents at Two Training Hospitals?

Obstetrics and Gynecology Training Program, Medical Center A

Facuity

= *[it is] very difficult for residents to escape sensing concern [about malpractice] Nonetheless avery-
one here has as a first goal to do the right thing by the patient | do not think that anycne s cold  enough
to reduce liability at the expense of mistreating or not adequately treating the patient a second con-
cern, and a close second is creating a scenario thal makes # less likely that the patient witt sue *

« “A lot of defensive procedures that are incorporated in our practice are not consciously acknowledged
to be defensive procedures”

« “if | have a pafient with a gastrointestinal complaint and | think know what it is 1 may stili be inclined to
refer her to a specialist even though | can treat it myself | know that there is back-up here | have not
explicilty taught this to residents but they get a sense of t "

« “The minor purpose of the chart [ie  the medicat record] is fo inform other practitioners about the care
of the patert The cuos Daross S 1 Aotord prys cans @ ieasuts

Residents

« "Beng a produci of a mod congal Chmale Ferow that | pracuee very defensive medicme and trarkiy |

W

thnk ths 15 Good Med

Obstetrics and Gyrecology Fraining Program, Medical Center 8

Facuity
» ‘People here aro nol sheogsod with rhly . Buiwe know that they exist {The overali phioso-
phy of the departrent & 10§ foach oo Mo one  good Practice n chsleines and gynecology

That i itse f shou'd 1ake care of tha naper 7y ol peleriaiblg
L r

» “Malprachce su (istusson s bk e Thete s ar ongong senes for facuty onriskreduction
and malpractcs We have i red ondance b s o carstant tepe Thig reflects inour leaching —we

try to raee everyore pware of malnrachc

« “We emphasize A0CHi2ie (CCorUE SN y b 5 a question of rrecheal care nthe future the
lack of documeriaion s nofed Y, de L ond Beraase yiia ane worned about isgation bul because 1
15 the best way to pracl co modicre

Aesidents

= {As 3 result of ore malprachce il The practce of the frotatienal forceps] pracedure
went downlogarihmicaily Tharo s greatne: e the pant of the faculty 1o suggest rotational forceps
dehwery As such there §a whoie gon ~ots whe 2o nol skolled m that obstetne prachice.
We are to'd not 1o da it bechse WEpIact oo case

Internal Mediclne Training Program, Medical Center A

Facully

s “When | stanted cut as anielom WS DRI
fshilt hght agamst i and whon 1 DeCame 3 sen =r s
whoh were not apGropniale

< hat | won @ prachce medcine by ordering tests

jnnt 110 d ijur or residents] whieh tests were and

Residents
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Faculty.

Residents,

taught to varying degrees during residency.
Among these examples, the most commonly
mentioned was documentation of patient care.

* Most residents leave training thinking they
have to protect themselves against medical
malpractice litigation when they go into prac-
tice. The effects of graduate medical education
on the subsequent practice of defensive medi-
cine by trained physicians vary depending on
the degree to which they were exposed to it dur-
Ing training and the length of time elapsed since
completion of training.

For some time now, there has been a movement
afoot to restructure residency programs (247). It is
unclear exactly what direction these reforms
might take; however, to the extent that any future
reforms affect the relationships between and
among hospitals, teaching faculty, and residents,
they may also affect the channels through which
defensive practices are currently taught to young
physicians in training. For example, if more of
residency training is shifted to ambulatory care
settings, the role of the large medical institution as
a source of the standards and values of a resident
future professional career may be diminished.

OTA’s inferviews, as well as literature on the
sociology of medical education, suggest that the
molding of a student’s practice style depends
neavily on the practice style of his or her “mentor”
as well as the general culture of the particular

BOX 2-1: The Role of Graduate Medical Education in Defensive Medicine:
Selected Impressions of Faculty and Residents at Two Training Hospitals? (Cont'd.)

Internal Medicine Training Program, Medical Center B

* "1 do not discuss, implicitly explicitly, a defensive posture with patients | view the concep! of defensive
medicine as poor medical praclice. You are doing something unnecessary to cover yourself
do not stress for our residents that we should do that But | have had residents say | think we are going
to be sued, * and my usual response is o shrug my shoulders and say do the right thing.”

® "1 cannot say that after or during a case | do not consider the legal ramifications, but | still try to make my
decisions based on the patient and not on the legal system *

» “If someone is explicit [about teaching defensive medicine], it makes me question i more and say that
is a stupid reason and you should not do it If it is implicit, it is insidious

"Center A 1S In a large metropofitan area center B 13 in a small iy

and we

training program (69). Because it is unclear what
type of practice setting—academic, hospital-
based, community-based-is most conducive to
the practice of defensive medicine, it is difficult to
predict whether a shift from one setting to another
would on balance increase or decrease the teach-
mg of defensive medicine.

CONCLUSIONS

Under OTA’s definition, defensive medicine oc-
curs when doctors order tests, procedures, or vis-
its, or avoid high-risk patients or procedures, pri-
marily (but not necessarily sofe/}’) to reduce their
exposure to malpractice liability. This definition
recognizes that practices regarded as defensive
may be motivated by other factors in addition to
liability concerns (e.g., medical benefit, financial
incentives) and may be either quality-enhancing
of quality-reducing. Due to lack of information on
the relative effectiveness of many medical infer-
ventions, as well as lack of consensus on what lev-
el of risk individuals or society are willing to ac-
cept. it is difficult if not impossible to classify
most mstances of defensive medicine as purely
“good” or "bad”. " I'n add i tion, a substantial propor-
tion of defensive medicine may occur uncon-
sciously-i.e., physicians may follow practices
that initially evolved out of fiability concerns but
later became customary practice.
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Physicians receive “signals” from the malprac-
tice systern in a variety of ways, including person-
al litigation experience, the experience of their
colicagues, the media, risk management and qual-
ity assurance activities, and their malpractice in-
surance premiums. Although it is unclear whether
and to what extent these “malpractice signals™ at-
fect physician practice, it has been documented
that physicians consistently overestimate their
own and their colleagues” risk of being sued. Phy-
sicians are concerned about the professional, fi-

nancial, and psychological consequences of liti-
gation but, on balance, they tend to overestimate
the risk of these effects as well.

Young physicians in residency training maybe
particularly susceptible to learning defensive
practices-either explicitly or implicitly—irom
their supervisors and faculty. Graduate medical
education may thus help perpetuate defensive
medicine at both the conscious and unconscious
levels.



