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*460 INTRODUCTION

Medtca% ma!prac:ttce is perhaps the most Contmverszai tort tn the Ameracan iegal system,
Increases in the freguency and severity (or size) of claims in the 1960s and 1970s
caused cries of outrage in the medical profession.and.general public alike. [FN1] The
controversy has spawned debate before medical and legail professional *461
organizations [FN2] as well as:state:[FN3] and federal [EN4] legislatures, .and has.
prompted the Bush Administration to propose tort-reform legislation. {[FN5]
The debate probably began on this side of the Atlantic in the late 1700s in response to
the first reported medical malpractice case in the United States. [FN6] By the late 1800s
a leading physician, lawyer, and professor described malpractice suits as " f requent,
important, and troublesome.” | 53\17; The frequency of malpracttce ciaims mse at an
alarming rate: from 183310 1856, and’ nearly all practicing surgeons were" siied. [FN8]
Moreover, Mthe- best surgeons were the most: frequent!y sued.” ;FNQ} The resulting:
insecurity in the profess:cn led many quaiiﬂed surgeons to I&ave the practice of surgery.
[FN10] In 1875, Dr. Frank Hamiiton" [FN11] told the *g62. Medico- Legal Society of New
York that malpractice suits had become a threat to the quallty of the profession:
[CJivil suits for damages are of a frequency alarming both to the profession of medicine
and to the public. Suits of this class, in some parts of the country, seem to be on the
increase. So common is it for the surgical treatment of the oldest and best physicians
and surgeons in general practice to be called in question and overhauied in-courts of
justice, that there is at this time a general feefmg of uneasiness, and a conviction that
the business is at best very dangerous, so far as property and reputataon is-concernead.
The result is that some of the most thoroughly qualified men utterly refuse to attend
surgical cases, confining.their practice to that of medicine alone. They say the
compensation tsually attending the: pract!ce of surgery: does not warrant a.man_of .

- property in exposing himself to the probabtitty of- havzng, sooner or 3ater, to defend his

treatment in an action for malpractice. Victory in these cases. is,'in one sense, defeat,
because the disgrace, vexation and cost are generally ruinous. [FN12].

Dr. Hamilton's comments, though focused on the plight of the surgeon, gsve voice to
many of the fears of the medical profession as a whole today. =~ |

Unlike modern physicians, however, Dr Ham;!ton ia;d the btame for the c:r;sus on the
medical profession: itself:

In my early days I was disposed to lay most of the blame upon iawyers 1 supposed that
a certain class of pettifogging lawyers hunted up these cases and incited the people to
prosecutions., But I have changed my mind upon this pgint. Perhaps they are in some
degree responsible; but I am convinced that the responsibility rests mostly with
ourselves. Many writers upon surgery, and most practical surgeons, have claimed too
much. They declared that they couid do many things which they could not; and their
patients have simply taken them at their word, and reguired of them damages when
they have fallen short of their own claims and promises. [FN13]

Dr. Hamilton proposed a change in medical practice to remedy this growing problem:
*The profession and the world must be taught 1o understand that the science of surgery
has not vet aftained perfection .... They must be taught also, as nearly as possibie, what
that degree of imperfection is." [FN14]

In contrast, today's physicians have blamed the legal system for the problem and have
proposed tort reform as the proper solution. Declaring the situation to be of "crisis"
proportions in the 1970s, [FN15] the medical community *463 successfully jobbied
nearly all state legislatures [FN16] to adopt measures designed to eliminate some
claims, [FN17] fimit plaintiffs’ recoveries, [FN18] or make the bringing of claims more
financially burdensome for plaintiffs and their lawyers. [FN19]



Despite the tortreforms-of the 19705 physicians today maintain that the situation.... -
remains. critical; {EN20] arguing: that the frequency and severity of claims: *464. have Jed.
malpractice insurance companies to:charge. prohibitive amounts for malpractice. .
insurance: premiums. [EN211-Physicians-argue that the: result has been:two-foid.. Many
-physicians have abandoned: spemait;@s particularly. fraught wsth mafpractlce claims.:
[FN22] Those. who: have not-abandoned. their.chosen: specsaitles +465 practice what. they
consider economnca%iy wasteful "defensive, med;cme,” [ENZ3] wh;ch does not serve the -
patient, but functtons oniy to prov;de a- defense in: c:ase the pataent makes a c!aim
[FNZ24] -
‘Lawyers have, in genera! rea{:ted to physzcxan cntmsm by endorsmg the ex;stmg tort
system and:suggesting that the source of the pmbiem lies.in-the medical. community. .
[FN25] Neither physicians nor. iawyers ‘however, have prowded much data su;:portmg or
denying the existence of.a "malpractice crisis. ‘Moreover, neither group has: persuasweiy
placed the blame for the crisis, if-it exists, on physicsans, insurers, or-a society spurred-
to ditigation by lawyers and:-a litigious:public sentiment. {FN261 Rather, the medical .and -
Iegai professional orgamzattons have engaged ina Eong term, heated debate, each. .
focating the "cause” of the crisis in the "adversary“ profess;onal commumty EFN27;
The thesis of this- arttc%e is that the adversar;al dialogue between: physsmans and iawyers,
rather: than:ob“}ectwe data; ,has: snformeé the: poiltacai and: egtsiatwe debate over medical
malpractice- @ proponents of two recent federal leg;siatlve proposals: have contnbuted
to the adversarial nature.of the debate.: Senator Qrrin Hatch:has. sponsared S, 489,
entitled Ensuring Access Through: Medical *466 Liability Reform Actiof 1991.-] uggi
President Bush has proposed - The: Health. Care:Liability. Reform and Quality of Care. .
Improvement-Act ("Bush Proposal®). [EN29]. ‘The objectives.of both proposals, whrch are
supported by the American Meadical Association.(AMA}, [EN30] are rooted in the.. ..
medical/legal:dialogue rather than in data revealing a crisis.and identifying bothiits.. .
cause anda workable solution. The existing: data counsel.against enactment of the- basic
provisions:of either: proposal. To the extent that the dataare mconctuswe, further study
is a more appropriate response than legisiation.. o
Part-I of this Article-examines the-dialogue: between phys;cxans and lawyers from the
peak of the. "maipracttce crssm” in.the 1970s to. the recent mtroductaon in.Congress of .
the:Bush Proposai and'S. 489, part 11 summarizes the data on'issues. raused in-the:
adversarial daalogue between the medical and legal communities.: “The data include the
frequency and severity. of claims, the frequency of physician negligence, the cost of
malpractice.insurance, and the practice of defensive medicine. Part 11I argues.that both
S. 489 and:the Bush Proposal are praducts of the adversarial dialogue and condudes
that, in hght of the data d;scussed i Part II nelther proposat ments enactment

I THE ADVERSARIAL BIALOGUE BETWEEN 'FHE MEDICAL AND LEGAL COMMUNITIES

A, Tenszon Between the AMA and ABA .

The medical malpractice controversy has understandabiy produced tens:on between
physicians.and lawyers.:In 1979, at the instance of the American Medical Association,
the American Bar Association {ABA) undertook a study-of the tort system. [EN31] The
ABA report, completed in 1984, concluded that tort reform was not'needed. [FN321
Indeed, the ABA praised the: legai system for its adaptab&hty and its ability to-deter
harmful-conduct.: [EN33]~

*467 Reacting angrily. tothe ABA report the AMA pabtished a res;aonse in February 1985
calling for state and federal legislative relief. [FN341'The AMA proposed limiting pain and
suffering awards, abolishing punitive damage awards and the collateral source rule,
[FN35] limiting contingent fees, and estabiishmg screemng panels des:gned to.eliminate
frivolous {awsuits, [FN361 -

In February 1986, the ABA regected the AIVEA proposais descr:bmg them as a "special-
interest court system for physicians." [FN37] ABA President William Faisgraff, however,
noted that the ABA's own recent study might have been based .on outdated data [FN38]
and that many members "simply disagreed"” with its conclusions, [EN39]



Dissent to the ABA'S rejection of the AMA proposal apparently formed:along scongmic
and philosophical lines: The ‘ABA's corporate and banking law section, whose members
are not dependenton the litigation system for economic survival andlikely provide
service to bothrphysicians and the insurance:industry, -Qpénly.ftock issue with the action.
[EN4Q] The section’s chaifman stressed that many -membersiof the bar shared the' AMA's
concern ‘over the cost'of lawsuits, the delaysiinherent.in the court system, widely
disparate jury ‘verdicts, the social utility of punitive damages, the increased expense of
medical services, and the decreasing availability of malpractice insurance: [EN41]

In 1987, the AMA and thirty-two national medical speciaity organizations - the
AMA/S;}éCE'a'Jty Society ‘Medical Liability Project:("the Project”) - issued %468 a report that
seemed- to raise theante in the debate. [FN42] The Project’s report deviated greatly
from earlier-AMA studies of the itabtitty crisis. Instead of suggesting modifications to the
existing tort 'system, the Project recommended a:comprehensive alternative: [FN43] the
formation of an expert-administrative boeard that 'would ‘replace the jury as thetrier of
fact'in malpractlce claims, iFN44E and even greater Ilm;tations on noneconom!c damage
awards. [FN45] -

The proposal to abolish:juries’in’ maipracttce cases represents a quahtat;ve change in the
AMA approach’ to: thxs sub;ec:t and-a focus on: Jong range goalsirather than the short-
term goals that the organization’ has tended to pursue (and ‘has ‘often’ attamed) in recent
years: [FN46] Because’ the right to a jury trial is guaranteed in:nearly all. state: ;7
constitutions, [FN477 the AMA" pmposai may require state ‘constitutional amendment for
its implementation. [FN48] Moreover; the proposal evidences'an AMA sufﬁc:uentiy
mobilized and confident to recommend significant societal change. - :

As a result of the 1987 report, the gap between the medical and iegaE commumtzes has
grown ev_en wider. In 1989, the Project issued another report confirming the -
observations in its 1987 report and again recommending adoption of anadministrative
board to resolve malpractice cases. [EN4971 In 1991, the Project, in: conjunction with the
federal:government ‘and the ‘American College of Obstetricians and-Gynecologists, -
funded a study of the feasibility of the 1987-89 proposal. [FN50] Bar:groups refused to
participate in the study, apparently:because of the study's agreement *with much of
orgamzed medzcme s crithue of the current court»based tort system " _fFNS }.]

*469 B. State Medlcal Soczetles 30m in Lobby Efforts

Fueled by the open dispute between the AMA:and ‘ABA, the debate contmued to grow
Medical societies in nearly all states lobbied successfully fortort reform legisiation.:
[EN52] Legislative action reached a high point in ‘the mid-1980s. iFNﬁgi arad today, alE
states have some type of tort reform’in place. [FN54] SRR

*470 State Eeglsfatwe action reached a tummg ;mmt in 1988, iFNﬁSi Fewer states than
in the peak vears of 1986 and 1987 enac;ted tort reform-legislation; |FN§6} Most states
*471 that enacted tort reform measures in the peak years considered legislative repeal
of those measures or witnessed litigation challenging the constitutionality of those
reforms. {ENS7] In addition, most tort reform proposais considered in 1988 were
coupled with extensive insurance regulation. [FN58] Nonetheless, the march toward
state tort reform continued, States amended or abolished the collateral-source rule,
[FN59] meodified joint and several liability, [EN60] -mandated periodic payment of
awards, [FN61] changed punitive damages laws, [FN62]-and enacted alternative dispute
resofution measures. [EN63] In 1990, three states enacted some type of tort reform
measure, [FN64] and four states enacted measuresin 1991, {FNG65] In addition, in 1991
some state legislatures considered, but did nét enact, reform aimed at particular
specialty fields. [FN66] The American Tort Reform Association {"ATRA") predicts that in
the coming years state legislatures will concentrate their efforts on narrow reforms.
limiting punitive damages and encouraging alternative dispute resolution. *472 [ FNG§7]
Finally, in 1991, the supreme courts of three states held statutes that limit the recovery
of noneconomic damages unconstitutional, [FNG68] and ATRA predacts 8 number of -
simitar chatlenges thls year [FNE69] :



C. The Conflicting Responses of the Executive Branch and the National Association of -
Attorneys General: - : SRR Rk Sk A ST
The debate recently expanded beyond medical and legal professional organizations when
physicians received support:from ‘the:executive branch of the federal government. A task
force formed by:the President and headed by an Assistant-Attorney General issued a -
report recommending major tort reforms (“the Justice Department Report").-[EN70] The
report urges limiting attorney's fees, eliminating joint and several liability for multiple -
tortfeasors; limiting noneconomic damages to $100,000, limiting causes of action based
on product *473 liability theories to'the traditional-areas .of :product liability. fitigation, - .. -
paying damages in:instaliments rather than in lump.sums, greater use of arbitration .
panels, and.rejecting findings "based:on fringe scientific or medical-opinions well putside
the mainstream of accepted scientific or.medical beliefs.” [FN7.1] After the report issued,
President Reagan-announced:that he supported legisiation designed to benefitthe -
liability insurance industry. [EN72] - 0 oo o i s e T HI LTI :
In response to President Reagan's declaration, the National Association of Attorneys
General ("NAAG"} issued a report - An Analysis of the Causes of the Current Crisis of
Unavailability and Unaffordability of Liability Insurance ("NAAG report"). {EN73] The -
authors of the NAAG report disavowed any intention 'to advocate or oppose changes in
the tort system.” [EN74] The NAAG report analyzes the data and assumptions on which
the Justice Department Report-is-based-and reaches three conclusions: First, when the -
financial condition of theinsurance industry is reviewed according to:standard L

accounting principles rather than the reserve and-accounting requirements used for: . -
statutory @ccounting:purposes, a continuing profit is revealed.. {EN75] Second, the
federal court-data used by the Justice Department are substantially flawed and.an
examination of state court data reveals moderate and predictable growth in claim:...
frequency approximately equal to population growth. [EN76] Finally, the - NAAG report
concludes that.insurance premium increases are:not related to-any purported fiability -
crisis, ‘but "result largely from-the insurance industry's own mismanagement.” [FN77] -
In March 1988, the states whose attorneys:general prepared the NAAG report acted on
its findings. They filed a lawsuit against'a number of insurance companies alleging a
_.conspiracy to increase insurance premiums that forced *474 numerous state.and
municipal entities to become self-insured because they could not afford insurance. -
[FN78] The lawsuit is still pending. [EN79] i : e e

D. The Harvard Study Ca
In 1989, the New York Department of Health and Human Services commissioned the

Harvard Medical and Law Schools to conduct what should prove to be the most.: .
influential and controversial study-of all (“the ‘Harvard Study”). The study addresses the
rate of physician negligence in‘New York hospitals in: 1984, [EN80] The Harvard team
identified cases of death:and injury caused by physician negligence and concluded that
approximately 12.5% of those injured asserted claims against physicians or hospitals.
[FN81] Despite that conclusion, the Department of Health and Human Services and the
New York legistature began calling for the adoption of no-fauit medical maipractice tort

legisiation, [FN82]

E. Federal Legislative and Executive Proposals : : .
The debate has.now moved to the federal legislature. In 1991, twenty medical Hability
reform measures were introduced in Congress. [FN83] Two of the measures *475 would
effact extensive modification-of the present tort system. Senator Orrin Hatch's bilt, -
Ensuring Access Through Medical Liability Reform Act (S. *476 489), was the first. The
bill is based on the 1987 AMA proposal and would limit recovery of "noneconomic’
damages for:"pain and suffering” and the amount lawyers can recover as contingent
fees, and would require periodic, rather than lump-sum, payment of all judgments.
[FN84] : - N : o

In March 1991, President Bush expressed his dismay with the medical malpractice
epidernic, stating that, "[w]e've got to restore common sense and fairness to America’s



malpractice system,” {FN851 and proposed.legistation similar-to §. 489. The Bush
proposal differs from S. 489, however, in that it does not propose mandatory federal -
legislation. Rather, the proposai ‘added to the end of the administration’s 1992 budget
proposal and noticed by few, [EN86] seeks to encourage states to enact reform -
legisiation. {EN871 Thase states:'that adopt satisfactory legislation will recaive fedeéral
funds equivalent to 1% of the annual mcrease in hosp:tai Medicare payments and 2% of
Medicaid administrative expenses; [FN88] :
Evaluating these:two proposals is difficult: With the exceptton of the reports of the
NAAG; the Presidential Task:Force, and:the Harvard Practice Study, the data regarding
the existence ofa:"Hability crisis" have béen produced.by medical and: legal ..o o
organizations with strong:economic and professional motivations for reaching parttcuiar.
conclusions:Moreover, the conclusions of the NAAG, the Justice Department, and the. .
Harvard Study afe inconsistént. Consequently, a Iegisiature considering action is -
presented with little data, outsede that generated by the medfcaillegaé adversar;al
dza!ogue ory whach to act : B ERTER

II MALPRACTI{CE CLAIMS PHYSICIA?‘& NEGLIGENCE AND MALPRACT ICE INSURANCE
' T COSTS HAVE THEY REACHED CRISIS PROPORTIONS? e

'C!aims of a "maipractace ms;s“ usuaf?y speak to the frequency and seventy of
maipractice claims and the increasing cost of malpractice insurance premiums. *xt??[
FN891'On'the one hand; many physicians:state that fear of maipractnce suits, many.of
which they believe are unwarranted, hasled them to practice "defensive medicine™ -
which makes the patient, or the patient's insurer, pay for unnecessary, costly -
procedures. [ENS0] On the otherhand, lawyers frequentfy c:faam that endem:c physician
negligenceis the root of the "crisis.” [FN91] SR
Frequently, the speaker in the debate faits to identify which of the fﬁr@goang claim
frequency or severity, the ‘cost of defensive medicine, or physician negligence ~ has -
reached crisis proportions. This has led to difficulty in-both determining whether a crisis
exists and 1dent:fymg its causes and potential solutions. This section will attempt to
separate an e_nt;fy the var;ab es that may corztmbute to a "cms:s R O

A. Claim Reiated Costs e
1. CEaim frequency

aThedata _ . e
The Insurance Service Ofﬁc:e {"ISO"), the centrai ratmg bureau for the iiabtitty insurance
industry, collects data fromimember compan:es, identifies and-projects trends-in liability
claims, and computes advisory premiums for its:mémbers. [FN92] The IS0 has been
collecting rmedical 'maipractice data since 1966. [FN931 The 1S0 reports of claims made
against physicians [FN94] were the major data source for *478 determining malpract:ce
litigation trends in the 1970s. [FNG5]

IS0 data reveal what has been characterized as a "mlEcE increase in freguency” of
medical malpractice claims made (but not necessarily resolved) from 1966 to 1970,
[FNSE] but depict rapid growth in the early 1970s. [FN97] Based on information
avaifable’'as of April 1975, the ISO reported a 19% average annual increase in claims.
from 1971 °te 1973, resulting in a 12% increase for the entire period from 1966 to 1973,
[FN98] The ISO's graphic representation of the data then pm}ected & skyrocketing
increase in-claims for the mid-to-late 1970s. [FN99]

The ISO disproved its own projections for the mid-to-late 19705 when new information
became available for that time pericd in May 1980. The new data reflected a smaller
increase in claims than initially projected for 1971 to 1975 and then showed a dramatic
decrease in claims from 1976 to 1978. [FN100] As a result, the average growth rate for
claims from 1971 to 1978 was 0.3%, a slight overall decrease: [FN101 ] Early projections
seemingly greatly exaggerated claim frequency.



An analysis of claims closed or resolved, as opposed to claims made but not necessariy .
resolved, reveals a similar trend. Between 1970 and 1975, the median rate of increase
in claims closed, as reported from state to state, was between 20%and 30%,. {FN102]:
In 1976, the number-of claims closed. decreased by 27%: {FN 1031.In:1977 they
decreased 0% and:in’ 1978 theyincreased 2%.:[FN104] The data suggest that these ..
figures teflect either a decrease in the filing of small claims, which close quickly, or an
increase in‘the timelag from:filing to disposition, [FNIOST i o o

An-analysis of more recent data, although fimited tolawsuits-brought as opposed to... ..
insurance claims filed, reveals a different picture. The Justice Department has analyzed:
- product liability claims in federal court inan effort to identify recent litigation trends for
all types of litigation, including medical malpractice. *479 [ FN106] From 1974.10:1985,
those claims rose 758%: [EN107] Based on those figures, the Justice Department -
concluded that ¥ t'here is'no reason to:believe that the states’ courts have not ‘witnessed
a similar dramatic increase in-the number of product liability claims.* [EN108]- - - o
The Justice Department Report is-of limited import for: four reasons, First, the data on
‘which it relied aré not'limited to. medical maipractice claims, but'are concentrated in the
area of products liability litigation, which is not comparable to other forms of litigation in
‘other courts. {EN109] Second, although notidisclosed in the report, federal court '

- “litigation comiprises only 2% of the total-litigation: in this ‘country: [EN 110] Recent. -

" studies of the state litigation that composes the other 98% have found no dramatic
increases in tort litigation. {EN111]The Justice Department!s attempt to extrapolate ..
from the federal data therefore, is flawed. [EN112] Third, the increase in federal
litigatior is probably due toa récently emerging preference for the federal court as a
forumi for litigation. [FN113] Fourth, changes in corporate and business structures have
increased diversityof citizenship between: *480 ‘corporations and, consequently, have
produced more federal jitigation between corporations. {EN114] L e o
Moreover, other studies that cite data for all litigation cast doubl on the Justice ... .

Departrnent's conclusions. The National Center:for State Courts has released. data - -
demonstrating that state courts have not witnessed-this "dramatic.increase,” From 1978
to 1984, tort claims increased 8% | FN115] During the same time.period, the population
increased only 9%; virtually the same rate. [EN116] Although: more recent data from:the

" 'same organization show:a 26% increase from 1984 to 1989, [FN117] tort filings did not ©
increase annually in any state during'that period [FN118] and tort claims constituted a
"small component™ of all civil cases, [FN119] Furthermore, the total number.of civil. -
cases in state trial courts increased only 10% from 1986.to 1989, [FN120}Thus, the - .
data do not support the Justice Depa tment's conclusion that society is becoming more..
litigious or that:we:are presented with a "crisis" of fitigation. [EN121] e :
Finally, although recent data are somewhat sketchy; most insurance carriers.and other
observers have concluded that the number-of medical malpractice claims stabilized and,
perhaps, began 1o decline’in the mid to late 1980s.:] FN122] The *481 nation's largest
medical rmalpractice insurance carrier [FN123] reported that from 1980 to 1984 the
frequency of claims increased 56% against physicians and. 71% against hospitals.
[FN124) That same insurance carrier has reported ‘10,6 claims per 100 physicians in.
1980, [EN125]11.4in 1981, [EN126] 13.3in 1982, {EN127] 15.1 in 1983, [EN128] 16.5
in 1984, [FN129] 17.9 in 1985, [FN130] 13.0 in-1988, [FN131] and 12.4 in 1989. . -
[FN132] In 1990 the claims increased to 13.6, the first-increase reported by the carrier
since 1984, but claims are still substantially below the mid-1980s levels. [FN133]

b. Conciusions supported by the data S

The frequency data, then, indicaté that cries of a "malpractice crisis” and a *482
generalized crisis of all types of litigation have been exaggerated or, at the least; have
been based on erroneous projections of pre-1980 evidence. At present, there is no
evidence to suggest that there is a litigation crisis in this country and there is good
reason to believe that the number of malpractice cases has at least stabilized, [FN134]1
Indeed, though the ‘Bush Administration has publicly calied for medical malpractice tort
reform, it has privately conceded that the malpractice litigation "crisis” is "on the wane."
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2. Phystcaan neghgence : o : : i
Regardiess of whether medical maipractice clasms are mcreas;ng as raptcﬁy as the
medical community and some members of the public have stated, the: feregomg data fail
to make clear the relationship between thé number of claims and the incidence of -
physician malpractice. Whether claims exceed the numberof neglsgentfy inflicted: mjuraes
should reveal whether: the crlsas, ;f CE"ISES ft is, as A refﬁectton of I;tsgms.:s patrents or: poor

physscaan performa nce.:

&. The Daﬁzon Study L '
In 1985, Patricia Danzon pubhshed a paoneermg study on }ust thas pomt EFN13§E She
based her study ‘on a comparison of two data pools. First, she analyzed a 1974 Cailfo__f'ma
report on the number of injuries’caused by physician negligence in California hospitals .
(“the CMA Report"). {FN137] The:CMA Report, then the-only available study of physician
caused’ injuries;: {EN138] was jointly sponsored by the California- ‘Medical Association and
the: California Hospital’ ‘Association. [EN 1391 The two: ‘groups: formed ateam of four: .-
~expertsin’ 3ega£ medicine who ‘examined patient records in twenty ~three California. -
hospitals: [FN140] The team selected hospitals af:ccrd;ng tosize, iocatton, and: t:each;ng
status to prodiice a sampie representat:ve of: hosplta!s across the state: iFN 1413 The
team: selec‘ted patlent' records: *483 accard;ng 1o pat;ent age race,; sex, and ‘source of
payment. EFNMZ; .
The team evaluated: pat:ent m;uries o determme the likeiihocd that & 3ury or court
would hold the treating physicians liable under California negligence law. [FN143] In so
doing, the teamiconsidered the state of the hospital records, the severity of the patient’s
injury, and whether the tnjury was preventabie by the pract:ce of ordmary tmedical care.
[FN144] o :
The CMA report cfld not znciude a fmdmg on the number of m}ured patlents who ﬁled
claims: [FN1457 Danzon, however, was:able to obtain “reasonably. complete” claim data
from a second data:pool supplied by the National Association of:Insurance: .
Commissioners ("NAIC")., [EN 1461 The NAIC had pubhshed a: suway reportmg cianms

"".3"ciosed by private. insurers:between’ 1975 and 1978, iFN147i By.comparing. the NAIC

claim data with the CMA report, Danzon was ‘able to obtain "a crude measure ... of.
injuries by age of the plaintiff, severity of theinjury, and the type of medtcai ermr i
[FN148] As Danzon states, " the results-are striking.™ [FN149] . - -

Only 10% of all negligently injured: patients filed claims againstthe hospltais or
physicians. [FN150] Only 40% of the claimants received any-compensation. fFi‘ﬁlSii
Consequently, only 4% of niegligently injured pateents received any. campensatron
Claimants under the‘age of: forty-four were ‘more than twice as likely to.recover-
compensatfon as those over sixty=five. [FN 1521 Those who suffered permanent injuries
were more likely to'file claims than those who suffered temporary m;urtes while fatal
injuries were most infrequentiy.the'subject of claims. [FN153].

Although they are striking, Danzon's findings are somewhat hmated She sampied oniy
one state, and she has stated inf other publications that there is great claim freguency
variation*among states. {FN154]1 Becalse actual claim data are unavailable; the
comparison of CMA and NAIC information results in only @ "crude measure.” [FN155]
Finally, the determination ‘whether a physician would be held liable is.a product of the
judgment of the CMA "malpractice experts” - a judgment that inevitably is subjective.
This factor is compounded bacause 90% of all claims, with and without payment, were
resolved pursuant to pre-trial *¢84 settlements. [FN1561 Consequently, iegaf evaluation
of liability is not available for most of the compensated injuries. .

The limitations of Danzon's data do not deprive her study of national sagmﬁcance At the
time of the study, California had the second highest claim frequency rate of any state in
the United States. [FN157] Assuming physicians-in otherstates caused injuries no more
frequently than California physicians, the claim per injury rate in most other states was
even lower, [FN158] In addition, hospital records may not reveal all injuries. [FN159]



Thus, one can conservatively apply Danzon's conclusions regardtng physician negligence
and maipractice claims to. other states,

Danzon reached two broac% conclusions regardmg phys;cnan negi igence and malpractice
claims. First, the risk of negligently inflicted medical injury is substantial - approximately
one in one hundred twenty. six patients are neghgentiy m;ured 1F¥\i;60} Second,
because claim frequency is low, "the cost of maipractsce the cost of injuries due to
negl;gence is. probab ¥ severai times ga‘eater than the cost of maipracttce claims.”

[FN161] . .

b. The Harvard Study o

Danzon's findings rec:ently received support from the Harvard Study iFNlégt Moreover,
unlike the Danzon study, which had to compare, two. separate bodies of data to reach
conclusions regardmg the incidence of med;cai maEpractrce, the Harvard Study dzrectiy
addressed that issue. .

The Harvard Study analyzed the 1984 records of over 30 000 patients at fifty-one New
York hos;:ntals {FN163] Members of the: study screeﬂect the records *485 and ‘submitted
7; 743 records to. physicians for further review, |FN164| The reviewing physamans then
'determmed that "adverse events,” defmed as "an umntended injury caused by medical
management “ iFNlBSI haci occurred in1,133 of those cases. }FNlﬁsi Of that number,
280 were caused by, neghgent care.. §FN167§ After the study weighted the ﬁgures to
account for the size of the total sample, [EN168] it concluded that "1% of all hospitatized
patients experignced negligent injury that led to some prolongation of tha hospntahzatson
and/or disability at the time of discharge.” [EN 1691

The Harvard Study.then ‘compared the incidence of negilgence with the number of
malpracf:sce claims made by lawsuit or written or oral demand.[FN170] and concjuded
that "the number. of negligent adverse events was eight times the number of tort
claims.” [FN171] Thatis, approxsmateiy 12.5% of ﬂeghg@ntiy mjured patients: made
claims, [EN172] H;story mdncated that approx:mateiy one- half of all claimants were
eventua!!y compensated. Thus, the incidence of negligence is approximately sixteen

. times greater than the number- of paid claims. [EN173] That "litigation gap” shrinks for.
more severe’ mjuraes-_to ‘a two-or-three-to-one rat;o of-.'anjunes to claims. [FN174] But

even: as to. these injuries. for. whtch pat;ents are: most kely to make claims, the. Harvard

Study's findings indicate that "we do not now have a problem of too many claims; If
anything, there are too few," [FN175] In addition, although not observed by the Harvard
team, New York now has a *486 claim frequency even higher than that of California.
[FN176] Thus, like the California data, the New York data can be conservatfveEy '
generalized to the rest of the nation.

The Harvard Study supports Danzon's first broad conclusion - patients do face a .
substantiai risk of: negiigentiy inflicted medical injury. The Harvard Study found this risk
to be approx;mate!y one in one hundred, [FN177] as compared with Danzun 3 fmdmg of
onge.in one hundred, twenty-six,

The Harvard Study purports not to support fully Danzon’s second broad conciusson the
cost of mal;sractnce exceeds the cost of malpractice claims. The Harvard Study compared
the sum of potentially compensable patient losses - $894 million for the sample year -
with the sum cost.of malpractice liability insurance for the same time period [FN178] -
more than. $1 billion. [FN179] Thus, with some caution, the ‘Harvard Study concluded
that the cost of negkgence does not exceed the cost of matpractlce claims, [FN180]
That conclusion, however, is substantially undermined when the values the Harvard
Study assigned to the claims are compared to the values malpractice insurance carriers
wouid likely assign the claims. The Harvard Study based its estimate of the claims' value
on awards that would be provided by a hypothetical, no-fauit compensat;on system.
[FN181] Consequently, the assigned value of $894. million does not account for at least
several categories of damages that are awarded in the present tort system and that
should be reflected in malpractice insurance costs calculated by insurance carriers to pay

for those awards. [EN182]
First, the Harvard Study did not assign a value to pain and suffering and other



noneconomic iosses of injured patients. [FN183] Becatise noneconomic fosses may
account for as much as 50% of the damages awarded in the tort system {FN184] *487
the value of the cialms the Harvard Study assessed may be as hugh as $1 8 b;li:oﬁ or
twice the esttmated value of $894 msii:on '

Second, the Harvarcf Stucfy included in the estamatec% value of claims onEy the poﬁ:son ‘of
medical ‘expenses that patients would pay and did not include the portion that insurance
carriers would pay. [EN185] The Harvard Study reported the total cost of unrmmbursed
medical expenses to be $103 miliion. [FN18&] The unreimbursed expenses represent
approximately 13% of total medical costs. [EN187] In many jurisdictions the coilateral
source rule prevents deductlon from malpractace awards of some, if not ati ‘of the
uncounted 87%, |FN188[ Therefore, in those 3urssdrct;0ns the total value of medical
costs awarded in the tort system will Tikely: be substantxaiiy hrgher than the value the
Harvard Study assigned for purposes of evaluating its no-fault hypotheSis S

Third, the Harvard Study excluded some losses for which working adults would be’
compensated inthe tort system. The Harvard Study excluded lost "frmge ‘benefits™
totalling $55. mt%laon because "[p}rzvate and social insurance plans in'the U.5. do not now
compensate fﬁi‘ workers Eoss of fr:nge beneﬁts b EFNl&QE in addatlon ‘the reported $231
miflion 1FN1901 l0ss of wages’ refiects only. 19% {Fi\i 191; of wages that hkely would be
compensabie by the tort system.’ 1FN122] Thus, by addmg the uncounted 81% back: into
the equat;on, one can est;mate the value of these iost wages to be as hxgh as $1 2 :
biHlOﬂ

*488 F:naliy, the Harvard Study's eshmate aiso exciuded "'economic losses suffered in’
the first six months from the date of hospitaiazatton " IFE\E193] The Harvard Study
reasoned that these costs would be c:ompensated by emptoyernsuppited sick leave and
other programs. [FN194] Moreover, the Harvard Study ‘excluded in their entirety the
claims of patients who would recover from their injuries within six months., IFE\E 195|
These cases account’ for’ 50% ‘of all claims. [FN 196] Again, because the tort system
would compensate these iosses the:r value shouid be reﬂected in maipractsce ilabahty
insurance costs,

Once the: Harvard. Study 5 f;gures are adjusted to account for all the damages awarded in
the tort: system 1FN197i the study appears: to confirm Danzon s sec:ond bmad
condlision.: The cost-of matpractsc:e in'New York Etkew exceeds tsy severai times the $1
b:il;on vaiue of current!y prosecuted maipractrce claams '

3. Cialm' Severlty_ (__pr Size)

“a. Thedata o ' o '
The data’ Danzon and the Harvard StucEy gatherecf fali to account for the ameunt of

compensataon paid successful claimants (claim: seventy) [FN198]1 On the one hand
many physicians claim that payments by either jury verdict or ‘settlement over-
compensate claimants. This would tend to increase the cost of claims in relation to the
cost of negiigence On the other hand, to the extent that payments undercompensate
claamants, the figures may underestimate the d;screpaﬁcy between the cost of
negligence and the cost of maEpractice claims.

According to all stud:es the amount of damages that successful piamt;ﬁ’s receive
pursuant to verdict or settlement has increased at a rate considerably in excess of
mﬂatron [EN199] Danzon, for exampie reports a steady upward frend in *489 claim
severity from 1971 to 1978. [FN200] Durmg that period, the mean payment in
satisfaction of a c!afm agamst a physician’ increased 12. 4%. [FN201] During the same
period, the mean payment in satisfaction of clasms against hospitals increased 18.9%.
1FN2021 From 1975 ‘to 1984, mean claim ‘severity increased approxnmateiy thce as
quickly as did the consumer price index. EFN203|

A comparison of state-specific data reveals great varaatton in ¢laim severtty among
states in the early years of the "crisis,” but then a rapid erosion of that variation. The
state median for payment of claims increased approximately 30% from 1971 to 1978.
[FN204] The mean payment, however, increased 60% during the same period. [FN205]



The data suggest that the mean of state means-increased significantly. more rapidly than
the national claim mean. This reflects a more rapid increase in mean severity in states -
with few claims than in those states that account for. a jarge portion of the nation's:
cfaims: {FN2061 In addition,-mean severity grew most rapidly in states:where severity...
was initially quite low. [FN2071 As ‘a result, the data reflect a-national trend toward:
uniform maipractice verdict and settlement payments. S R
More recent data, limited to reports of jury verdicts; reveal a continuation of this trend.
[FN208] The mean medical malpractice:jury verdict was $228,818 in-1975, $192,344 in
1976, $666,123 In 1984, and $1,017,716 in 1985, FN209].Overall, *490 then, the data
depict-an:increase in.the mean jury verdict [FENZ2L0T - S m oo e
Again, analysis of the median produces a‘surprisingly different picture. The same service
reports that the median jury verdict remained approximately. the same from 198010 -
1984 - $200,000. {EN211] Insurance company data-confirm this evidence: As of 1986,
the median medical malpractice claim payment by either jury-verdict.or settlement. was
approximately one-fifth the mean. . [EN212] As a-result, .while large verdicts.and ;
settlement payments have progressiveiy:increased, [EN213]-an equal.number of verdicts
~and settlement payments remain-at'smail.or moderate amounts: Moreover, the median:
‘is more: ihdicative of the "typical” verdict or settlement payment.received by a medical .

‘malpractice claimant, [EN2147 = i 0 PR T
Finally, data currently-available from insurance carriers-confirm the upward trend in .
verdict and settlements. Mean claim severity,-adjusted for infiation,-increased 14%:...
annually from 1980 to 1986. [FN215] The nation's largest provider.of medical: . -«
malpractice insurance has reported that the mean cost of reported claims was $12,802
in 1980, $30,279 in:1984, [FN216] $31,000 in-1988, $32,700 in 1989, and $36,400:in

1990, [EN217% 0 o oo -

b. Conclusions:supported by the data « ..o e o oo s e
The foregoing data dispel a number of myths regarding the current:medical malpractice
"erisis." First, because the median claim severity has remained relatively unchanged in
recent years, resuilting in an unchanged percentage-of claims receiving smallor.
“moderate awards, there is no reason to believe that plaintiffs who sustain minor injuries
" are now receiving ‘greater compensation. Rather, one must conclude ‘that juriesiare ™
awarding greater-sums for the more serious injuries. Thus, there i5 no reason to believe
that patients filing "nuisance suits” are receiving substantial .compensation. . o
Similarly, assuming.that litigants and their lawyers are.generally aware of these data,
there‘is noreason to-believe that many.patients bring claims for minorinjuries with
hopes of receiving large awards. That is; allegations.of a *491 *lotto mentality” [FN218]
motivating the filing of malpractice claims appear rmisplaced. [FN2191 At a minimum, .
thogse motivated by such hopes.are mistaken: & T O P RN RE I
What is apparent is that juries are awarding significantly more money for severe.
injuries. That trend continues inthe most recent data. For example, juries nationwide
awarded 92 verdicts in excess of $1-million-in 1986, 62.in:1987, [FN2201 97 in- 1988,
and 107 in 1989, the most recent year for which data-are available. [FN221] .
At least five factors may have contributed to:the trend toward:larger verdicts. First, in.
sorne respects the increase in large verdicts.can.be explained by the homogenization of
the United States. Increased mobility and communication have apparently worked to
standardize jury responses regarding appropriate compensation for.comparabile injuries.
‘Those areas where juries once awarded smaller verdicts have now produced verdicts -
comparableto those awarded in the urbanized areas of the country. . G e
Second, the erosion of the "localized standard of medical practice” may have contributed
to this phenomenon. In the early jurisprudence of most states, physicians were judged
by the standard of care of localized practice. [FN22271 Whereas physicians in major
metropolitan areas may have used more modern techniques, practices, or equioment,
physicians outside those areas were not held liable if their conduct complied with local

standards. [FN223] ;
In the 1960s, most states abandoned the localized standard of practice. [FN224] As a




résult, not only were physicians subjected to a different standard of care, but the: -
testimony’of experts from other:communities became admissible at trial. *492 One effect
was simpiy that plaintiffs:prevailed who would have lost under the old rules. Another -
may have béen'that'the attitude of test:fysng physicians accustomed to a-more rigorous:
standard of: pract;ce increased jury d;sapprovai af negilgent physsc:ans resuitmg in
larger verdicts,
Third, iarge verdlcts have tratﬁstaona!ly recewed wué@spread publu:nty The resuit may be
an increase over-time in:jury. expectatsens regardmg approprzate compensamon
producing-an upward trend in claim severity."
Fourth, the existence of the defendant's liabi l;ty insurance has tradttaoﬁa Iy been h:dden
fromjuries; ‘The'rule is based on the theory that, knowing the defendant will not
personally be respons;ble for paying a judgment: and perhaps fueled by antipathy toward
insurance companies; juries will be willing to-award.a plaintiff - money judgment despite
little evidence of the defendant’s culpability. [FN2257 As the existence of medical -
malpractice liability insurance has received publicity'and come to public attention,
assuming the rationale supporting the exclusion of such evidence is valid, juries:may
have become more willing to award largerverdicts. Accordmg to:the :same logic; of
-course; recent publicity- regardang a: isabitity msuranca cns:s may eventua!iy produce
smaller verdicts. =
F;naﬁy, the’ increase 'in verciict amount may s;mply refiect Jury dssapprovat of neglsgent
physicians. Fhis phenomenon may:in turn reflect changing medical: ‘practices. Group and
HMO practzce may not create sympathy for the "trusted famtiy phys:ccan * -i FN22§§

4, Medacai and Demographac Factcrs Af‘"fecteng Cia:m Fraquency and Seventy
A number of medical and demographic factors may impact on both severity and
frequency of claims. Danzon has observed that the per capita number of physicians in a
community is positively correlated to claim frequency. [EN2271 Aniincrease of 100.
physicians per:population of 100,000 corresponds to anincrease of thirty-six claims.
[FN22871 The number of ‘physicians is not, however, related to claim severity. [FN229]
The number of lawyers per capita, however, does not-affect claim frequency once the
~ data are controlled for urbanization and for the number of physicians per capita..
EFN2§G; The data therefore}__ ndermme the physrcaans assertion:that *493 clatm
frequency increases when the number of lawyers available to prosecute suits increases.
After controliing for per capita:numbers of physicians and lawyers and changes in tort
law, [EN231] "urbanization-remains a highly significant determinant:of claim frequency
and severity,” [FN232] This rémains so even after. controlling for.per capita income,
unemployment, capitalintensive medtcaf sew;ces, and frequency and severzty in: other
areas of tort litigation. [EN233]- e
Rapid equipment advances and haghi pubincszed technoioglca! tmumphs, such as heart
transplants and the implantation of artificial organs, may -have raised patient - o
expectations regarding appropriate medical care. The failure of medical treatment to
meet these expectations may produce more frequent lawsuits when patients perceive
the outcome of their medical treatment as: unsatasfactory i—"maiEy, jury reaction to
injured patients may also'be more sympathetic. :
This conclusion is supported by a 1976 study that reported a positive correfatmn *454
between claim frequency and the availability of technologicaliy complex medical
facilities. {FN234] The study concluded that complex facilities generate more injuries.
[FN235] However; when corrected for urbanization and-for per capita numbers of
physicians and lawyers, the conclusion ‘made in the 1976 study becomes questionable.
[FN236] Yet because urbanization remains a factor, [EN237] and because urban areas -
tend to employ the most recent technological advances, the study may actuaily show
that urbanization is a determinant-of claim frequency, iEN;ﬁBI and may suggest that
patient expectataon is also a reiavant factor. :

B. Costs Not Directly Related to CEatm Payment



1. Medical Malpractice Insurance... - e e
Although claim frequency data may be unclear, it is undisputed. that medical malpractice
insurance rates increased steadily. until recent years, From 1976 to 1984, the average -

annual charge to physicians for medical malpractice insurance increased 79%, from . . '
$4,700 to $8,400. [FN239] ' ' '

Medical malpractice rates, however, stabilized in 1988 and 1989. [EN240] Physicians in

the United States paid a total of $1.9 billion for medical malpractice premiums in 1984,

&4 billion in 1987, and $3.9 billion in 1988. [FN241] In 1989, one company that insures
physicians in thirty-two states reduced premiums.by an.average.of 14%. [FN242] Other
insurance companies implemented similar reductions *495 across;the country in. 1989, .
[FN243] and premiums were reduced- in two-thirds of all the states. [FN244] This trend

continued in 1990. [FN245].-. = . ' ' L

Some medical community. observers have described the leveling off as the "light.at the.
end of the tunnel.” [FN246] The observers have attributed the change in medical .
malpractice Insurance rates to a reduced number of malpractice claims produced by "tort
reform, more public awareness about medical liability and how the cost is passed on to.
patients, improved risk management . among physicians and improved technology.”
[FN247] Others have cautioned that the data represent only "a temporary blip” ina .
continuing trend. [EN248] Although 1991 data are *496 still incomplete, they. ..

nevertheless indicate that premium rates did not change. [EN249] Indeed, in late 1991

the nation's largest.provider of medical malpractice insurance announced a rate freeze in

all forty-two states in:which ‘it provides insurance until. January 1992. [FN250]

Even in New York, where insurance carriers have claimed to be particularly hard-hit by
the medical malpractice ¢crisis; [FN251] premiums have leveled off. Before 1989, .the
New York:State Insurance Department generally granted insurance carriers "substantial”
premium increases. [FN252] In 1989, however, for the first time in six years, the rates
did not change, [FN253] and-in 1991 they-decreased 5%. | FN254] The Harvard Study. .
concluded that "the medical liability insurance system has reached a point of stability."
[FN255] However, the Harvard Study cautioned that, because we may not know for.
some years the value of claims.made.on physician conduct insured by premiums being
paid:now, "we should not'be unduly:optimistic about the future.” [EN256] = '

These figures appear even less alarming when compared with other data. For example,
although. malpractice-insurance premiums increased 79% from 1976 to 1984, physicians
experienced an 89% increase in income during the same time period. [EN257] Thus,
while physicians paid an average of 4.4% of their income for malpractice. insurance
premiums in 1976, they paid an average of 4.2% of their income for insurance
premiums in 1984. [FN258] Moreover, while. medical *497 malpractice insurance,
premiumns represented 2% of the United States’ total medical care costs.in 1975, that
percentage decreased to 1% in 1982 [FN259] and to fessthan 1% in 1989. [EN260]
These.data, therefore, suggest that medical malpractice insurance premiums constitute
a serious problern-only for those medical speciaities and geographic locations that are
particularly fraught with malpractice litigation. [FNZ2613

Finally, concerns regarding insurance premiums are of equal significance to both those
physicians frequently sued and to those infrequently sued. Unlike insurers generally,
most medical malpractice insurers do.not adjust premiums to account for physician..
claim records; _ . _ _
[Tlhere was a short-lived trend {o put a surcharge on premiums for doctors, who have
claims paid against them, but that's {argely been abandoned. It was too cumbersome ...
They set up peer review committees, but they got too bogged down .... Maybe a handful
of companies do it for a handful of people .... Sometimes, companies will refuse to
protect a guy altogether, but that, oo, is very, very rare.... [FN2621 _

As a.result of this practice, a physician's insurance rate is unaffected by performance,
claim record, or reputation. In one state, as few as 1% of all the physicians were.
responsible for over one-half of the medical malpractice claims *498 brought. [FN263]
Frequently, medical speciality and geographic locations are the principal and only factors
considered in determining premiums. [FN264] Concern about premium cost is,



therefore, compounded by the physicans' inability to reduce that cost by-improving
practice techmques improving patient relations, or-practicing defensive medicine.
[EN265] Similarly, insurance rates do not beneﬁt the pubiic by prowdsrag an mcentwe for
competent medical practice.

2. _Dgfen'siVé_“Me‘di;:ihe.

a. Definitions o BT : '
Many physicians contend that the recent increases in medical maiprac’c;ce claims have
led"them to practice "defens:ve meditine™inan attempt to protect themselves from
medical malpractice suits. [FN266] Indeed, the AMA states that defensivé medicine may
account for 30% of all medical care costs in the United States. [FN267] In an apparent
recognition of a lack of corroborative evidence, however, the AMA calls the 30% f;gure
"the most frequently quoted estimate.” [EN268] '

The AMA also estimates the cost'of defensive medicine to be $1S bsliion [FN269] When
that sum ' is combined with the cost of medical malpractice premiums paid by physicians,
[EN270] the total cost of medrcai maipract;ce as @quat to 3% of this natron S total health
care Costs. EFNZ?E! ' :

Defensive med;cme consists of both "posrtave“ and "negatwe" practaces [FNZ?Z; Pos:twe
practsce ‘occurs when'a physician performs additional tests or procedures inorder to™
avoid being accused of neglagence e ;FN273§ In contrast, negatave #4099 piactice occurs
when a phys:czan avoids tests or procedures perceived as legafiy risky. [FN274] -

In 1984, the Socioeconomic Monitoring Systemy, directed by'the AMA, stirveyed
physscaans regarding "positive defensive medicine.” [FN2751 The survey described the
follcw;ng as positive defensive medical practices: (1) maintenance of more detailed
patient records; (2) prescribing more diagnostic tests and/or treatment procedures (3)
increasing follow-up visits; and (4) Spendmg more tlme wﬁ:h patrents dunng
examinations. lFNZ?G] : :

Of physicians surveyed, 42% reported that they had mcreased defensive medncai
practices in the last year, [EN2771 31% had‘begun mamtammg more detailed patient
records, {FNZ?B? 20% ‘prescribed more: diagnostic tests, [FN279117% scheduled more
follow-up Visits, !FN2§Q; ‘and 17% reported that they mcreased the'diration of patient
examinations. IFNZSII Overall, general’ practatsoners reported the greatest increase in
defensive medical practices, foi!oweci by surgeons, and, then, by physicians practicing
internal medicine. Lﬂ_\a_z_g;;i

Most physicians contend that’ defensrve medical practices do not contnbute to the quality
of medical practice, The following is a’ ‘prototypical response:

Maybe out in small towns somewhere they need lawsuits to practice quality mecﬁcme I
doubt it, but maybe - but here at New York Hospital all the law suits do'is cause us to
practice defensively with a [ot of unnecessary paperwork and tests. We have our own
checks on the quality of our work, and lawsuits don't help us one bit. [FN283]

b. Benefits and disbenefits-

In the first two categoraes - improved record keeping and increased diagnostic testing -
the data may support the physicians' position: Improved record keeping, for example,
may indeed be wasteful from a physician's viewpoint. Maintaining improved patient
records requires physician time, but does not directly contribute to patient treatment.
However, improper treatment can occur because critical’information has been omitted
from the patient's records. [FN284] As *500 a result, while some information is
undoubtedly entered on records only for retrieval in the event of a lawsuit, improved
record keeping can improve care. The question the data pose, then, is whether the cost
to patients of improved record keeping exceeds the benefits it produces in some cases.
The data do not yet provide a clear answer.

Analysis of the testing and procedures category produces a similar conclusion. Avondmg
procedures may deprive patients of valuable medical treatment. On the other hand, if
we assume that physicians act rationally in avoiding certain procedures, the avoidance is



a result of a determination that the benefits of a.procedure are outweighed by.the
likelihood of a successful patient, Jawsuit lf the procedure is performed. While one may
argue that decisions may resuit at least in: part from.fear. of unpredictable juries, doctors
must atso endeavor to prednct the views of expert witnesses. The. decisions on testing .
and pmcedures therefore represent,.at Eeast in pari:, phys;cuans assessments of their .
own compliance. with the requisite standard of care. .

The evidence in, the testmg and procedures categﬁry is, on, tbe whoie more supaortwe
of the physscnans _position ‘thanis evsdence in.the. medical records category Additional .
procedures are costfy, probabiy entazl some rzsk and if physu:sans are. correct areof .
the most common basxs for maipa’actnce suits, 1FN2§5E An evaluation of defenswe
medical practnc:e is therefore again dependent on unavailable data regardmg the
relationship between i‘.he cost of performmg add;t;onai procedures and the benefit that
the proceduras pmv:de ' .

Aithough the farst iwo categorles of pos;twe defensrve medicai pract:ce pmwde some
suppork for phy' icians' contentions, however ambzguous at is dlfﬂcuit to argue that.
increased follow=1 -up visits and. longer pat;ent exammations are ﬁetr;mentat to patzents
Asone iawyer put It these changes m practlce are weicome in todays worid of mass
med:cai treatment

Last year I.had'to take my baby {iaughter to the emergency room because she‘d hit
her head falimg out ofa chair.. After her X- -rays were. exammed by a ﬁrst~year ;‘es:dent
and found to be routine, T asked if T could take the X- ~rays with me to send to our fams!y
doctor. T was told that they would not be available until the next morning because a
radiologist on.the staff had to double check’ them f;rst "You know, we.need.to avo;d
legal problems;" the. resident. sand as he asked for. my phone number, so the rad:ologzst
could call if he found anything. wrong when he looked .at.the X-rays within the next hour.
If that's defenswe *591 medlcene ry take lt ;FNZBSE e e e

c. The tort system s

That physncuans attr:bute the practsce of defenswe medzcme to the tort system may, in..
{:onduct iFN287E In 1985 Danzon pubi;shed a r’eport dascussmg the merats of the tort
system, [FN288] She noted that sxxty SiX cents ‘are.spention lzttgataon for every dollar
that reaches the plaintiff in compensation. [FN289] Overall, plaintiffs and defendants
spend approximately the same amounts. [FN290] Defense costs exceed plaintiff costs on
small claims, while plaintiff costs exceed defense costs on large claims. [FN291] Insurer
expenses account for 28% of all sums paid in premiums. [FN292]

The large sums spent in processmg claims led. Danzon to contend that "the med;cal _
maipractme system makes no sense if its sole. functaon is compensation " EFN223§ It can
be justified only on ‘the ground of deterring negligent conduct §FN2§4|

The Harvard Study was unable either to confirm or to refute Danzon's concius:ons :
regarding the efficacy of the fault-based tort system. Harvard Study personnel
conducted interviews of physac;ans to discern whether the physnc;ans believed that the
system deters potentlatly negligent conduct. Although respondents tended to "downpiay"
the deterrent effect of the tort system, [FN295] the Harvard. Study conciuded that "the
tort system may have a deterrent effect as evidenced by physscuans overestfmat;ng the
risk of being sued.” [F;\;zge; . _
The Harvard Study then compared these physzc;an perceptmns w:th emplrlcai *502
evidence, but did not reach any conclusive findings. That so few injured patients bring
suits suggests that the tort system, regardiess of its impact on the individual physician,
may not function as a deterrent. [FN297] In addition, the study was unable- to
demonstrate the premise of deterrence theory, that any increase in claims produces a
decrease in negligent conduct: [EN298] " O ur findings are at best weak evidence of no
deterrence.” [FN299]

Two factors buttressed this equwocal stance Farst the Harvard Study concluded that an
increase in the tort claim rate leads to an increase in costs per patient, [FN300] perhaps



indicative of defensive medical praCtiCE Second, the Harvard Study found a posntave
relationship between ciaim rates‘and negligent adverse events.’ [FN3011 Thatis,
hospitals with higher claim rates tend to have a greater frequerzcy of negl gence

[FN3027 Because of the small samiple size ‘and the possibility that "high injury hospitals
or physicians™ generating these claim’ rates are actually being deteérred, the study”
concluded that the findings can be read to support ‘beth advocates and opponents of the
tort system.’ [FN3037] The equivocal nature of the data and’ an apparent reluctance to
confront the "a’ prlon“ prop051teon that the tort system ‘has a deterr@nt impact, iFNBQa;
led the study td sound'a cautionary noté: "It would be zmpmdent to conciude on the
basig of these fmdmgs that there wotild be no change in‘medical H'!]Uf’iES if the tort
system ‘were abolished and no comparable incertive structure put inits place * 1FN305|
*503 The conclusion of the Harvard Study, then, lends at'ieast some support to Danzon s
overall assessrment of the efficacy 'of the tort ‘system as a deterrent mechanism;
[T]he tort system deserves serious consideration. Although most physxmans may’ well act
in their patients’ best interests most of the time, even wsthout the threat of Elabslsty,
nevertheless the ;ncudence ‘of medical malpracttce i5too common to be'ignored... [T}he
cost ef negisgent m}urses 15 severa: t;mes iarger than the cost of maipractac’ p‘remaums

In practice, as we have seen the malpractece system cfeparts agmﬁcantﬁy from thts
theoretical“ideal [of prowd;ng an ‘ongoing system of quahty control}, but’ the most-
extreme criticisms ‘are unfounded. Far from’ bemg excesswe “the number’ ‘of ciaims faIEs
far short of the number of incidents of - malpractlce The deposrt:on process follows the
precepts of the law to a significant’ degree ‘Court awards are strongly :nﬂuenced by the
economic loss of the plaintiffs and by the:law of compensabie damages iFN§Q6[ '
Althotigh far from perfect, the tort systemn has a positive effect on the- practice of
medicine. Tt is presently impossible to evaluate to what ‘extent the defensive measures
taken appropriately correct actual practices to conform to the standard of care, or
whether the cost of defensive medicine exceeds the benefit that patients receive, Yet,
because injuries substaﬂtlaE!y outnumber claims, there is little }ustzﬁcatncn for fears that
defenssve medscme :s more cost!y than the m;urses and the cEaams at prevents

| III FEDERAL LEGISLATIVE ACTION S 489 AND TﬂE_BUSH ADMINISTRATION _
' PROPOSAL THE ADVERSARZAL DIALOGUE REVISITED o

A. Finding’s‘and Goals of the Proposed Legislation

1. 5. 489 e o
On February 26, 1991, several months before the Bush Admmlstratzon s pmposa! {"Bush
Proposal™), ‘Senator Ortin Hatch introduced S. 489, which dosely modeled the AMA's
1987 proposal. [FN307] In his introductory remarks, Senator Hatch openly admitted that
the legislation was "developed with the help of a broad coalition representing health care
provider organizations, the business community, heaith insurers, and other groups.”
[FN308] In addition, he gave special *504 thanks to a representative of the American
College of Obstetrrcs and Gynecology, the group. of physicians most frequentfy sued.
[FN309] Senator Hatch focused on the “fear of litigation” [FN310] that has prompted
phys;crans to leave the practice or to practice "defensive medicine” and that has
“adversely affect ed Americans' access to quality and affordable health care.” [FN311]
Senator Hatch based his conclusions on the number of tawsuzts filed and average awards
received. He did not cite data regarding the frequency of malpractice or the relationship
between the commission of malpractice and the frequency of claims. [FN312] Moreover,
he did not differentiate between the increase in average awards and the increase in
awards in specialty specific-litigation. [FN313]
Co-sponsor Senator Jeffords departed even farther from the data base discussed earfler
stating that "[ulnder our current system, many physicians will not perform ‘high risk
procedures due to fear of becoming victim to an expensive lawsuit of dubious merit."
[FN314] He added that Congress should enact the bill "to provide physicians the security



they need to deliver care in such critical areas as *505 obstetrics and. gyﬂecoiogy
iFNBlSi Like Senator Hatch, Senator Jeffords fazled to cete any data mdscatmg that a o
substantlai umber of meratiess lawsuits are fzied S : :
The fmdmgs cited in 5. 489 mirror Senator Hatch s opemng rema ks IFN§16E and omat
any reference to the lnc;dence of mef;%xcal maipract;ce in this country in addztlon to
addressing Senator Hatch's concerns, the findings address the “snefﬁczency of the civil
judicial system. "TFN317] The only recognition of the poss;biiity that the: "cnsss“ is one ‘of
physician. negligence is contained in a curious reference to “the mefﬁcnency of State
d;sc;planary systems in: restr;ctmg the activities. of heaEth care professnonais who
endanger patient safety " EFN@;S; The proposai contempiates remedymg this
“inefficiency” by providing grants that states may use "to.develop. ‘and: tmpiement _
improved mechanisms for monitoring the practices of health care professzonais orfor
conducting dascapimary actwstles " iﬁ@_ﬁi;&} ' R B i

2. The Bush Admmnstratlon Proposal
Introduced. on May 22, 1991, the Bush Administration proposal ("Bush Proposal") m
many. ways mirrors the. objectlves and perspectwes of 5,489, Indeed, at Presndent
--Bush'_._s' equest, Senator Hatch introduced the Bush Proposat in‘the Se - _
;Hatch_ag_ in mamtamad that . the "high cost of mad:caf malpractace insurance: -a'nd the N
fear.of litugataon“ were operatmg to produc:e ﬁiefenswe medtcme and were-cf' S
physxc;ans from. practace iFNBZ;l 1. '
The findings reported in the Bush’ Proposa! for the most part ciosely resembie thesa of
S. 489 and focus on the rising cost of insurance, litigation, and fear of l;abmty [FN322]
The Bush Proposal, however, contains one finding strikingly d[fferent from’ any formaily
presented in $. 489, The finding. echoes Senator %506 Jefford s comments in support of
his co- sponsorshtp of S. 489: "improving the civil Jud:caai system“ would "deter frwoious
actions.” |FN§2§| The Bu_sh Admenastrat;on does not cite any data mdacatmg that
fnvoious actions are ¢ mmon Indeed, one cursory reference points to data that behe o
the finding. Senator Hatch, in apparent recogn:tlon of the 1990 Harv, rd Study, observed
that fewer than 15% of mJured patients, file suit EFN324§ -an smpi;cat acknowiedgement
that umustifted lawsuits do not pose a. threat to the'practac:e of medicme -
Rather'than citing 'reportmg ob;ectfve data, tration Simpi\/ a%hed
“itself with' phystc:fans in'the medical/iegal dtaiogue incieed an a;:a;:aeai fortort reform ;n _
the American Medical Association Journal may have prompted the proposai EFNQ;§1 On '
January 30, 1990 Senator Cohen spoke in the, Senate in support of an amendment to
the Intemai Revenue Code to provide a, credit for health insurance expenses. Senator
Cohen, quﬁted extensively from an artlcie in the Journal of the Ameracan Medical
Association ("JAMA") [FN326] that catied for *a radical uverhaul of our entire heaith care
system.” EFNS_Z?; As part of the. everhaul the authors of the art;cle ‘and Senator Cohen
requested, that Pre51dent Bush "appomt a blue-ribbon commission” to study, among
other issues, "instituting national maipractlce reform.” tFNBgSE Ne;ther the JAMA™
authors nor Senator Cohen offered any data regardmg the incidence of mafpract;ce
claim frequeﬂcy or severity, or insurance industry practice. Rather, they rested their
case solely on the observatcon that the cost of heaith care has become ;}robiematnc in
our society. [FN329] '
*507 In contrast to Senator Cohen, the Bush Admmlstrat;on pravately conceded that the
“malpractice crisis" had abated. [EN330] Pubhcly, however, and perhaps motivated by
Senator Cohen's appeal, President Bush expressed "concern over the rising cost of
liability insurance for physicians and its implications for the practice of medicine.”
[FN331] He requested that the Domestic Policy Council study medical maipractlce
liability. [FN332] Shortly thereafter, and apparently in advance of any report by the
council, a reporter who had spoken wzth an Admmistratton official dasc!osed the
Presndent s position on the issue:
One issuge the adm;mstrat;on has to grapple WIth in this area is whether to step in‘and
help those states that are ‘under the gun of trial anyers, “the official saad noting a wide
diversity in the size of damage awards. Before suggesting changes in an area that has




long. been left’ to the states, the admmtstrataon must reconcile those recommendations
with its overall federalism policy of respecting states nghts he added. Nevarthe!ess, the
administration is cons;dermg tying federal aid to states to reforms of thelr medlcai
!tabaflty laws, ‘such as caps on damages. }FN333[ )

The President then assigned his assistant for economic and domestic poilcy to dzscuss
"with members of Congs’ess poss;bte appmaches to reform of the medlcal Isabmty
system " IFN334; '

Neither the Bush Admm:strataon nor the members of Congress with whom tt consulted
produced the data on whtch the proposaf is based The President did, howeyer make
clear his reas_ons for the proposal "Too many of our medical dollars’ are going to [p}ay
off Iawyers " jFNS:%SI That money shoufd "pay for heailng, not sumg M EFNBQG]

*508 B. The Substance of the Proposed Legtsiatten -

1. 5. 489 . N ' '
$. 489 contams mandatory provas;ons and elective prov&s;ons “The mandatory provisions
seek to limit the amount plaintiffs can recover; [FN337] the time when suits ¢an be’’
brought IFNBSS; and the fees that’ iawyers representmg piamtlffs, but ot defe_ndants,
can charge ;FNQBQ; Adopt:on of the el@ctave provisions is a requisite for, the receipt of '
federal grants EFN34OE The elective provisions seek to eliminate gury trtai of maipractzce
ciaums lFN34li and to educ:ate the publ;c about the "Enmets“ of medical | science. IFN3423

a. Mandatory prov;srons o o
The mandatory prows:ons - Federai Reform of Civil Actions - apply to “any heaith care
malpractice action brought in any federal or state court,” [FN343] and consist of feve '
modifications of ex:stmg tort law. The first requires peﬂocﬂc rather than Iump -SUM
payment of damage awards in excess of $100 000. EFN§44I The penods are to be
"determzned by the court based upon pm}ections of future Iosses e EFN34SE h
recovery will be reduced by the amount of” any other source of payment ;ntended o
_compensate the piaant;ff for the m}ury, mciudmg payments: frem *509 governmentaE

- [FN347] or. pr:vate |FE\E34§1 dxsabiiity programs, govemmentai or. pmvate heaith
insurance, iFN349] and’ "empioyer wage continuation programs.” [EN350]

The third measure limits the recovery of an m;ured patient to $250,000 for damages for
noneconomic losses such as pain and suffermg [EN351] The | imitation appites
regardless of the number of health care defendants named in the action, iFNBSZ;

The fourth provision limits the cont;ngent fees attorneys representmg piamteffs may
recover, Lawyers are {imited to "33% of the first '$100,000 of any award or settiement *
*15% of the next $100,000," and "10% of any additional amounts in excess of
$200,000." [FN353] The bili does not impose any hmltatzon on the fees iawyers
representing defendants may charge

The final mandatory provxsmn of S. 489 establishes a two year statute of Izmxtations,
running from the date the injury "should reasonahly have been duscovered" EFN3§4} with
an outside limit of four years from the date of the injury [FN355] unless the injury
occurred before the patient attained the age of six. In the latter case, the lawsuit must.
be brought before the later of "4 years after the daté of the alleged occurrence of the
injury or the date on whach the minor attains 8 years of age.”" [FN356]

b. Elective provisions _
After mandating limitation of the liability of health care professionals, S. 489 then
purports to provide a safeguard against negligent practices. In order to receive Public
Health Service Act funds, a state medical review agency must enter into an agreement
with the professional society in its state. [FN357] The agreement will require the society
to Investigate all claims of malpractice to identify "the practice patterns of a heaith care
practitioner.” [FN358] The investigation must *s10 be confidential and expeditious, and
must be reported ¢ the state agency, [FN359]



The efficacy of these elective Health- Service:Act provisions, is questlenabie for two
reasons. First,-untike the tort reform provisions, these provisions.are elective. A state
need not comply, although by failing to do so it will risk loss of its Public Health Service
Act funds. [EN3607 Second, review:of physician actions, including those subject to .
pending malpractice: siilts, s placed in the hands of profess&onaﬁ review boards rather
than an independent state: agency. e

S.-489.contains:two Dthar sets.of: etect;ve ;arovxs:ons, the adoptlon of which entlties the
state to receive grants ‘that'S: 489-creates. The first set of these. "elective- grant" .
provisions iis a proposal to replace the current tnal process with some form of aétemattve
dispute msoiutson ;FN361} S, 489-defines alternative dispute resoiut;on as asystem ..
that is "enac:ted or adopted by a state to resolve health care malpractsce claims other .
than throagh a health care malpractice action,” [EN362] S. 489 authorizes the Secretary
of Health and Human Services to make grants to. each: state [FN363] and mandates that
a state'use its grant fundsto implement one of fcur author;zed systems for resolving -
malpractice disputes:. jFN364i :

First, a state may.create an admmistratwe agem:y to resolve cianms 1FN365; Agency
--decisions will:be ‘subject to. Jud;czai review which: "may not extend te de nova

- cons;cierataon of the underiymg facts.". iFNBS@;

- The-second: set £

AEternatweiy, a state:may adopt a Catastrophac In;ury Compensataon System tc _

' 'compensate "matpractice“ victims regardless of fault: ;FN367} The svstem *511 wouﬁd
apparentiy resembte workmen's compensation. [FN368] -

Third, a'state may adopt an Early Offer and Recovery. Mechamsm pursuant to whach
hospitals: and: physicians could-avoid-lawsuits: by offering to compensate injured patients
for economic losses, [EN369} Disputes: concarmng the amount. of the loss would be
resolved by arbitration..[FN3701- - o

Fourth, a state may establish "b;ndmg arbztrat:on" to resotve maipract:ce dlsputes
Arbitration would take place as a result of either the parties' choice to submit an existing
dispute to a panel or the state's unilateral determination that, upon receiving med;cal
treatment; all patients "have entered mi:o an agreement to arbitrate health care:.

malpractice claims.":[FN371].. .
' -"eiect;ve grant" provastons provedes for grants fer physzczan dis&p!me _

i ._--and"pub!lc eciucatmn IF&372] Educational grants will fund programs;; to: ;nform the public

of "realistic expectations of ‘medical intervention® and of the existence of . profess;onal
licensing and disciplinary -boards; [FN3731 The grants may also be used to educate . - .
health care professionals regarding "quality assurance, *512 risk.management, and.
medical mjury preventton " FN374!

2. The Bush Admamstratten Pmposa] Lo ' .
Like'S. 489, the Bugh Proposai abolsshes the coilaterai source ru e ;FN;§75] anci i:mnts
recovery of noneconomic: damages to- $250 000..[EN376] Unlike S, 489, however, it
abolishes joint liability for noneconomic damages.:[EN37/] Instead, " e ach defendant
shall be liable oniy for the amount of non-economic damages allocated to that defendant
in ‘direct proportion to that defendant's percentage of fault, and a separate judgment
shalt be'rendered:against that defendant for-that amount.” [EN3781 . -~

The Bush Proposal mandates periodic rather than-ump-sum- payment of damage
awards. [FN379] Instead of requiring perzodtc payment of awards in excess of specific
amounts, the Bush Proposal simply-provides that a court should direct that payments be
made &t the time damages are "likely to occur” or-when they actually “accrue.” [FN380]
The tourt may require the defendant to purchase an annuity fo fund payment. |FN§81E
In the absence of fraud, the judgment may not be adjusted.or.modified at.a later time.
[EN382] In contrast to:the strict prohibition against: lump-sum payment.contained in S,
489, the Bush Proposal allows parties to settle for a lump-sum - payment.- [FN383]

Like S. 489, the Bush Proposal encourages resolution of malpractice disputes by means
other than traditional trial. But unlike S. 489, the Bush Proposal does not outline any .
alternative dispute resclution systems. Rather, the legisiation delegates to the Secretary
of Health and Human ‘Services the authority to develop alternative dispute resolution .



mechanisms, [FN3841 A-state need only provide "one mediation or:pretrial screening
panel alternative: daspute resotutzon mechamsm spec f;ed in reguiatxons assued by the
Secretary.” [FN385]" L

The principal dufference between the: Bush Proposa% and S 489 !aes in the method of
implérmentation. ‘8489 proposes federal legislation that supersedes ifconsistent state
law. Because the Bush Administration was concerned with:*513 "its overall federalism
policy of respeécting states rights," [FN386] all tort reform under Its proposal would:be
enacted, if 'at all, by state legislatures. [FN387] As an’incentive, the federal government
“wilf withhold 2% of & state's share of Medicaid: administrative expenses and: 1%:of the
annual-increases’in’ hospatat Medncare prospectwe expenses |f the state faits to. eraact the

eforms i FNQ&S ]

C. Evaiuataun in Lsght of Existing Data : P g
Shortly after Senator Hatch introdiced the Bush Proposal, ?rofessor Pau! C Wezler of
the Harvard Law School - a member of the original study group that produced-the -
Harvard Practice Study - commented onboth S.489 and the: Bush:Proposal: "My
concern [with these proposals]is that they respond only to one side of the problem; the
doctor's side, and they don't respond to the patient's ‘side;"” 1FN3891 For-the rmost part,
Professor Weiler is correct. The Proposals both discourage claimis and do nothfng for
those who presently recewe no compensatson from the tort system i T

*514 1. Provisions that Dzscourage Cialms SR a8 : ' :

A number of provisions ifi-both proposalsseel to dzscourage ansu;ts e:ther dlrectly or:
indirectly! Because only -12:5% of thése negligently injured claim damages by way of
lawsuit or wrttten or oa’al demand these prowsmﬂs cfeariy address the "doctors side” of

the issue.

a. “E‘he statute of Izmntat;ons ins.s 489 N : : :

The statute of fimitations contained in $.:489'is the provrsaon that is most cleariy :
designed to discourage iawsuits. Aithough the two/four-year rule for adults does not:
depart ‘much'from many ‘existing statutes, [FN390] the proposal will certainly decrease
claim’ frequency in gur;sdactkons that: presentfy have longer: statutes of limitations.
{FN3917 The provision barring children injured before the age of six from: brmgang suits .
after the age of twelve will-also bar some litigation, so that even fewer-than 12.5% of ali
patients negligently injured will bring suits if the legislation is enacted.

b. The fee limitation provision of 5. 489

Close analysis of 5. 489's fee limitation provision reveals that it too will either -
discourage litigation or produce unfairness in the litigation process. [FN392] Because the
provision fimits the contingent fees plaintiffs’ lawyers may charge but not the - -
approximately equal amounts that defendants' lawyers charge, [FN393] enactment will
produce an asymmetry. Defendants’ lawyers will, on average, receive more
compensation than plaintiffs’ lawyers. ‘Enactment can only make representing plaintiffs
less economically attractive and result indissuading the pta;ntnﬁ‘s perscmai mgury bar
from engagmg in thls ﬁelc} of law practlce |FN§241 :

*515 ¢. Provisions in both proposais mandating periodic payments : :

Two other provisions contained in both proposals will arguably have the same effec:t -On
its face, the provision mandating periodic payment of awards for future damages should
have Httle-impact. Traditionally, all awards for future damages are reduced to present
value and awarded in lump-sum. [EN395] Awarding the damages at the time the loss is
suffered, ‘but obviously without reduction to present value, should have the same
economic consequences to the plaintiff., However, for two reasons periodic payment of
awards may make plaintiffs' cases less valuable and thus less likely to"be brought. First,
neither statute provides for adjusting the future payments for inflation. As a result, the
periodic payment may reduce the overall value of the award. [FN396] Second, continued



payment is subject to the defendants' continued economic: viability » arisk.that-the.
plaintiff -need not suffer under the lump-sum systemn. While neither factor may: seem
substantial, the.data.do-not:support.any d;scouragement of suits aﬁd therefore the
periodic payment pmws;ons are-atleast questionable; [FN397] . :

Both S. 489 and the ‘Bush Proposal contain iprovisions that shouid in part ame!zorate
these effects..S.-489 mandates periodic. payment only for: awards that.exceed. $1OO 000.
This exception.should avoid making evenless attractive: the. small claims that Senators
Hatch and Jeffords.aiready. believe are: unappeatmg to plaintiffs’ lawyers.: ;FN§98§ The
Bush Proposak ‘aliows the court to-require that the defendant purchasean annuety to
provade for fui:ure payments Thzs shou!d ehmmate some 0f the plamtlff‘s risk,.

*516 d Provnsmns in both proposa!s that Exmtt recovery of noneconom:c damages S
The $250,000:limit on:noneconomic.damages that both: propesats contain will certamty
make some-lawsuits less attractive'to lawyers. charg:ng contingent fees. Of course, one
third. of $250,000 shouid still attract competent counsel-in most. cases. Moreover, while
‘claimy frequency and average claim severity-may not-have: ;ncreased as much as the lay .
. ’press-report; there certainly has been.a dramatic.incresse in the size of large awards
- EFNBQQi Regardless of its other merits, i:’-‘N4001 then thts damage ilmttati{)ﬂ dees
-address a concern that-has some factual basis." =
. *#517:This damage- limitation may: be! probl ematac however, prec:se!y because st affec‘cs
only-jarge. awards. ‘A recent study attempted to: quantlfy the economic losses in b!i‘th and
emergency room cases in Florida ("the Florida Compensation Study"). jFN401] The .
study interviewed families that had filed medical malpractice. claims, .closed.at the. time
of the study, based on.incidents occurring in the 1980s. [FN402] Based-on the: .
interviews, the study:authors estimated the past: and future: medical; wage,. and "home
production” losses of the claimants. [FN403] The authors then.concluded that the ... .
compensation the claimants had: -actually received was "inadequate on average“ and that
the shortfall: was:most strikingfor the more severe:injuries. {FN404]:While the authors
themselves question "generalizing conclusions from a detailed analysis.of 187 c[osed
claimsfrom one state tothe nationas:a. whole,” [FN405]-Congress. should..at least be
concerned ‘about: limitmg th_e noneconomic: losses: nf the: gmup of ciaxmants most i;kely to
“he undercompensated fo hen’ econom:c losses S S

e. va;smns in-both ;:aroposa#s aboi;shmg the coEiaterai source rule e -

The provisions abolishing the collateral source.rule. may: be.similarly: anaiyzed To the
extent that the size of awards is’ problemat;s even though only 12,5% of. pOSSibEe claims
are made, reducing large awards to net Josses will. reduce the size of awards without .
leaving plaintiffs with uncompensated iosses. [FN406]. +518 Yet, abolition of the rule. may
have little impact because most private insurance policies now provide for subrogation. ..
or refund in the event of a tort recovery, [EN407] and much public compensation is
subject to the same limitations. [EN408] Moreover, to the extent that compensation on
average, and especiaily in the larger cases, is lnadequate, any attem;at to reduce that
compensat;on may be ;H advised. . :

f. The educational provssaOns of S, 489

The educational provisions of S. 489 may be the ‘most curious-in lsght of clasm frequency
data. The legislation directs states to educate the public about- the limitations of medical
science. This plainly seems intended to persuade patients not {fo complain about lass
than ideal results - a goal that is unnecessary when nearly 90% of those injured. fail to

complain.

2. Alternative Dispute Resolution Provisions that Do Not Provide Economic Efficiency Nor
a Forum for Claims Mot Presently Redressed by the Tort-System

Both- . 489 and the Bush Proposal encourage, but do -not mandate, altematave dispute
resolution ("ADR") as a more cost-efficient compensation mechanism, Both could cite
the Harvard Study in support of this approach. For a number of reasons, however, the



Harvard Study:isof little Use to the proposals’ sponsors.in their present form.- -
First, Senator: Hatch has' repeatedly advocated tort reform to provide a forum for sma%l
meritorious claims that for sorme reason are not redressed in‘the *519 tort system. To .
accomplish his goal, Senator Hatch would have to include in his'’ADR proposal-all patient
injuries regardless of severity. Because the Harvard Study. excluded-all:injuriés from
which patierits recover within. six- months, it does not address.this-concern. Because
claims from which'patients recoveriin six: months-account for:50% of all claims, their
inclusion in Senator Hatch's ADR proposal wouid severely: impair economic advantage of
the ADR the Harvard Study proposed. Similarly, the Harvard:Study exclidesany
recovery for noneconomic-loss for which-both-the Bush Proposal and'S. 489 allow :
recovery of up to $250,000. Again, inclusion of these damages would severely ampasr
the economic efficiency of the Harvard:model. SRR .
without these limitations ‘on small ‘¢laims and.noneconomic damages pro;aoseci by the
Harvard Study, most’ commentators have concluded that ADR would:cost the medical -
community significantly more than the current tort system because most’ proposals,
including the Harvard proposat ‘do not reqguire '@ claimant to prove: fault-and thus would
compensate more claimants. iFN4QQE That *520 resuit as cEearEy at: edds wath the goais of ‘
both the Bush Proposal and $.:489, i
Oddiy enough S. 489 may. avoid some of these problems States are gwen an optxon of
adopting one of four ADR: systems, only ‘one of which, like the Harvard Study model, is
no-fault. The ptherthree a!ternattves would apparentiy retain fault determmatton but-
would "streamiine” thé pfocess by arbitration or similar mechanisms. Onthe one hand,
while such & system mav produce a'less expensive process, it would not'address-
Senator Hatch's concern for those injured patients who never take legal action. On the
other-hand, the no-fault model :would likely be more expensive than the current tort
system. In either'case, the result probably would not satisfy Senator Match.

Finally, even the ‘authors of the exhaustive Harvard Study. were -unwilling to declare the
likely deterrent impact of the tort system iexpendable. Neither:S.:489 nor:the Bush
Proposal reflects ‘any concern for the loss of this benefit. The only reference in-either
proposal‘to anything résembling.deterrence is .. 489's proposal for peer-review of
maipracttce clatms wsth a sp@cral emphas:s on patterns of cialms agamst ;ndzwdual
physec;ans e i

The only difference between this provnsron and current state Iacensmg review is that S.
489 removes the authority to review claims from- independent officials and places that
authority in the-hands of physicians themselves. Most physicians have long wanted to
limit review of their actions to panels of peers. [FN410} In light of the:medical view of-
the malpractice “crisis” (including “dubious™and "frivolous™ claims) this proposal may
‘serve’ 0niy to reduc:e the number of claams filed - a result that avatlable data do not

SUQIJOT‘E

3. Leglsiatnon that Dascourages CEafms and Does Not Serve Those Whose Clasms Are Not
Redressed by the Tort System :

In sum, both the Bush Proposal and S. 489 appear %:o go too far and at the same t;me
not far enough: too far by seeking to discourage the bringing of claims, and not far
enough by doing nothing for those injured patients 'who receive no compensation from
the present tort system. The proposals nicely serve the interests of physicians in
reducing the cost of liability insurarce but do not address the underlying issues of
physician neghgence and the failure to cempensate a maijority of those whe are
negligently injured.- o . :

*521 D. Impact of the Adversarral Dlaéogue and Recommendations for Congress

1. The Adversarial Dialogue -"0One Last Look : :

The member of President Bush’s Administration who- opmecE that many states are "under
the gun of trial lawyers™ [FN411] gave voice to the bias that underlies both.the Bush
Proposal-and 5. 489. Despite the public statements of President Bush and Senators -



Hatch and Jeffords, “frivolous” litigation and.“dubious" claims cannot: be problematic
‘when the data suggest that-almostten times as.many suits should:be brought. iFNélZ}
The speakers apparently were not-aware of the data..Or, more posntediy, ‘the speakers
may not:have cared about: the data. Indeed,-Senator Hatch still. spoke .of. the fear of
litigation: after: apparently dlscovenng the Harvard Study. i?N413§ In either case, one
must wonder why anyone would propose legisiation targeting an institution as:central to
our cculture asthe ‘civillitigation system mthout consuitmg and;to: the extent poss;bte
implementing the available data; - e
The answer may lledn the: aEisance of the medscai commumty and the sponsors of the
legislation. ‘As the guote that opened:this article indicates, physicians have always- been
alarmed by:the frequency of lawsuits, regardiess of cause and/or:-the relationship.of .
lawsuit frequency to the frequency of malpractice. Their ”presc;‘}bed“ solution: has: aiways
been "feg;slatucn and ptenty of it," iFN414E and they part:cxpated extenswefy - draftmg
the proposals.
Although this s;mpilstac expianatzon may be closer to tha truth thaﬂ advocates of the
proposed: 1egssiatson would like to :admit, it confirms only that the legislation does reflect
“the wishes of one partzc;pant in the adversarial daaiogue ‘We cannotiand should not.ask
our: iegssiators to refuse to hear the views of constituents: who:report what they regard
asa crsisin awital professsors ‘Moreover,: the assertlon that Eeg:stataon can: represent
victory for.one side’in a debate x522 is neither new nor startimg [EN415]. - i
That leg;slatien may favor:one segment of the population over another:is i:kew;se L
neither new nor startling. {FN4167 In recent years. Public Chmce theonsts have: argued
that: much legislation is largely-a:product-of the influence-that. special interest groups
~assert over the political .process. [FN417] Thus, "the iawmakmg process has been::
transformed:into a series of accommodations among:competing elites.” iFN418} _
Legislation serves the interests of these groups rather than the public'at large. |FN419}
The Public Choice theorists" indictment of the legislative process: haseven led them to.
advocate thatcourts: faced wsth the need to interpret statutes. should freely deviate. from
the implications of legisiative history [FN420] and strict statutory:construction when. .
doing so-will-result in enforcement of “truly-held majoritarian. values.” [EN421] “i”hese
-‘assertions have: produced a spmt@d debate in *523 which some schoiars have: hrandeﬁ
“thePublic Chotce ‘model as “smmorai” 1FN4;2] while others have sampiy descnbed the :
model as overly generalized. [FN423]"
Regardless of whether one sides with: the Publac Chouce theonsts or their CI‘EtICS, one can,
at-a minimum, include S. 489 and.the.Bush Proposal within the body-of empirical ..
evidence that the theorists:cite'in: order-to demonstrate the influence of partzcuiar
interest groups. 1EN424] Moreover, because. neither the: Bush Prcposai nor $. 489.has
been:enacted, we need not-he concerned with the impact of Public Choice *:heory on the
interpretation of enacted legislation. Instead ‘we.can ask Congress to view the current .
proposals:in light of the revelations of Public Choice: theory and.to consider only. that .
legislation that will implement the available data without overtly favoring any particular
interest group.

2. Recommendations for Congress: The Data Do Not Support Enactmg Legislation that
Wil Discourage Malpractice Claims

The data regarding the frequency of physician negligence and malpractice claims clearly
indicate that Congress should not enact legisiation designed to discourage or bar.
malpractice claims. Thus, Congress should not enact the fee limitation or the statute of
tiritations -provisions in S. 489. [FN425] Similarly, Congress should not:enact any ..
educationalor.grant:provisions dessgned to dassuade patients:from compia;nmg about
their treatment. {FN426]

The claim severity data, however, do support enactment of i:wo provasrons of beth
proposals. First, limiting recovery of-noneconomic damages [EN427] will *524 ameliorate
the dramatic increase in the severity of large .awards. Second, abolishing the collateral
source rule [FN428] will also limit recovery, yet should not unduly. discourage claims.
Moreover, these two provisions are the only tort reform measures that have proven



effective. In 1986, Patricia Danzon published yet another pioneering study in which she
analyzed claim data supplied by insurers for forty-nine states for the years1975 through
1984. [FN429] The data: demonstrated that of alf tort reform:measures, including..
alternative dispute‘resolution provisions, contingent fee: ilmatatcons -and mandatory
periodic payment:of ‘awards; ‘only damage ¢taps-and-abolition-of the co Iaterai source rule
significantly redlced the severity of malpractice claims. [EN4301- '-
Although-effective in‘addréssing the dramatic increase-in-claim: severity, the proprzety of
enacting these measures has been substantially undercutiby the Florida Compensation
Study. [FN431] If the conclusions of that study can be generalized across the nation,
"overcompensation is more nearly the exception than the rule," [EN432] and these
provisionsithat propose:to I:mat "payment for totai loss and noneconomic loss are.
inappropriate.” [FN433]

The gther provisions of 5.:489 and the Bush Adminsstrataon Proposai requsre further
study before Congress should even consider enactment. Chief among these provisions
are the proposals for ADR. Senator Hatch's twin goals of making the compensation. .
system-more efficient and at the same time more effective in compensating those who-.
donot now receive. compensatmn are admirable. The system probab’:y can‘be’made both
more efficient ‘and more éffective by eliminating fault. That charage, however, will thwart
Senator Hatch's and *525 President Bush's goal of reducing the overall cost of '
maipracttce compensatmn ‘[EN434] The President, Senator Hatch -and:Congress must
choose between compensating the’ "missing 90%" and reducmg the overail cost of:
malpractice awards. They cannot have both. " o :
Congressimiust also decide whether we can.do wathout the posscbie deterrent impact of
the tort'system, The Harvard Study's authors, for example, conceded that they could not
"directly- deterrmine the magnitude of any deterrence” produced by:the existing-tort
system.. [FN435] This gap'in our knowledge can be filled only by:broadening the study to
include ‘more: hospitals inside and outside New York.:[FN436] In-addition, more
sophisticated technigues must be empioyed to measure the "threat of a cia|m" bemg
filed against'a physician. [FN4371" :

Perhaps Congress should also canssder whether the maipractlc:e msurarace system can
provide the requisite deterrence [EN438] When as few as 1% of: physacnans are. .
respanmbie for as many as 50% cof all claims, mandat;ng that ;aremnums be based at
least in part; on claim history may well be justified.”

Finally, many share the view:of President Bush, Seﬂator Hatch and the med:cai
community that ours is 2 more litigious society -than we 'would like. -[FN439] Regardless
of the relationship between injuries and claims, many would prefer *526 less litigation.
[FN440] Because the only accurate predictor of the rate of litigation is urbanization,
perhaps the only answer to those who are toncerned is that we must learn to live with
the consequences of our own social evolution. In 1875, Dr. Hamilton advised that the
medical profession and society must accept the imperfection of medicine. {FN441]
perhaps the best one tan do today is to add that we must also accept the resutt:ng
litigation.

CONCLUSION

Times may have changed since Dr. Hamilton spoke in 1875, but the nature of the
dialogue between physicians and lawyers has not. Physicians continue to identify the
practice of law and the litigious nature of cur society as the cause of a problem that
clearly burdens the thoughts of many, if not most practitioners, In response;lawyers
have almost uniformly guestioned the existence of any problem or, alternatively, have -
cited physician negligence as the root of the cause. Moreover, the data to which both
camps refer are in most cases anecdotal. As one observer recently put it, "“That is
precisely the-problem - almost everyoneis an extremist of one stripe or another when it
comes to debating the legal system.” [FN4421 :

There have been, however, two maior changes since: 1886 First, legislators have now
acted on the basis of these anecdotal accounts, providing physicians with "legisiation, and



plerty of it." Second; and'in ‘strikirig contrast to the:first change, we are no longer.limited
to anecdotal evidence. The two wide-ranging studies:of Danzon and Harvard. contradict.in
many ways the accounts that the medical and legal communities present in their
adversarial dialogue. Both studies recognize thea;’ own:limits - limits:that can:be
redressed only by broadening the'studies and: emg::ioyang more: SQphtStiC&t&d research
techniques. [FN443] Thus; the process:of emp;r:cai study has.only begun.

At the very least, however, the data now available have demonstrated two proposnt;cns
First,:the present tort system:is-not likely, by: itself, to-cause the -economic fajlure.of
health care in-this country. After ali, only-approximately 12.5% of those injured assert:
any type of claim. Mareover, the premiums:that.cover ‘those claims account for less than
1% of our health care costs. When combined with AMA estimates of the cost of defensive
medicine, the total still accounts for.only 3% of heaith care costs: Second, the deterrent
effect of the tort system; su;jported by "commion sense™ perceptions, has not been
disproven and evenstudies calling into question its efficacy have cautioned against -
abandoning it wholesale. The only prudent course serving "truly-held majoritarian values”
lies in attemptmg to :mp!ement ex1stmg data and conductmg further study of the
problem, '
Finally, those who advocate :mmedsate iegaslatson may urge enactment of thae pmvasaons o
of the Bush ?roposai and S. 489 that are supported by claim *527 severity data ~ the cap
on noneconomic: damages and’the abohtion of the collateral source rule. Those = ..
provisions, however, ‘are at odds with the:recent Florida Compensation Stucfy that .
indicates that undercompensation rather than overcompensation is the norm in medical
malpractice claims. That is, although claim severity has increased dramatically in_recent
years, the claims, especially large claims, may not yet be "severe" enough. Without
further and broader study, any present attempt at "remedial” iegisiat;on is sxmp{y
:nappmpﬂate and may weli prove counterproductwe
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[FN1]; PATRICA M, DANZON, THE FREQUENCY AND SEVERITY OF MEDICAL -
MALPRACTICE CLAIMS il (1982). For two detailed symposia published by the. same
jotuirnal only five years apart, see. generaiiy Symposium, ‘Medical: Malpractice: Canthe:
Private Sector Find Relief?; 49 LAW & CONTEMP PROBS 5 {1986) and Sympos:um
Medical Malpractice; Le: o 5 & ROBS.'5 (1991 For
discussions of the "medical: maipract;ce crisis of the 19705," 5ee generaily PAUL C
WEILER, MEDICAL MALPRACTICE ON TRIAL {1991); Glen:O; Robinson, The Medncal
Malpractice Crisis of the 1970s: A Retrospective, 49 LAW & CONTEMP.'PROBS. 5. (1986);
Frank A. Sloan; State Responses tothe Malpractice Insurance "Crisis" of the 1970s: An:
Empirical Assessment, 9 1. HEALTH POL:, POL'Y & L. 629 (1985). For.other, more recent
discussions of medical malpractice, see generaﬁy Randall R. Bovbierg, Legisiation on
Medical Malpractice: Further Deveiopments and & Preliminary ‘Report Card, 22 11L.C, DAVIS
L. REV. 499 {1989); Patricia M. -Danzon, The: "Crisis" in Medical Malpractice:"A -
Comparison of Trends in the United-States, Canada, the United Kingdom and Australsa, :
18 LAW, MED. 8 HEALTH CARE 48 (1990);- David J. Nye et al., The Causes of the Medical
Malpractice Crisis: An Analysis of Cfaams Data and Insurance Comnanv Fmancgg. 76 g&o
L.J. 14 1988).

[FN2]. See infra notes 31-88 for a discussion of the medical malpractice debate between
the medical and legal professions.

[FN3]. See infra notes 15-19 and accompanying text for a discussion of state legistative
tort reform in the 1970s. See infra notes 52-69 and accompanying text for a discussion of



state legisiative tort reform:in the 198()5 See anfra note 54-and accompanysng text for a
cutrent summary of state tort reform : - ; _ o :

[FN4]. 5. 489 iOZd Ceng 152: Sess {1991) See mfra raotes 337 74 and accomﬁanymg
text for a detailed discussion: of the provisions:of 5. 489; See infranote 83 for a summary
of 1991 federai ieg;siatfve acteon concernmg medical maipractace 5 SRTIRTI

i ﬁﬁl S 1123 102d Cong 1st Sess. (1991) The Admmlstrataon added the prcpasai to
the end of its 1991 budget proposal. See infra notes 375 88 and accompanylng text-fora
detaxied d:scuss:on of the proposai 5 ;:arows;ons : sl DERRE _

IFNESi See Cr S5 ¥. Guthe ' 2 Reot: 90 Ccmn 1794 : Dr Guthery, a surgeon was sued
by the husband of one of his patieénts who had died as-a result:of allegedly "unskillful,
ignorant, and cruel” 'surgery id.;at 90~ 2 The }ury awarded the plamtn‘f damages of 40
pounds d az 91 : R

[FN71. JOHN 3 ELWELL MEDICO LEGAE. TACTICS ON MALPRACTICE AND MED}CAL
'_EVIDENCE 7 (1871) - _ i T A SR

EFNSI Frank H ﬁamriton Maipractace in Surgery, in MEDICO LEGAL PAPERS at 98 99
(New York “i”he Med:co Legai }oumai Ass n, F;rst Seraes 3d ed 1889) : o

{FNQi ICE a’c 99

]FNlOl Id at 98 99 : : : :
During the period of time extendmg from the year 1833 when on admlsswn to the

practice of medicine and surgery, I first became aware of the condition of matters in my
profession, down to the year 1856; or:thereabouts; suits for malpractice were so.very ;
frequent in the:Northermn:States - they were:always less frequent in the Southern Statas -
that many eminent-men who had acquired reputation: as surgeons, in-order:to escape.the

_danger which seemed to threaten all alike, abandoned: the practice of surgery, leavmg it
“to those who w:th 1ess skail and expenence, h d{--iess reputatuon and ;Jreperty to Ec:se

[FN11]. Frank M. ‘Hamilton, A.M.; M.D., L:iL.D., practiced surgery in New York:State at the
time he presented the referenced speech: See id..al 97, DroHamilton claimed:io:be the:
firstin ‘the history of stirgery to compile statistics regarding. the:success rates of surgical
procedures Idat 104, He pubiushed a series of articles reporting on over:1000 cases of
treatment of: bmken bones. 1d. ati105. To support-the observations that he presented to
the Medico- -Legal Society of New York, Dr. Hamilton: quoted sources descnbmg his
research efforts as "herculean, and . .of great practical importance:to the surgeon, " id.;
JOHN J. ELWELL, ELWELL-ON MAL?RACT 1CE 86-(New York, Baker, Voorhis &:Co., 3d ed.
1871}, and “one of the'mostvaluable contributions ever made to American surgery.”
Hamilton, supra note 8 at 166 (quotmg NEW YOR;( BOURNAL OF MEDICINE {1858)}

iFNiZi Hamliton supra note 8, at 10{) (quotmg EOHN J ELWELL ELWELL ON :
MALPRACTICE 7, 8 {New York, Baker, Voorhis & Co., 3ded. 1871)). Dr. Hamilton added
that, despite the crisis, he had not been sued: ‘TThe-best surgeons were the most -
frequently prosecuted; arid the speaker has always felt that'he, perhaps, had some
redason to compiain, inasmuch as he had never been prosecuted, and he could not,.
therefore, claim for himself this title to respectability.” Id. at 99-100.

[FN13]. Id. at103.
[FN14], Id. at 108,

[FN15]. DANZON (1982}, supra note 1, at-il.



[FN16] id. at 39-48. "Aggresswe ‘campaigns to reform state taws governing medxcai
iiability lawsuits began in the 1970s. Every ‘state except West Virginia passed: reforms.”
MEDICAL MALPRACTICE INSURANCE INFORMATION INSTITUTE, (Ruth Gastel ed., Feb.
1992}, [hereinafter MEDICAL MALPRACTICE] (LEXIS, Nexis library, TIRPTS file): Desptte
recent premium reductions, West Virginia physicians still call for tort reform. “The :
president’of the state Medical Association said malpractice ratesin Waest Virginia -remain
higher than in neighboring states. Dr.:Derrick Latos of Wheeling renewed a call for legal
reforms that would give doctors more protection against costly litigation.” Medical
Malpractice Premiums Lowered:in West Virginia, UPL,-Sept. 19;:1990: {LEXIS, Nexis
library, OMNI file). In‘apparent reaction, the West Virginia legislature recently enacted a-
$1 million cap on noneconomic damages in medical malpractice cases. See infra note 54,
Foran even rore recent account of state legislative and judicial reaction to'medical
malpractice litigation, see THE LIABILITY SYSTEM INSURANCE INFORMATION INSTITUTE
{Nov 1991) {LEXIS NBXis ilbrary, IIRPTS flie) {herelnafter THE LIAEILITY SYSTEM]

{EN i?} DANZON (1982), supra note 1, at 43= 48 ”thrty states enacted teglstataon
authonzmg the'use of screening panels, designed to eliminate 'some malpractice claims.
Id. at 43, Th{rty e;ght states enacted more restrictive statutes:of limitations for medical
malpractice ‘actions, 1d; at 46-47 (cetat;ons omttted) See mfra note 54 for a summary of
current state’ tort reform legislation. - : i :

[EN18]1.'Seventeen states enacted legislation directly lzmatmg p!amtuff recovery. DANZON
{1982), supra- note 1,"at 48 Sixteen states modified, in some respect, the collateral -
source rule. 1d; 8t 40-41. The: ¢ollateral source rule prohibits the introduction into
evidence of any payments the plaintiff has received for his or her injury from a source
otherthan the defendarnt. See; elg., Lee R. West, The Collateral Source Rule Sans .
Subrogation: A Plaintiff's Windfall; 16 OKLA. L. REV. 395,:395-97 {1963) (piamtiffs
recovery against defendant is not reduced by payments from plaintiff's own insurance,
worker's compensation, or snmuiar sources) See mfra note 54 for a summary of current
: state tort reform Eeglslataon : Lk T TS S .

iFN 193 Seventeen states enac:ted eg;station hmttmg Contzngent fees making izttgataon
more costly tolawyers. DANZON {1982), supra note 1, at-41. Screening panels may.
make litigation longer, require duplication of expert witness time at the panel hearing.and
at trial, making 3%t5gataon more costly to plamtaffs See supra note 17 for a dascuss;on of
screemng; pamels.
In addition to the measures mentioned in notes 17-18; th;rty one states enacted
legislation-prohibiting lawyers from mentioning the dollar amount demanded in damages.
DANZON (1982) supra note .1, at 39. Fourteen states enacted legislation prohibiting or
modifying the use ‘of the resipsa foquitur doctrine. Id. at 44-45. That doctrine aliows the
plaintiff to shift the burden of proof of negligence (actually, non- negligence after the
burden has shifted) to the defendant when the plaintiff's injury would not likely have
occurred absent the defendant’s negligence, and the injury was caused by an
instrumentality in the exclusive control of the defendant. 1d. See infra note 54 for a
summary of current state tort reform Eegzs!atson

[FN201. See, e.g., Concerns Growing Over Liability Insurance: Chmate, AM. MED NEWS
Apr. 11, 1986, at'4:

There can be little question of the need for change. While in the past the civil tort system
has worked reasonably well in assuring proper compensation for those who are injured by
the negligent or wrongful conduct of another, that tort system is not working well today,
It has becorne erratic, unfair, and expensive.

For a recent citation to the "crisis,” see Orrin Hatch, The Medical Malpractice Crisis:
Physicians' Concern Over Future Liability Costs is Adversely Affecting Access To Health
Care for All Americans. What Can We Do to Solve the Problem?, LEVITT



COMMUNICATIONS, INC,, ROLL CALL, Mar, 26, 1990 (LEXIS, Nexis library, Roll Cali file)
("Since the mid-1870s. the increase in medical malpractice litigation has sparked growing
publicand: pmfessmnai concern;”). Most recent discussions indicate that the "crisis," if it
ever-existed, is.over. See, e.g.; “Sarah Glazer; Whatever Happenecj to the: Maipractice
Insurance Crisis?, THE WASH POST 3uiy 9, 1991 (Week!y }oumai of - Medzcme Health
Science and Society); at 10:: :
Until recently,; when' Presndent Bush ;}roposed naw Eegislatson asmed at reform;ng the
nation's patchwork of medical. malpractice laws, many experts believed that the crisis of
the mid=1980s, which had been characterazed by -a spate of iawsuits agamst doctors and
skyrocketmg insurance: premmms ‘had iargely abated.... Privately, Bush acfm;nzstratlon
ofﬁcaals agr@e that the maipractace cnsss appears to be on the wane e .
Ids :

In ilght of- growmg evzdence Gf the abatement of the crssas, phys:aans stiﬁ urge thesr
cause, but with a different focus::: :

This rising interest in: Washmgtcn fin tort reform leg;s!at;on] has came m #arge part frem
doctors' success in reframmg the debate. As the number of maipract!ce claims and the
cost of premiums have recemiy decfmed doctors have shifted.from their-traditional -

: complamts that malpractice insurance is. to0 cost] yaand-hard.to obtam The; real probiem
“they‘argue, is the cost. added to the nation's whoppmg heaith care tab, not oniy from -
malpract;ce ansurance premlums but - -much.more: ;mportant from doctors practice of .
"defensive medicine.” They must offer’ supﬁrﬂuous tests and sarwc:es they say, to protect
themselves from maipractace fawsuits. -

Julie Kosterlitz, Malpractice Morass, NAT'L J.,-July 6, 1682..Even American: Medscai _
Association (AMA) Executive Vice President James S, Todd, M.D., -concedes. to:a change In
the focus of the AMA's:position: "'The economic.impact:may: have stabilized or even .
lessened for the moment; but the psycho!og:cai toll:the current-system takes on... -
physicians and the affect of all-this on'the decterjpat;ent relat;onshap hasn't dessened one
whit.” Brian:McCormick, Congress: Studfes More ‘Fart R@form Pians No Consensus AM.
MED. NEWS Oct 14; 1991 at 3 19 e = o .

_iFNRi{ See, e; g SEARCH FOR ANSWERS FRUSTRATING L,AWSUITS NOW A WAY OF
~LIFE FOR ORTHOPEDISTS, AM.:MED. NEWS, Mar, 14, 1986, at2:. o

T'm 52, still competent; and easﬁy could:continue to- ;aerform sus"gery for, another 10
vears, -But:my Hability:premiums-are $42,000.a year-without doing spine surgery, .
$56,000: with:spine surgery. This year, the rates.are scheduled.to increase by 50%, and
effective July 1 the coverage will be reduced to claims-made. I simply choose not to - .
afford it any ionger After 23 years of so!o ;:Jrac:tice 1 have Jomeci a group, and East March
I quit doing surgery.: ‘Now; T only-do consuétmg _ :

See also MEDICAL MALPRACTICE, supra note 16 (severe threats of meeircai malpractzce
suits exist in'field of obstetrics); Betsy Lehman, The Cost. of Doing Business, BOSTON -
GLOBE, Aug. 26,1985, at 4 (rising cost of malpractice insurance and fear of. bemg sued
above limits of msurance pohcues causang many obstetramans fo qmt obstetr;cs)

[FN221. See £.9g., MEDICAL MALPRACTICE supra note 16 :

Another aspect of the medical malpractice crisis is its impact on obstetrscs a hlgh r;sk
specialty where premiums are especially high. An-American College of Obstetricians and
Gynecologists survey showed that one out of eight physicians specializing in pregnancy
has stopped delivering babies due to the threat of malpractice suits, and predicted that -
there will be more physicians leaving obstetrics at the height of their professional ability.
The survey shawed that two-thirds of those who had stopped delivering. babies ceased
practicing before age 55. In 1985, only 54 percent stopped delivering babies before that
age. Previous studies have shown that this trend hits rural areas of the nation . hardest.
See also Lehman, supra note 21, at 4 {many obstetricians in Maine and Massachusetts
leave obstetrics when faced with increasing malpractice premiums). e

FN23]. "Defensive medicine” refers to medical practices in which physiciahé engage



merely forthe purpose of avoiding malpractice suits, or for the purpose-of providing a.-
defense in the event a suit is filed. See Steven Brill, Curing Doctors, 12:CONN. L. TRIB.,
Jan. 27,1986, at:1; 9 {"threat of malpractice suits causes doctors.to practice ‘defensive-
medicine™).-The-AMA contends.that "defensive medicine’ constitutes 30%:of all current
medical practice. For: the most recent reference to the 30%:figure, see id.; George £,
Will,-Rockefeller: Mining the Health-Care Issue, THE WASH, POST, June 16,1991, at B7
("30:percent of health-care costs resu It from unnecessary or inappropriate: procedures”).
For an-account of the defensive medicine at:the peak of the "malpractice crisis,” see .-
generally Susan Squire, The:Doctors' Ditenmat, NEW.YORK MAG., Mar, 18, 1985. For .
more recent. discussions ‘of defensive medicine, see Glazer, supra note 20, at 11 ("Even -
assuming that an additional $15 billion is:spent on "defensive medicine” in the form of
unnecessary tests and procedures; as the. AMA estimates, malpractice costs account for.
only about 3 percent of the nation’s total health care bill"); Kosterlitz, supra note 20, at
1685 (AMA estimates that defensive medicine costs $19 billion a year). See also infra
notes 267-71 and accompanyipg:text..oocos o R e aa o

[FN24]. See Kosterlitz, supra note 20, at 1685 (AMA estimates that defensive medicine
costs $19 billion ayear). o s T Ly et
[EN25]. See infra notes 31-33 and-accompanying text for a discussion of ABA's 1979.
study of the tort system. - T ' o

[EN26]. See-infra notes 31-88.and accompanying text for a discussion of the medical.
malpractice debate between the medical and legal profes'sions. L il

[EN27].-An AMA senior deputy -executive vice president.once stated that allowlng lawyers
to review legislation proposed by physicians.is “like sending the wolves to watch the
chicken coop.” Tony Mauro, Lawyers, Doctors Clash on Malpractice, USA TODAY, Feb. 12,
19886, at 1 {quoting Dr. James S. Todd). The Armerican: Bar Association (ABA) replied that
"[1Jawyers:are speaking for the injured parties of this country.” 1d..(guoting William
. Falsgraf, President, American Bar Association). By 1986, the “bitterness between.the two
~ professions [was] deeply felt:" Richard Lacayo; The Malpractice’ Blues, TIME, Feb. 24,
1986, at 60. SRR L S L e T e e e
The cost of this debate has been enormous: . *The amount spent on the state tort wars is
hard to determine. But at the federal level, political action committees seeking to sway
opinion on & sweeping products liability bill have contributed mere than:$2 million to. -
Senate Commerce Committee:members since 1983." Andrew -Blum, The Hundred Years'.

(Tort) War, NAT'L L.J. Oct. 15,1990, at 1.

[FN28].S. 489, 102d Cong., st Sess: (1991). See infra notes 337-74 and accompanying
raxt. for:a discussion of the-provisions of 5.489, - .-~ : .

[FN29]. S: 1123, 102d-Cong., 15t Sess. {1991). See infra notes 375488 and }
accompanying text for a discussion of the provisions of the proposal. .

EF_&;;"(};. The AMA "déepi;;.'appréciateé“ the Bush Admin.istriatizon pmp'osat and "continues
to strongly support” S. 489. (MEMBER MATTERS, {American Medical Association, Chicago,
Ilinois) July 1991)). . e

[FN31]. Lacayo, supra note 27, at 60.

[FN32]. Spec. Comm. on the Tort Liability System, Towards A Jurisprudence of Injury:
The Continuing Creation of A Law 1-13 (ABA 1984) ("We have found the tort system to
be vital and responsive as a working process, based in legal concepts, for dealing with
injuries alleged to be wrongs.") The report was compiled by the ABA Special Committee
on the Tort Liability System, and presented to the ABA House of Delegates. Id.,



Commtttee 5 Frefac:e The repert dees not constitate ABA- potacy Id tttie page

[FN 3; Id, at 12-3+ 12 6. The ABA ‘Was extravagant in its praise. It stated that: the tort
system "provides a grassroots response to . cinjurtes,” id. at-12-1, "provides the
incremental wisdom of the common faw," ad at12-2, "provides a forum * i, pfays an
important role in knitting together, and mediating; the goals of compensataon statutes
and regulatory laws}” id. at 12-3, "reducles] social friction,” id. at 12-4, "serves as:a -
reflector, as well'as a positive agent, in-the onhgoing: identification of the moral baszs of
the social contract,” id. at’12-5; and "provsdes ;usttce m a pturailst:c soc;ety " Id
(emphasas omstted) R R ; . A

[FN34]. Mark -Rust, ABA- Re;ec:ts AMA Tort Pfan Asks Study, AM ME.D NEWS Feb. 21,
1986, at 33 (quotang James Todd M D AMA Semor Deputy Executive Vlce Pressdent)

{FN351. Id. See supra note 18 and accompanytng text fora brlef dlscusseon of the
colEateral source ru!e

[FN36]: Lacayo, supra note 27’ at 60 The proposal has now been mcorporated in’
substantially identical form, into 5. 489, and is currently pending before Congress See
infra-notes 337-74 and” accompanymg text for a discussion of the- provxsions of S, 489,

[FN37[ Lacayo supra note 27, at 60 (quoting Talbot D'Alemberte, Dean of Fior:da State
University Law School and: chatr of the'ABA committee that recommended-rejecting the
AMA proposal). The AMA found'the ABA's refusal to address the AMA. report in any detail
"distressing": "Despite the extensive research that went in to our report, they failed to
even mention’it, let alone study it." Rust, 'supra note 34, at 33 {quotmg James Todd
M.D., AMA Semor Deputy Executwe Vace Presadent) - RERR [

[FN38]. Rust supra note 34, at:33 (ABA Pres;dent Wuiham Faisgraf "acknowiedgad that a
new study was needed because of dissatisfaction with the old one"). The report,; which
was released in December of 1984 took flve years to compkete and is appmxsmateiy 500
" pages in iength Idi: B S : B

[FN39T. Id. (quotmg ABA ?resadent Wdham Falsgraff).

{FN401. The members of the section likely serve physucnans by -providing legal assistance
in‘the formation of professional ‘corporations and counsel regardmg other commercnai :

transactions,

[FN41]. Id. The chairman of the corporate and banking law section stated: "'[The public]
could misconstrue the action and [interpret it] as a commitment o the status quo and to
all-out war with the AMA.™ 1d.

The corporate and banking law section also-introduced an amendment requiring the ABA
to join with the AMA, state and federal governments, and "appropriate segments of the
public® in order to obtain a "broader consensus on how more equitably to compensate
persons injured inour society.” Id. at 33. In addition, the amendment, which passed
unanimously, called for cooperation between the AMA and ABA to "avozd any efforts to
polarize discussion of these problems.” Id. at 33.

[EN42]. A Proposed Alternative to the Civil Justice System for Resolving Medical Liability

Disputes: A Fault-Based, Administrative System, reprinted as the 1987 AMA ANNUAL
REPORTm AM MED. NEWS, Apr 1, 1988, at 18

[FN43]. Id.
[FN44]. Id.



EFN45E Id

EFN46§ See su;}ra notes 17 19 amﬁ accompanymg texi: for a dESCi.ESSE{)ﬂ of tort reform N
measures enacted in the 19705 See mfz'a note 54 for a summary of current state tort
reform : Con _ G : S,

;F—’N47; Paul B: Wetss, Comment Reformmq Tort Re for neIs’

Seventh Amendment?; 38 CATH. U, L. REV. 737, 739.11 14 {1989) {const;tut;ons provsde
for-right to jury trial).-See, €. g Cal, rt. L 16 (amended 1980), onn ggnst
art. 1, §19 {amended 1972); Fla. Const. a{g 1,8 22; Mass. C 165 N Y.
ong; ari: 1 § ; (amended 1938}, Pa. Const. art. 1 & 6.

1?&48; For a d;scussuon of the const;tutaonalzty of tort reform measures that mandate
resolution of cases without juries; see. generally Weiss, supra note 47, at 766 See. aiso
infra note 400, aﬂd acccam;aany;ng text for cases dascussmg the constatutionailty of a R

iFE\MQi S jarcis Meyer; 'Aiternatwe Matpra{:tlce Pfan Movmg m States, AM MED
NEWS; Sept 23/3@ 1991, at 3 (summarsz;ng AMAjSpecaaiety Socaety Medlcal Ltab;i;ty
Pro;eci: e 1989 report) S e Rl L

[FE\EEO} See Hams Meyer A_M_A__Lrabsiity Pian is- Worth a Try, Study Says, AM MED

NEWS, Sept. 23/30,.1991, at 34 (project ‘model needs some fine-tuning but deserves'a )
test) See mfra note 489 for a dfscussaon of the conciusuons of the study... R

1FN5; | Id. Apparentiy com:ea:;img that ABA cooperatzon will not be forthcommg, the AMA
recently sought other allies:tobroaden its political base ‘when it formed with heaith _
business, and-consumer-groups the Aliiance for Medical Liability Reform. Janice’ Perrone,
AMA Proposes New Alliance in Renewed Tort Reform Push, AMA NEWS, Mar. 2, 1992, at

020 The! Washmgton Busu_ness Groug:; on-Health, the Nataonai Association. of Manufacturers,
- -_"'the Ameﬂcan Hosp;t Associ tion; the American. Heaith Care: Systems ?{nst;tute, and the
American College of Obstetricians and Gyneco!ogists have joined as charter members. Id.

Representatives of the charter members:willimmediately approach more than 60. other
groups to request they jOin in the AMA‘S campa;gn for tort reform:. Id R

iFNSgE See sources c:ted supra note 16 for a summary of iegtsiatwe action in the 19805,
See supra netes 17 19 anci accompanylng text fora summary of. iegislat;ve actucn in the
19?05 e ERRTA e _ s

[FN53E See generaily MEDICAL MALPRACT ICE supra note 16 at 39-48.

[FN54]. Id. The c1tecl source: reports that West Vargmea is. the ione hoid—out in the race for
tort:reform, Id.-The West Virginia legislature. has now remedlecf that deﬂcsency by
enacting a $1-million cap on neneconcmtc damag@s in. medical malpractice cases. W.VA,
CODFE § 55-7B-8(Supp. 1991). .

By the end of 1991, the ieg:slatures of e;ght states. had enacted caps on ﬂOﬂECOﬂOﬂ’!IC
damages. THE LIABILITY SYSTEM, supra note 16, See infra note 400 for cases discussing
the constitutionality of these statutes. For examples of Jegislation, see, e.g., Alaska Stat,
§.09.17.010(b) (Supp..1991) {$500, 000 cap on nonecenomic. damages in actlons to..
recover damages for personal injury); Colo. Rev. Stat, § 13-21-102, 5(3) (1987) .
{$250,000 cap -on NORECoOnomic: damages); Haw. Rev, St : -8.7 (5u .
(repealed, effective Oct, 1, 1993} ($375,000 cap oh noneconomsc damages ;n tort -
actions); Idaho Code §6-1603 (1990) ($400,000 cap.on noneconomic damages in all
personal injury cases);:Mass Gen. Laws Ann. ch. 231, & 60H {West. Supp.. 1991) .
($500,000 ‘cap on noneconomic damages in.medical malpractice cases).




By the end of 1991, the legisiatures of 27 states had enacted statutes limiting recovery of
punitive damages. THE LIABILITY SYSTEM, supra note 16. See, e.q., Alaska Stat. &
09.17.020 (1990) {punitive damages available only upon proof by clear and convincing
evidence}; Colo. Rev, Stat. § 13-21- 102(1¥(a), -102(4) {1987} {amount of reasonable
exemplary damages shall not be greater than compensatory damages); Fla. Stat. Ann. §
768.73(1)a) (West Supp. 1992) {punitive damages shall not exceed three times amount
of compensatory damages); Haw. Rev. Stat. § 671-15(b) (1988) (medical liability review
panel cannot recommend punitive damages); lowa Code Ann. § 668A.1 (West 1987)
(jury must answer special interrogatories before awarding punitive damages). .

By the end of 1991, the legisiatures of 20 states had abrogated the coliaterat source rule.
THE LIABILITY SYSTEM, supra note 16. See supra note 18 for a discussion of the
collateral source rule. See infra note 406 for cases discussing the constitutionality of
abrogating the rule. For examples of legislation see, e.g., Alaska Stat. §§ 09,17.070
{1990) {defendant may introduce evidence of amounts received by claimant from
collateral sources in all civil actions); Alaska t.'8 09.55,548(b 990} {collateral
source reduction in claimant's award in medical malpractice cases); Cal.-Civ: Code §

© 3333.1 (West Supp.. 19 (defendant may introduce evidence of plaintiff's receipt of

. collateral source benefits in medical malpractice actions); Colo. Rev, Stat, 8§ 13-21-

111.6 (1987) (personal injury and property damages reduced by amount plaintiff is. ..
indemnified or compensated), § 13-64-402 (Supp. 1991) (plaintiff-must provide notice of
any amount of medical compensation in medical malpractice actions}; Conn. Gen. Stat,
Ann. § 52-225a (West 1991) (reduction in damages in personal injury and wrongful death
actions for collateral source payments); Fla. Stat. Ann. § 766.202(8}(a} {(West Su

19923 {payments in medical malpractice actions shall be offset by collateral source
payments); Mass. Gen. Laws Ann. ch. 231 600G {(West Sunp. 1991) (damage awards in
medicai malpractice cases reduced by plaintiff's collateral source benefits); N.Y. Civ. Prac,
L. & R, 8§ 4545 (McKinney Supp. 1992) {collateral source rule appliesin loss and damages
medical malpractice cases); 40 Pa. Cons. Stat. Ann. § 1301.602 (Supp.-1991) (loss and
damages reduced by any public collateral source of compensatton in medlcaE malpractice
actions).

By the end of 1991, 33 state legislatures had abolished or E;mzted joint and several

: ilabsiity THE LIABILITY SYSTEM, supra note 16. The common law'doctrine of joint and
several liability renders a defendant liable for the plaintiff's entire loss even though other
defendants may have contributed to that loss. W. PAGE KEETON ETAL., PROSSER AND
KEETON ON THE LAW OF TORTS § 47, at 328 (5th ed. 1984). In most cases, the statutes
apportion liability for damages according to the percentage of fault assessed against the
defendant. For examples of legislation, see Alaska Stat. § 09.17.080 (1990) (liability is
based oneath party's percentage of fault); Colo. Rev, Stat. § 13-21- 111.5 {(Supp. 1991)
(defendant liable for amount no greater than percentage of fault); Conn, Gen, Stat. Ann.
§ 52-5720 {West Supp. 1991} (repealed effective Oct. 1, 1993} (joint and several liability
for joint tortfeasors applies for recovery of economic damages in actions invelving injury
or death); Fla. Stat. Ann. 8§ 766.112(2) (comparative fault applies in medical
malpractice cases), 768.81 (comparative fault applies in all negligence cases) (West
Supp. 1992); Haw Rey, Stat. § 663-10.9 (Supp. 1991) (repealed effective Oct. 1, 1993)
(joint and several liability for joint tortfeasors appiies for recovery of economic damages
in actions involving injury or death); -803 (1990 (Joint and several
liability an excepttonat cases, otherwzse Iaabtitty allocated according to percentage of
fault); N, . . 1} {in all negligence cases, trier of
fact determines each person S percentage of negingence)

Many state legistatures have also mandated periodic payment of damages awarded for
future losses. See, e.g., Alasks Stat, § 09.55.548(a}) (court may enter judgment that
future damages be paid by periodic payments in medical malpractice cases); id. §
9.17.040(d) {court may enter judgment that future damages be paid in periodic
payments in other personal injury cases) (Supp. 1990); Cal. Civ. Proc. Code § 667.7
{West 1980) (damages paid in periodic payments for awards exceeding $50,000 in

medical malpractice cases); Colg. Rev. Stat. §8 13-64-201 to -213 (Supp. 1991)




(periodic payments for awards exceeding $150,000 in:medical malpractice cases}; Conn.
Gen. Stat, Ann. § 52-225d {West 1991) (periodic or lump sum.payment of damages for
awards exceeding. $200,000-in.all-personal-injury actions); Fla. Stat. Ann.&.. 0
768.78(1)(a)(2) {periodic payments ‘mandated for awards exceeding $250,000in. , .
personal injury cases); id. § 768.78(2) (awards exceeding $250,000 in medical - -
malpractice:cases) {West-Supp: 1992); N.Y. Civ. Prac. L.;& R.-§ 5031(b) (instaliment.
payments permitted for awards exceeding. $250,000 in medical malpractice cases); id. &
5041(h) (periodic-payments for awards-exceeding $250,000 in all other: personal injury
cases) (McKinney Supp, 1992); « i in ool s T P
Many state fegislatures have limited the contingent fees that plaintiffs’ lawyers can
charge. See, e.g., Cal. Bus. & Prof. Code & 6146 (West 1990} (sliding scale in medical
malpractice cases for collection of contingency fees); Conn. Gen. Stat. Ann. & 52-251¢.
(West 1991) (sliding scale limitation.on attorney contingency fees in.personal injury,”
wrongful death, and property damage cases}; Mass. Gen. Laws Ann..ch. 231, & 601 (West
Supp..1991) (in malpractice cases all fees must be “fair and reasonable" and contingent

fees subject to sliding'scale); Utah Code Ann.'§ 78-14-7.5 (1987) (attorney’s contingency
fees limited to 33.3% of the amount. reécovered:in.malpractice cases). . : :

“Finally, the legislatures of two states have enacted ‘no-fault-compensation .sys'térﬁé that

“apply to claims that infants have been neurologically impaired, See generally Fla. Stat.
Ann. § 768.78(1) (1991); Va. Code Ann. & 38.2- 5000-5021(1991). To date, fewer than
10 claims have been filed under those statutes. The Liability System, supra nqte'is. In

June 1991, the New York Governor proposed similar legisiation. Id.
See supra notes 17-19 and accompanying text for a summary of state tort reform
legisiation’in the'1970s. R R R ML T e e

[ENS5]. See generally Blum, supra note 27, at 1,26.

[Robert] Lembo [American Trial Lawyers Association director of s’taté'reka-tio;xé_}_ _é_;;a_y's_ the
tort reform movement peaked between 1986 and 1987, when there was an identifiable
crisis from a legislative viewpoint, and many states passed bills. "Since then, there have

been attempts to take a bite out of the apple in states ‘where they were riot successful,”

he says, "More often than not it's nibbles rather than bites." - .=
1d.; see also'Lenore S. Marema, Public Reqgulation. of Insurance Law: Annual Survey, 24

TORT & INS. L), 472, 472 (1989) (1988 was the turning point for civiljustice -

[ENS6]. Blum, supra note 27, at 26.
[FN57]. MEDICAL MALPRACTICE, supra note 16. -
[ENS8].Td.

[FN59]. Id. Kansas, Kan. Stat. Ann. § 60-3801 (1990), and Kentucky, Ky. Rev. Stat. Ann.
§ 411,188 (Michie/Bobbs-Merril 1991), modified the collateral source rule.

[FN60]. MEDICAL MALPRACTICE, supra note 16. Minnesota enacted a provision basing
liability, in part, on percentage of fault. Minn. Stat, Ann. § 604.01 {West 1992), Florida”
maintained its limitation on joint and several liability by repealing a sunset provision on

that part of its general tort reform legislation modeled after the 1987 AMA proposal. Fla,

Stat. Ann. § 768.81 {West 1991).

[FNG1]. MEDICAL MALPRACTICE, supra note 16. Florida repealed another sunset
provision, thus continuing its periodic payment mandate. Fla, Stat, Ann. § 768.78 (West
1991). South Dakota limited its periodic payment legisiation to medical malpractice
actions. $.D. Codified Laws Apn. § 21-3A-1 {199

[FN62]. MEDICAL MALPRACTICE, supra note 16. Florida, Fla. Stat. Ann. § 768.73 {West



19913, 'Kahs_a's, Kan. Stat. Ann. §60-3402 (1990), Kentucky, Ky. Rey. Stat. Ann. §
411,186 (Michie/Bobbs-Merrill 1991), and South Carolina, S.C. Code Ann. § 15-33-135

(Law. Co-op. 1990), enacted or modiﬁed exastmg iaws lamatmg recovery of pumt;ve

damages .

1FN63§ MEDICAL MALPRACTICE supra note 16, V;rgmia enacted ieglstatson enabimg
parties to. elect a summary trial. VA, CODE. ANN, § 8.01-576.1 (Michie 1991). Michigan
enacted a plan to provide conciliation; mediation and other alternative dispute resolution

mechanisms. Mich. Comp. Laws Ann. § 600.4901-4923 (West 1991). Georgia’ broadened
the scope of its arbftratlon iegasiataon Ga Code Ann chi- 7= 1 o 7 3 (Machte 1991) ;

EFN641 MEDICAL’ MALPRACTICE supra note 16 : L
In 1990, three states legislated' tort reform measures: Colorado amended s Goocﬁ
Samar:tan statute for emergency care immunity to include hospztals and now prohtblts

punltive damages agamst doctors in certam cases. Maine
= (C) 2005 Thomsoanest Ne- Claum to Ong u. S Govt Works.

Next Pgrt i First P Q

reformed coilaterai source r’ules for medical maEpractice cases, established a ﬂve -year
medical liability project to develop practice guidelines, and established a Rural Medical
Access program to increase obstetrical care. Arizona limited the liability of doctors and
hospltais in:cases of births under emergency, situations. . .

Id:: : : : e

!FNQSE THE LIABILITY SYSTEM supra note 16 The Coiorado fegnsiature proh;b:ted
punitive:damage awards in cases arising.from: the prescription. of FiDA ap;::roved drugs
‘the Nebraska. ieglsfature abof;shed Joint and severat liability for noneconomic: damages
the Washington legisiature authorazed courts to impose sanctxcans for, ﬁlang frivolous "~ .-
lawsuits, and the North Carofina legislature expanded the application of North Carolina's
Good Samaritan statute and established a pilot mediation program. Id. In addition, the
Governor of Colorado signed into law the Good Samaritan measure. Id, B

[FN66]. MEDICAL MALPRACTICE, supra note 16 ("In 1991, states are focusing.on specific
problem areas, such as claims against obstetricians and no-fault type compensation’
programs for neurclogically-impaired infants. Massachusetts, Utah and Vermont. w;il
consider aiternative compensation systems.”).

The New York Bar Association recently recommended that the New York legislature
consider tort reform aimed at obstetrics:

Obstetricians in the state have been hit with frequent iaw susts and correspondmgiy
escalating premiums, resulting from the delivery of brain damaged or neumtogucaf!y
impaired” infants, accordingto the bar association report. Many have chosen to give up
the practice of obstetrics.in the state as a result.

“There is something very wrong with the current system” for obstetricians says' Linda
lLamel, chair of the ad hoc committee, "We have to do something,” she emphasizes.



L. H. Otis, Medical Malpractice Reforms Eyed In N.Y., in THE NATIONAL UNDERWRITER
COMPANY 1990 at 4 (Property & Casua!ty/ﬁmployee Beneﬁts ed.}{ LEXIS Nex;s Elbrary,
Omm ﬁ!e) '

|FN67§ THE LIABILITY SYSTEM supr“a note 16 L 8
The emphasis inthe future will be on-specific, narrower reforms, accordmg to the
American Tort Reform Association (ATRA), ‘While more attention. will-be directed toward -
limiting punitive damages and to' defending. the tort reforms that have been achieved in.
recent years, innovative alternatives to.traditional tort t:abxiity, especially in'the medical -
malpractlce arena, w:il be mtroduced

. _ . . _

In additlon;in 1991 the Amer;can Law Instxtute {“ALI'*) recommended that state
legislatures enact legislation limiting the circumstances inder which:a plaintiff-may.
receive punitive damages and restricting awards for pain and suffering to cases in: wh;ch
the plaintiffs suffer permanent d:sabilattes Id Many expect that the ALI report will
mfiuence state iegasiatures Id. : ot '

EFNE:S} See, e.q., Ciark V. Conta:ner Cor s of AR G (o 0. 24
(statute structuring ‘damage awards violated: nght to 3ury truat), Brannigan v. Usi 1
- 1237 (N.H.1991) ($875,000 cap on: noneconomlc damages woiated ‘right-to
equai protectionY;.Morris v. Savoy, 576 NiE. 2d 765,772,
general damages violated right to due process but not equal protect:on) In December
1991, however, the: Georgta Supreme ‘Court’held a$250;000 cap.on pumtsve damages

constatutaonal See ﬁa te v, _Sh_ 10 S E -d 738, 739 (Ga. 1991 f

[FN69]. Mark A:. Hoffman Crunch ‘T“ime for Tort Reforms Chaiienges Expected in 22
Statesthis Year,. BUSINESS INS:, Feb:4, 1991, at 3, In 1981, the American Tort Reform
Association predicted that 22 stat@s would attempt to repeal tortreform through judicial
or legisiative action:1d. Presumably, those states that dld not attempt the repeais in
1991 wiH try agam thls year : . L

o IEN7OL. UE\EITEE? STATES 3USTICE DEPARTMENT REPORT OF THE TORT POLICY
WORKING GROUP ON THE CAUSES; EXTENT, AND POLICY IMPLICATIONS OF THE :
CURRENT CRISIS IN INSURANCE AVAILABILITY AND AFFORDABILITY (Washmgton D, C.a,
Government Pr‘mtlng Ofﬁce,. 1986} [heremafter JUSTICE DE?ARTMENT REPORT]

[EN71}. Id. at 4, 62 The Justice Department reafﬂrmed these conclusnons one year iater
UNITED STATES JUSTICE DEPARTMENT, AN UPDATE ON T?-IE LIABILI’W CRISIS 95~ 7
{Washington; D.C., Government Printing Office, 1987}, : S

[EN72]. Concerns Growing Over Liability Insurance Climate, AM. MED. NEWS, Apf '11
1986, at 2. President Reagan did’ not however expl:mtiy endorse any of the report's:
specific recommendattons Id

[FN73]. NATIONAL ASSOCIA‘I"EON OF ATTORNEYS GENERAL AN ANALYSIS OF THE

CAUSES OF THE CURRENT CRISIS OF UNAVAILABILITY AND UNAFFORDABILITY GF
LIABILITY INSURANCE (May 1986) {prepared by-the state Attorneys General from- -
California, Massachusetts, North Carolina, Texas; West:Virginia, and Wisconsin}.

FN74]. Id. at 1.

[EN75]. 1d.'at 2. The figures frequently cited by the insurance industry do not account for
income-earned by investing premiums and the sale of capital assets and savmgs
produced by tax credits, Id. at 10-13.

[FN76]. Id. at 23-24,



{FN??} Id at 39 {quotmg Waiitam B, Glaberson & Chr:stopher Farreli Commentary, .
BUSINESS WEEK, Apr. 21, 1986, at 24). For an interesting anaiyszs of the insurance
industry, see generally George L. Priest, The Current Insurance Crisis and Modern To
Law, 96 YALE 1.3, 1521 {1987). The author.argues that a shift in the insurance industry
to the use of third party corporate insurance coverage produced a collapse of the. ..
insurance market gg at 1524 For further dsscuss:on of the assues Prsest ranses see..

|FN?8§ Inre nswancg Angitrust zttlgation, 723 F. Sugg 464 fN D CaE 1989: revd and
remanded,; 938 F.2d 919 (9th Cir. 1991). For:a discussion of the case; see generally |

INSURANCE INFORMATION INSTITUTE ANTITRUST (Ruth Gastel ed., Dec 1991) (LEXIS,
Nexis itbrary, IERPTS ﬁie}

IFN79]. In 1989 the dzstrict court dasmrssed the r:ase ntztrug; L:glgatfon‘ 723 F Sugg
at 491, The court ruled that the insurers’ conduct did not amount to an illegal conspiracy
‘and, thus,: the: insurers were- protected by an’ antatrust exempt:on provuded by.the. :
‘McCarran-Ferguson Acti Id. at 472-79. On June 18, 1991, the United States.Court of -
Appeals: for the Nnnth Circ:utt reversed the d:stnct court’s }udgment and remstated the

EFNBO] HARVARD ME’DICAL PRAC”TICE STUDY PATIENTS DOC’T ORS AND LAWYERS
MEDICAL INJURY, MALPRACTICE LITIGATION, AND PATIENT COMPENSATION IN NEW.
YORK (Report of the Harvard Medical Practice Study to the State of New York 1990)
[hereinafter HARVARD: STUDY_] For a recent summary of the HARVARD STUDY by:its
authors, seé A. Russell Localio et al., The Relationship: Between Malpractice.Claims .and -
Adverse Events Due to Negligence; 325 NEW:ENG. J. OF MED. 245 (July 25, 1991). For
an additional: summary; see-Major U.S. Study Shows Unreported Malpractice Widespread,
Reuter Library Report, Feb, 28, 1990 (LEXIS, Nexis I;brary, LBYRPT fil e) (28% of pataent
i Z;njurles suffereé in hosp;ta stays causes:f by negllgence) BT L :

]FNSl; H RVARD STUDY supra ﬂote 89 at 7 7 See mfra notes 172 73 and :
accompanying text. Curiously; the New York Commissioner of Health and. Humaﬂ Serv:ces
cited this data, before the report issued, to support a call for a no-fault-medical -
malpractice liability legislation in New York WnElsam Bunch Furor on Maipract:ce
NEWSDAY 3an 30 1990 at 21 : - PSR

|FN82§ :{d The Commassuoner appareﬂtly was nat mﬂuenced by the percentage of those
filing suxts

]FN83§ In-addition to S 489, 102d Cong., 1st Sess (1991), mtmdua:ed by Senator Orrin
Hatch (RUT) on February 26, 1991, and the Bush Administration proposal, 8. 1123;.102d
Cong., 1st Sess, {1991)-The Health Care Liability Reform and Quality of Care
Improvement Act of 1991-introduced on May. 22, 1991, the foi!owmg were: proposed in
1991 and were still pending asof the end of . 1991:

On January 3, 1991, Representative Dingell (D-MI) ;ntmduced H R. 186, The Natwnal
Health Insurance Act. The Bill proposes to direct the Secretary of Health and Human
Sarvices to conduct a study of methods to reduce the cost of medical malpractice
fitigation. H.R. 16, 102d Cong., 1st Sess. {1991).

On January 3, 1991, Representative Neal (D-NC) introduced H.R. 166, the Health Care
Crists Policy Commission Act. The bill proposes the establishment of a commission:to
study the cost of health care, including medical malpractice. H.R, 166, 102d Cong., 1st
Sess, (1991).

On January 31, 1991, Senator Cohen (R-ME) introduced S. 314 The Comprehens;ve
Health Care Act of 1991, That bill proposes grants to fund the creation of pre-litigation



screening ‘panels. §. 314;102d Cong., 1st-Sess. {1991).+ PR

On February 20, 1991, Representative Johnson (R-CT) introduced H.R. 1004, the House
companion to'5.'489, The bill differs from S, 489.in the rmethod of calculating the grants
to be ‘awarded eachstate for the implementation-of the legislation. H.R. 1004, 102d .. .
Cong:; 1st Sess: (1991), /ri =it e e e e e :

On February 21, 1991, Senator McConnéll (R+KY) introduced 'S..454, the Comprehensive
American Health Care Act. The bill proposes that attorney's fees be awarded the. .
prevailing party in medical’ malpractice litigation. S. 454, 102d.Cong.; 1st.Sess. {1991).
On April 11,1991, Senator Brown {R-CO) sponsored'S: 815; the Community and Migrant
Health Centers Self-Insurance Act..The bill proposes the establishment of an Office-of
Medical Insurance and the provision of malpractice lability coverage for community or

migrant health centers:"S. 815, 102d Cong., 18t.Sesst (1991}, ionp s
On May 23, _'19_91,fSen-a'éqr-’ROckéfeHér'(rD’.-’WV)’-_-Entrdduced 5, 1177 (and companion H.R. -
2535), The Pepper Commission Health Care Access-and Reform:Act of 1991, The bill:. .
proposes that the administrator of Health Care Policy and Research conduct a study of
tort reform. S. 1177, 102d Cong., 1st Sess. (1991). o
‘On‘June 5, 1991; Senators George Mitchell (D-ME), Edward Kennedy (D-MA), Donald -
‘Riegle (D-MI), and Jay Rockefeller (D-WV). introduced S. 1227, HealthAmerica: Affordable
" Health Care for All Americans Act. The bill proposes providing state grants for.the -
“implementation-of alternative dispute resolution systems for medical-malpractice cases:
S, 1227, 102d Cong., 1st Sess. (1991). 1 oo v o
On June 6, 1991, Senator Pete Domenici (R-NM}) sponsored 5. 1232, the Medical Injury
Compensation Fairness Act of 1991, That bill contains many-of the same: provisions as:5.
489 and the Bush Administration proposal. The bill limits the recovery of noneconomic
damages to $250,000, proposes the abolition of the collateral source rule; and proposes
periodic instead of lump-sum payment of damage awards. 5.. 1232,-102d:Cong., dst..
Sess. (1991)..S. 1232 also proposes the most radical reform of the tort system. Patients
covered by Medicare, Medicaid, or federal employee health plans would be required to. -
submit all malpractice claims to binding arbitration. In addition, employer-paid health. - -
plan premiums would no longer be tax deductible unless those covered by the plans
submit claims to binding ‘arbitration. For.a discussion of S. 1232, 'see generally CLARK C.
HAVINGHURST & THOMAS B. METZLOFF, S. 1232-A Late Entry in the Race for Malpractice

Reform, 54 LAW_'&'CGNTEMP;'PR'O-BS'."1-79”{31‘99:1);:'- s A T :
On June 26, 1991, Representative Bilirakis (R-FL) introduced H.R. 2783. The Bill proposes
that the Sécretary of Health and Human Services conduct a study on-the feasibility and
advisability -of instituting a system for resolving medical malpractice claims similar-to that
used for resolving workmens’ compensation claims. H.R. 2783, 102d Cong., 1st 5ess.
On July'11,°1991; Senator Kerrey {D-NEY-introduced S. 1446, Health USA Act-of 1991.
The bill proposes the formation of & national commission that will recommend the best
system of alternative dispute resolution for medical malpractice cases.:S. 1446, 102d
Cong., 1st Sess: (1991). i o Ve

On October 8,°1991, Representative Kyl {R-AZ) introduced H.R. 3516, the Medical Care
Injury Comprehensive Reform Act of 1991 The Bill proposes awarding grants to states
for use in developing alternative dispute resolution programs for malpractice claims. H.R,
3516, 102d Cong.; 1st Sess.(1991). *~ : : :

On October 17, 1991, Senator Durenberger (R-MN) introduced S. 1836, the American
Health Quality Act. The bill proposes providing*Medicaid honus funds to states for use in
developing alternative dispute resolution programs for malpractice claims. $. 1836, 102d:
Cong., 1st Sess. (1991). = ¢ ' - : R : - S
On October 29, 1991, Representative Campbell (R-CA) introduced H.R. 3656. The
unnamed bill proposes providing grants to states with legistation:dimiting malpractice
claims against physiclans providing charity care services. H.R. 3656, 102d Cong., 1st
Sess. {1991). T ' s . S e

On October 31, 1991, Representative Johnston {R-FL) introduced H.R. 3689, the
Community Health Care Act of 1991. The bill proposes to amend the Social Security Act



- Apriil, 1986 at 4.

to provide health beﬂeﬂts through federaiiy fmanced state programs H.R,.3689,.102d
Cong.; 1st Sess, {1991): e

On November 7, 1991, Senator Chafee {R—RI) mtrociuced S 3,936 the Heaith Eqmty and
Access Improvement Act of 11994, The:bill-proposes aﬁpilcatson of .a .broad range of tort
reform measures to medical malpractice actions. 5. 1936, 102d Cong ‘ist-Sess, (1991).
On November 23,1991 Senator Kasten (R-W1) introduced S..2036, the Access to Health
Care for All"Americans Act:of 1991, The:-bill:proposes 1o, reform the pmcedures used in
resolving medical ‘malpractice claims: S, 2036,.102d. Coﬂg st Sess. {1991).

On November 26, 1991, Representative Bitrakis (R-FL) mtroduced H.R. 3951,
Comprehensive Health Care Access Improvement and Cost Containrnent Act of 1991 The
bill proposes providing grants. to states to assist.in developing programs to reduce the .
cost of medical malpractice claims: H.R::3951, 102d Cong., 1st Sess.. (1991)

Finally, ‘near theend-of 1991, Senator. Jay Rockefeller announced.plans to: corwene the .
Senate ‘Health subcommittee to dascuss these and oi:her proposais McCormlck SUpra
note 20, at 3, 19, : - . .

[FN84]1. S 489 102d Cong Ist Sess (1991) See ;nfra notes 337 74 and accompanymg
'text for a dlscussuon of the prov;s:ons of 5. 489 : A : S

]FNBSE Miit Freudenheam Lfmstmg Awards m Maipract:ce, NY TIMES Mar 19 1991 at
DZ Kosterhtz supra note 20 at 1686 .' - _ BTN _

[FN&G[ Kosterlitz, supra note 20

[FNB871.5. 1123 IDZd Cong 1st Sess (1991) See fnfra notes 3?5 88 and
accompanymg text for a dlscussron of the provssaons of the proposal

iFNSB} S 1123 102d {Zong Ist Sess (1991) See mfra note 388 for the text of the
provasaon - . S D . _ o

{FN893 See ‘2., Concerns Growmg Over Leabni:ty Insurance Ciimate, AM MED NEWS

There can be little questsen of the need for changa Whr e an the past the cwal tort system
has worked reasonably well in assuring proper compensation for.those who are injured by
the negligent:or wrongful conduct of another;: that tort system is-not- workmg well today.
1t has become erratic, .unfair, and expensive.: -

Nowhere has the problem been felt more. acuteiy than m the heaith care fzeid Whtie the
general expansion of negligence and other legal. theorses has: provaded greater
compénsation forinjury, medicine has: borne the added. burden of.increasingly hagh
expectations from patients-and their families. Dramatic gains in-treatment and prevention
have led, unfortunately to an increased:level of unrealistic.expectations by patients.

1d.; see also Lacavo, supra note 27, at 60 ("Convinced of their diagnosis that crippling
malpractice insurance rates have been caused by a malignant.surge of lawsuits,
pﬁyszcaans prescrfbe iagastatwe relief, and lots of i£."). . e

{EFNSQ]. See, e.q., AMA Center for HeaEth Pohcy Research, Recent ’E‘rends in Medzcai
Professional Ltabmty, 49 CONN. MED, 475, 475 (1985) ("There is growing evidence that
these trends have lead [sic] physicians to-attempt to reduce the risk resulting. from
claims through the practice of defensive medicine.”); Brill, supra note 23, at 9 (cost of
defensive medicine constitutes 30% of cost of all medical treatment); Lehman, supra
note 21, at 4 {fear of lawsuits has prompted obstetricians to perform more tests and
document care more meticulously). .

[FN91]. See, e.qg., Lacayo, supra note 27, ét 60 ("Lawyers hold to their brief that doctors,
like manufacturers or architects, should be liable for mistakes.").



§FN921 DANZON (1982}, supra note 1 at 4

iEN93[ Id at 5

[FNS4]. "These estimates are based on frequency of ciatms mcurred for pohcy Years
1966-73 and basic limits of paid loss per claim, excluding loss- ad}ustment expenses for
c:a!endar year‘s 1969 73 R DANZON (1982), supra note 1 at 1 n. 1 A

'EEN9S§ DANZON (1982), stipra note 1, at-1.n.1, “The oniy data avauiab!e for comparmg
trends in different lines of tort: !zttgateon are-those on claims incurred . reported by the
ISO." Id. "The advantage of these data over claims- closed data by calendar year .

that incurred claims include both “Closed and apen datms anci an estamate of ciatms nct '
yet filed {"mcurred but nct reported") & Ed S et :

L__,g@g Id. at 5.
{E_N_ijid
Lmﬁiid
[_._Eﬁlid

]FE\ElGQE Id

[FN101]. Id Similar trends occurred in other fields of fort lstugation Prcduct Iaabnilty
claims ‘'show a similar, though less extreme, peak in the'mid 1970s, with an otherwise
essentially stable rate throughout the measured time period. Id. at 5-6. Automobile -
injury claims were also stable’ throughout'the decade, although the.data do not reflect a
mid-decade peak. Id. at 6. As a result, medical malpractice claim frequency was not
"statast:cai!y" c%nstmct from the frequency of other tort cEaims Id

'f[ﬂ\tmz]’ Id at 7
[EN103]. 1d.

EN 104 Id

[EN 1Q5| Id . 5 The average time from f:ling to resoiution mcreased from 18 months in
1975 to 25 months in 1978 Id '

[FN106]. BE}STICE DEPARTMENT REPORT Supra note 70 at 45.

EN107]. Id.

FN108]. Id.

[FN109]. Nearly all of the tort litigation increase cited by the Justice Department involved
products liability. Marc Galanter, The Life and Times of the Big Six; of, he Federal Courts
Since the Good Oid Days, 1988 WIS, L. REV: 921, 937 (1988) [hereinafter Good Old
Days], Marc Gatanter, The Day After the Litigation Explosion, 46 MD. L. REV. 3, 16, table
2 (1986) [hereinafter Day After]; Eliot M. Blake, Comment, Rumors of Crisis; Considering
the Insurance (risis and Tort Reform in.an Informat;on Vacuum 37 EMORY L.J. 401,
416-18 {1988). '
Although products hab;lsty litigation did increase by 758% from 1974 to 1985 in federal
court, that data should not be generalized to all litigation in all courts for two reasons.
First, "[t]his frequently cited 758% rise is 30 times as great as the rise in the rest of the




torts category [in federal court], even discounting for:some exaggeration in.this.figure.”
Second, although the data are sketchy, there is little reason to believe that products
liability and other forms of tort litigation have witnessed similar increases: in.state courts.
Good Old Days, supra, at 938. See supra notes 70-71 and accom;aanymg text for a
dlscussmn of the Just;ce Depaﬁ:ment Repori: L e i o

EFNMQ} Day After supra note 109 at 6 (1986) (at least 98% of aEl c;wi cases ﬁled m
state courts); Cf. David M. Trubeck et al., The Costs of Ordinary Litigation, 31 UCLA L.
REV. 72,81 (1983) (federal court cases "probabiy comprise less than. 3% of all civil cases
faled in courts of generai jurtsdzction m the Umted States “) b PR

[FNllli NA‘E’IONAL CENTER FOR STAT& COURTS RE?ORT (Feb 1991), m Roxanne B
Conlin, Litigation Explosion Disputed: Studies Refute the Critics, NAT'L.:L:1., July 29, o
1991, at 26. From 1984 to 1989, tort filings increased by 26.7% while contract filings
increased by 21.6% and real property filings increased by 44.2%. Id. Tort filings did not
increase annually from 1984 to 1989 in any state. Id. Moreover, the study observeci that
"torts are a small.component of civil filings in most generaﬁ~3urssd1ctaon trial courts.” Id.

©. See’infra notes 115-19.and accompanymg text fora dlscussnon ef the Natxonai Center for
'Stat:e Courts ﬁndmgs concermng !stlgataon casts i . S R

]FN112E ”Hence there is ample ground for skephc&sm about the use of federai court “
product liabiiity filing figures as an indicator of the propensity to bring product. habshty '
claims, or of the general effects of such claims on business enterprise, or as a:portent of
the general growth of litigation." Good Cld Days, supra note 109, at 941-42 (1988} ‘For
other discussions of the: fallacy of generalizing from federal court data, see Marc Galanter,
Reading the Landscape of Disputes: What We Know and Don't Know.{(and. Think We. ..
Know) About Qur Allegedly Contentious and: Litigious. Society, . 3}, UCLA L REY. 4, 36 41
(1983) {her@:nafter Landscape of Dzsputes}, Blake, sa.spra note 109,.at 416 18 '

]FNllBE See e, g Knstm Bulhmer Cho;ce of Forum m Dwersaty Cases An Anaiyms of a
'.Surv@y and Impiicatfon for Reform 15 LAW & SOCY REV 749 759 60 (1980 81)

| ']FN114E A recent study by Prof@ssors Gaianter and Rogers of the Unwer51ty of Wtsconssra R

Law School examined federal court data from 1960 to 1988 and expanded on Professor: .
Gaianters findings that were published in Marc Galanter, The Life and Times of the Big

professors conciuded that the most significant change in federal Iltagatton was due; to
changes in corporate structure,- resulting in more frequent diversity.of. citizenship -
between corporate litigants. Conlin, supra note 111, at 26 {citing Marc Galanter: et aE
Transformation of American Business Disputing? Some Prehmmary Observations (pre-
publication draft)). "These changes far outstrip increases:in tort-filings in'the same
courts." Id.

[FN115]. STATE CASELOAD STATISTICS, ANNUAL REPORT 1984, 182 (June 19'86),.

[FN116]. Id.

[FN1171. From 1984 to.1989 tort filings increased by 26.7%. Conlin, supra.note 111, at.

26 (citing NATIONAL CENTER FOR STATE COURTS (Feb. 1991)). The 7.6% increase from
1988 to 1989, however, represents the iargest increase in four years. See THE, LIABILITY
SYSTEM, supra note i6..

[FrN1181. Conlin, supra note 111, at 26 (cxtmg NATIONAL CENTER FOR STATE COURTS
{Feb. 1991)). : . . .

[EN119]. Id.



