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" The sharpiy escalatmg cost of hea!th care in the Umted States, __and parttculariy the _
d:spropomonate ‘share ef gross natlonal prociuct that tt consumes in companson w:th the '
experience of other advanced mdustﬂailzed socaetses, is the sub}ect of mcreas;ng
attention, and justlﬁed concern.: Health care costs in. the Umted States will rise from $839
bilion in 1992 to.a projected $94G billion: in 1993 and now consume 14 percent of gross
natlonaE product (GNP) [FN1]In 1965, the nation spent onty 5 percent of the GNP on
health care. [FN2] The figure had risen to 9.3 percent by 198{) ‘and observers believe we
are headed towards. spending 20 percent or more of the GNP on health care if present
trends continue. [FN3] Annual spendfng per captta rose, in constant dollars, from $9SD in
1970 to $23SD in 1989. iFNél In comparison, other major mdustraahzed ceuntnes spend
between 6 percent and 10 percent of their GNE on heaith care, EFNg} T
Obwousiy, this has created a search for. the sources of the prob[em some. of that search
may have taken on aspects of a witch-hunt, mordmateiy focusing on "medical =
malpractice”. or, more preasely, the process. “for resolv;ng claims, of medical matpractxc:e
and compensatmg persons’ in]ured thereby Th;s is‘not *458 to 5ay,.as some mterest '
aroups;. such as trial lawyers, seem almost. reﬂexwely inclined to do, that the exustmg
system. does not warrant examination, and may not bear emp{ovement
To the contrary,.as part of any endeavor to. ratlonahze the delivery of heaEth care aﬂd
reduce overall. costs, attention shouid be dlrected to ex;stmg methods for respondmg to -’
claims for medlcal ma practsa:e Maipractlce claims obvsously afﬁact the cost of health care
services, at several levels and both directly. and indirectly, by mcreasmg the costs dwectly
attendant to the exastmg cEaams daspos;tzon process and through increased professional
liability insurance premlums resultmg from such recoveries. This. eventuaiiy translates
into increased. charges to consumers through additional fees for added testing, diagnostic
services and other procedures employed defensively, wsthout medtcai necessity, to
protect against prospective ma!practtce ‘claims.
The present system for addressing medicai matpractme cialms subscr;bes to a traditional’
litigation mode involving extensive and expensive pre- tnaE d:scovery, protracted delays
until- trial or. settlement, and the use of lay jurors mexperaenc&d in the practice of
medicine. These Jjurors are charged with the fask of cietermsnmg actnonable “fault" under
applicable neghgance standards. The nature of the htlgatxon process, and the compos;t:on
of the typical lay jury, operate to produce damage awards in an economic vacuum,
without reference to, or appreciation of, the effects of excessive recoveries upon the
economics of the health care system. LEﬂ@} And there is the potential for excessive and”
irrational awards for non-objective anjunes such as pain and suffering, or for punitive
damages.
At the outset, however, it must be emphasszed that it woulcf be both irresponsible and
counter-productive to approach the critical issue of medical malpractice reform from
factually inaccurate preconceptions, or from the perspective of a partisan or ideological



*459 agenda which has objectives other than improved health care and cost control.
[EN7] Much of the public discussion, and some of the more extravagant proposed
correctives, may suffer in this respect. Unsupportable claims have been made that
proliferating malpractice litigation and increasing recoveries are entirely, or substantially,
the product of a legal system that allows contingency fees. In this vision, but for greedy
and irresponsible plaintiffs’ attorneys who constanﬁiy foment meritless litigation, the
problem would largely dissipate. :

When the Bush Administration finally prodaced sts first health-care initiative, in May
1991, the emphasis was upon centrolimg what it called "the fastest-rising part of medical
costs--malpractice litigation and the insurance to cover it." [FN8] The proposal involved
encouraging states to adopt limits on the amount that malpractice victims could recover
for pain and suffering, and setting up mediation systems for resolving disputes. [FN9]
States failing to comply would lose some of the federal funding currently available to
them under the Medicare and Medicaid system. [FN10]

While medical maipractice insurance premiums have risen *460 faster than other
components of the health care system, [FN11] the overall impact of insurance premiums
on the nation’s almost one trillion dollar health care budget must be placed in
-perspectwe Aithough total expendjtures oh malpractice insurance by . doctors: and.
hospitals rose a hundred foid from $6{3 mrihon in 1960 1FN12; to $5 [} b:lhon in 1991
[EN13] total maipractzce premlums have not risen. appremabiy faster than have '
expendatares on the health care system’as a whole ‘Additionally, the’ premlums for 1991
did'not. equai even one percent of total health care expendstures for that year, although
representing a substant:aliy higher percentage of the total amount expended dlrectiy on
phys&c:ans services, [FN14]

This is not to suggest that the amounts paid for habmty msurance are not in absolute
terms, meamngful nor that premiums. have not escaiated dramatical Ey for c:ertam h|gh—
risk categories of medical practice to amounts wh;ch in absolute terms, are very
material. However, the average : doctor s malpract:ce insurance premium in 1985 was only
$15,000, [FN15] not the $200, 000 pa:d by neurosurgeons and obstetricians practnssng in
Miami, FEor:da in that year, fF‘Niﬁ] nor the $150 000 annuai prem:um paad in 1991 by
neurosurgeons practicing in. Chicago. M

Usual!y lost'in the discussion about the: ameunts pald for iaabmty msurance premiums,
because far more d:fﬁcult to quanﬁfy, but: ciearty more ;mportant asa component of total
health care expense, is the cost of "defensive med;cme Defensive medicine is made up
of the redundant or superf!uous dzagnost:c tests and and treatment’ procedures employed
to ward off charges of medical *¢461 malpractice, 1In assessing the re!attonshlp between
rising, ‘health care costs and the medical malpracttce claims ‘disposition process the
influence of “defenswe mectxcme may be of greatest smmﬂcance There is, however
cons:derabie dispute as to the amount’ actuaily at issue. The Amerlcan Med;cai '
Association has put the cost of defensive tactics at $1S b:fhon [FN18] an insignificant
amount in an almost one trillion dotiar total health care budget [EN19] Another source
has estimated the cost at between 15 percent of the cost of physician services and 30
percent of the total cost of health care, [EN20]

The litigiousness of patients, atiegedly inflamed by COﬂtlﬂgEﬂC\/ -fee lawyers, is also far
less clear than would be supposed from some of the discussion, as is any assumption that
malpractice suits filed are, d;sproportaonateiy in relation to other types of clgims, wsthout
metit. A recent study by observers at Harvard Medical School commented that "the
frequency of malpractice claims among patients injured by medical matpracttce has been
the subject of much speculation and little empirical mvestzgat;oﬁ " [FNZ21] That study
went on to conclude that far more people are injured than ever bring suit. 1FN22E The
study found that only a smatl fraction of patients who suffered disabling injuries from the
negligence of doctors or other heaith care providers ever filed a tort claim, and noted that
less than half of these claims produced a settlement or award. [EN23] Specifically, less
than 2 percent of patients injured by medical negligence in a large number of cases
studied in New York ever filed malpractice suits. This would suggest that, contrary to
popular assumption, the recent growth in medical malpractice litigation has served only



to narrow the truly wide'gap between actual negligently-caused’ ;njurzes and successful
suits for compensation, and not to overshoot that gap. [FN24] b
*462 The assumption that ;uraes are automatzcaify more: generous tawards piamtaﬁ‘s E:han
“ are other fact-finders is also open-to guestion: According to astudy of a random group of
federal:court cases over a five-year period, plaintiffs: litigating’ medicat malpractice clalms
before juries won theiricases in only 29: percent of the'cases studied; comparedto a50
percent success ratefor those whose cases weretheard by a: Judge fFN25T:1In. ar:}ciitlcn
the average ‘doltar:amountof recovery was: re;;aorted to:be slightly hagher in: non—Jury '
trials. [FN26]
Another study .of malpractice cases in New Jersey: indicated that 3ur;es found for medscal
defendants about two-thirds of the time., Lfm Of ‘equal interest, doctors: won verdicts
in about half of the cases whach a phys;czan run msuraﬁte company s peer rewew founcf
nondefensible, [EN28] . :
Such challeriges to miich.of the popu{ar w:sdom about the mﬁrmatles of the dnspute
resolution process, particularly as'it is employed to deal with claims of medical
maipractlce, donotobviate'the need for a reexamination of the process: wuth aview to
.possmle reform Gwen the astmnom;cai cost of hea%th ‘care in absolute terms, and: the :
 factthat it'is increasing faster than either the inflation rate or population growth; no.
aspect ofit may respensabiy be'treated as "off limits." [EN29] ?aradox;caiiy, the o
"revisionist" studies may serve to reinforce, rather than detract’ from, the cause of
reform. [FN30] For if the costs (diréctand’ indirect) of the present systemare considered
too: burdensome, consider theimplications, The burden would-be erushing; in: terms 'both
of ‘health care costs and strain on a judicial system already *463.overburdened; if injured
parties were to'come forward in'vastly increased numbers to-pursue; ‘through the existing
litigation process, legitimate, but heretofore neglected; claims. And, since trials:before
judges, as before lay jurors, are conducted subject to'the same existing definitions of -
fault:and legal principles and standards governing the award and calculation: of damages
question ‘concérning the continuing utility of these rules, would not be resolved merely by
avoiding jury-trialsi"The point is that the need for reformyis far too-important to for the
case to be made through the falsification or manipulation-of data, rhetorical - 8
extravagances, or by defining the issues to'serve predatermmed and dascrei:e sdeoiogucai
LOr poht:cai ob;ectaves A iegatzmate soiutaon ‘which commands the necessary degree of -
broad-based public support will only:come through an honest:and candid confrontation of
the realities, including: an honest acknowledgment of what mterests wﬂi be affected by
any changes [FN31] - o
The interests of employers, insurers, welfare plans physacuans and other heaith ~cares.
providers are all caught up'in the problem of escalating health care costs. So; too, are: the
federal, state, and local governments which collectively pay a substantaal portfon of the
nation's-health care bill. There should be sufficient community of interest: among: these
groups toimplement, if empirically shown to be useful, legal reforms concerning medical
malpractice claims, even if the creation of a‘consensus for other types of health-care
reform proves more elusive, What is missing for the'moment is a sustained effort'on the
part of public officlals, business executives and labor leaders to transform this cemmun;ty
of interest into responsible and tangible reform initiatives.
The replacement of the existing litigation process with a suitable aiternatwe dispute
resolution methodology may contribute significantly £6 an amelioration of rising health
care costs, even absent the implementation of the many other types of reforms *484 in
the health delivery systemwhich are presently being discussed. Moreover, anarbitration
system designed to provide for the fair, expeditious and efficient handling-of‘medical
malpractice claims may represent a significant improvement in-the dispute resolution
methodology applicable to malpractice claims, apart from its potential-for reducing overall
health care costs. ‘Many states have strong judicial and legislative policies favoring:
arditration over titigation-as a means of settling disputes, including disputes ari'sing ou't of
medical malpractice claims. [EN32 1 Arbitration is generally seen as not.only less.-
expensive, but also more expeditious than litigation, and as contrzbutmg to rei;ev:ng the
serious congestion that most court systems are experiencing. :




An-alternative dispute resolution methodology could allow .docters and:-hospitals treating
patients to require, as a condition to treatment; that patients enter into written
agreements tosubmit malpractice claims:to binding arbitration. [FN331 This procedure
would obviously be inapplicable.to ‘patients-seeking treatment under- circumstances where
they would not.be deemed. campetent to give their informed.consent, such as those being
treated on-an emergency haszs Health.insurance programs couid impose a similar. -
requirement as a condition: of em’ciiment The procedure would-also:be applicable to
mingrs:-receiving: treatment whose parents-or other-legal guardians could grant the
necessary consent

Most states today have enacted statutes whsch genera!ty a{Eow pames 1o agree ta
}udlccaiiy enforceable The Faciefai Arbztrat;on Act |FN34E also enforces agreements to
arbitrate. *465 This Act, however, is limited in its application to arbitration: provisions
incorporated inte ‘contractsiinvelving: interstate. COMMerce, !Fi\igﬁk Contracts governing
the delivery of health care either by individual: providers or through membership in health
maintenance. orgamzattons {(HMOs):could be deemed to. fall within-the purview of the
federal statute. Whether this circumstance would: sufﬁce to overnde existing state- iaw
:mpedzments to arbatrat;@n of maipract;ce cdaimsis‘a questton vetto be: deﬁmtweiy
resolved. A physician’s clatm of wrongful. exclusion from-local hospttal privileges: has
recentiy been helc& by the: Umtad States Supreme Court to-involve a transaction affeci:mg
interstate: commerce sufficient to fall under the jurisdiction of the federai anti-trust laws;
[EN36] and the Federal Trade Commissions is examining the: anti-competitive aspects of
self-regulation. by medical.groups including health-care regulatory boards. [FN371 Such
intrusion into an area.traditionally perceived.as intra-state in-nature.could portend swmiar
determinations asto atleast some provider confracts or refationships, .- Cs
Any-proposal .entailing the extensive use. of arbitration should contemplate that.
arbitrations - would be conducted by arbitrators.drawn from panels of persons, who have
hoth:expertise and. mdependence It is essential to public acceptance of this procedure
that the ‘arbitrators not be perceived to be creatures of, or to be coopted by, any
interested constituency,.especially not that of. health care providers.or of medical .
insurers,“Oneg of the challenging:aspects of any. reform. proposalis to 1dent|fy a;apm;ariate
'sources from which arbitrators of sufficient mdependence can be selected. . :

As a general proposition,: _the ‘ability to'make alegally enforceable agreement to: arbztrate
generally depends-on the capacity.of the parties to enter.into.a legal agreement and to
sue and be sued. So long as a party has a general legal capacity to contract with respect
to the matter.in dispute, -aither in his.own-right or in-a legally recognized representative
capacaty, ‘he-can bind’ hsmseff or the party he. represents tc arbttrate aH disputes. ar;smg
+466 therefrom. [EN38] . :

A related issue involves. the posssbie ehmmat;on or modlflcation of certain types of
damage awards in respect to medical: malpractice claims. The existing system has been
extensively criticized because, in many Jurisdictions, there are no limitations on the .-
amounts that may be awarded for pain and suffering or punitive damages. Critics of the
present systemn contend that jurors are thus given carte blanche to indulge their
sympathies for injured individuals entirely divorced from objective standards for the
measurement-of the injuries or for appropriate financial redress. Also, jurors are claimed
to be essentially unconcerned with the larger effect of individually over-generous awards
on the overall-costs and economics of the health care system, and are not even permitted
to be informed about such matters: There is also - question as to-whether punitive
damages, which are designed to penalize the culpable wrongdoer, are properly.awarded
in many <ases,: especraﬁy where society -as a whole, through eEevated health-care costs,
ultimately bears the economic burden.

Although less clear than is the right to incorporate a mandatar\/ arbstratxon provision into
contracts for the. provision of medical services, it may be possible to incorporate specific
limitations on the .amounts or types of damages that may be awarded for a heaith
provider's-negligent or otherwise substandard performance of his duties. It would clearly
be inappropriate and against public policy to allow health providers to disclaim their



. as apurely: prwate remedy wouid violate stre

liability. for.negligencge: ancﬁ any contract: purporting to do so. would: sure%y be e
unenforceable (at least.as to such a clause). Itis far less certain, however, that -
agreements placing limitations on the. doliar amounts of damages recoverable, such as :
for-econormicaily: #4627 non- quantsf;abie claims for. pain.and: suffer;ng; would, or. shuuld be
deemed equaﬁy offensive to public policy. They.should.not. be, so long as any. such -
restrictions:-do-not constitute an unconsc;onable cur&:asiment of an m;ured pataent 5 rsght
to-be made whole for: measurabie econcm;c loss. In many: types of commercial -
agreements parties are Qermatted to agree to significant limitations on: the: kmds and
amounts: of damages: recoverable for, breaches of contractual obligations, It is, for
exampie very common to exclude consequenttai damages such as. Eost proﬁis, even
though doing . so: necessaﬂiy {imits: the defaulting party's f:nancsai i;abmty and conversely,
the claimant's.right:to be compensated for.his. ‘Josses:and. damages s
The use of the arbitratlcn process.should prowde ameans for curtaxﬁmg the award of
punitive: damages in connection with arbttrated malpractice- a::la}ms ‘In.many, aithough not
ail, American 3ur:sdzctaons arb;trators are: w1thout power fo grant punitive damages, even
when the: pames agree; [FN391 Pumtwe damages have been called a."sanction.reserved .
to the State;" and “this is a public policy. of such magnitude as to call for: }udtcaai intrusion
o preverat its’ contrav@ntion,“ thus, "since enforcement ofan’ awarcl of punitive’ damages.

yrig-public policy; an. arb;trator 's-award ‘which.
imposes: punitive: damages should be vacated, f’-_s[FE\MQ; If: arb;trators were aliowed to.
award. punitive damages, courts’ wouid fmd it necessary to review arb;trators dec;smns
for abuse of discretion, since; Mander:common-law’ prmc:pies there a5 eveﬂtuat supemszon
of jury awards of. pun:trve damages, in.the singularly rare .cases where.it.is perm;tted by
the trial.court's power to. change ‘awards-and the appellate court's power to modify. such
awards.” [FN41] Such requzred supervision of arbitrator’s awar{:{s would.run afoul. Of a -
basic purpose of arbitration--the avoidance .of }udlc:ai review. If,. .notwithstanding, it were
considered important in a maipractice scheme. .dealing with. med:cai claims, to.retain the
availability of punitive damagﬁs to redress particularly. acute cases of wrongdoing; the
precise circumstances.in which:such damages would ‘be’ recoverabie could be defined wsth
far greater preasaon, and specrftc: *468 monetary km;tatmns couid be piaced on. such

_lPro;aosang 'tﬁ" acic!ress deficient p 'c_tlce syst&m thmugh a pnvate
“Le.; contractual, sglution is: ;;smmpted by a recogn(t;{an that authorization through.
govemmenta! action, whether in the. formof. iegaslatlon or reguiation, will meet. ..
substantial resistance from entrenched interest groups. A: Iegisia’cwe or regu atory
resoiuteon ‘would, of course, be preferable, It would: tmprove the prospect for. avoidsng
issues as to enforceabzl:ty, and even. constatumnahty, of. contractuai {imitations on the
ﬂght fo. htsgate Itiis, however, a reality. that must be. recogmzed that any. attemptto-
deviate from the existing adversarial method for: resolving. medrcai ‘ralpractice. cEa;ms wzli
face intense and well-financed opposition from many attomeys ‘Not only. the plaintiffs’ .
negligence bar, but also. the many- attemeys representing insurance company defendants
have a-vested personal financial interest in the continuance of the existing process; and
together they: possess 2 disproportionately:large influence over the political- process,
particularly at the state legislative level. Indeed, the state ieglsiatures are filled wuth
attorneys actively:practicing negligence faw,: . .
Legislative or regulatory endorsement of the: przvate 3rb1tral approach woutd of. course,
be desirable. Such action would serve to emphasize the consistency with overall public
policy of compuisory arbitration provisions in-contracts with- physicians,. health
maintenance organizations or heaith insurers. Legislative {or administrative)..
endorsement could be as:simple as a:confirmation that medical malpractice claims fall
within the purview of general arbitration statutes, or could be more. detailed and
particular and extend to such matters as the type and.compesition-of the arbitral panei,
right of appeal, and limitations on the permissible scope of damages. -
The attitude of individual states to the compulsory arbitration of medical malpractice
claims varies greatiy. California, a leader in the development of the health maintenance
organization, has for many years provided legislative and judicial support *469 for



conditioning membership in such groups upon the participant's agreement to arbitrate.:

[FN43] New York, where this form of medical provider is far less common, ‘has adopted a

posture towards arbitration best described as grudging: a statute was enacted only in

1986. [FN44] This statute permitted health maintenance organizations during a limited

five-year experimental period only, to allow; but not require, enrollees to elect to

arbitrate malpractice claims.: [FN45] Absent such enabling legislation, it would appear
that arbitration could notbe offered; evenas a voluntary option: The New York statutory
scheme [FN46] also makes clear that such arbitration may not deviate'from the::
standards of care applicable to actions at'law for'medical malpractice, that damages are
to be determined as'in-actions at law,; {FN47] and that contingency fee arrangements
with lawyers are permitted to the same extent as'in actions at law.:One useful study to
be undertaken might be to‘compare medical malpractice "costs" in ‘New: York and

California in‘light of the rather similar demographic'characteristics of the two'states and

the radically differing approaches towards the ma{practlce ciam’as dzsposmon precess

which each has ‘encouraged. :

Governmental’ endorsement of the: arbttrat appmach couid aiso come at the federal !evei

either in the form' of-an.act of Congressior: threugh reguiataons ‘of the Department of =

Health'and Human Services. In light of the extensive federal involvement in ‘the financing

and other aspects of the provision of medical semces, suchas through the Medicare

_ program, dther federally-funded health insurance benefits or the: ﬂnanczng of hospitals
and clinics, the potential exists for "federalizing" the whole subject. [FN48] This could be
effected through condressional-action, or the'issuance of regulations, mandatmg or '
endorsing ‘the implementation *470through private contract of compulsory-arbitration,
Such action could also implement- other refated reforms described above, suchias
limitations‘on‘type ‘or amount of allowable:dédmages, in respect of those health 'care '
relationships’in which'there is sufficient degree of federal: mterest to confer upon
Congress or the executive branch'the power to miake rules, - '

Such an-approach has béen‘proposed by the distinguished former Surgeon Generai C.
Everett Koop, and Senrator Pete'V. Domenici (R-NM), a highly ‘respected member of the
United States Senate. Contending that the Bush Administration proposals discussed -

- above, although "sound,” were insufficient, Koop and Domenici have: jointly ‘proposed- -
”more fundamentat change K caiimg for the remcvai of v;rtuafly aii malpractlce cialms
participants’in-all federal’ heafth programs be requn'ed to: resoive medical injury: ctaims
through binding arbitration. [FN50] The categories of persons who would be covered by
this requirement would include: beneficiaries of Medicare; Medicaid and participants in"
Federal employees’ health plans and public health and veterans programs, as. well-as
employees of companies that ‘obtain tax deductions for contributions to health pians
[FN51] The proponents suggest that that this would remove approxamateiy 80 percent of
all m-ecincal ¢laims from the litlgation procass. [FN5S2]

"Federalization” would provide a means for avoiding state law d;sparatses and fcr ensuring
the ‘availability of arbitration on a uniform basis throughout the nation. Moving towards
such a national solution could also prove advantageous by reducing the ability of interest
groups to thwart reform. "Federalization” could be implemented either through legislation
or possibly, at least as to certain categories of claimants, through regulation. Congress
might enact, or the Secretary of Health and Human Services might promulgate,
regulations either endorsing the implementation, through private contract;, of compulsory
arbitration in respect of health care relationships in which there is a sufficient federal
interest, or even mandating the arbitration of *471 private claims arising out of such
health care relationships. Federal intervention establishing arbitration as either a
permissible or mandatory dispute-resolution procedure could, under principles of
preemption, override conflicting state dispute-resolution polaues permitting i;t:gation or
prohibiting or dzsfavormg arbztratton

{FNal. B.A., Cornell University; 1.D., Columbia University. Mr.'Simpson is a partner in the
law firm of Holtzmann, Wise ‘& Shepard in New York.



[EN1]1..Robert Pear, Health-Care Costs Up-Sharply Again, Posing New Threat, N.Y. TIMES,
Jan. 5, 1993, at Al [hereinafter Pear]. _

[EN2]. Senator Pete V. Domenici, Health Care Reform: Should curbing medical
maénracttce Htsqatnon be part of the solution?, 78 ABAL 42 {Aug. 1992).

|FN3; Id
[FN4]. Worrying About Health, ECONOMIST, June 15, 19_91, at 27.

[EN5]. Id.

[FNG]. The present litigation process for handling personal injury claims generalily has, of
course, been subject to much criticism entirely apart from the particular problems which
it may present when employed in disputes arising out of patient treatment. The
characteristics of the personal injury litigation process may, however, be particularly

- inappropriate when the dispute involves a claim of medical malpractice on the part of a
heaith.care pmfessaoaai or.institution. To the extent that such is the case, we.may be
paying a price in the dramatic overaii escataticn of heaith care costs.

[FN7]. The field of medical maipractice has been calied "the forum for initiai .
experimentation with a program pressed by the Reagan administration and others in. the
1980s: reinstatement in the tort system of the true integrity of the fauit principle in order
to protect defendants from the unwarranted imposition of liability, along with.a
substantial cutback on the potential size of damages payable even by actors whose
personatl and legal culpability is clearly established.” See AMERICAN LAW INSTITUTE
REPORTER'S STUDY, ENTERPRISE RESPONSIBILITY FOR PERSONAL INJURY, at 283
{1991). See also Less Litigation, More Justice, WALL ST. J., Aug. 14, 1991, at A8,
summarizing the recommendations of the Final Report of the President’s Council on
Competitiveness, entitled "Agenda for Civil Justice Reform:in America.” The premise that
rarnpant medial malpractice suitsare Sigmfzc:antiy contributing to problems in the .
operation of the civil justice system has been seriously chalienged by a recent study.
completed by the National Center for State Courts. See Study Challenges Some. Public
Perceptions About. Wrongfu! ~Act Suits WALL ST. J., Oct. 8, 1992, at B10.

[FNG]. Ph;fzp 3 HlEts, Bush Enters Maipract;ce Debate With PEan to Limit Court Awards,
N.Y. TIMES, May 13, 1991, at Al [hereinafter Hlits} The presumed relationship between
malpractice and escalating health care costs is widely assumed; a fifth grader, writing in
a student publication of this author's son's elementary school, lamented the plight of.
those unable to afford health care, concluding that "if doctors didn't have to pay all the
maipractice bills they do, they wouldn't have to charge so much.” To this writer's
surprise, the student's parents were not even physicians!

[FNG]. Id.
[FN10]. 1Id.

[FN11]. Pete V. Domenici and C. Everett Koop, Sue the Doctors? There's A Better Way,
N.Y. TIMES, June 6, 1991, at A25 [hereinafter Domenici and Koop]. This article cites an
18% annual increase in medical liability premiums from 1982 through 1988. There is,
however, evidence that this trend has levelled off. See AMERICAN LAW INSTITUTE
REPORTER'S STUDY, ENTERPRISE RESPONSIBILITY FOR PERSONAL INJURY, at 3 (1991),
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