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Foley v. Lutheran General Hospital 75 involved a third trial in a case in a
wrongful death lawsuit. The other two trials involved deadlocked juries in
which a majority of jurors {(11:1 in the first trial and 9:3 in the second trial}
favored the plaintiff. The plaintiff's estate claimed that in 1993 her bowel was
perforated during a tubal ligation and she subsequently became physically
distressed-and died from sepsis. Although the hospital’s policy was that their
laboratory call a panic button when lab results showed a panic situation, the
log book that would document a panic call was missing The defense argued
that the most hkely cause of death was a pulmonary embolism. The plaintiff
was sumved by her husband and two daughters ages 4. and 7months The. - -
jury mde_d_ _vn_i:h the defense in this third trial. Howgave;,.._the paxt_;e__s- entered into
a high_—lov&tégreement duxﬁng.déliﬁerations of $1 m_illibn versus $5 million. The
plaintiff’s estate thus received $1, 000,000 from the hospital and $900,000 from
another original defendant who settled with the. estate before trial.

Marcial v. Michael and St. Anthony’s Hospital 77 involved a wrongful death .
claim from the estate of a 65-year old female who fell down stairs and was
admitted to the hospﬁ:ai The plamtxffs estate asserted that the treating
: physmian made a m}.sdaagnoszs of: a pu}monary embohsm and admlmstercd the
blood thmner Heparin.The patient developed sepsis and died after
approximately four.-weeks The defense argued that the diagnosis was proper as
was the treatment. Although the jury sided with the defendants the parties
had a high- low agreement of $50 000 -»$1 mﬁimn The woman’s estate received
$50,000 from the defendant plus a pretrial settlement with the hospital for
$30,000.

Jones v. Jordan 78 involved a claim that the defendant was negligent in
failing to diagnose meningitis in an 86 day-old child resulting in quadraplegia
and severe mental retardation ( an IQ of about 30). The plaintiff claimed that

the doctor recommended giving the child castor oil rather than examine the

76 95L-5339 {Tried January 5, 2001).
77 96L-50363 (Tried March 14, 2001}
78 O6L-13425 {Tried September 10, 2001).
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child. Two persons corroborated the mother’s version of events. The doctor
denied that he recommended castor oil for a child uinder two and that evenifa
phone call of somie kind had taken place the standard ‘of care would not require
that the child be seen immediately. The jury sided with the defense. In earlier
proceedings the HMO that employed the treating doctor was dismissed from’
the lawsuit by the judge, but the summary judgment was reversed by the -
Illinois Appellate Court with ‘an order for a new trial. Prior to the trial the HMO
settled with the defendant for $1,700,000. | D

Gamboa v Chnst Hospztal and Stemquist 79 was a lawsuit aﬁegmg that a’
premature baby fell out of an 1solet in- the mtermedxate care nursery and
. suffered as skuil fracture. The chlld now has cogmtlve speech and 1anguage
deficits. The defense argued that its nurse ‘complied with the standard of care,
that the child suffered only superficial -bleedmg'from the fall, and that the -
deficits were associated with his prematurity. The jury supported the claims of
the defendants. Just before the jury rendered its verdict the parties entered
into a high-low agreement of $1 million versus '$3'mi11§0n-, resulting in the
_ plamtsz recewmg $1 mﬂlwn DR w Sl

- Thomas v: Habld and Umversuy of Chtcago Hcaspztal 80's was’ ﬁled aftera
patient presented to the treating physician with a distended stomach and was
treated for megacolon xmth several medications in 1994. The patient 1mproved
but in 1995 was’ hospztahzed wa,th respn'atory distress and cther symptoms and -
was later found dead in the hospital’s commode His estate claimed the cause |
of death was respiratory failure caused by pressure on his diaphragm and
lungs from a megacolon. The defense countered that the patient died of an
unrelated cardiac problem. The defendant physician was found not liable.
However, the hospital was dismissed from the lawsuit after it settled for $1

million at the start of trial.

79 6L~ 2442 {Tried September 17, 2001).
80 96L-6604 {Tried August 20, 2001},
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Allen v. Kirby and Harvey & Associates 8 involved a malpractice claim by
a lawyer who_al__i__e__ged that he became blind after _negliger;t trg_atment_._fn 1995
she entered the emergency room of Columbus Hospital with complaints of
severe headache aﬁ_d blurry vision. She was diagéi:g_qS@d_ wath sinusitis, her
personal physician was contacted and the physician prescribed an antibiotic
and Tylenol #3 by phone. The patient became worse, the doctor advised her to
discontinue the Tylenol and make a_nz_ofﬁ.(_:_e visit _t_h_é_ n_éxt da;y. Instead the
patient went two days later to the emergency room at Nowrthwestern Memorial
Hcspital and was diagnosed with a blood clot that resulted in strangulation of
the opt;c newes Plalnnff is now totaliy blind and needs a Seemg eye d@g The
physmxans who subsequentiy treated the patlent and other experts testlﬁed
that had she been dxagncsed earher vision would have been saved The jury
found both defendants not liable, but there was a high-low agreement of .
$200, 000 $1,950,000 and thus the plaintiff received $200,000.

. Brandonisio v. Kahan and Ob-Gyne Specialists #2involved a case in whlch_
an 111ac artery was cut during a laproscopy. When bieedmg occurred open
surgery was canducted to repalr the injury, The plamtsz clalmed -ongoing
numbness and weakness m her 1eft leg as a resu}t of the Surgery The defense -
argued that the injury was 1mmed1ate1y recognized and they t took proper
corrective action, Although the Jury sided with the defendants, a hxgh—iow _
agreement of $200 000- $1 million just prior to, closmg arguments resulted ina
payment of $20i} 000.. _ S

Hanson v. Kanuri and Hinsdale Anesthesia Assoczates 83 concerned a
claim that an anesthesiologist failed to take proper cautions involving a 63-
year—old man who had recently been taking Coumadin, a blood thinner prior to
undergoing surgery on his spine. The man died. The defendant anesthesiologist
contended that the surgeon was responsible because he had cleared the

patient for surgery and in addition had failed to alert him of the need to

81 9Q6L-9932, (Tried November 13, 2001L
82 971.-16429 {Tried June 15, 2001},
83 G8L-1361 (Tried August 13, 2001},
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terminate the anesthesia sooner because of excessive bleeding. The DuPage
Courity jury found for the defendants. However, while the jury was deliberating,
the parties reached a fxigh low agreement of $1 million versus $3 million,
subject to a setoff for a pretriai settlement by Hinsdale Hospatal In short the
plamtsz received $1 million despite losing at trial. '

Goodman v. University of lliinois Hospital 8 is a ‘case that ended in a hung
jury with nine of the twelve jurors favoring the defendant. A baby born with a
congenital"heéirt defect underwent corrective surgery in 1995, but a
subsequent mfectlen deveioped and he dled in 1996 The defense argued that
the surgzcal treatment was appropnate Durmg the Jury selecnon fora Second
trial the case settled for $60(} 000." ' o o L

F Zemmg v Murphy 85 Involved a plaintiff who was adm.ltted to Northwest
Community Hospltai for repair of an abdominal aortic aneurysm. Followmg the
surgery the man became paraplegic, dependent on a wheelchair and leg braces.
The defendant surgeon asserted that he met the standard of care and said that
the paralﬁzsis is a known, though rare, complication of the surgery. The jury
_was deadiocked 10 to 2and the case subsequenﬂy setﬂed for $300 000.
| Several t)ther defense verc'hcts agamst doctors had pre— or mxd tnal
settlements of $25,000 by hospitals that had been named : as co-defendants.

In Egenou v. Elahi and Weiss Memonal Hospital 86 the jury rendered a
defense Verdict in a case mvoivmg a claim that intubation left a *Woman ina
vegetative state. ‘The judge ordered a new trial. No other information about the

case could be found.

A Multi-Million Dollar Settlement in 2001
In addition to the above jury verdicts, there was a multi-million dollar
settlement in 2001 that was reported for Cook County. Settlements are

important because they reflect upon the costs incurred by medical providers

84 O7L-16429 {Tried June 15, 2001).
84 G7L-3636 (Tried Feb 1, 2001},

85 081-11451 (Tried June 11, 2001).
86 96L-12640 { Tried Jan 2, 2001).
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and their insurers. The case is probably an exceptional case, but it gives a
ghmpse of the less visible side of medical-ma}pracﬁce litigation in Illinois.
American National Bank and Trust v. Advocate Health and Hospitals,

Corp.87 involved a settlement of $32 000,000 foli()vvlng the birth of triplets in
1993. Two of the children were bom with spastu: cerebral palsy and brain
damage; the third child, also suffermg wzth cerebral paisy and brain damage,
died in 1997. Of the $12 million total, $5.5 million was awarded for one child,
$3 million for the second child, $2 million to the estate of the third child for
wrongful death and $1.5 million to the 'parents ‘of the children under the
Famﬂy Expense Act. The claum Was basecl on the assertlon that the health care -
_ provzders were neghgent in not mformmg the’ parents of the risks of triplet
pregnancies, faﬂmg to examine the mother on a tzmely basis when premature' o
labor began and failure to provide appropriate medicines on a timely basis after
delivery by Caesarian section. Lutheran General Hospital was self-inisured and
paid $2 million while St. Paul Insurance Company paid $10 million for the

other two defendants.

‘ ZCOOk and DnPage Jury Verdxcts 2002»2004 | |

I also obtamed data on 3ury verdicts in Cook and DuPage coun‘aes fcr |
2002, 2003 and 2004, The problem with these data for this report is that post-
ve;fd_.ic_:t adjustments often take many months and are often not available in - .
initial verdict reports. As demonstrated with the 2001 ‘data, without these"
adjustments the verdicts can be quite misleading. As a consequence, I report
only the frequency of jury trials and plaintiff win rates for the combined
counties. ' o

Table 3.6 reports the frequency of jury trials and plaintiff win rates for
Cook and DuPage counties for 2001 through 2004.

87 2001 WL 34030866, 96L-05765 { 2001).
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" Table 3.6: Jury Tnai Frequency and’ Plamt:ff Win Rates
in Cook and DuPage Ceuntxes (Combmeﬂ) 2001-2004

' 'Year “Trial Wm'-rate

200110990 0 30%
12002 4 110 .1 37%
2003 199 36% .
10047 RO, ke

The table shows that in 2002 trial frequency changed from 99 trials in
2001 to 110 trials, an increase of 10 percent. T he.tablé also indicates that the
plamtiff win rate 3umped 7% Hewever, in 2903 frequency of trials returned to
99 although pla;ntlffs wm ratf: Was 36% in 2004 there were two fewer tnals
than in -,’_2_._(_)_0_1 and the win ra}te__re_tu;ngd to 30%. In sh_{_}xt,:.._them@ no evidence
of increa_éing jury f_rials or increased win rates overthe four-year period. .
Remember also that the trials in all of thésc__.yéa;j_s were based on lawsuits that

on average were filed between three and six years earlier than the trial date.

Summary and Conclusmn

: The staﬁsucs and case Summmes presented m thls sectlon are L
compﬂat;ons and case summanes collected by others and checked Where
posszble ‘against other sources, The summaries of the issues in- the case may
centaan details or omissions that partles to the actual cases may contest _
Nevertheless the Cook County Jury Verdzct Reporter data appear to be generaﬂy
accurate. With the one exception of National Bank and Trust, they speak only to
outcomes of jury trials, which may constitute only ten percent or fewer of all
malpractice claims during 2001 since the overwhelming majority of claims are
settled without jury triais.®® _ _ _

But since Cook and DuPage counties contain approximately one half of

the population of Illinois and approximately two-thirds of its non-federal

treating physicians and much of the debate about problems with the tort

88 See Vidmar et al, Uncovering the “Invisible” Profile of Medical Malpractice Litigation: Insights
Jfrom Florida, 54 DEPAUL Law REVIEW 3 15{2005}); NEH. VIDMAR, MEDICAL MALPRACTICE AND THE
AMERICAN JURY (1995) at pages 24-25.
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system focus on jury decisions, some important findings emerge from the
analyses. There was a modest increase in medical malpractice case filings
between 1996 and 2004, but wheg}___ adjusted for th_c' growth in physician$ who
treat patients there is no evidence of é _m_e__di__c:ai malpractxceclalms inc_l_jease,_
The data from the federal Bureau of Statistics _s_'t_udj_ raise qgé__stigns abcﬁi e
comprehensiveness but they do show no increase in jury trials between 1996
and 2001.

Jury verdict reports from the Cook County Jury Verdict Reporter appear to
be a comprehens:we survey and provide more details about jury trlals than
other sources These data show no mcreases 1n Jury trzals or m plamtiff win |
rates between 2001 and 2004. _ S o

’I‘nal outcomes are a matter of judgment The Clalms in many Of the trials
that are summarized involve very serious injuries or death. Trials occur when
the plaintiff and the defendants cannot agree on legal liability or the amount of
damages. Different readers could undoubtedly draw different opinions about
the verdicts if they heard the same evidence that the jury heard.

What we can draw from the ﬁndmgs is that in cases Where plamtlffs

B prevaﬂed tweive cmzens of the State of Ilhnms some who voted Repubhcan

and some who voted Democrat heard the ewdence and unammousiy agreed on
a verdict. In the vast majority of the cases a trial judge agreed Wlth the verdict
and entered 3udgment We can also draw a conclusmn that the 3udgment was
not always the final word. Sometlgnes a trial 3udg_e_ or an appel}.ai:e court
overturned the verdict. In other inétaﬂées the .pa..rt.iés setﬂéd for much less than
the verdict. Some very large verdicts actually settled for the limits of the
insurance coverage. In other instances the parties entered into high-low
agreements before the verdict. Although the final settlements of some cases
could not be determined, the post trial adjustments that were available indicate
that the mean adjusted verdict was much less than the original verdict—in one
instance, from $30 million to $2 million. The data also show that some
plaintiffs who lost at trial against one or more defendants still ended up with

large settlements from other defendants.
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The findings from Cook and DuPage counties account for high
percentages of Illinois’ population and Illinois doctors. Can they be generalized
to the rest of the state, especially if, as some have claimed, there are “judicial
hellholes” in certain smaller Illinois counties? Chapter 4 turns to an

examination of Madison and St. Clair counties.
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Chapter 4

A Close Look at Madison and St. Clair Counties and the Southern District
of Illinois Federal Court

‘Madison and’ St Clair countles have been a center of controversy 1n the
debate about medical maipractzce and docters habxhty insurance premmms
When Premdent Bush visited Collinsville in January 2005 he blamed the
problem on outsized Jury_awards. News reports suggest tha_t doctor:: have left
the area because of hi'gh ma;lpréctice insurance premiums blaming t-he a
Madlson Caun‘fy as a’ Judlmaﬁl hellheie Mueh of the controversy invelves iarge
awards in class’ actmn asbestos cases. However, by mference, c:ialms are made
that there are also large awards in medical malpractice cases.

As a consequenee of the controversy, Madison and St. Clan* countles and
the U.S. District Court for the Southern District of Illinois were smgled out for |
particular attention. The Westiaw and Lexis éatabases (whmh mcorporate the
Southwest Hlinois Jury Verdzct Reporterj were searched frem 1992 through 2005
for ail medzcai malpractzce verdicts in those venues. To suppiemen‘t the - :
summary descnpnons contamed in the verdict reporter 1 personally iraveled to
Edwardsville, Illinois and examined the actual court files for each of the
identified cases. My goal \_J_vas' :tq check them for accuracy and to diséov_er any

other relevant facts. = .
Madison County

Table 4.1 presents a summary of jury verdicts involving claims of medical

malpractice from 1992 through 2005.
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Table 4.1

Jury Verdicts in Medical Malpractice Cases:
Madison County Court, 1992-2004 .

Verdict

Verdict Amount

Year. . ... Case Name . )

1992 Bmev St Elizabeth Medzcal Center Defense | $0

1992 | Hungate v.'Allendotph | Defense | $0

1992 | Brown v. Afuwape - Defense | $0

1992 | Marshall v. Harley Defense | $0

1993 | Garcia v. Tulyasthien = Plaintiff | $600,000
1993 | Beets v. Mucci . - Plaintiff |- $332,000

1993 | Krause v, Greaves Defense | $0

1994 Fisher v. Friedman Plaintiff | $350,000

1994 | Rives v Hamilton Defense (0 o
1995 | Pruett'v. Mucci Plaintiff | $900,000

1995 | Holbert v. Malench Defense | $0

1996 | Barnes v. St. Elizabeth’s Medical Center | Plaintiff | $402;000-$174,000* |

1996 | Grant v. Petroff. Defense | $0

1997 | Finazzo v. Hill Defense | $0

1998 | Lanz v. Chen Defense | $0

1999 | Arnold v. Gittersonki . | Defense | $0

1999 | Roberts v. Fernandez Defense | $0

2000 | Adams v. Marrese Plaintiff | $1,784,000
2000 | Knightv. Miller . - 4 Defense [$0 . -
12001 Lemons v. Dave =~ | Plaintiff $470 GOO

2002 | Wagoner v, Gingrich =~ Plaintiff | $75,000

2002 | Moffitt v. - Skirball: - -{ Defense 1 $0- - -
2002 | Jenkins v. Dai Defense | $0

2002 | Terry v. Hamilton | Defense | $0

2003 | Budwell v. Freeman | Plaintiff | $25,000
2005 | Grant v. Petroff Defense | $0

* Settled for $174,000 versus verdict of $400,000

Table 4.1 indicates there were 26 reported jury trials involving medical

malpractice in Madison County from 1992 through 1995, an average of 1.7

trials per year. Nine of the 26 trials ended with an award for the plaintiff, a win

rate of 35 percent. The average award in those plaintiff wins was $523,333.

One award {Adams) exceeded $1 million and another (Pruett) approached $1

million. The awards in the table are not adjusted for inflation.
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Plaintiff Verdicts Summarized

Details about each of the plaintiff verdicts provide insights about the
nature of the claim and its eventual settlement. These details do not speak to
the issue of whether the case was decided properly. Additionally, in most
instances I could not independently verify pre-trial settlement offers reported in
the database. Further, in most instances, there were some exceptions; neither
the verdict reporter nor the court file provided data on whether the case was
finally settled for less than the jury verdict.8?

Garaa v. Tulyasthien (1993)% involved a claim of negligent surgery. The
plaintiff, age 33, claimed that a surgeon negligently inserted a metal rod in his
leg that was unnecessary, resulting in osteomyletitis, inflammation of the bone
and marrow. His past medical costs were $2500 and his wage loss was
$15,000.

Beets v. Mucci (1993)°! concerned the wrongful death of a 34 year old
mother of two children, ages 4 and 16. The patient had been treated for cervical
cancer and her estate claimed that Dr. Mucci had failed to remove all the
cancer during surgery. The jury verdict was $332,000.

Fisher v. Friedman (1994)%2 involved a claim that the physician failed to
detect a detached retina and or refer the patient to a specialist. The claimed
result was the loss of one eye; five separate surgeries to reattach the retina
were not successful. The plaintiff claimed he was legally blind as a result. The
defendant physician admitted liability. Presumably the jury trial was about the
amount of damages. The plaintiff had demanded $750,000 before and during
trial and the defendant offered $600,000. The jury verdict was for $350,000,
about 58 % of the defendant’s offer. The parties settled following the plaintiff’s

post-trial motion for a new trial on damages.

% The cases are tdentified in footnotes by the Madison County Court’s docket number,
90 93-L-1026

%1 91-L-433

2 01-1-1646
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Pruett v. Mucci and St. Anthony’s Hospital (1995)%3 involved permanent
neurological damage to the brain and spinal cord of a child during her mother’s
labor. The plaintiff’s guardian alleged failure to monitor during delivery and
inappropriate use of forceps. The jury concluded that Dr. Mucci was an agent
of the hospital. During trial the plaintiff demanded $750,000 to settle and the
defendant offered $250,000. The jury verdict of $900,000 involved the following
breakdown: past and future medical expenses, $200,000; past and future
disability, $250,000; past and future disfigurement, $250,000; past and future
pain and suffering, $200,000. The case settled for $875,000. Because the case
involved: a'minor the court record contains a formal settlement distribution
approved by a judge. $500,000 of the award was invested in an annuity to
provide the plaintiff with a guaranteed annual income with graduated income
amounts that would eventually provide $5600 per month for life (expected total
lifetime yield from the annuity would be over $4 million} over the plaintiff’s
lifetime. From the balance of $375,000, a lien (unspecified but likely Medicaid
or a private insurer) of $28,000 for medical expenses was deducted. Expert fees
and other litigation expenses amounted to slightly over $22,000. Under lllinois
fee structure the plaintiff’s lawyers received $281,000. The plaintiff received the
net balance of $43,437.

Barnes v. St. Elizabeth’s Medical Center {1996)% involved a claim that the
medical staff of the hospital had failed to provide antiseptic conditions following
wrist surgery, had failed to monitor the infection, and negligence in
transporting him in the hospital during which the patient’s arm was “rammed”
into an elevator door, thereby pushing placement pins into a bone graft. As a
consequence, the plaintiff contended, an infection developed and additional
surgery was required. The treating physician was listed in the claim as having
knowledge of the facts but was not listed as a defendant. The plaintiff claimed
lost wages as well as medical expenses. The defense was based on the alleged

failure to show a proximate cause for the injuries. After the jury verdict of

#391-1-823
94 92-L-994
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$402,000 the plaintiff requested the judge to increase the judgment because
the defense counsel had improperly mentioned in closing arguments that the
plaintiff's $96,000 in medical costs were paid by insurance, thereby causing
the jury to deduct those expenses from the award. Approximately six weeks
after the verdict the trial judge entered a judgment, reducing the final award to
$228,000 on the grounds that the plaintiff’s claims of wage loss were “too
speculative.” Shortly thereafter the parties settled the case for $174,000.

Adams v. Mareese (2000)% involved a claim by a 29-year-old man that in
1992 the defendant performed three unnecessary fusion surgeries to the man's
neck requiﬁ_f;‘g::a fonrth corrective surgery With an mternal fixation. The alleged. -
result was a__complete;}_;oss of range of neck motion; chronic pain, permanent
disability and inability to work for the remainder of his life. The claim involved
$91,000 in past medical expenses, approximately $140,000 in past wage loss
and approximately $400,000 in future wage loss. The defendant denied the
claims of negligence, stating that the original surgeries were necessary. The
jury awarded the plaintiff $1,784,000 divided as follows: $140,000 for past
wage loss; $400,000 for future wage loss; $90 000. for past medxcal eXpenses,
and $1, 154 000 for d1sab1hty dlsﬁgurement and pam and suffermg The trial
Judge affirmed the verdict and in the judgment commented on judicial
restraint “in response to defendant’s evasive answers, unsolicited elaborations,
and assorted courtroom shenanigans.” (judgment, page 26). The judgment .
further noted that the defendant was chastised out of the presence of the jury
but threatened with chastisement in front of the jury for this behavior
(udgment, page 25). The defendant appealed to the 5 District Appellate Court
and then to the Illinois Supreme Court, but the appeals were denied (204 1il.2d
655, 792 N.E.2d 305, 275 Ill. Dec. 74, June 4, 2003).

9% 08-L-858
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Lemons v. Dave (2001)% involved a claim of wrongful death for failure to
diagnose and treat bladder canceér in a timely manner; the delay of 25 months
allegedly resulted in a premature death. The mother of four ‘children was 58
years old at the time of her death. The jury verdict was as follows: medical
expenses medical $70,000; pain and suffering, $250,000; husband of the
deceased, $50,000 for loss o'f--mon'ey,services, society; and sexual relations; the
estate value of wife’s services; $50,000; reasonable society and loss of
companionship and sex, $50,000. Judgment affirming the jury verdict was
made on Dec 7,2001. 'The-"ﬁérdict reporter notes that thE"plaintiﬂ’S'-eSt-ate :

' reached a conﬁdentlal settlement W,lth another defendant named i in- ‘the lawsuit,
suggestmg that more money was recovered than reﬂecied in‘the verdict.

Wagoner v. Gingrich {2002)97 ifivolved a claim of a birth i injury to the
shoulder and arm resulting in Erb’s palsy (nerve damage} and partial loss of
use of right arm. Medical specials were $5000. The defendant denied
negligence. Testimony indicated-that, otherwise, the child was developing
normally. The jury awarded $75,000. ' '

_ Budwell v. Freeman (2{)(}3)93 mvolveé a c}alm by a woman in her late:
thzrtles that the defendant performed a scheduled tubal Ilgatmn after child
birth, but the incision for the tubal ligation was made too close to an existing -
umbilical hernia, causing post-operative complications résulting in an infection
in her abdomen foi‘ about 18 mﬁﬁms, multiple corrective ‘surgeries, permanent
abdominal scarring and paiﬁ-:and suffering. Medical expenses Wére claimed to
be approximately $12,000 and wage losses between $6,000 to $7,000. The
jury verdict was for $25,000.

Three Other Cases That Were Not Medical Negligence Verdicts
It is important to draw attention to the fact that three other awards were

identified that involved medical malpractice plaintiffs. In 1992 a Madison

9 99-LM-651
97 98-L-780
98 00-L-960
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County case, Bloome v.. Wzseman Pinvolved a legal malpractice award of

$3, 238 OOO T he case concerned a lawyer who failed to properly represent a
patient involved in a maipraeﬁce lawsuit. The trial judge reduced the award to
$2.6 million, reflecting an assessment that the plaintiff had potential medical

damages of_ that amount. Robeen v. Walgreens!® involved a pharm_a__cy_ error

that resulted in a person having seizures resulting in a jury verdict of $50,840.

In Hess v. Madison County Nursing Home'®! in 2001 the estate of an eighty-
seven-year old patient sued for burns resulting from hot tea and received an
award of $ 14,000. A doctor was ongmally named in the suit but was dlsm1ssed

asa defendant before tnal

A Settlement Case

Resser v.. Chand (1997)102 mvolved a claim that the defendant
attempted but failed to co__m_piete a colposcopy exarm_r_laizon_and subsequently
ordered surgery and perfemed an exter.lsive. coni_zatioh which virtually
amputated the';cervix' Plauntlff had significant abé'io.miile} pain aftef"the
procedure and up(m a return ws;t was first told of the type of surgery
performed attnbutmg the pam to the mtemal sutures Plamtiff underwent a
Iaparoscopzc examination and dilation of the. cemeal canal but eontmued to
experience uterine bleeding. Subsequently, pleuntlff sought another opinion
from a dlfferent doctor Who recommended a total hysterectomy and performed
such. The pla}.ntsz claimed defendant breached the standard of care by
performing a conization, which was inappropriate for the abnormal PAP test
and contended thaf defendant misdiegnesed.her.con.dition as .eevere dysplasia
when the post-operative pathology report indicated no dysiﬁlasia was present.
Plaintiff claimed defendant also failed to type the HPV virus to determine
whether it was a specific species, which is a precursor of cancer and that the

defendant failed to obtain her informed consent for the conization procedure.

8 91-L-189
00 93-1-1211
01 98-1.-931
102 98-1L-1279
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The plaintiff further contended that thé: defendéﬁf falsified and'/ or negligently
altered medical records to reflect plajnuﬁ"s informed consent. The case settled

for $275 000.

St Clair County

' St. Clair County jury verdicts are contained in Table 4.2.

" Table 4.2: St. Clair Jury Verdicts 1993-2003

- Verdict : -

Year : Case name Verdict ;
A R Amount
1993 Holten v. Memorial Hospital Plaintiff $8,816:5060
o et Retriala 7.
1993 Taylor v. Murphy Defense $0
1994 1 Smith Defense ™t ~ 40
1995 Karr v. Tschoe : Defense %0
1995 Eggemeyer v. Metropohtan Ref | Plaintiff $0¢®
- |.Labs and Simons ST .
1596 Earle v. Diehl Defense $0
1996 - |'Abbittw. Price = - I'Defense |- $0
L 1997 McClure v. Ramon Defense $0
1997 Restoff v. S.IIL Surgmai “ | Defense 30
{608 | Eckv. Prosser < | Defense | $0°
1999 Trentman v. Assocsated "o pDefense o $0
Orthopedic Surgeons
2002 + Sherrod” v, Ramaswami n Plaintiff. $250,000 °
2003 Mcginnis Defense $0
2003 "1 'Cretton v. Protestant Memcrlal o Plaintiff - $0 4
Medical Center: RN

Notes: a. Reversed and remanded by Iil. 8. Ct but ancther defendant settled pre-trial

$2,950,000; b. Doctor not liable but $550,000 against hospital for “slip and fall;” c. Also

a civil rights claim with $150,000 in compensatory and punitive damages; d. Not

medical negligence but $950,000 against hospital for “slip and fall.”

The table shows one very large verdict of over $8 million that was
reversed by an appeals court, but the note draws attention to the fact that
another defendant in the case settled before trial for $2,950,000. Details are
reported in the next section. There was one other medical malpractice verdict
for $250,000. The notes to the table indicate that in two other cases doctors

were sued along with other parties but were found not liable for medical
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negligence but co-defendants were found liable on other grounds and
substantial damages were awarded. Details are p_r_ov_idéd in the next section. It
is noteworthy that the juries in these latter cases _;ﬁzefq_cleaﬂy capable of
making distinctions between ma_ipra_cticé yersus,_qt_h_g;_r_ claims.

_S_im}l_a_rl .tg)_ Madison County, there is no _Evigien_ce__of runaway juries in

medical malpractice cases, especially over the last decad.e..

Plaintiff Verdicts Summanzed "

Holten v Memonal Hospztal (1993}“33 cla,lmed a hospltal falled to propeﬂy
diagnose her conditaon She aileged that in 1990 she was admztted to |
Memor:al Hospltai emergency room with compiamts of numbness and tmghng |
in her lawer extrerhities. She aIleged that on the foilowmg day, the numbness
and tmghng progressed to paralysm whzch was not notlced by the nurses on
the ward Who taok care of her Plamtxff contended thai two days after
adrmssmn she was paralyzed in her }ower extremmes the defendant had falled
to properiy diagnose her condmon and admlmster treatment before her '
Conchtion worsened Memonal hospltai asserted that her condltzon was
pmper}y dlagnosed at that tzme as bemg the result of a blood clot or cm:u}atlon
failure in the spine. Further ina cross clalm Memonal aﬂeged that the treatzng
phys&czan had mcorrec:tiy daagnosed her C()ndltl{)n to be caused by cancer had |
treated her for cancer and fmled to properly treat an mfectmn m her spme
which Iead to the worsemng of her condltmn The 3ury awarded $8 7 06 500 to
the plamtlff and her spouse rece;ved $110 OOG The trial judge agreeci wzth the
verdict on liability but reduced the award by $}. 500, OOO ‘Next the appeﬂate
court afirmed the judgment on liability but reduced the award to $4, 366, 500
The Illinois ‘Supreme Court rev1ewed the case and mled that the ev1dence
supported the jury’s determmatlon that the faﬂure of the h()s.pztal staff to report
the pmgressmn of the patzent S paraiysm was a prommate cause of her
paralysis. However, the Court further concluded that the trlal court’s stated

belief that a defense witness had been led by defense counsel to testify 'fallsely

03 91-L-900
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and the plaintiff counsel’s prejudicial remarks during closing arguments
charging attorney misconduct denied the hospital a fair trial. In addition the
Court ruled that a jury instruction on aggravation of an injury caused by
another tortfeasor’s (the surgeon) negligence should not have been given and
that another instriction on proximate cause shotld not have been given. The
case was reversed and remanded back to the original trial court. No further
information could be found about the case, possibly indicating it settled.
However zt is noteworthy that a co- defendant the p1a1nt1ffs treatmg
neuresurgeon settled W’lth plamtlﬁ‘ before tr1al for $2, 950 OOO Add1t10n31 on-
hne research uncovered no emdence of a retnai cr a settiement mvolvmg
Memorial Hospltal _ o _
Cretton v Protestant Memonal Center (1993}104 1nv01ved a Wrongful death
claim by the estate of a secunty guard age 63 sufferlng from Chromc
obstmctzve pulmonary disease and emphysema The piamtlff’s estate claimed
that Crettan told her daughter after the transfer :frozn one hospltal umt to |
another that whﬂe she was being put in her bed, nurses had her stand on her
own, and she fell She Subsequently died and the coroner coneluded that death
“was caused by a:n mgury to her bram The defense contested the ceroner s
ﬁndmg, ciaxmmg that the patxent ched of respzratory failure. The 3ury found |
that Cretton's death was not caused by medical neghgence on the part of the
hcspital but that the fa_li was, and awarcied $950 OOO The plaintiffs sought
noneconormc damages for the three days between Cretton s transfer and her

death, and for the loss of SOClety, guidance, and support to her heirs.

Medzcal Malpractxce and a Cnnl nghts Violation

Sherrad v. Ramaswamz and Shroff {2002)105 is an unusual case. The
plaintiff was a_conwcted rapist who complained of abdominal pain and was
diagnosed Witf_} suspected appendicitis but the doctors did not take timely

additional action for over two weeks despite many complaints of severe pain by

104 O0-L-64
105 97-63-GBC
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the man. Eventually a surgeon operated and found a ruptured appendix with
gangreen having spread to the intestines. The surgeon had to remov.e_th_e _
appendix, four inches of small intestine, three inches of large intestine and the
cecum, leaving the patient with a large scar and a risk of future intestinal
blockage. In addition to medical malpractice the plaintiff claimed a civil rights
violation. The jury awarded $250,000 for medical malpractice, $100,000
compensatory damages and $5{} 000 agmnst Dr Ramaswaml but found

defendant Shroff not liable.

A Settled Case . £ o o _ :
Eggemeyer v. Metmpolztan Reference Laboratones and Slmmons {1995}196
alleged an unnecessa,ry mastectomy, pain and suffermg by the. laboratory
defendant and a physician. The patlent was about 50 years old sought
treatment for a susplcmus lump in her breast. A biopsy was performed but a
courier for the Iaboratory faﬂed to deliver the specimen or the iaboratory
misplaced it. Plaintiff alieged the doctor reviewed her optlons thch ranged
fmm meonitoring her condition to a prophylactic mastectomy. A second biopsy
Was not an optmn because v;rtually a;i} suspacmus tassue was removed. At some
point, the doctor relocated hlS practzce and plamnff seught another opimon
Since plaintiff had a family history of breast cancer, the second doctor was very
concerned about an undzagnosed cancer and plaintiff decided to undergo a
modified radical mastectomy However, after the procedure it was found that
there was no cancer present. Before trial the laboratory settled for $500,000

and the physician settled for $50,000.

Federal Cases In the Southem Dzstnct of Illmms

Medical malpractlce cases end up in federal rather than state courts
under two main circumstances. One circumstance is when one of the parties to
a lawsuit resides in another state; the case may be moved to a federal court

under “diversity” jurisdiction. The second circumstance is when the defendant

106 93-1-362
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is a federal agency, such asa VA hospital or a military hospital. However,
under this second circumstance ‘the Féﬁer'al Tort Claims Act requires that the -
case be decided by a 3udge rather than by a jury. ' '

Table 4.3 presents medzcal malpractice verdzcts reported for federal

court of the Southern sttrlct of -Ilknms {located in East .St. LOU.iS).

Table 4.3 Fed.erai Caurt Jury Medical: Malpract;ce Verd;cts,
Southern District of lilinois: 1992- 2003

Year | = - Case Name - Verdict | Amount
11993 Taylor SR Defense | -'$O
1994 | Ridenour.v.: Mulier . | Defense| - $0-

11995 Cripps v. Union Pa01ﬁc o Pla:ih'%tiﬁ'-‘ $375 000
- Land Heshmatpour I :

1995 | Haas v. Group Health | Plaintiff $100 OOO
4 1996 Kaufmanv. Cserny. Defense | 30

1997 | Mandrell Defense || $0
12001 | Treadway | Defense $0

" Table 4.3 shows that since' 1992 there have been two plaintiff verdicts
from federal court juries involving claims related to medical malpractice. There
was an additional verdict mvohrmg a brain-injured child that resulted in a
verdict of $19; 253, 549 It was ma_]or news, but as expiazned beiow, it did not

involve a Jury verdict

Plaintiff Verdicts Summarized
Cripps v. Union Pacific and Heshmatpour{ 1995}107 mvolved a raﬂmad Worker
who was injured on the job and alleged permaﬂent nerve damage to his left
elbow and mabzhty to return te his job.. He alleged that the physzman had been
negligent in performmg surgery after a work i injury. The defendant contended
that he had met the standard of care. Union Pacific was a defendant as part of a

“loan receipt agreement” called a “Mary Carter” agreement after a 1967 case

197 93-318
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involving a defendant , Mary Carter Paint Company. The verdict was for..
$1,500,000 for the plaintiff against Union pacific and $175,000 against the.
physician. From the:$375,000 Union Pacific received $225,000 and the plaintiff
received an additional $155,000. Under the _agreﬂm__ént Union Pacific paid
nothing to the plaintiff. . _ e : : L

Haas v. Group Health Plan (1995) 108 involved a 45—year»eld female plamtxff
who went for an ear cleaning. Her eardrum was perforated resulting in
ternporary hearing logs and permanent high frequency loss. The plaintiff’s case
was based on the legal theory of res. psa: quuztur, that is, the m_;ury speaks for
1tself ’I‘he awaa:d was. $1{)O 000.

Trial by Judge Alone o : _ _ . :
Coleman v. United States of America and Touchette Regional Hospital {2003)

109 involved a claim against a physician considered a federal employee of the

United States. The plaintiff's mether alleged that during the birthing process the .-

physician attempted to apply a vacuum extractor to.the baby’s head about 15

tlmes rather than the manufacturer S recommendation of 110 more than thrf::e .

times The result was Severe brmn m}ury to the pia_mtlff ’I‘he plauntlff further B

alleged that although a Caesarian Section was eventually performed it should
have been performed much-earlier. The phy5101an denied that ﬁfteen attempts
were made with the vacuum extractor and ciaumed the i mjurjy Was due toan
arrest of labor and the injury was attributed to an. _mfectm_n_ contracted by the
mother. Defendanf Touchette.Regional Hospital was dismiésed from the suit
before trial. Under the Federal Tort Claims Act the trial was by judge alone and
resulted in a verdict of $19,253,549. The plaintiff reportedly had offered to settle
for $8 million before trial and the defendant’s last offer was reported as $3.1
million. After a search of federal court cases in Westiaw no appeal of the verdict

could be found.

108 94.23]
109 01-CV-314

63



Conclusion

Over a 14-year pefidd only11 jury verdicts favoring the plaintiff were
uncoveréd in Madison and St Clair county courts involving medical malpractice.
Only two verdicts exceeded one million dollars although a third for $900,000
approached one million. As with cases summarized in Chapter 3, different
persons can draw '-oialé'osihg conclusions about whether even the relatively few
plaintiff awards were justified, but in any event there is no evidence to support
the perceptmn that medical malpractice jury trials'in these counties are frequent
and outrageous m thexr generosﬂ:y to plamtszs : ' _

The data reported m thlS chapter do not speak to settiements resu}t{ng in-
payments withiout resort tc Jury tnal Research in other Junschctxons indicates
that settlemeats outnumber jury trials by about nine settlements to one trial.
The public debate has been about jury verdicts, however. -

The reputation of these two counties has been affected by the linking
controversy over asbestos litigation and medical malpractice litigation in mass’
media re'pérts- and the claims of tort-reform proponents. The reputation may

- have been’ further enhanced by mecﬁa accoums of the very large award in the

: .Coleman case in the Federal Court. The case was’ demded by a federai 3udge not

a jury. '
The central conclusion to be drawn from this chaptér is this: Insofar as

medical malpractice litigation is concerned, the reputation of Madison and St

Clair counties as “judicial hellholes” is not supported by hard data.
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Chapter 5

Caps on Pain and Suffering

One of the central proposals for tort reform in medical malpractice
involves a:c'ap of $500,000 on the pain and sufféring component of awards.
One source, without documentation, reported that non-economic damages
“...now make up more than 90 percent of the money awarded by Illinois
juries.”110 : | |

This chapter returns to the jury awards from Cook and DuPage counties
pr_esentéa :ih_'{ihap'ter 3 to examine 1ssues reléi;e'd' to “péin and siiffering.” Its
intent :i_s to provoke deeper thought about the pain and suffering Compoﬂent of
awards 'Fun:darﬁentél'c:hanges intort law sh-buld'nof be _tékeii"l'ightiy and
without such consideration. |

The data in Chapters 3 and 4 have challenged some widely held
assumptions about jury awards, and the data in Chapter 6 will offer:;m
" additi.onal .chalienge, namely that the eévidence of doctors fleeing Tllinois ié not
supported by any reliable déta and in fact is Contradicféd by statistics collected

by the American Medical Association. |

Re-Examining Cook-DuPage Jury Aivards in 2001

Table 5:1 describes all 30 plaintiff verdicts from Cook and DuPage
counties in 2001. In most cases, although not all, the s'um'max-y _fro:_n:the Cook
C‘oﬁnty Jury Verdict Reporfer described the various elements thai made up the
damage award, including the pain and suffering component. The summaries
allow us to make a rough estimate of what the verdict would have been if the
judge had been required to reduce the pain and suffering component of the
award to $500,000. Recall also, that in a number of cases the settlement was
less than the verdict due to high-low agreements, settlements for the amount of

the liability insurer’s coverage, or for other reasons.

11¢ Steve Stanek, Doctors Flee lllinois, HEALTH CARE NEWS, April 1, 2004,
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The first column reports the case: The second column is the jury verdict.

The third column reports any adjustment to the verdict that the judge would

have applied if the pa;n and suffermg component of the award exceeded

$500,000. The fourth column reperts any known settiement amount that

differed from the verdict The rf:mammg coiumns report the 1temxzed verdict

elements. The pam and suffermg component o:f the award is in the fourth

column, allowmg the reader to see how much the jury award differed from the

$500, 000 cap. - .
Tab}e 5. 1 Estlmatmg Effects oi‘ a $500 900 Cap on Pam and Suffermg

_ . S Los:y .
: SRR R T I gt B R O LR ocie
LCase _ Verd:ct : Cap Aﬁjust Sﬂgftleménﬁt_ Sz?fl:n:g f’;iil;:ix : Disﬁ.gm-.e?ne'n_t ;g;;:;i. Vg:;ghf?l
Consortivm
Bryant  [$30,000,000 [$26,500,000 $1,100,000 $4,000,600 % 16, 476,000$4,000,000
Lawler $2,800,000 |$1,800,000 182,500,000, C 106,000, 1$1,200,0001
Brewster  $170,000 $150,000  [$20,000
Asceves  [$467.000 | U is3ng00
E. Munoz 182,495,893 181,870,000 - 1$1,000;000[$887.300 __$500,000
D. Munez $150,000 | $0 $100,000 450,000
McNarnara $317,000 1$280,000 437,000 - | o
AMatthews  1$3781.803 1 Jooni o iieay g3 - 1$3,750,000
“|Genovese 15494,906 dpp e RE
willis1$120,608 o2 b
Bales $2,812,553  18500,000 $715,723 $750,000 $800,000
Washington/$200,000 stooo00 | " “lsiooo00 0
Gonzales 81,191,256 [$1,091,256 1§950,000 _$600,000 $141,256 | . ' $450,000
Walisczek ' [$6,500,000 | - 800,000 @2 - 2P o
Stajsczyik  [$801,643 e T ey 6ag $800,000
Thomas - [$835,000 $835,000 : :
Matei $525,000 o7 27
Skonigczny [$13,298,052 %9 000,000 | $208,052
Christy.  1$2,500,000 [$2,000,000 $1,000,000 $1,060,000| $500,600
Cork $5,300,000 ' $0 '
Simpson [$2,563,492 1$1,963,492 1$1,000,000 [$1,100,000 $263,492 - $550,000 - 1$650,000
Cummings |$1,250,000 $500,000  1$500,000  1$250,000
Salas $2,750,000 ' o
Guerin | |$7,622,040 [$7,122,040 : [$7,000,000 [§1,000,000 $1,622,040 " | 55,000,900
Banis $1,710,006 i$1,640,000 $570,000__$570,000 1$570,000
Perrier  1$218,626 1$100,000  $68,626 550,000 $0
Schlindler [$1,262,748 $200,000  [$962,748 $600,000 |
Macias  1$1,500,000 $1,000,000 $1,000,000$42,705 457,295
Carroll  1$7.962,024 '$7,462,024 $2,000,000 1$1,000,000 $5,962,024 _$1,000,000 _
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Column 3 .in the table shows that the cap would.have reduced the jury’s
verdict .in -ten. .of the 30.cases:. Brygnt,..Lawler,,_E. Munoz, Gonzales, Christy,
Simpson, Guerin, Banis, Macias, and . Carroll.  But wait. .Look. at column 4.
Bryant settled for $1 ,-I.Q.Q,{}OO,- far less than ju'_I.}_’_-’S_;_award_-for-econ-omic damages.
The cap made. no,-__différéjnce in the. sett}e_mént._'outg:ome. Similarly, Gonzales
settled for less than the cap adjustment. So did Simpson, Guerin and Carroll.

| Thus, five cases of the 30 wcuid-.-}l;ave been affected by the caps: Lawler,
E. Munoz, Christy, Banis, and Macias. The verdicts in Munoz, Christy, and
Maczas would have been $500 000 less. In. Bams the cap would have. reduced
the jury’s award by $7 0, O{)O Lawler resu}ted in the blggest reductlon namely
$2mﬂhon e B e _
~In some cases, the breakdown of the elements of the verdlct was not
reported and these are noted Wlth' question marks, but the total verdicts of
these cases were, in any event, beléw.-_t_}i_e $500,000 limit of the proposed.cap.
Readers may note-that in addition to medical and income losses, jury
verdicts described in Table 5.1 also included damages for disfigurement, loss of
ca normed hfe, loss of socmty, wrongful death and less of consortmm Under .
B Iihnms law these elements ef damages have 1rnp0rtant economm consequences '
bearing'on claims even though there is no fixed metric. by which the amounts.
can be assessed. T he detenninatioq of amour_;ts is ._le_ﬁ: to the _]ury under.the
supemsmn of the 3udge 111 _ L ' |
Recognition of the econmmc component to: so«—calkad ‘non- economic -
damages” is a common source .i}f confusion abcu’t ‘pain and suffering.”112 Pain
and suffering is only one component of “non-economic” damages. In some

states and textbooks, alternative terms of “special” and “general” damages are

111 gee generally, 1. Pattern Jury Instr.-Civ. 30.04.03 {2005 ed.}; L. Pattern Jury Instr.-Civ.
34.02 (2005 ed.); WEST'S SMITH- HURD iLL}NOIS COMPELED STA’I‘U’I"ES ANNOTATED and
cases cited in the annotations.

CHAPTER 740. CIVIL LIABILITIES, ACT 180. WRONGFUL DEATH ACT, 180/1. Action for
damages

112 For more discussion see, Neil Vidmar, Felicia Gross and Mary Rose, Jury Awards For
Medical Malpractice and Post-Verdict Adjustments of Those Awards, 48 DE PauL LAW REVIEW 265
{1998).
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used. This partially avoids the problem of conflation of pain and suffering with
other kinds of damages, such as described above. In short, the claim in one
mass media report that more than 90 percent of Illinois jury awards are for
“non-economic™ damages 113 might be true—better data would be needed—but
this does not'mean that 90 percent of jury awards in medical malpractice cases
are for pain and suffering.

Indeed, although data are missing for breakdowns of damages in some
cases, a very Tough estimate of the proportion of the total awards that pain and
suffering represented in the cases reported in Table 5.1 can be obtained
dividing the total of the pain and suffering (column 5) by the total of the jury
verdicts {column 2). By this rough calculation “pain and suffering” constitutes
only 15% of verdicts. Perhaps if the missing data were known and added in, the
percentage would be higher. But-even if the missing information doubled the
figure - an unlikely projection - the percentage would be a far cry from 90%.

Recall-that, as discussed in Chapter 2, jury verdicts constitute ten
percent or less of all payments to claimmants. Recall also that Cook and DuPage
- counties. {:ontain half of lllinois’ populat:ion and two-thirds of 1ts doctors and
that t.he data shaw that Madlson and St. Cia;u‘ counties yield Jury Verdzcts less
or equal to Cook and DuPage counties, so it is reasonable to assume that these
findings can be generalized to all of 1llinois. One conclusion to be drawn from
the above discussion is that a $500,000 cap on pain and suffering, while
significantly decreasing awards to some individual plaintiffs, would have
minimal impact on overall payments to claimants in medical malpractice in
Hlinois.

Some might argue that the above conclusion-does not consider the
“shadow effect” of jury verdicts. No direct answer can be given to this claim.
However, given the likely minimal impact that-a $500,000 cap would have on

jury verdicts, this claim would not appear to have much logical substance. 114

113 Steve Stanek, Doctors Flee Hllinois, HEALTH CARE NEWS, April 1, 2004
it Research on malpractice lability insurer files from North Carolina led researchers to
conclude that insurers and defense lawyers settle cases primarily on the basis of their own
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It is important to note here that a study conducted by the U.S5.
Government Accounting Office in 2003 studied four states with pain and
suffering caps of $250,000, four states with caps of $500,000 and 11 states
without such caps.!!® The study found that while medical liability insurance
premiums increased in all states, they were lower in states with caps, as were
claims payments. On the other hand the GAOQ also qualified the findings:
“Moreover, differences in both premiums and claims payments are also affected
by multiple factors in addition to damage caps, and we could not determine the
extent to which differences among states were attributable to the damage caps
or to additional factors '

As the GAO report properly recogmzed there are multxple factors that
influence premiums and claim payments, and it is often impossible to separate
causes or the contribution of separate factors to outcomes, such as claims and
premiums.

A report by Weiss Ratings, a respected insurance analyst, found that
caps on pain and suffering reduced the amounts recovered by plaintiffs but did
not result in msurers reducmg doctors’ insurance premmms e .o

In 2003 GE Medzcal Protecﬁve Ccmpany, the nation’s largest medlcal
malpractice insurer, reported to the Texas Department of Insurance as follows:

“Non-economic damages are a small percentage of total losses
paid. Cappmg IION-eCoNoOmic damages Wﬂl show ioss savmgs of
1.0%.7137 _

internal assessments of whether the standard of care was violated, Ralph Peeples, et al., The
Process of Managing Medical Malpractice Cases: The Role of Standard of Care, 37, WAXE FOREST
Law REVIEW 877 (2002). Research by Taragin et al., The Influence of Standard of Care and
Severity of Injury an the Resolution of Medical Ma.‘!practzce Claims, 117 ANNALS OF INTERNAL _
MEDICINE 1780 (1992) on medical malpractice cases in New Jersey is also consistent with this
view. SLOAN ET AL., SUING FOR MEDICAL MALPRACTICE (1993) at 89-113, conducted research on
closed claims in Florida that also is supportive of such a conclusion.

15 GOVERNMENT ACCOUNTING OFFICE, MEDICAL MALPRACTICE: IMPLICATIONS OF RISING PREMIUMS ON
ACCESS TO HEALTH CARE , GAO-03-836 (2003)

116 See MARTIN [D. WEISS, WEISS RATINGS, INC., MEDICAL MALPRACTICE CAPS: THE IMPACT OF
NONECONOMIC DAMAGE CAPS ON PHYSICIAN PREMIUMS, CLAIMS PAYOUT LEVELS AND AVAILABILITY OF
COVERAGE 7-8 {2003} available at http://www weissratings.com/malpracticecap.asp.

117 See hitp/ Jwww consumerwatchdog org/ ingurance /ro/ rpQite89 ndf,
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The company also said that a provision in the Texas law allowing for
periodic payments of awards would "pi*bvide a savings of only 1.1%. Medical
Protective eventually raised the rates on its physician policyholders.

Table 5.1 and the discussion associated with it cannot provide a definite
answer as to whether a $500,000 cap on pain and suffering would have an
effect on claim payments and ultimately a secondary effect on doctors’ liability
insurance premiums, but it raises important questions about whether a cap

would be effective. It also begs quéstions of fairness.

Fa:irne'ss 'Con’ésiciéfatioﬁs: Two Studies on the Effects of Caps.

It is important to consider two additional studies. They address the issue
of the fairness of caps and raise questions about justice for claimants. In the
medical malpractice tort reform debate, most of the rhetoric on both sides has
addressed the plight of doctors and liability insurers and the potential
implications for availability of health care. Little of the discussion has -
addressed the plight of persons who'are injured by medical negligence and
ma.ke ciamls s _ : R L _

" ‘Research by Lucmda Fmiey has examined the consequences of caps on
the allocation of plaintiff recoveries in California, Florida, and Maryland by
looking at jury Verdlcts and calculatmg the dlscrepancy between what the jury
awarded and the amount the plaintiff would recover under {:aps 119 She found
that the major effects would fall most heavily on children, women, and elderly
people because their losses are more likely to be non-economic losses, albeit
often devastating and tragic.

David Studdert and his colleagues conducted a study of California jury
verdicts to assess t_hé impact of California’s $250,000 cap 0N NON-eCONoOmIc

damages and concluded as follows:

118 gee Neil Vidmar, Medical Malpractice Lawsuits: An Essay on Patient Interests, the
Contingency Fee System, Juries and Social Policy, LOYOLA LOS ANGELES LAW REVIEW (2003, in
Press).

19 Lucinda Finley, The Hidden Victims of Tort Reform, 53 EMORY LAW JOURNAL 1263, 1281,

1286, 1308-1312 (2004}
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Plaintiffs with the most severe injuries appear to be at highest
risk for inadequate compensatmn ‘Hence, the worst off may
suffer a kind of “double jeopardy.” SRR
~ Analysis of proportional reductions shows that the burden of
caps terids ‘to fall-on injuries that- cause chronic pain and
disfigurement but do not lead to  declines in physical
functioning that would generate lost work’ time or hzsh health

“careicosts.. Notwithstanding their limited ‘economic impact,
the injuries involved are by no means trivial.12°

The findings from these two studies raise questions about the fairness of
caps on neghgently mjured persons. Perhaps some readers will conclude that
these are less 1mpor’tant consstderatmns n overall health ca:fe pohcy; but it
seems 1mpcrtant to raxse them ' _ . B -

To con31der these fairness issues further readers may wish to turn back
{o the summaries of some of th_e cases repp_rted_ in C_hapter 3. In Car_mi_l-v. )
Barrows a child in his first year of life had undi.agnose.d eye cancer. Despite
radiation and chemotherapy treatments he eventually lost sight in both eyes.
The jury awarded him $1 million for pain and suffering. In Simpson v. Allswede
1mproper intubation of an mght-year old boy resuited ina tracheostomy

| fcllowed bySO surgma}. procedures The traceostomy was'in place for five years,
preventing him from speaking and at 16 has permanent throat damage,
although he can now speak. The jury awarded $1.1 million for pain and
suffermg In Gonzales v. Pla a doctor faﬁed to dlagnose kidney dxsease ina
man, age 44, He was requlred to undergo dialysis when his kidneys failed and
then received a kidney transplant. The jury awarded $600,000 for pain and
suffering. In Lawler v. Lomont a female special education assistant, age 33,
suffered delayed diagnosis of cancer when a physician misread her pap smears
over a two-year period. The defendant admitted liability. The cancer spread

and a radical hysterectomy was required. The woman obviously cannot have

120 David Studdert et al, Are Damage Caps Regressiwe? A Study of Malpractice Jury Verdicts in
California, 23 HEALTH AFFAIRS 54 (2004). A footnote omitted in the above quotation references
Erank Sloan and C.R. Hsieh, Varabilty in Medical Malpractice Payments: Is the Compensation
Fair? 24 Law & SOCIETY REVIEW 601 (1990} which also pointed out a similar inequity in pre-
1990 cases.
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children and suffers from fear that the cancer will recur. The jury awarded $2.5
million for f.):a.m a.rllc.i Sx1ffefihg.

Are the amounts awarded for these injuries too much'? That is a matter
on which reasonable people can disagree. It is 1mportant to consider cases like
the one descrxbed above Fa&rness 1ssues for patlents 1n3ured from medlcal
neghgence are all too often negiected in pubhc debate about caps on pain and

suffering.

Summary
Serious issues can'be’ ralsed about whether a cap on pam and suffering will
reduce doctors’ insurance premiums. The chapter also discusses the proportion
of jury awards that are for “pain and suffering” and discusses justice issues

related to the patients who might be affected by caps.
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Chapter 612!

Doctors in Illinois: 1993-2003

One of the concerns about jury verdicts and the tort system is that as a
result of jury verdicts and their impact on settlements doctors may be leavmg
the State of lllinois for other states,122 "

To examine these c:lairfis, I researched the American Medical
Association’s Physician ‘Characteristics and Distribution in the US, an’ annual
publication ‘that provides a number of important statistics about doctors,
mcludmg ceunty breakdowns by state, some- lnformatzon on certain spe(:laltles

and state-by- state compansons of phys:tczan to- populatwn ratios.’

Qualifiers to the Statistics

There is a two-year time lag between the date of the publication and the
statistics. Thus, for example, the 2005 edition presents data on doctors as of
December 31, 2003.123 Consequently, the data reported in this chapter begin
with 1993 and end at 2003. The data cannot speak to changes in THlinois
doctors after that perzod Seme of the statistics. Were ‘used m Chapter 3 to .
assess numbers of clalms in reiat;.on to treatmg physzczans but this Chapter
examines doctors as a pnmary variable.

There are additional qualifications to _thesé"dats_t. The first is that 1 have
limited the analyses to non-federal “Total Patient Care Physicians,” as reported
in the statistics. Some physiciaxié are federal employeés, “such’ as those
associated with military bases, Veterans Administratioh"Hdspitals, ‘and the

Public Health Service. These physicians are not affected by the lability

211 want to thank my Duke colleague and co-author, Dr. Paul Lee, who offered comments and suggestions on a
draft of this chapter.

122 Hinois Chamber of Commerce as of April 24, 2005 at < http/iwww ilchamber.org>, 2005 State Interactive
Systems Ranking Study, Harris Interactive, Inc. Fact Sheet: “Illinois’ abusive legal climate is forcing doctors to
leave the state,” Press release of March §, 2005; Editorial, Hlinois Supreme Court, Buying Justice, ST. LOUIS POST
DispaTcH, November 5, 2004 at B6; Patrick Powers, Doctors Flee Hospitals in the Area, BELLEVILLE NEWS
DEMOCRAT, Wed March 23,2005; Georgina Gustin and Phil Dine, Lax Insurance Regulation Is Core of Malpractice

Crisis, SAINT LOUIS POST DISPATCH, January 1, 2005,
123 American Medical Association, PHYSICIAN CHARACTERISTICS AND DISTRIBUTION IN THE US. The editions used

in this chapter begin in 1993 and end in 2005,
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insurance crisis since the United States Government assumes tort liability for
these providers, and malpractice claims are adjudicated under the Federal Tort
Claims, Act that provides for trial by judge alone. Other physicians are
employed by insurance carriers or pharmaceutical companies. _
Some physicians list themselves as inactive. and a few remain
unclassified in the AMA statistics.!2* Thus in 2003 lllinois had a total of 37,608
physicians, of whom 30,264 classified themselves as non-federal physicians
focused on patient care, although of this number 3,147 classified .themselves
as “inactive.”12% Some physx(:lans may only be Workmg part-time and others
may have hmxi:ed thelr practlces, e g abandoned surgery, certam types of

surgery, or stopped delivering bab;es

Ilinois Physicians: 1993-2003
Of the 37,608 private physicians in {llinois in 2003, fuﬂy 30, 264 were
classified as patient care physicians. The remainder were d_esl_gx_g_ated as “other
proféssionai act.ivity-’” 1,772}, “inactive” (3,147) and “not classified” (2,425). The
“not classaﬁed” physm;.ans may.or may not be treatzng physmzans and mactzve
"'physm;ans mlght stzll carry habahty msurance However, for purposes. of the
analyses, I chose the AMA’s definition of “Total Patient Care Physicians”
~ The statistics provide some general breakdowns as to how physicians
classify their | piaetice, .bl.it. these are self-designations and do not provide
est_imatés_ of types of e_:éﬁual patient care. Thus, an obstetriciah/ gynecologist
may not deﬁve_r;babies as part of his or her practice or may refer difficult cases
to another obstetrician. A surgical specialist may conduct only low-risk surgery
and avoid high-risk operations. A physician whose classification is “Family

Medicine /General Practitioner” may conduct surgery or deliver babies.

124 AMERICAN MEDICAL ASSGCIATION, PHYSICIAN CHARACTERISTICS AND DISTRIBUTION IN THE US, 2005 Edition,
at XIX-XXiii.
2% 1d at page 222, Table 3.11
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Table 6.1 allows.examination of trends in the total number of patient
care physicians with separate breakdowns for Obstetric-gynecologists and
Neurological surgeons. The two specialty groups are alleged to have been most
affected by the liability i insurance problem.

Table 6.1: Patlent Care Phy51c1ans in Illinois: 1993-2003

Year Total Obstetncs» Neurological

Patient Gynecology | Surgery
Care >
Doctors - S
12003 130264 1814 - o212
12002 ° 129,135 11774 . 1205
2001 29,116 - 11769 . 1199
2000 © 28,7730 .. | 1796 209
1999 27,779 1715 207
1998 27,630 1800 1205 ]
1997 27,733 | 1785 1208
1996 26,758 1734 1204
1995 26,054 1669 213
1994 25,020 1547 192
1993 :24,5-14 11596 191

_ Tabie 6 1 shows a steady mcrease in ihe absa}ute number of Ilhnms total_ '
patlent care physmmns Wlth some year-to-year varzatlons the trend 1s upward _
or steady for Ob -Gyns and neurological surgeons. .

But how do these trends track agamst changes m Ilhno;ts populatlon’r‘__
The AMA‘S data also prov:tde mformatwn on the total number of physicians per
100, OOO population and phymcxanvpopulatmn ratios ranked by state. These
data are reported in Table 6.2 and are based on total non-federal doctors

versus patient care doctors.
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Table 6.2: Patient Care Physicians Per 100,000 Persons
-and Relative State Ranking: 1993-2003

| '-:Patient' |
Care
~ [Physicians Rank o
.Yéar /100,000 Among|”
persons |States
2003 289 17 5
12002 235 - 15
2001 237 13
2000 231 |11 |
1999 - o209t 12l
1998 233 e
1997 1235 11
11996 226. 11
1995 221 11
1994 213 13
11993 211 13

Table 6.1 shows that {:he total nﬁinber of patiéht céie physicians and
__physxc;ans n {)bstetrics gynecoiogy and neurologlcal surgery have steadﬂy
increased in Ilhnms since 1993 Table 6.2 shows that adjusted for Ilhnozs |
population growth the ratio of patient care physmlans has also in¢reased.

Table 6.2 does show that Illinois’ ranking in patient care population to
physician ratios has $1ippfec’i rélai:iiv’efc' other states. "If"-is: not clear what should
be made of this last finding. It could bé'intéfpfetéﬁ"as Iliinois losing out to
other states. An alternative way of looking at the data in the table is that
Illinois’ increase in the population to physician ratio is just slower relative to
other states.

The other problem with rankings is that rankings they tend to exaggerate
small differences. Consider that in 2002 New Hampshire was ranked 16t with
a 240 ratio; Oregon was ranked 220d with a 235 ratio; Virginia was ranked 12%
with a 244 ratio; and Washington was ranked 16% with a 237 ratio. In 2003
the rankings and ratios had changed: New Hampshire was ranked 14* with a

240 ratio; Oregon was ranked 18t with a 235 ratio; Virginia was ranked 12th
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with a 244 ratio; and Washington was ranked 16™ with a 303 ratio. Thus, New
Hampshire increased in its ranking even though it dropped four figures in the
ratio of patients to physicians. Oregon maintained the same ratio but jumped
from 2294 up to 18%. A state with a small population can gain or lose a-
relatively small number of doctors and that will substantially alter the ratio. If
a state - with a large population gains or loses the same number of doctors as
the small state, the ratio will hardly be affected.

In short, the rankings were included in Table 6.2 because it was proper
to do so as well as to avoid any appear:a_mf_:e that the data are not fully.
presented. Hoﬁvever” as explained imfnédieifeiy, above ran'kin'gs' can be very
misleading. The bottom line is that the number of paﬁent-treatmg physicians

in Illinois has mcreased not decreased

:Patieht Care Physiciéns: Madison and St. Clair Counties 1993-2003 .
Madzson and St Clair counties have received special attention. A
November 2003 Article in the Belleville News Democrat quoted a. Memonai

Hospital spokesman as saying “the hosp1ta1 has lost 59 doctors: smce the

beglnmng ef the year 7126, One ;:eport in 2004 stated Hajt Ieast 60 doct()rs in

the past two' years have left or announced plans to Eeave Madlson and St Clair
counties.” 127 In March 2005 the Belleville News Democrat put the figure at
136.128 The Spnngﬁeld Journal Regzster the St. Louzs Post stpatch and the
Wall Street Journal have reported that the two counties’ hospitals have lost 161
physicians.t?® The figure of 136 is based on a study by Navin and Sullivan on

%% Patrick Powers, Doctor Exodus Continues, Belleville NEws DEMOCRAT, Nov 9, 2003 at
< http/www Belleville.com/mid/mewsdemocrat/72 1 8042 htm>,
1?7 Steve Stanek, Doctors Flee Hlinois, HEALTH CARE NEWS, April 2004
<http/www heartlend.org/Article cfinartid=14633>.
¥ Patrick Powers, Doctors Fiee Area Hospitals, March 23, 2005 at <
http www jebsillinois.us/news/contentview aspTe=150575>.
# Dean Olson, Shimkus: Chance for Malpractice Caps Getting Better, JOURNAL REGISTER February 24, 2005;
William Lamb, 1llinois Trauma Cases Surge at SLU, POSTDISPATCH , Monday }anuary [0, 20035; Sherman Joyce,
Judicial Hellholes, WALL STREET JOURNAL, December 15, 2004 at A 20 .
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the health Care Sector in Madison and St. Clair counties and will be discussed

below.130 It is not clear where or how the other figures originated.
‘Unfortunately, the AMA data do not extend into 2004 and 2005 to

directly address all of these claims. Nevertheless, data up to 2003 may give

insights that can prompt additional discussion.

Tables 6.3 and 6.4 provide statistics on doctors in Madison and St. Clair
counties, respectively, from 1993 through 2003. These statistics deal only with
non-federal physicians. ’}L‘hf:y are disaggregated by the self-described practices
of the physmiams '

Table 6. 3 Non-federal Physxcxans in Madxson County
with Breakdowns for Practxce Areas. 1993 2003

Total |Family/ I'{ospltal
Total Patient/General [Medical  Surgical |[Other | Based Not
Year Physicians Care |PracticeSpecialtiesSpecialtiesSpecialtiesPractice/Other Inactive Classified
2003 1338 280 139 94 72 50 25 5 44 9
2002 1341 286 137 |99 72 53 25 6 39 10
2001 341" 092 138 1100 75 58 21 17 B3 9 -
2000 328 1282 137 98 73 58 16 7 28 11
- 11999 334 279 . 134 94 77 60 14 8 |28 19
11998 332 G 277 i34 9@ g o 59 o L oaes - 8 0 g o0 2
1997 32070 o la77 CUiol o3 74 58 32 18 32 0 12
1996 |328 281 132 87 78 59 25 8 28 11
1995 318 266 135 V78 73 57 23 8 32 12
1994 [316. 275 137 73 - |74 64 27 8 29 4
1993 1317. . 1274 136 75 74 61 28 6 29 8

13 john Navin and Timothy Sullivan, Recommiended for a Healthy Economy: The Importance of the Health Care
Sector in Madison and St, Clair Counties, S{U |, Edwardsville, March 2005,
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Table 6.4: Non-federal Physicians in St. Clair County
thh Breakdowns fo:r Praclece Areas. 1993 2003

Total Famxlyl Hos;ntal

‘Total Patient/General Medical |Surgical |Other Based ' Not
Year Physxclans Care |Practice Speczaltles Specialties Speczaltxes Practice|Other Inactive|Classified
2003 |526 431 72 Tz 85 e 84 115 60 120
2002 503 402 67 - 112 81 84 . 188 . 19 60 . 122
2001 1494 402 157 116 82 87 60 19 160 13
2000 1493 396 56 1117 78 18 5 37 59 21
1999 1456 356 148 102 82 B0 - .44 19 160 : 21
1998 1432 348 148 100 81 72 47 16 |52 16
1997 1386 1320 33 95 78 72 a2~ his a8 3
1996 376 - 1312 . 2138 .88 ... |74 T3 139 - 415 .43 6 .
1995 1354 . @92 37 87 |72 65 i3l 13 {43 6
1994 1351 1298 a0 eeT  lri T es 0 36 115 33 4
1993 (345 297 {45 - 179 74 460 e {39 11 . 433 4

Table 6.3 shows a slight drop in: total patient care physicians in 2002
and 2003 in Madison County .compared to 2001. But 2001 appears to be an
anomalous year with- respect to total number of treating physicians in the

sense-that instead of a slow rise in the number of physicians by one or two

'annuaﬂy the number 3umped by 10. On the- other hand -the number of

“inactive” physzmans mcrcased steadliy so that in 2003 fully 40 physxcians

stated they were inactive.

~ In contrast to Madison, St. Clair County shows a steady increase in both
total-r_mmb_er of physiciaﬁs and the .:'total.number.of pa,ti_._;_:m g_are_.physicians;an_d
a big jﬁmpl'in the number of physicians describing .'_'t:h.emselves as having:-a’
hospital-based practice. .

.- One could ascribe the drop in total patient care physicians and increase
in inactive physicians in 2003 to increased liability insurance premiums, but
the problem with this interpretation is that it is contradicted by the increase in
treating doctors and the stable rate of inactive doctors in St. Clair County.
Doctors in St. Clair County were presumably exposed to the same rates of
liability insurance premiums as those in Madison County. Perhaps the

explanation lies in shifting demographics, even including the possibility that
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some doctors - have shx’fted thelr offices from Madison County ‘to St. Clair
County. Perhaps another clue hes in the b1g jump n hospitai based practlce mn
St Clalr in 2003 _

N The data do not’ aﬁow conciuszons on these hypotheses but they do
invite. closer. exammanon and research on issues that may arise. However
taken as a Whole the data for the combmed two counties are not conswtent'
with a sudden decrease in the avaﬂabﬁlty -of physicians overall.’ A simple
calculation from data in T ables 6.3 and 6.4 shows that in 2003 there were 711
_ prwata patlent care physmmns in the two, countzes Compared to 678 n the year
2000 a year Just before the habzhty msurance prermums began to mcrease ’
Put in percentage terms n 2(}03 the number of pat:ent care physaclans had
actually increased by four percent.

The data in Tables 6.3 and 6.4 do not address'the claim+that 56 or 60 or
161 physicians have left the Madison-St. Clair county area as of 2005 since the
data extend only to 2003. But they do pose:a serious need to document: the
claim. Does the claim include federal ‘doctors who are transferred or otherwise
move from one federal: fa01hty to: another’-’ Is the: ﬁgure of 60-161 doctors a net
lossior gmss loss? Doctors. retire or move away from areas, medmal remdents '
finish their residencies and move to different locations, but often other doctors
replace them. The central issue is.net loss not gross loss.

. The data are also iﬁcoﬁs_istent with_rthe:.Nav_in and Sullivan report on
Madison and St. Clair coﬁht_iesmi:ithaf'appareh_ﬂy gave rise to the claims of the
loss of 136 to 161 doctors in the area. Their report was concerned with
employment in the health sector, including support staff, and used two sources
of data.- One source was the number of physicians’ offices in the counties
through 2002.132 They concluded that the number of physician offices dropped
by about 2.5% between 1998 and 2002.

131 yohn Navin and Timothy Sullivan, Recommended for a Healthy Economy: The Importance of the Health Care
Sector in Madison and St. Clair Counties, 81U , Edwardsville, March 2005,
HE

* 1d at 10,

80



These figures do not correspond with calculations we can make with the
AMA’s figures that can be calculated from Tables 6.3 and 6.4. Combining total
physicians for the two counties yields the following finding: In 1998 there were
764 total physicians and in 2002 there were -844 physicians, a gain of 10
percent. If we limit the calculations to treating _phﬁzsicians_, the figures for 1998
and 2002 are, respectively, 673 and 688, a gain of two percent. By .either.
measure the AMA figures show a gain, not a loss of physicians. _

The second measure used by Navin and Sullivan was hospital staff
listings from six area hospitals for the years 2002 through 2004. After culling
for duplicate "n.amgs_- tho’se'aut'hox.'s'"idénfiﬁ_ed 798 p}ﬁy$is’:iaﬁs listed. in. 2004
compared .:t"o 934 physmiams, a differen;cé_ bf 136, or 15 pé;_cent. Their figures
for 2002 again appear different from the AMA .da_kta indi¢ating a total of 844
physicians (688 treating physicians) in 2002. One plausible hypothesis for the
discrepancy probably lies in the fact that this measure from the Navin and
Sullivan report is based on physicians with hospital privileges. These listings
could include physicians from out of the area or even from out of the state, e.g.,
Missourl. Federal as opposed to non-federal physicians may also be listed in
..tl.le.i_r'"déta. T hedlfference .'c'ould alsobe due tochangesm tﬁ_é waj’%hat doctors
précticed medicine or how hospitals classified physiéians.

There are possibly other plausible explanations, but the Navin and
Sullivan data based on hospital staff listihgs are clearly not a good source of
data for estimating the number of physicians or changes in the nﬁrﬁber of
physicians.

The American Medical Association statistics are clearly the official and
superior source of data. Their statistics data for 2004 will eventually allow a
further comparison with the Navin and Sullivan findings and might, in the end,
support their conclusions by showing a loss of physicians. Nevertheless, it
should be clear that their research should not be relied on for a source of
support for estimating losses or gains of physicians in Madison and St. Clair

counties.
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The AMA statistics for 2003 also are inconsistent with the Memorial
Hospital spokeésperson’s claim that that hospital alone lost 59 doctors. Perhaps
the statement was accurate but omitted replacement doctors. If many of the 59
doctors were medical residents finishing their period of residency, they would -
have been expected to leave but would be replaced by new doctors working on’
their residency. | | o | | o

In short, the AMA statistics: through 2003 do not’ support claims of a loss

of doctors in Madison and St.Clair counties.

Conclusmn : _ : O .

“As of the year 2003, the American Medical Assocmtion s ‘statistics do not
provide support-for a claim that doctors are leaving the" State of lllinois or that
the number of non-Federal physicians has decreased in-the Madison-St.Clair
county area. Changes may have indeed occurred since 2003, but proponents of
the claim of major losses of doctors have not substantiated their claims in any

sources that I could find.
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Chapter 7
Conclusions
This report opened with the assumption that the medical insurance
liability 'p'rérfi'iﬁrr'is ffc)i“ lllinois’ doctors 'hézvé"incréééed"'di‘é’maticéﬁy in recent’
years. Nothmg in thzs report chaﬁenges that assumptmn The findings of the -

research in the report; however strongly challerige mldely made claims about

the role of the Illinois tort system as' a ‘cause of the increase in these premmms.

Data . . : .

Clalms have been made that the mlmber of Iawswts has mcreased
dramatxcally in recent years ‘Data on medical maipractzce Iawsuit ﬁlmgs in
Cook and DuPage counties gwe no support to this claim. Claims have been
made that there has been an increase in jury trials. Data from the United
States Bureau of Statistics study of civil litigation indicate that the number of
"jury trials in 2001 in Cook County and DuPage counties actually decreased’

when compared to 1996. Data from the Cook County Jury Verdict Reporter

._-:Shewed that combmed data from Cook and DuPage cauntles Sh{)Wed that Wlth: i

the exceptaon ofa medest ﬂuctuatmn in 2002 the' nurnber of trtals remamed
steady between 2001 and 2004. Data also showed that the actual payouts were
often much smailer than the jury verdmts B _ o

- Claims have been made that’ Madison and St. Cialr counties are Judicnal
heli hoies for doctors. Data showeci that from 1992 through the first quarter of
2005 there was a total of 26 medical malpractice jury trials—1.7 trials per
yearwand that plaintiffs p’revaﬁed only 11 times in this 14-year period. Only
two awards exceeded $1 million. Claims have been made that a'bap'on pain
and sufferirig will alleviate some of the large awards and lead to reduced
premiums. The data suggest that the effects of caps would likely be minimal
and possibly result in unfairness to negﬁgentiy injured patients.

Claims have been made that doctors were leaving the state of Illinois for

states with more benign litigation climates. Data from the American Medical
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Association show that from 1993 through 2003 the actual number of patient
care physicians has increased steadily in absolute numbers and in the ratios of
population to physicians. Claims have been made that large numbers of
doctors in the Madison and St. Cla;r Qoﬁ_nties_ have been fleeing or retiring from
practice as a result of its litigation climate. Not according fo the American
Medic_:al_AssQ_ciatiog-z_.s_tati_ﬁltics _:ih_rgg_gh 2003. Compared to the year 2000 the

number of patient care doctors actually increased by four percent.

Missing Data -
| '.'.’Fhe_: pubilciy a_ll_v:eii:iiabl_e' _(_.i_at_a{did._l_a_qt allow an assf_a_ss'a'ﬁcnt of actual
payoufs from $étﬂem_ents, ih¢.-i_i§igation costs fr.o_;_n cialms m which no
payments were :i"ﬁade,_ or costs for paid cé;_s_es in whiéh_payments were made.
These and many other variables that could have s_he_d._addi_tic_nai light on the
current debate exist in closed claim files of the lllinois Department of
Insurance. LIRS S
Clearly these data should be made available to the public as they are in
_ F}_orida apd_zfl‘_e:{;as_f_:ﬂo_ctqr_:_s and p_atient_s__ and int_e_r.est groups on, bp}:h_s_ig:_ies_ of.
{ﬁe .'Cé.htreyar_sy_,_ mdeed the c1t1zens who :pay' .féxgs .._i_;{_). have ‘these nnportant .:'éa{a
collected, should have a right to know. The controversy regarding health care
should be resolved with data rather than by anecdote and questionable

statistics.

If Not the Tort System...?

Think of a crude analogy. A patient goes to the doctor with a sore throat
and other symptoms. The doctor suspects a bacterial infection, takes a throat
swab, and sends it to a laboratory. The report comes back negative. That cause
eliminated, the doctor then begins to look for other causes of the ailment,

For more than a quarter century the American civil jury system and the
citizens who serve on it have been defamed by variations on the claim that

juries too often “act like Santa Claus handing out millions of dollars in cases
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involving comparably minor injuries.”133 The best data for Illinois that were
available for this report indicate that juries are not to blame for the problems
involving the increases in doctor’s liability premiums. It is time to look for other
causes of the ailment. Some have been suggested but that is beyond the scope

of this report, 34

" James D. Griffith, What Will It Take to Resolve the Malpractice Crisis? 27 MEDICAL ECONOMICS , 195 (1982).
34 Dean Olsen, Doctors, Lawyers seek Common Ground on Malpractice Reform, THE STATE JOURNAL REGISTER,
January 27, 2005; Sarah Klein, Doc Insurer Fayouts Dip, CHICAGO BUSINESS, March 14, 2605; Daniel C. Vock,
Speaker’s Counsel Blasts Med-Mal Carrier Over Reasons for Premium Hikes, CHICAGO DAILY LAW BULLETIN,
March I, 2003, pagel;Daniel C,Vock, Legislators Take Med.-mal Deadlock Head On, CHICAGO DAILY LAW
BULLETIN, February 23,2005; Joseph Treaster and Joel Brinkly, Behind Those Medical Malpractice Rate Hikes, 151
CHICAGO DAILY LAW BULLETIN, February 22, 2005.
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