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' Introduction

“The major focus of tort reform: ttles in both:state a_'_n_d-.-'feide'r?a'i"lagisiature's haslong- =
been medical-malpractice. Thus, after the 2002 election put his:Republican Party:in: -
charge of both branches.of Congress; President George ‘W. Bush: presented their-favorite
brand.of:malpractice reform; a legal ‘cap on pain and suffering damages'to injured - -
patients.:[EN1] His stated rationale. was ‘that "what:we all ‘warnt is'guality *2p6 heaith -
care, not rich trial lawyers,” [FN2] whom fhe'-iab‘_el'e_d';“tﬁh'ei'onIy-'_winn'ersf? inthegiant - -
This specific measure was actually s gned-into law-back in. 1975 by:Ronald ‘Reagan:in one
of his earlier roles as Governor.of California. [EN4 ] That:pioneering law; the Medical -~
Injury.Compensation Reform Act (MICRA), placed a. $250,000 ceiling-on pain and: « -
--suffering damages:-the same number President Bush proposed:in 2003. [EN5]'As: - ni

_ : bl ihodell sk Ll in celebrating that - .

a:Claus, handing out millions
of dollars in cases involving.comparably: minor injuries .+ [EN6] Thus, séveral other states
followed California's:lead throughout ‘the 1980s. However, the fact that Hillary Clinton, in
- her 1993 Report and recommendation to her Presidential husband; | EN7} wasnot oo
. prepared to follow Reagan's lead {and instead had another important-change in- - o
~“malpractice law) played an important roleiin’ blocking any reforms inour broader heaith -
care system on behalf of present and futur merican patients. 0 0 0
This malpractice issue returned to the political arena at the beginning of this'new. = -
miilennium: because our dottors--especially obstétricians and surgeons-sreceived-the
rather distressing news that their malpractice premium costs were suddenly surging: - -
upwards. [FN8] In response, not only did numerous doctors anmounce ‘that they - were::
going to stop practicing (at least in these costly speciaities), but also beginning in West -
Virginia-on:January 1, 2003, and ‘then expanding 1o:Jacksonville; Florida, Newark, New -
Jersey, Long Island, New York, and elsewhere,.they mounted major work stoppages i
protest.-[ENO} One-Ame'rijcan'-Medicai;Asse-;;é_ation--':{AM-_' y:member even proposed-at its -

*207 2004 conference that doctors should not be ‘providing'medical services to P
malpractice plaintiffs'lawyers and their spouses.. [FN10] As then-Senate Majority Leader
Trent Lott put it; 'the source of this sudden: drop in-‘doctor earnings was trial tawyers, "a
pack of wolves [who are] going to-kill- the goose that laid the golden egg." [FN11] Thus,
his successor-as:Majority: Leader, Dr. ‘Bill.Frist (the:first practicing’ physician to reach the
Senate since 1938), set out to:rein in'these fawyers and their lawsuits, [FN12]°
Almost all the Demoiratic Senators opposed this specific:measure ‘because; as California
Senator Dianne Feinstein pointed out,. her surgeon husband {and AMA member) was -




protected in their home state by a $250,000 damages cap, which, if simply adjusted for
overall price inflation (rather than health care or stock market inflation), would. now be
worth $780,000. Neither side was, prepared to accept the Feinstein compromise proposal
of a basic $500,000 pain and suffering cap without an important exception for the

victims of truly "catastrophic® medicat negligence. {EN13] : .

Thus, in stark contrast to President Bush's (unfortunately) successful effort to again
reduce the taxes paid by those whom the:AMA was labeling as "greedy lawyers;" [EN14]
and the American Trial-Lawyers Association (ATLA) was labeling "negligent doctors
killing their patients,” [FN15] (as well as all other well-to-do. Americans), this measure--
which, ironically, was titled Heip Efficient, Accessible, Low-Cost, Timely Healthcare,
[FN16] to earn the nickname, HEALTH--was foiled in the 2003 Senate, [FN17] This
proved to be an important issue in the Presidential 2004 election campaign--in which
George W. Bush was: challenged-not:only: by lawyer John Kerry, but also by his tort=
lawyer Vice Presidential running mate, John Edwards. [FN18] American voters deserve
to learn the truth about what this medical and legal problemn actually consists of, and
then what is the truly fair and constructive way to: *268 reform this part of our legal
~‘regime and thence, hopefully, also our overall health care system. [FN19] - S

S . _11. The Real Malpractice Insurance "Crisis" -~ 7 .=
Medical malpractice insurance premiums charged to doctors have «certainly been rising
overthe last three years--especially for specialties and settings {ike the orthopedists in -
Jacksonville; Florida who saw their premiums:surge: by:more than 50% in that period:
However, there are several intellectual fallacies in the:standard political-rhetoric, -
including the claim that:this:is a probtem created.by malpractice litigation, and even
more, the claim that this is the key reason why our health insurance costs have gone up
at least 10% a year since' 2000, {EN2Q]: 0 o ronrs T b s SR pR B,
First, we should all be aware of the fact that malpractice insurance;and litigation costs
have fong represented. just.around :1% of our total health-care costs--which have soared
from $27 billion in-1960, or 5%:of our gross domestic product:(GDP), to $1.4 trillion, or:
15% of our GDP. [FN21 ] And:while:total malpractice litigation:costs of around $15 billion
. cannot possibly be significantly responsible for that surge in total health care -+ =
“expenditures; the latter has generated a sizable portion of these rising malpractice costs
because alarge share of the tort compensation for malpractice victims consists of the -
expensive medical treatments required by the medicabinjury. oo b s e e
Of course,; from the perspective of doctors and their families, what they have been
experiencing must seem as economically disabling as the physical disability experienced
by a few.of their patients--for example, the surgeons.in ‘Miami, Florida who were = ¢
suddenly:charged *209 more than $200,000 a year for their personal malpractice = s
insurance. [FN22] This certainly is .af;ggi_tim‘ate-';ceﬂcem,"ané':-one--fq#:which-'1'--w.i¥§ B :
eventually provide the most ethical as well as efficient solutions {and by Yethical," T:
mean serving the genuine public interest of everyone-affected, not just-the-private -~
interests of those closest to the government currently in-power}. Again, ‘though;-a little
history.and economic analysis is.important to help us understand-why we should:not
blame "greedy” tort lawyers for this-physician plighti: = oo ETL Y e L D
Recall that over the last three decades we have experienced three different -episodes-of
essentially the same malpractice. insurance crisis. The first took place inthe early 1970s,
and-inspired California's Governor Ronald Reagan to fashion that state's pioneering
$250,000 capon pain and suffering damages. [FN23] Then; in the mid-1980s the same
crisis returned, so that numerous other states adopted that same:measure:[FN247]
(though California decided it needed to add some constraints onsinsurance premiurm’
increases to match what it had done to jury damages.awards). With that historic
perspective, we should recognize that rhe common:factor ineach of these Crises was not
a sudden surge in malpractice suits and awards, but rather a dramatic drop inthe
financial markets. In each of those financial settings, the insurers'felt compelledto:
sharply increase their malpractice premiums. In effect, they made their doctor-clients
serve as the human shield for their stockholders against the unhappy consequences of



having gambied in-the stock market. Obviously, this was more disturbing to physicians,
in cities like Miami, Florida-and Philadelphia,. Pennsyivanaa where; because of historically
.more generous jury verdicts, the.absolute premium size was already. mui:h hsgher than
in fellow-state cities like Tampa Bay and Pittsburgh., .

Much more than any other form:of tort insurance: (especnatiy for autemobiie accadents),
medical-malpractice.insurers.find a.large part of their revenues and the. biggest SOUTCE of
their profits to be in the ﬂnan{:ial marketplace.: Tms is. iaecause of- the re%atweiy lengthy
-period.between the time -when doctors: pay their premiums whale treating: their patients
and the time when the insurers are compelled by lawsuits to pay any substantiai SUms
of damages to.the few patients.seriously injured in that insured year. The.period of time
averages over *210 five years,-and often amounts.to an eight to ten year time lag.
[EN25] That is.why.it has always been rational for malpractlce insurers.-to. take that
money and:invest it in a fashion that will provide: substantaal additional. revenue forthe
litigation costs.when they come due, .

However, these insurers were induced to make the same mvestment mastakes m the mid
to late 19905 that the general.public. made‘-sharp{y mcreasmg the share of. thear
technoiogv &ASDAQ farms (though the buEk of thear investments rema:ned 4n. bonds)

The *mmedaate result was that dcctors recewed aEI of the beneﬁt of higher: ;nterest rates
anda surging: stock: market because of the serious price competition, among the;r .
insurers. The average premiums remamed ramarkabiy stabfe even though malpractzce
payments:-continued to rise and even.though there Was a bagger growth in health care
costs and physician incorme during. that decade. But: when the bond interest rates started
to fall and the stock market-bubble burst.in. 2800 a number of. major insurers (e.9., the
second . largest; St. Paul Companies) went, entareiy Ok, of th:s b{and of liability, msurance
[FN26] Those left.in the market responded-to those hlgher costs and iower competition .
by quickly raising their premiums to protect their. own. profits and shareholders. [EN27].
For example; while the.rate of malpractice insurance payments to patients in New Jersey
actually declined by 21% from 2001 through 2003, the insurance premiums charged to
doctors surged there in the same way as-was occurring across. the United States.

- Thus, physicians who had .grown accustomed to their. artafic:taiiy low. premiums.in the late

1990s'suddenly felt distressed by that new charga because they could not make the
same instant increase in their own fees; since it:was. then necessary to:do’ so With pubE;c
and private health care insurers, not their patients. [EN28] That is why 50 many.
obstetricians and. surgeons.in places like Miami, Florida and Philadelphia, Pennsylvania
decided to retire, and their younger colleagues set off on a quest to secure their
insurers' favorate Iaw reforms--damages caps and the i:ke iFNgQI :

: *211 HI Reiataons Between Ma{practlce and ﬁeaith Care Costs .
As we w;li see shortly, there are several major legal flaws in our current maipracttce
systemn that merit the kind of radically. moderate reforms my scholarly partners and 1
have long been advocating. First, though,. L should explain why the kinds of proposals
now being made are unethical as well as irrational..
Ironically, the typically conservative advocates. have iong sald that state autonomy
should be protected from federal interference and constraints..Here, though, they not
only want Washington to govern a truly local issue--the amount an injured patient can
secure in a state court from her-doctor, hospital, and their liability insurers--but also .
actually override the far more rational decisions made by several state legislatures who
have adjusted their pain.and suffering damages: caps to inflation. Instead of President
Bush: ordaining former California Governor Reagan's $250,000 figure {which now should
have reached nearly $800,000.if inflation were adjusted in the same fashion as that
enjoved by doctors, lawyers,.and everyone else under pur federal income tax law), he
should at least rely on either Maryland's current $620,000 cap, [FN30] or the $750,000
figure-currently sought-in his home state of Texas. [FN31]1.
Next, we should be aware of the fallacy in.blaming maipractice latsgatton for our rising
health care costs. First, as we have already seen, malpractice insurance premiums



ac:count for just’ over 1% of total'health care expenditures. If anything, itis pur steadzly
r;szng treatment costs that explain a significant ‘part ‘of the price of malpractice
insurance. Even'if we'solely focus'on the relations between malpractice litigation §aw and
its own itabmty insurance costs {whose current $15 billion. ﬁgure is certa:nfy quite
s;zabie}, we reach the same result’ iFN32l From: 1991 through 2002, in'the thirty-two™
“states (mc:Eudmg the District of Cotumbla) withoist c%amages taps, medical imalpractice.
payments made to’ patient: Httgants rose by 38% and the premiums’ charged to-doctors’
rese by 36%, but-in the nineteen’states’ w:th those caps,, the same ﬁnancsaf ﬂgures were
mich’ h;gher"?i% andi48% respectively. ==
The one exception ‘to-that Tatter trend; Cailforma 15 the oﬂiy damages cap state that
eventually ‘chose’to give its phymcxans the benefit of lower malpractice: premmms by
constraining what theirinsurers *212 could charge; “and not just'what their juries could
award. TFN33] Ironicaily, though;, ‘the California Supreme Court felt compelled to read:
into that 1988 Referendum, Proposition 38, a special‘exception to guarantée-that the
insurers were earnmg, ‘notlosing, money from this serious business risk [FN34]-~
something that: court has never done for the impact that:a three- decades old, rion~
‘inflation adjusted: damages cap:may be having on.the insured patients’ lives. Thus, if our

'.iegtsiators {and }udges) aregoingto be truly. prmc;pied here they should- stop passing’

“‘Jaws that in fact are pnncupaiéy protectmg the profits of insurers, rather. than the prices:

* .of their dector«citents Even more: ;mportantiy, they shouid gwe pnonty to t‘ne needs ef

- the pataents who ‘are ultimately ‘paying them both. S
With ‘respect to doctors, for-example,’ ‘while the net incomes of some’ have siumpeci in:
the'last couple ‘of years, over the'last several decades they have'surged more than-any
other’ profession: in any other: country Not only does the average American doctor earn
roughly twice what the average American lawyer earns (though top lawyers, es;aegiaEly a
few tort fawyers,’ ‘make far more than our top doctors), but also the median physician
eammgs are'twice as high-as ail’ worker earnings in France, and four times as highiin -
Canada, ‘while'the United States’ Eabor market now has doctors earmng s;x t{mes the
amount of their: worker: patsents :
Indeed, this relative eammgs increase has taken piace at the same time the number of
-'--_Amencan doctors has also. surged Over the last three decades, the suppiy of physicians

" has grown by approximately 125%, [EN35] and relative to the increasing popuiatzon by

75%. [FN36] This’ mciudes the supposediy endangered specxaftles ef surgeons and
obstetricians. ©

Understandab[y, these {atter grou;:as feel es;aec;aliy troubled by wha’c has happened to
their net incomes’ ‘recently; though again if they have a broader-historical perspective -
they should’'be aware that: during the Nixon Admanastrataon their top tax rates were 72%
[FN37] whereas Pres:dent Bush has dmpped them to 35%, [FN38] That is why we
should be trotibled by our current poputar;inot just polatzcai culture giving priority in
medical maipractace "raform' efforts to the calse of healthy doctors (even more; to their
profitable insurers), rather than to their *213 largely working class patients. Indeed, we
have been imposing a cap on damages to the most senously m}ured pataents and thus
the ones most in need of fair legal treatment.: % :
It is not just these injured patients who have been the victims: of ocur relatively unfair
versions of malpractice "reform," but alsg the potential patients who have suffered from
the absence of another kind of federal reform needed in our overall health care -~ -
insurance system. Especially in the early years-of the Clinton Administration, one of the
major obstacles to obtaining ‘malpractice reform:was the constant battle between
lawyers and doctors about whether and how to change our malpractice iitigation ruies.
[EN39] Tt is important, ‘then, that the general public be taught'what a sensible'brand of
tort reformy is; S0 we can ' start to transform our entire health care regime. '

To gain some perspective on the latter issue, our total health care costs (in current
doliars) have risen from around $125 billion in 1960 to over $1 trillion today. [FN4G]
Thus, not only do we have the-world's biggest tort (not just medical malpractice) system
in the worid--now amounting to about 2.5% of our GDP--but also by far the world's -
most expensive health-care system. While the British, German, and Japanese people



spend between 7% and 8.5% of their respective . GDP's on-their publicly provided health
care, Americans spend approxsmately 15% of our GDP-on. largefy private heaith care and
its insurance. [EN41}: :

Some relative virtues of the prwate marketp!ace ex15t even for as cmcnal a matter of
public:interest as caring for everyone's health. But perhaps the single. most troubling
feature-of becoming the world's.most economically unequal major democracy is the
disparity in health insurance coverage, and thus the immediate access to-helpful {not
just-negligent) care: [FN42] This-is not-much of a'problem if one is elderly and. covered
by Medicare;: of even:truly poor and cevered by Medicaid; or, a weli-to-do or unionized
worker covered by private insurance. But at-any one time there are now 43 million
Americans who do: not have employers or anyone else offering them health insurance as
part of: their.compensation package for working (or studying), [EN43] and. annually
many:more experience that same fate. Not only is there a:major racial disparity in this .
health care coverage--ranging from 11% of white *214-families to 18% of African- -
Americans and 35% of Hispanic-Americans [EN44]--but also there is disparity by stat&a
with Minnesota residents insured at. oniy haEf the natlonai awarage of 14% and Texas
residents aimost doublmg it at 27%.. .

Thus, if a famsly member, becomes reaﬁy s:ck e:ther h@ or she does not get the G
‘necessary. hetpﬁ.ﬂ and expenswe treatment——ancf an esttmated 18,000. unnecessary _
American deaths occur every-year because of lack of accessto heaith care [FN45 t"or he
or she does get the necessary treatment. by imposing on the family a major financial
burden-for-the rest.of their lives. The only way we can.treat this most troubling feature
of American health careiis by reaching a-political settlement in.favor of taking.the truly
fair route to reforming the legal treatment of medical malpractice litigation.

: -1V, The True Flaws in-Both Rooms. .
To make the fuiiy intelligent-judgment en that latter score, however, we shouEd know
what: bur prospects are:in the ‘hospital operating room as we!E as in the courtroom. Thus,
1 shiall briefly: synopsize the key findings made by -my great physician-scholar partners
Dr.:Howard Hiatt and Dr. Troy Brennan as:part of the Harvard Medical Practice Studies
{HMPS) 1 made in the 19805 m New York and then m the 19905 in Coiorado and Utah
[EN46]
" First, around one quarter of the tames a pataent seeks medacat treatment: he or she
suffers an "adverse™ outcome; . such:as an injury..Of the 85% of these medical injuries
which-we could realistically judge on-this-second question; about 35% were due to
negligent treatment. Among all of the adverse events, around 3% produced permanent
disabilities, and-another-14%: generated deaths: Thus,_appiy_mg these New York figures
(which we essentially corroborated:in.Colorado and Utah) to the 35 million annual
hospitalizations. across the country, these produce 350,000 medical injuries, of which
around 14,000 are serious and permanent disabilities, and of which- 75,000 are fatal.
How does our legal regime:function in: relation to our health care system? By comparison
with the annual 115,000 negligent medical injuries *215 or deaths, there are ahout
55,000 lawsuits, of which-just 15,000 produce any payments at .all (whether t:hrough
settlements or jury awards). In other words, there is just one paid malpractice claim for
every twenty-one: negisgent medicaf injuries;and just:one for every e;ght serious or fatal
fnjuries.”
Why is there onty one. ma%pract:ce su;t ftied for every two negiegentéy m;ured patients?
And why do only a minority share of these suits win any money at all? The first reason is
that while scientists are-able to detect these adverse events, the lay patient usually
cannot distinguish the consequences of her treatment from her.coriginal liness, let alone
tell whether the professional-treatment was actually negligent. Next, while the bulk of
the negligent-injuries. are relatively minor, it is always costly for the plaintiff's lawyer
{working for just a percentage. of the recovery} to mount such a tort suit in this complex
health care setting {in comparison to the setting for litigation involving auto accidents,
for exampile). Even if the injury is a serious one, if it has happened to a poor patient who
was unemployed and is covered by Medicaid, then there are no significant financial



losses (as opposeé to-emotional pam ‘and suffering)ito’ sue for. Finally; those who are:
aver sixty-five are“about twice as likely to suffer serious and negligent-injuries as- thosa
aged between fifteen and sixty-five (because they are even more likely to be going to
the hospital for‘treatment) and are far léss Eikeiy 10 stie because Medicare is covering’
these addltuonat health care costs. Those over sixty-five are mostly retired ‘and thus not
losing any income, and do’ not have much expected tlme to {tve ln pam and suffermg 2
with-their disability, ™ B
Trial iawy@rs reguiariy cete those HMPS fmdmgs as supportmg thelr case for legzsfatzon :
expanding rather than’ contractmg ‘malpractice litigation. ;FN@?E 1 shou!d note hére what
I will elaborate later on in justifying my radically. ‘moderate tort reform proposals.:My
expert HMPS colEeagues discovered that the majority’ of matpracttce payments {whether
by way of settlement or jury: verdict} did not involve any’ negligent: treatment at all; and
a substantial’ manonty share did not’even have'a medical injury (as opposed. tothe:
ortgsnal ifiness getting worse). Ofall the: maipractsce claims we'studied; 42% of those:
with no aciverse events secured an’ average! $29 000 payment; of those with medical
injuries but no- negilgence, 46% collected an’ ‘average-of $98,0007 and: of those wrth both
an adverse. mjury and med;cai neglzgence, 56% recewect an average of $201 OGO
through GUr iegaE system G :
+216 In sum); while our: ‘tort: law obv;eusiy does to some extent r‘ecogmze the presence or
abserice of both adverse medical injuries: ‘and doctor of. ‘other health care prov:der
neghgence such® recogmtton is far more likely to be; expressed inthe amount; rather.
than the likelihood of individual tort recovery. We do need’sorme important malpractice -
law reforms, but only those that focus: on'the ‘actual’needs of patients; rather than just:
on the interests of doctors, hospitals, their insurers, and the {awyers on:both sides of the
courtroom.

But in reforming our malpractice law to produce ‘a far-more level legal field, we must
also remember that.we have. or will be playing three different roles as patients. First, if
we are one of those patients who was injured-in: the hospital-~especially: seriously injured
when we-were supposed to ' be working--we need :and deserve fair compensation to-be
provided quickly; rather than facing a damages cap: following iong struggles and deiays
_in the courtroom (wh;ie_'the insurers are perhaps gambEmg again in; the financial - :
_'market) ‘Next, if we are one of’ thosa pataents who is.about to' be treated and- wants to e
avoid adverse effects from that care, we' need our legal system: ‘to provide strong :
incentives forour doctors:and other health care staff to be truly careful, -not just -
economical and/or profitable: Finally, if we are one of the'vast array of future patients
who now are actually bearing the costs of our'sizeable: $1S billiony maipractlce insurance
budget (though a relatively tiny portion of the: health care. expendftures we are all
funding), we must have this ma practtce moaey spent ir the most effac:rent and
economaca! manner possnbie i _ R

R V. Ratlonal as Weﬂ as’ Ethacai Damage Reform : &
We begm with damages awards, which are the:main focus of legislative intervention in
the malpractice field, especiaily now that the average jury award has risen from
$360,000 in ‘1994 to slightly ‘over $1 million -today. For example, the New York
legislators felt compelled to immediately reform that'state’s law-after its Court'of .
Appeals, in Desiderio v. Ochs, [EN48] actually increased the jury award from $40 million
to $140 million {paid out over fifty-flve-years)in favor of infant-Samuel Desiderio for the
permanent brain disability inflicteéd by his delivery. [EN49] As'we shall-see, besides pain
and suffering, which has always attracted the bulk of the popular-as well-as political -
attention, there have regularly been legislative - debates and-actions regarding whatto do
when some part of the injured patient's financial damages #*21 7 have already been paid
by such "collateral” sources as health careor salary insurance. Indeed, President Bush -
also wants to follow the lead of nurerous states @nd place a statutory capion how much
the patient's lawyer ‘can ¢harge his'or her client for winning the lawsuit. {ENS0}- - -
Starting with pain and suffering, this certainly is the most inherently subjective feature
of damages ‘awards, tniike the more objective calculation of how much money the



injured patlents need to replace their lost earnings. What actually comes before the
juries ranges from the physsologlcai pa:n suffered fmm the: unjury, treatment and

the victim from enjoying the pleasures-of norm_af mersonai __anz_i _socnal actwﬁ:ies E_ven if
the patient died quickly; the family-rnember plaintiffs:-have experienced the-anguish of .
seeing theirspouse or child in-pain and of watching them pass away,and then:
experienced the further emotional distress of forever losing them. The tegai polscy
problem is that a once and for-all lay jury is basacai#y asked to judge whai; the
approximate financial translation:of this purely psychological loss:is.. . 4
Anotherimportant body of .empirical research:has.discovered first. that white }urtes are
only half aslikely to find:in:favor of piamtaff~pataents in:medical ma(practtce cases as. .
they are in automobile accident cases, the average. awards. (or settlements) for the. .
medical malpractice cases are three times-as: ‘high for:the same kind ofi njury and.-
disability. [FN51] Even within these malpractice cases themselves, the average awards
in the top quartile are approximately ten-{imes: h;gher than those in:the bottom quartale
for what scientists have appraised as essentially: the same. sever:ty of injury. [FN52]

A further consequerace of this dispartty and- unpredlctabsirty surroundmg the uEt;mate
‘jury verdict is that'even the clear medical negligence cases are far harder to settle..
[FN53] This bath deprwes the victims: of the immediate relief needed for their basuc .
financial iosses, and imposes onthe. general public (i.e., future patients) the far greater_
financial costs of administering: maipractlce iltlgataon wh:ch we ;aay for through both
health insurance premiums and taxes. . -
The ideal (and-ethical) solution to-this definite: fegai probiem as not to have our..
lawmakers simply impose a:cap on-how much:the jury can award for patient pam and
suffering.:If we'wani'to be truly: fair, we *218 must, instead; develop and.provide to. _the
juries a set of damages guidelines, based not just on the:severity of the injury, but also
on the age of the victim. In-other words, our-legisiators, not just our juries; should ...
finally recognize that there'is & qualitative--and thence a quantttat4ve~~dufference inthe
pain felt by an-eighty-year-old patient with.a limp-and-a twenty-year-old patient
rendered bhnd both mca;rrecE as a: resuit of mlstakes made by the:r respectwe health

‘care givers,

e Congress’ adea! role' ':then should be to pass a iaw requtr:ng alE states to estabissh such a

guiidelines: systern to replace both thair at-large jury verdicts and their meqwtabie, non+
inflated darmages cap regime. Each state.shouid create its own body--consisting.not Jusi_:
of doctors; lawyers, and insurers, but-also of past and future patients--to appraise an .
array ‘of injuries (i.e:, being crippled; scarred, oriosing-a tog), the duration of the pazn
(i.e.,;to ababyor to her grandfather), and the like. Oncethe, combunatlon of these
vartous factors have been graded together (rangmg from one to:one: ‘hundred, not’ }ust A
to F), then financial numbers should be attached.to each. Those figures.must be based .
on the total amount that pebple in the state want to’ spend on compensating: all: of their
annual patient-victims' pain and suffering, divided by. both the seriousness of the various
injuries and the percentage of occurrences that each type represents of all injuries.
After that legislative and administrative initiative has been.completed, these guidelines
(i.e., damages scales) can then be given to-the jury to enable it to rationally appraise
the appropriate financial compensation for what regularly are rather idiosyncratic cases.

- As we ‘gain more experience with more cases across the country, these-guideiines bodies
can be recalled to expand or even to revise its figures, .
Such a regime is obviously much fairer-fo all patients (in the three pataent -roles. .
mentioned earlier) than ocur two current legal-schemes--either unguided jury discretion
or a one-sided legislative cap with no damages floor. It is also much: more efficient in-
two respects. First, both trial judges and appeals courts will have sounder footing on
which to make their judgments about whether the jury numbers were unreasonably high
(or low), Second, both sides to the case will have -a bigger:incentive and assurance in
having their lawyers reach a pre-trial settlement rather than putting themselves through
the trauma and expense of a protracted trial (where malpractice suits dwarf automobile
accidents in both the percentage of claims that go-to court-and the length of time to



receive a-jury verdact} [FNS4] - :
*219 While pain‘and suffering is ‘obviously the most vssabte law r@form issue: here, and

the one most in néed-of a fairer stance, another feature of malpractice damages-
reguiarly constrained by stdte legislatures and debated in Congress relates to the
victim's:financial losses. More specifically, even more states than those-that have:
restrained pain and suffermg awarcis have. enacted sorme version of: “coltateral source .
offsets™ ]FNSSE .
This phrase means that the part of the pat;ent vnctsm 5 fmanmal [osses wh;ch are
covered by other formsiof compensation—-such as health careinsurance or the employer
making:up. for the lost pay--is to be deducted from the tort- award, [EN561-In my
previous ‘writings and testimony 1 have always. supported this brand of general tort
reform; but oraly if ‘another key financial item is'added to the: award. [FN57]
The standa rd rationale: offered by its political proponents is. that:this offset will ehmmate
what'is labeted a "windfall"-double payment to the victim from-two. different insurers.
EFNSSi The 'oppohent's, response is that'if we: feel committed to-a "free” market .
economy,: the prmmpied way o ehmmate suich-double payments is to have:the fn’st party
insurers’ ‘simply include in ‘their contracts with potential victims this additional term. Any
: __heaith care expenses or: tost wages recovered by the victim from a "gutity“ thtrd party ..
“and its tiability insurer:are to be retumed to the first party insurer. More. amportaﬂt
.though from the point of view of those of.us'who ultimately bear the cost burdens of ali
of these’ brands of insurance, is the necessity of makmg our:first party msurers bear
‘these costs. First party insurers spend less than 10%of their revenues on acimmastratwe
and litigation expenses; whereas-medical liability insurers spend 55% to 60% of their.-
revenues that way, which we eventually pay for as part of our health carg expenses.
These are the key reasons: why my ALI partners and T-have long advocated both a
collateral source offset for financial damages and guidelines for pain and suffering
damages--not just for medical’ malpractice cases, but-also for:all personal injury tort
litigation. [EN59] Neither of these changes would be justifiable;, or even ethical, unless
accompamed by a key reform regarding the way thelaw treats the v;ctoraous p!amtlﬂ’s
major use of these two damages-items--paying their-lawyers! fees: '

%220 The standard pract;ce developed by our.free market in legal services for tort sults is
“ that while'the defendant's attorney is paid on.an ‘hourly basis (with the fee rate.

'dependent on the lawyer's reiative talent and reputation), the plaintiff's attorney ss pasd
only if he or she‘wins the case. [FN60] That “contingent” fee is always madea- o
percentage of the award amount, typically one-third of it {but sometimes rising: as the
award figure gets ‘higher). That kind of lawyer reward has always seemed justifiable in
our tort law market not 3ust because it-pays.for the. at:torney S work in cases that do not
succeed in the caurtroom, but also because it gives: the lawyers a strong personal.
incentive to carefully assess the merits of. eachcase before deciding to take it on, or
even to continue pursuing it after assessing the ‘host of pre-trial witnesses. ..

As always, though reacting to the relative unpopularity of tort lawyers, the standard
legislative response has beén just to impose a ceiling on. permissible: plaintiff fees, The
typical-statutory measure (again begun in California bhack in 1975)-s tocap the
percentage at'40% for the first relatively small award or settlement amount, and then to
reduce the lawyer's share down to as low as 10% as the damages figure rises.: [FNG61]
Actually, it was Florida that made the more rational judgment.of basing that shiding fee
ceiling on when the case was resolved--such as-by pre-trial settiement, by jury verdict,
or on appeal. [EN62] That'system is better for the public, not just private, interests
because it encourages mare voluntary resolutions of these cases by both sides. The .
defendant doctor can pay less while the injured patient ends up with.a higher amount by
settimg the case earlzer without the !awyers having to do more work and-thus get:tmg
paid more.

However, the rather immoraf as well as irrational feature of either of these brands of
legislative policy is that they only seek to restrain the fees, and thus. influence the
judgments of the injured patient's lawyer, and not the judgments of the lawyers
representing the doctors, hospitals, and their liability insurers. Contrary to the standard



myth that plaintiffs’ lawyers are much better paid than their defense-side counterparts .
(fueled by the huge publicity given to such.record- settmg £ases.as the $250 billion.. . .
tobacco suit settlement), [EN63] the average plaintiffs' Iawyers ear‘nmgs are roughly the
same as those on'the defense side (as must.be the case in this free market settmg)

*2271 Thus, if we feel we. really need to reguiate this one branch of the. iegal market, the
on[y ratuonai as weEl as ethical brand of regulataon is to.impose such’ restramts on. both
sides of these Cases,. After all, we. have. to preserve a reasonably level iegal field by
ensuring: that.all of the hlghly skilled: tort lawyers do not feel financially motivated to
move over to the defense side where there are no caps on how much higher, they can be
paid than. thew opponents And remember itis not the dectc)rs hospitals, and. their. .
insurers, but the past, present, and. futire pataents (some of whom are even piamteffs)
who are actually financing those fees as part of their overall health.insurance costs.

More tmportantfy, though, if we want to embark on a productlve and pranc;pied reform of
medical maipractjce damages, we should. combme that collateral source offset and. pain
and suffermg guidelines.reform by adding another feature. to those damages awards-—
the winning piamtlf’r"s reasonabie attorney fees That “reasor\abaiaty" Judgment agam
should rest.on seme. sens:ble gundeimes propesed by neutral litigation experts, and .
_-based onthe nature ‘and. compEexfty of the case and the time at which the complamt was
resofved: {and thus the. amount of. work the | awyer ‘had to do). Just as we aiready do in:
litigation, those Iega! fees are realistically Judged to ‘be just as much a part.of the
victim's damages as the additional doctor fees. [FN64] We should not, then, feel
competied 1o have a iosmg plaintiff pay. the defendant's fees because: first, the piamtaff
was not being negligent in filing the suit (unlike the losing defendant), and second, the
doctors and hospitals are already fully insulated (via majpractice. Insurance) against
these legal costs--—samethmg that the past and future pataents have already paid for as
part of their health insurance or medical fees. L : . _

. VI Who Should Be Legai!y Responsab{e?
This packag;ng together of all the iegrtamate changes in damages awards. in our. mecincaE
malpractice system":deaity in.all torf.suits--is a. moraﬁy moderate reform because it.is
: -desngned to.serve general pubi;c needs: rather than just spec;ftc prlvate interests. We

kS ‘must: mcagmze ‘though, that there is an zmportant and Iegmmate group. whose needs

would not be fully servecf by any brand of damages reform: the individual phys:caans _
who are being.sued."

One aspect of thls is the major dlfference between msurance premeums experaenced by
obstetricians and surgeons and those expenenced *222 by doctors in specialties. [FN65]
Neither. the. typically: unfair. damages caps.nor-the very fair damages guidelines can. do
much for the former group who are far more. E;keiy than the latter.to be producing both
patient injuries and lawsuits from their brands of treatment, This.is why, for example,
numerous obstetricians now feel com;ae!led to stop. defwerang babies and just
concentrate on things like birth.control and other gynecology roles. [EN66] However,.
even though it would reduce their premium costs to around one quarter of their annual
costs, their counterpart gynecologists, psychiatrists, general practitioners, and all other
physicians still experience or face the risk of the personal burden and emotional distress
of being-personally sued. Not.only must they devote a considerable part of their time
and effort to defending the suit, but also they must bear the cost to their reputation and
personal lives of. being publicly found negligent (which my HMPS partners often found to
be due to incorrect judgments by our lay juries). [EN67]

Since my HMPS partners often found these negligence (or nct) verdscts to be based on
incorrect judgments made:by our lay juries, we need to repair that branch of the law
even more than the damages awards. As scholar Philip Howard efegantiy displayed in his
recent book The Collapse of the Cornmon Good, the best way to effect this repair is not
by once and for all giving jury members better guidance about whether or not the doctor
was negligent, but by replacing the jury system with what I would label a Medical
Liability Tribunal. [FN68] A pioneering pilot program to demonstrate the effects of such a
system has been developed for obstetrics cases in Massachusetts by my HMPS and AL



partner, Dr. Troy Brennan; and whether to authonze such a tega& expeﬂment is now
being debated‘in our state legislature. [FN69] -

I have long’ supported ‘this effort because'such a full-time administrative body
(analogous to every state's workers' {:ompensatzon boards for workplace injuries) would
be compr;sed 6f people with real'medical, as well as legal, expertise in deciding whether
negligerit treatment actually’ caused the current dssablilty of the ;:satient pfamtlff *223
Another important benefit of such éxpert’ af:curacy replacing’ reguiar law errors’is the
reduction of the extensive delays experienced in ‘reaching a maipractlce verdict. Not only
is the admmastratave process much faster than the tort system, but also both sides
would have a much’ greater incentive to settle the¢case mthout a tr;ai rather than
gamble on a future Jury makmg a mastake in their favor.

The next big step, a substantive change is one that my ALT cotieagues and 1 fashioned
for respondmg to Ieg:tlmate doctor concerns about ‘our current legal (not just jury)’
regime. We should réeplace the traditional personai liability of individual physicians by a
new full- biown enterprise’ liability -of health care ‘organizations. As we- will see; this -
change will‘actually serve the mterests of patients as well as doctors. Thus, we ‘were
pleased ‘to learn that'in her earlier rofe, Hlilary Clinton was persuaded to: make this"
-proposal the key maipractsce recommendatson to her’ husband's administration as part of
their broader health care reform. EFN?GE We were ali'saddened, though tohear the
doctors’ re;aresentatives ( both the AMA and the Phys:caan Insurers Assocnatson of :
America (PIAA}) saying to ‘Congress, 3"please don't take our liability away from us.’
Instead they advocated various caps on the amount that the mjured patlents and the;r
anyers cansecure in the courtroom.

Of course, this truiy moderate reform would apparently make a'radical change in our
historic "corrective justice" theory of tort law, [FN7Z1] making the cuipable actor pay for
all the damages he has inflicted on the innocent victim, However, especially in medical
malpractice, that tort principle ‘has tong been transformed by our free market creation of
liability insurance. Almost always'it is'not the negligent physzc;an but his insurer who
pays all of the costs of these suits; with present and ‘futiire ‘patients ultimately paymg for
that matpractace insurance: throagh the fees.charged for their medical services, In'sum,
tort law is no longer "correctmg" an “mjustice" done by.a "guilty” ‘doctor to an "innocent”
pataentwwh:c:h the law has not been domg ‘anyway becatise of the’ regular m;stak@s '
made by our legal system in judging whether a negligent injury actually took place’in -
our medical system. From an economic perspective especially, it is the insured public in
general who co!!ectzve!y bears the cost of these mJur;es and thas part of our Iegai
system o

The'law itself has atready made some s;gmf cant moves ‘away from pure ;ndavsduai
physician liability. Under general tort theory, the hospatal *224 has always been =
vicariousty liable for the negligence of the physicians it is ‘employing, just like it has been
for the nurses and other staff members who are involved in a substantial number of - -
these cases. The hospital has occasionally been found liable under the "agency” concept,
based ‘on the apparent authority it'is exercising over non-employed doctors dealing with
patients in the hospital's emergency, radiology, and anesthetic rooms. [FN72] Yet
another legal doctrine used here'is “corporate” liability, for failing to check the original
credentials ‘and ongoing performance of the independent doctors whom it permits to
come in and deliver babies and perform operations inside its facility. {[FN73] Hence, even
if it is the patients who have personally picked their doctors, the hospitals can be sued
for negligently failing to maintain qualifications and performance -of their doctors.

Having analyzed these judicial starting points, my ALl partners and T fashioned our
proposal arguing that legisiators go ali'the way and make hospitals and other heaith
care organizations bear liability for alf physician negligence, as they have long had to do
for all nursing mistakes. Not only would this largely relieve obstetricians and surgeons of
the emotional as well as financial burdens of litigation and liability insurance, but also it
would leave patients much better off ‘as the supposed beneficiary of the three functions
that modern tort law is supposed to be performing for them.

First, enterprise liability is much better than individual doctor liability in ensuring that



patients who have already. been neglsgentfy injured are.going.to-be fully. compensated,
because the regular surges.in insurance premiums for high- rask specialties: have led -
many., abstetrtc;ans and surgeons to reduce cesimgs ontheirown. maipr‘actuce snsurance,
[FN74] That step has actuai!y ;mposed ‘de-facto caps-on how: much the-most. serfousty
injured patients can.recover for their financial losses. as;well as for their pain and. .
-suffering because faced with a-multis mali;on dollar and iargeiy uhinsured jury verd:c:t
50mMe. docter-defendants now.use another branch of our Iaw~»~bankmptcy——to relaeve
themseives of that itab;laty s
Second enterprtse i:ab;lsty reduces the admsmstratwe and iegai costs of overail
'malpractsce insurance, which'is about double the percentage of our automobile hahzirty
insurance; [FN75] We would no longer have multiple defendants (who now make. up -
. around one.quarter of *225 all. matpractsce smts), §FN76! each of which: has to have both
separate legal. counsel and liability insurers. [EN77] This also makes it more likely that
the parties will {as my Harvard, co!ieague Roger Fisher.once: put it) "get to yes" [FN781 in
negotiating a-peaceful: settlement to the suit because only one defendant has to agrese
with the p!amtufﬂpahent on the appropnate terms. There'is also no longer a group.of
- defendants having to determine how: to divide these damages amoﬂg themselves.
“Third, tort law's’ most :mpartant roie, injury preventzan is also the one most likely to be
‘enhanced; ‘by: the ‘move from individual physician to: orgamzatuonat habiisty iFN?Qi Ini .
contrast with the dacmrs who' typlcaiiy are fully.insured’ against. damages payments,
hospatafs and. other heafth care bodies have always ‘had either. experience-rated.or-pure
self insurance agaznst mat;aractice suits and awards. [FN80] Thus, they have: the real .
financial mcentxve to take the steps necessary to. provade better and more. effectave
patsent care.
True, even fuily msured doctors have a strong mcentwe to reduce the emotlonai and
reputational burden of. lawsuits that assert.they were. negligent in treating:their. pataents
However, they weu}d face somewhat the: sarme burden and’ incentive (iike the nurse-:
~ employees) even, if we moved. from individual to enterprise. iiablllty But-as:we have -
already. ieamecf from the product Esabti;ty settmg, the:best tort way to reduce ;njunes is
to add.to our. tra_d;tionai concentration on. momentary and. ;nadvertent errors:by an. -
'mdiwdual-a new: orgamzational_lncentwe to find a-common: pattern in-all -the andav;duat _
_ __ne that can. thera_--.effectweiy be: deaitf._ th through 3 safer mode of treatment
lFNS:ii :

One.of, those commgn pattems may weﬁ be doctors whg are most pmne to make these
mistakes: in treatmg their. patients. Thse respons;bie orgamzatlon thus has this legal..
mcent;ve to create an internal peer review committee as one of its quahty assurance -
programs, " This cammsttee should consist.of a few top: physsczans who regulariy review -
the performance and patient. results of their colieagues whether or not these have
produced lawsuits upheld by juries, “I“hey then make. expert. Judgments as to.whether
any detectable individual: pmbiems are'the resu!t of thelr skills or their work settings, -
and what must be done to remove either source, The fact that we have always made the
alrf:nes,*zza not the pilots, bear the legal responsibility for-any plane crashes [FN82]
shouid be the role mode! to reduce what our HMPS found to be a far greater aggregate
risk in the hospztal than up.in the air.... ..

In contrast with what I :stated earlier abaut maipractsce damages, I am not advocatmg
that Congress enact a law mandating a national move from mdtwdua! to organizational
medical liability. Instead, as my. ALl.partner. Ken. Abraham and 1 proposed a decade. ago,
the more sensible step ;5 for various states to conduct their own ‘experiments about the
appropriate desrgn of thts more radical (but equaﬂy ethical) reform .of our existing judge-
made law. [FN83] We were pleased by the more gthical brand of federal reform.
introduced by Wyommg Senator Mike Fnziin July 2003, His proposed Reliable Medical
Justice Act aimed to provide federal funding for such, state experiments, as long as the
states also conducted detailed anaiyses and made reports about how. they were working.
[FN84]

One key issue is whach is the appropnate ent:erpnse to bear such resaons:bahty——ﬂar
example, the hospital or the HMO? In more and more situations, we do not need to




make that choice because the two bodies are legally related; Where they are totally-
separate, though; the hospital is likely the better candidate to be the presumptweiy
liable organization because it has a better intéllectual and adm;mstratwe capac:ty than
an insurer tomake our health care safer, not just cheaper PR

Any such: organizational lability must’ then be smposed not only for negligent treatment
that takes place inside the hospital, or outside to’patients who have been treated before
or after that mistake, but also ideally with respect to patients who never came mto the
hospital because their conditions were misdiagnosed in the doctors offices. If, as ™
regu!arly happens, the careless doctor is affiligted with-mare than one hospital, then the
one'where he or'she does most of his or her work’ (wh:ch should be designated’ forall’
doctors in the ‘'state) would bear the legal respensabihty for that Tatter case. But within
that broader statutory framework; the various hosp:taEs and HMOs should- still be: free to
negotiate and agree:to-any contractual reallocations about the financial costs, the
design, and the administration of safety procedures. The costs of this enterprise I;abilaty
regime, |1ke the current cne wouid be patd for by the patrents and thesr heatth care

iHSUI‘EI"S

' : i *22? VII Fauit Vs, No Fauit Liab!hty _ Lo
Wh;le the iegaf move from individual to enterprise: medical liability shauld be made on
the state level, federal law must make it clear that state Eeg;slatures are free to make
this move if they so'choose. State governments should also give the same freedom to
their health care bodies to begin experimenting with' what I have long advocated as an
even more radical reform=- moving from fauit-based to no-fault medical liability. This is
an ethical step because it will treat the patient who is m;ured in the hosp;tal m
essentially the same'legal fashion as anurse mJured there. -

Tounderstand why it is also avery productive move, we should compare no-fault
liability with-current medical malpractice in terms-of the three basic tort pol;cy
standards. The most obvious ‘gain from no-fault-liability is that it will ‘provide =
compensationto everyone who was injured by their medical treatment, not Just to those
patients who were able to'detect-and prove to @ jury that some identifiable’ neghgence

' icausedtheir: mjury “This, appreach is also financially feasible because rezmbursmg the

“costs of those injuries would ‘add just a tiny fraction to-our ‘constantly surging $1. 4
triflion health care budget [FN85] (some part of which is aiready spent to give the
additional care needed'by medically injured pattents) More importantly, if we’ do foiEow
the workers' compensation model, we would-actually be stabilizing the costs of B
reimbursing injured patients and reducing the humber of injured patrents A

This legally required medical injury compensatmn should be provided aniy for reiatweiy
serious injuries--such as those that last for at'feast two months While the more sl;ghtky
injured patients would thus be formally’ depnved of their current {egal r;ghts if their
injuries 'were due to negligence, the fact is'that they typically are insured agamst those
short-term health care costs and lost pay, and would rarely be suing for such pain and
suffering. Even for thelengthier medical injuries, this no-fault compensation regime
should be reimbursing patients for just their net, not their gross, losses; leaving first
party insurance to play the same primary reimbursement role that 1 have also’ endorsed
under the collateral source offset principle, even for fault-based liability, * '

Next, following the same principle of workers' compensation for injured nurses, the net
wage'losses to be reimbursed by no-fault patient compensation should be'based on-a
scale ranging from 100% of the *228 pay lost by low-paid workers, to 80% of the
average worker earnings, and down to 50% or less of the lost earnings of those at or
above three times that average (though ideally these céilings should also be adjusted by
the number of family members being supported by the now-disabled patient). This'is
actually a much more equitable form of legal redress because it is the working class
majority of this country who will bear the bulk of the costs of this regime (as they now
do for malpractice litigation) as a portion of their public and private health care ;
premiums. The more weli-to-do families, who have always been far more likely to be
fully insured for all their health care treatments, can also make sure they have invested



in private disability insurance to cover their additional lost pay {(as we already do above
our basic Social Security plan). Foliowing these principles, our HMPS research found that
the costs of this far broader and fairer brand of medical injury insurance are fully
affordable when c:ompared to the present expend;tures on’ matpractlce iltagatton and
insurance. :

This far broader; no -fault medical compensatxon costs no'more. thaﬂ our- much maore
limited fauit*based liability system bécause the administrative experzdutures for the
former regime will be substantially lower’ than for the latter. In contrast with'the 60% of
‘medical malpractice administrative costs that is 3argeiy spent on determmsng whether an
injured patient is entitled to any redress ufder tort law;just-a 20% share is'spent-
'aémmastermg workers' compensation prowd;ng for faster fa:rer and broader benefats
for mjured nurses and other care workers. :

It'is trie, however, that the costs of- admintstenng ano- fau!t med:cai i:ab;hty regime -
would ‘be soméewhat’ higher than for waorkers' compensatmn The key reason is that'some
of the former cases would require-a judgment about whether the doctor had failed to
make the correct: d:agnos:s or treatment that’ would have cured the nrlg;nai patient's
;Iiness but instead-aliowed it to develop-into a permanent disability.or: death. ‘However,

- our Harvard Studies found these "close calls‘* to be just a smaii share- (around 5%y of

o disability (or death).

"-the total number of med;caliy produced injuries; This is just'a: fraction of the far more -
difficult judgments that are now made about medical negligence--which: include not just
d;scovenng whether someone was at fault; but also whether it was thus pamcular
mistake that actuaily’ gave rise to the'current disability.’
Yet another benéfit from this no- fauit gystemis that' eventuatiy doctors wouid feel lzttle
personal need to contest such claims. Indeed, just like supervisors now do for their -
injured ‘workers; they would be far more likely to help rather than hinder their injured
pataents attermnpts =229 to secure this crucial and fair cormpensation for their addttuonat
‘Health care costs and fost earnings. Patient groups should also 'embrace rather than -
resist this idea of moving from our current slow and expensive process of frying to'get in
front'of a one-time lay jury to ‘decide whether the doctor was' at fault, to'the streamlined
. process’ of a full-time expert tr:bunat (made up of both expert doctors and lawyers)
judging’ whether prevmus hea th care was. '-one.'nf the causes of the pataent’s current -.

As we have aEready wztnessed wath my earlser reform proposais this’ oW bnngs s to an
even more important legal policy dimension ‘than providing more equitable compensatnon
thmugh more economical administration for past’ injuries--securing more effective
prevention-of future-injuries. This: last feature is the key reason why we ‘should fiot be
tempted to adopt for medical m;urzes theé even more equztabie and inexpensive Medicare
and Social Sécurity models, which reguire proof only of the current dlsabaiaty and tts
financial losses’ without regard to causation. [FN86]
Our lengthy experience with having limited no-fault workers compensateon for those
employees injured on the job (rather than at home, for example) provides legally and
financially responsible employers with'a major int:éntive to invest in and undertake
serious efforts to make their workplaces ‘safer, and thus‘hot only prevent future injuries
to their staff, but also reduce this brand of their productive costs. [EN87] The most
revealing research appraisal of this feature of workers' compensation was done by my
Harvard colleague and ALI partner Kip Viscusi, He discovered that, by comparison with
government regulation of employer actions under the Occupational Safety and Health
Act {OSHA), [FN88] which rediiced workptace deaths by around 2% to 3%, the
experiance-rated workers' compensation laws are annually preventing 25% to 30% of
what otherwnse wou!d be fatai acc1dents or dzseases mﬂ;cteci on empicyees by their jobs.
ENBOT
An even bigger gain might well be achieved under no-fault medtca injury law. Even
though our HMPS research in-New York, Colorado, and Utah found that the majority of
medital injuries are covered by what were then judged to be blameless forms of medical
treatment, the fact that even these patients' damages would ‘have to be paid for *230 by
an experience-rated or even self-insured hespital or other health care body would give



them all a major legal and financial incentive to make. ti’us form.of medical treatment
safer.as well as more: productive..: _
Numerous hospitals, HMOs, and physaaan farms couid potl thelr f;les about ait pattent
injuries they needed to compensate and how. exactly they were covered. Using this raw
material {and aspiring-for a futlre Nobeﬁ Pnze), medical school and other scientific
scholars would be able to.devote some serious research efforts to devising the.
procedures.and. inventing the techno ogies: that wouid hetp prevent future heatth care
injuries,.-notjustcure.the. original patient d;seases s
Both-my-ALI-and. HMPS scholarly partners have iong been commxtteci to the vaiue of thss
truly radical-tort reform However,.I should make ciear that we have.not been...
advocating,:at least- -at this stage, that our: ieglslators (even at.the state, let alone federal
level) should be mandatmg the rmmediate repiacement of our long-term, fault-based
maipractice law by this-brand of no-fault medical injury compensation. Instead, we need
some-serious-experiments-of-this type to.be.engaged. in by.such bodies as the Harvard
Health.Care System, All we need from the legislatures are statutes that exphcatiy permit
this to be. done-{and.ideally. offer.some financial aid, as Senator Enzi-has been calling -
~ for), as long as these plans meet the. kind. of truly. fa:r standards synops;zed here and
e!aborated in my:book Medical Mafpractsce on Trial. i
indeed as' I discovered whsle working on the new. editlon of my Sports and the Law text
iFN90§ there has been a surge in-lawsuits agamst the team: physrc;ans in professmnai
sports, ‘especiaily in the more: dangemus sports, footbail and hockey.. ;FNQlE These suits
are filed by players who were injured.on the field.of the ice, who then found their
injuries.and professional careers aggravated rather:than alleviated by the doctor care
provided by their teams. EFNQ:ZE These. sports mafpractsce cases tend to produce far .
larger awards and settlements because of the way the.average player.salary has.surged
under major league unionization. -On. the other sqde, though, a considerable. number of
both.dectors and.insurers. have recently dec&ded to opt out. of. tE’NS specaﬁc branc:h of .their
professional-lives,
Thus, what 1. have proposed as an ms:ghtful (and also popular} exper:ment here wouEd
be for.the National Football League (NFL) and/or. the National Hockey League {NHL) and
their. piayers unions; the *231 National Football League Players Association (NFLPA) and

' the National Hcckey League Piayers Assoclata_on (NHLPA), to design and put into -

" operation the:specifics ‘of this no-fault regime. The.doctors should be made part- t:me
employees--ideally, of the league; not individual. teams, in order to avoud the tension.
between the wishes of the injured- piayer S famsly and those of has coach that pmduced
many.of these cases. Then, both the actual. losses of the zn;,tured piayers would be. fully
compensated-and. the feagues. wouid have t:he mcentiva to make their games. somewhat
safer. The players as:a, whole; -as-well as the team dactors wouid fmd this:to be a-much
more productive as well as: am:cabie anstrumant for shapmg game care than sendmg a
few. (usuaily retired). players off to ccurt : - . : .

VIII Conc{usmn . .
1 trust we have ait now seen what 1 ‘meant by.advocating "radically moderate” as well as
ethical law reform. This approach-has us looking for. a host of legal changes, ranging from
the most obvious issues on.the surface,; to those that address the fundamental problems
generated by the interplay of medical, legal, and even ﬂnanmaé regimes. But to be truly
ethical, we must only endorse reforms that, rather than cfessgned to serve the special
interests of any one (or even all) of these groups, focus instead on the truly public good--
protecting the needs of past present, and future patients in.all three of these important
citizen roles.
That is why my HMPS and ALI coiieagues fashnoned the three brands of maipractace law
reform 1 have presented here. The first, damages guidelines, seeks to ensure that
already injured patients secure all, but no-more than they actually. deserve to redress
their fosses. ‘The second, moving from personal to enterprise lability, .not only gives our
doctors some insuiation from the special. emotional and financial burden that this.
litigation regularly generates for them (far more than any other profession's experience,



-including. lawyers, judges;. and iaw professors), but also gives patients much better . -
protection, both in real;zmg thesr legal clazms and enhancmg their initial medical -
treatment.

Qur most radical malpractace reform-_—movmg from fault to:no-fault liability and thus.
treating xn;ured patients in the! same: fashion:as en}ured nurses--is potentially the most
productive.on ali of these patient dimensions.. ‘We should hope, then, that we will have .
both a legisiative referm that makes such an experiment. legally. permissible,.and.a truly
ethical enterprise like the NFL or NHL that can then give us ail the beneﬁts of thelr
experience in that. new Iega! venture Rpne _ P B s

[FNall. Henry L Fﬁendly meessor of Law Harvard Law School Thns Artif:le will a!so be
the first .chapter in'my ongoing book project, Radacaiky Moderate Law Reform, with: later
chapters devoted to such other contemporary public: poitcy issues as "Enhancing Worker
Lives Through Fair Labor and Worklife Law,"” "Renovating Our Recreational Crimes” (about
using marijuana and betting on sports), -and. "Censt;tutlonaixzang and/or Demogratizing
“Qur Lives” {(about abomon affirmative action, and gay marriage). This key part of that.
_work is'largely based on: (1) the: major empmcel research project that I engaged in'with

U my partnersiin the Harvard Medical Practice Studies. {(HMPS) in New: York,: Colorado, and:

Utan, mvestlgatmg the risks of both medncat and Eegai mastakes beang ‘made here; and (2)
the tort reform; progect that 1 did’ with'my partners for the ‘American Law Institute (ALI),
---dev;smg the most. effi cient.and: a!so ‘ethical reforms. of: all. tort.law,: mciudmg ‘medical .
malpractice. For two books that synopsized those reports in connection with the sub;ect
of this Article, see Paul C. Weiler, Medscai Malpractlce on Trial (2001}, PauE C. Weiier et
al., A Measure of Maipractice {1991)..
Thls Article also relies on a host of other schoEarEy anaiyses wr:tten over the last decade
especially by Dr. Troy Brennan who was not oniy my partner in both projects, but was
rendered especially expert.in.this field by. havmg gone to-both medical and Jaw school.-
For an update of the key data about medical injuries and Iawsunts, see Vasanthakumar N.
Bhat, Medical Malpractice: A Comprehensive: Analysis (2001). For a depiction of the key
principies that should now govern ail legislative tort reform, see Charles Fried. & David
. Rosenberg, Making Tort Law: What Should Be Done; and ‘Who Should Do It {2003) For.
‘the viewpoint of a: promment iawyer advocatmg serious ‘tort reform for the ‘common -
‘good,” rather than just the interests of lawyers or doctors see Philip K. Howard The
Collapse of the Common Good:: How America’s Lawsuit, Culture Undermines:Our Freedom
(2001). T want to thank Dr Brennan, Dr, Howard Hiatt, my co- ~chair. of the HMPS, and .
Professors Kip Viscusl and Ken Abraham, my other partners in the ALT tort reform -
:schoiarly effort for the:r reaiiy helpful ccmments and suggest;ons for this Artfcie
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