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PRESS RELEASES

Wisconsin Hospital Association: Wisconsin Overwhelmingly Supports Medical Malpractice Cap
8/25/2005

Contact: Mary Kay Grasmick, WHA 608-274-1820 or 575-7516 (cell)
New poll shows 75 percent of those asked support reinstating limit

MADISON (August 25, 2005)------ Concemns that health care costs will rise is just one reason why the
public supports reinstating a cap on non-economic damages in medical malpractice cases. Just six
weeks ago, the Wisconsin Supreme Court struck down the cap, but according to a statewide poll
released today by the Wisconsin Hospital Association and Wisconsin Medical Society, public support
is already overwhelmingly in favor of putting an effective cap back in place.

More than 75 percent of Wisconsin residents who were asked said they would favor a new law to
reinstate a limit on medical malpractice damage awards that are related to pain and suffering, Support
is so strong, in fact, that it carries to the voting booth as 68 percent of the respondents said they would
be more likely to vote for a candidate for the state legislature who supported a cap. That sentiment is
derived from a bi-partisan sampling of 500 Wisconsin voters, including some who said they had filed a
personal injury lawsuit in the past.

In addition to rising health care costs, respondents said they fear that without a cap, a medical liability
crisis will force doctors to stop practicing in or leave Wisconsin. There was also a fear that access to
obstetrical care and life-saving services, such as brain surgery, will be limited.

Experiences in other states prove these concerns are very real. Skyrocketing medical liability
premiums have caused physicians to stop practicing in states without caps, such as Oregon,
Washington and Illinois, to name just a few. Trauma units have closed in southern IHinois, and one-
third of the obstetricians in Oregon have stopped delivering babies in that state only three years after
losing their cap on non-economic damages.

WHA Senior Vice President Eric Borgerding said Wisconsin can’t afford to take a *“wait and see what
happens” position. ‘

“We had an enviable medical malpractice environment before the Supreme Court struck down the caps
because it protected injured patients while ensuring that all patients could access medical care,”
Borgerding said. “The more the public learns about the consequences the high court’s action will have
on their access to health care when they need it, the more supportive they are of restoring the cap.”

Gene Ulm, a partner in Public Opinion Strategies, the polling group that conducted the study for WHA
and the Society, agreed with Borgerding. Ulm said the results clearly show that residents here don’t
warit to repeat other state’s mistakes.

“Support was strong, 66 percent, even before respondents were asked to react to factual statements that
described how access to health care changed in states without caps,” Ulm explained. “After they heard
that high medical liability premiums cause physicians to leave, trauma centers to close, and women to
show up to deliver babies without having any prenatal care because there was not an obstetrician in
their community, the public support for reinstating the cap goes through the roof.”

http://www.wispolitics.com/printerfriendly.iml? Article=43111 08/25/2005
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When malpractice insurance rates soar, it leaves rural and inner cities areas particularly vulnerable to
physician shortages. Sandy Anderson, president of St. Clare Hospital in Baraboo, said recruiting and
retaining physicians is an on-going challenge. One made even more difficuit now.

“Physicians are in demand in all areas of the country,” said Anderson. “Rural hospitals in Wisconsin
are not only competing with larger cities for doctors, but with other states.”

“The difficulty we have is getting physicians to come to a rural area to practice,” Anderson continued.
“That difficulty is compounded if they won’t even consider coming to Wisconsin.”

Borgerding emphasized that 89 percent of those asked said the Governor and Legislature should
consider this issue a “priority.”

“Cleariy, state legislators should know that their constituents are concerned about the future of health
care in Wisconsin, and they are ‘willing to vote for those candzdates who support making health care
accessible to all citizens in our state,” he concluded. '

T Send tms article to a friend

Close Window
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PRESS RELEASES

Wisconsin Medical Society: Poll Finds Strong Public Support for Cap on Medical Liability
Awards
8/25/2005

For Information Contact:

Steve Busalacchi

{608) 442- 3746/800-762-8977

Cell (608) 576-2274 Steveb@wismed.org

Public fears higher health costs from unlimited awards

Madison (August 25, 2005) Wisconsin voters want limits on intangible awards, i.e. for pain and
suffenng, in: medica} lla‘mhty cases, accordmg toa statew;tde mel conducted in mid August. -

When asked whethez Wisconsin should Cap NOn-economic damages to prevent both hlgher health costs
associated with frivolous lawsuits and unnecessary medical testing, 66% agreed and only 28%
disagreed.

Public Opinion Strategies, commissioned by the Wisconsin Medical Society and the Wisconsin
Hospital Association, surveyed 500 likely Wisconsin voters. The poll found a majority wants the cap
on non-economic damages reinstated, despite the Wisconsin Supreme Court’s recent ruling that the
state’s decade-old cap is unconstitutional.

“Voters understand the connection between unlimited awards and the consequence of higher health
-~ costs,” said Susan Tumey, MD, CEQ/EVP of the Wisconsin Medical Samety In fact; for certain =~ - -

medical specialties, such as emergency medicine physicians; liability insurance costs total almost 40%

of practice expenses.

The mayor of a small community in southern Illinois is so convinced of the need to control liability
costs that he successfully spearheaded an ordinance last year that created an award cap. That Council
action followed' the departure of the region’s two brain surgeons.

“When they decided to close their doors and relocate to states with more favorable malpractice
insurance rates, it left the lower third of Illinois without a neurosurgeon,” said Brad Cole, Mayor of
Carbondale. One of Cole’s friends had to be evacuated to Missouri following a head injury because
there wasn’t a surgical specialist available locally anymore. She died from her injury.

The Wisconsin Medical Society has created www.keepdoctorsinwisconsin.org to educate and
empower the public so citizens can support public policy that prevents such serious threats to our
health care system.

“We are all in this together,” said Dr. Turney, “and together we will change our liability laws so
patients can have reasonable assurance that doctors will be there when they need them.”

The new website offers information about what has happened in other states that have lost their cap on

non-economic damages, what voters can do to bring back the cap and the opportunity to become part
of the campaign to keep doctors in Wisconsin.

http://www.wispolitics.com/printerfriendly.iml? Article=43113 08/25/2005
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Wisconsin Citizen Action: Health Professionals Crying Wolf ever Bogus Poll
8/25/2005

Contact Darcy Haber (608) 235-7471

“Once again, front groups for the. maipractlce insurance industry and the Republican party are trying fo
distract us from the real health care crisis in Wisconsin, “stated Darcy Haber, Healthcare Campaign
Director of Wisconsin Citizen Action. “With 593,000 uninsured people in Wisconsin this year, why on
earth should the public allegedly care so much about an expense that amounts to less than half of one
percent of health care costs in Wisconsin.

“What’s even more absurd is that there is absolutely no experience or evidence that would show that
“there is any correlatmn between malpractice rates and whether or not Wisconsin has a cap in place.
There is however a correiatmn between medical malpractace rates and stock market trends

“Fzrst the pubhc must understand that the survey is utteﬂy bogus unless survey respondents were
provided with an objective account of the current situation and a fairly-phrased question,” stated
Haber. “Moreover, most of Wisconsin has only been exposed to alarmist statements by the medical
industry and its allies, with none of the actual facts being presented by them.

“Second, the impact of medical malpractice on southern Illinois healthcare has been grossly overstated,
according to recent a study by the respected Prof. Neil Vidmar. While the Carbondale mayor can
undoubtedly offer some anecdotes about doctors leaving the area, his claims are simply not backed up
by solid data. There have actually been only a tiny handful of malpractice verdicts in southern Illmms :
over the past decade far teo few to explam any alleged change in the number of doctors practlcmg
there,

“Third, this media event marks yet another instance where the Medical Society and the Hospital
Association are being used as pawns by the insurance industry and the Republican party to further their
agenda of maximizing profits and limiting consumer rights, respectively.”

Their Chicken Little scenario simply can’t be believed in light of the following incontrovertible but
inconvenient facts about Wisconsin that the medical industry resolutely wants to avoid confronting,”
charged Haber.

Among these facts:

- During the decade of 1995-2005 when the cap on pain and suffering was in effect in Wisconsin, just 9
jury verdicts exceeded the cap (originally set at $350,000) in a state of 5.5 million people.

- At a somewhat similar moment when Wisconsin’s cap of $1 million expired in 1990, the number of
malpractice filings did not explode, but actually dropped by 16%.

- Medical malpractice costs are less than 40 cents out of every $100 dollars spent on health care.

- Medical malpractice litigation is actually very rare, with just 23 cases heard by Wisconsin juries in
2004 and 4 rulings for the patient.

http://www.wispolitics.com/printerfriendly imi? Article=43119 08/25/2005
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- Wisconsin malpractice premiums for doctors have been kept low by a unique non-profit insurance
fund, not the cap. Wisconsin’s Injured Patients and Families Compensations Fund has accumulated

nearly $750 million in assets.

For more information and sources, please consult the study, “Justice Capped: Tilting the Scales of
Justice Against Injured Patients and their Families available on our website at
www.citizenactionwi.org.

-7 Send this article to a friend
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Terry C. Anderson, Director
Lawra D. Rose, Deputy Director

TO: REPRESENTATIVE CURT GIELOW AND MEMBERS OF THE ASSEMRBLY MEDICAL
MALPRACTICE TASK FORCE

.fE “ .
FROM: R{ic}xard Sweet and Ronald Sklansky, Senior Staff Attorneys
RE: Possiblé_Recommendations |

DATE:  September 27, 2005

This memorandum is a brief summary of possible recommendations submitted to staff by
members of the Assembly Medical Malpractice Task Force. Additional details and rationale for some of
the recommendations are included in attachments to this memorandum.

Noneconomic Damaege Cap
. The following four recommendations were submitted to address the elimination of the statutory
limit on noneconomic damages in medical malpractice cases by the Wisconsin Supreme Court in Ferdon
v. Wisconsin Patients Compensation Fund, 2005 WY 125 (2005). In discussing any of these four
proposed recommendations or any other recommendations regarding noneconomic damage caps, the
Task Force may wish to consider the following in order to bolster the constitutionality of the
recommendations:

*» Make any new noneconomic damage cap prospective only. In other words, the cap
would apply only to incidents of malpractice that occur after the bill’s effective date.

+ Index any dollar amounts for inflation.
P e SR e

U

* lInclude a statement of legislative findings that addresses issues such as adequate
compensation of victims, and stability of medical malpractice premiums and the Injured
Patients and Families Compensation Fund (referred to in this memorandum as “the
Fund”).

One East Main Street, Suite 401 » P.O. Box 2536 » Madison, W1 53701-2536 -
[608) 266-1304 » Fax: (608) 266-3830 « Email: leg.counciVailepis state wi.us
bap/iwww legis state wi us/lc
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The following four recommendations were submitted with respect to the noneconomic damage

Option 1

Establish the cap on noneconomic damages at $500,000, with an increase of $5,000 per
year of life expectancy of the injured patient.

Establish a separate cap for each family member who is entitled to noneconomic damages
under current law at 25% of the cap for the injured patient.

Option 2 (sce attachment from David Sirifling)

Establish the cap on noneconomic damages at $500,000 or $8,000 times each year of sze

-expectancy of: the mjumd pataent Whlchwer is greater.

Create a hlgher cap {e. g $’?50 {)(}{)) for noneconomic damages for the most severely
injured patients. Consider not making the higher cap applicable in high-risk medical
fields, such as emergency care or obstetrics/gynecology.

Do not adjust the caps for additional family members who are entitled to noneconomic
damages under current law (i.e., one cap would apply to the injured patient and all family
members in the case). -

Opt:cm 3

Mamtam the cun'ent cap’ ($445 ’?55} as the ‘maximum liability on mdwzduai health care
provzders but require ‘the Fund to pay noneconomic damage awards in excess of that
amount, subject to the limits established in the next item.

Lmrnt noneconornic damages for the injured patient to $2 million. The $2 million cap
would be reduced by 1% for each year that the patient’s age exceeds 20 years at the time
the malpractice occurred.

Limit noneconomic damages for family members who are entitled to noneconomic
damages under current law to 10% of the noneconomic damages awarded to the patient
or $20,000, whichever is greater, for each family member who suffers noneconomic
damages.

Ensure that insurance premiums and Fund assessments do not increase due solely to
inflationary increases in caps.
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Option 4 (see attachment from Ralph Topinka)

¢ Cap noneconomic damages at $550,000 through one of the following mechanisms: (1)
provide immunity from liability for health care providers for amounts above this level;
(2) provide immunity from Hability for health care providers for amounts sbove this level
if the providers participate in Medical Assistance,

¢ [Establish -a state fund that is separate from the Injured” Patients and Families
Compensation Fund to cover noneconomic damages up to the $550,000 cap. The new
fund would be financed through assessments on providers and general revenues and be
backed by the full faith and credit of the state.

Medical Residen_g (see attachment from David Strifling)

© . This item addresses the issue raised by the Wisconsin Supreme Court’s decision in Phelps v
Physicians Insurance Company of Wisconsin, Inc., 2005 WI'85 (2005). In that case, the court held that
the statutory cap on noneconomic damages did not apply to a person during his or her medical residency
who was not yet a physician and, in the circumstances of the particular case, was not an employee of a
hospital. However, the Supreme Court sent the case back to a lower court for a determination of
whether or not the medical resident can be considered to be a “borrowed employee” of a hospital.

The recommendations & this area are as follows:

. ® List medical reside@s persons who are covered by the cap on noneconomic damages.

. //
R

e '(féns:idar-ﬂcovexing medical residents who are not direct employees of a :hospit.ﬁ under the

" 'Findand providing for assessments.on those residents for Fund coverage.

Collateral Sources

The recommendation in this area relates to the Wisconsin Supreme Court’s decision in
Lagerstrom v. Myrile Werth Hospital-Mayo Health System, 2005 WI 124 (2005). In that case, the cowt
noted that current statutes provide that a jury may receive information about other sources of payments
for the injured patient’s injuries, in addition to payments from the defendant, but the statutes are silent
on how the jury is to use that information. The court held that the Jury may not use the information
about collateral sources to reduce the award to the injured patient, but may use the information to
determine the v@gt%cﬁc:ab%endered. :

Opfion I (see attachment from David Strifling)

* Require the jury to reduce the injured patient’s award by any collateral source payments
recerved. Offset this reduction by the amount of any obligations that the mnjured patient
has to reimburse the collateral sources (e.g., Medicare).
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Option 2 (see attachment from Ralph Topinka)

e Allow or require the jury to reduce the injured patient’s award by any collateral source
payments received. Require a collateral source to seek redress for payments only from
the defendant rather than the plaintiff.

Heglth Courts (see attachments from Reps. Jason Fields and Ann Nischke)

e Create health courts that deal exclusively with medical malpractice cases.

Audits of the Fund (sce attachments from Reps. Bob Ziegelbauer and Jason Fields)

* Require a periodic actuarial audit of the Fund. Current statutes require that the
Legislative Audit Burean perform a financial audxt of the Fund at least once every three
years.

Coverage -bi:-t_iie F u__._ryj

Currently, thé: Fund provides coverage for awards above $1 million per oceurrence and $3
million per calendar year.

¢ Allow the Fund to provide first dollar coverage for medical malpractice cases through a
subsidiary (see attachment from Rep. Bob Ziegelbauer).

» Reduce the coverage levels of the Fund to $500,000 per occurrence and $1.5 million per
calendax year (see attachment from Insurance Cemm;ss&oner J orge Gomez) '

e Aﬁow the F und te ﬁmctmn asa pnvate insurer (see attacl’unf:nt from Rep. }ason Flelds)

Medical Malpractice Prevention (see attachment from Rep. Bob Ziegelbauer)

. Rawew recemmendaﬂons made by the Joint Legislative Council’s Special Commitiee on
Discipline of Health Care Professionals in 1999 Senate Bills 317 and 318. (A copyofa
report describing those bills is attached to this memorandum. )

Worker’s Compensation Type of Program (see attachment from Rep. Ann Nischke)

e Consider a long-term reform of creating a medical malpractice system that is similar to
the Worker’s Compensation system.

Attorney Contingency Fees (see attachment from David Olson)

Currently, attorney’s contingency fees in medical malpractice cases are limited to 33-1/3% of the
first $1 million received (25% if liability is stipulated within 180 days after filing and not later than 60
days before the trial date), and 20% of amounts in excess of $1 million. A court may approve higher
amounts for exceptional circumstances, including an appeal.
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s Limit contingency fees to 40% of the first $50.000 received, 33.3% of the next $30,000,
25% of the next $500,000, and 15% of amounts recovered above $600,000.

Feel free to contact us if we can be of further assistance.
RNS:RS:jal

Attachments







Wisconsin Hospital Association, Inc.

NEWS

WISCONSIN BOSPITAL
ARSOTIATION

Contact: Mary Kay Grasmick 608-274-1820 (office) 608-575-7516 (cell)
Eric Borgerding 608-274-1820 {office) 608-335-3949 (cell)

Evidence Mounts: Wisconsin Headed Toward Medical Access Crisis

Loss of limits on excessive pain and suffering awards Is already negatively
affecting Wisconsin physician recruitment

MADISON (October 17, 2005) -—- Less than four short months after the
Wisconsin Supreme Court eliminated limits on excessive awards for pain and
suffering in medical liability cases, Wisconsin is already seeing evidence of
physician recruitment prospects turning down offers to practice in Wisconsin
communities because of the loss of the cap. If this trend continues, Wisconsin
patients will {ikely find it more difficult to access the health care they need.

“We are often asked: “When will the loss of the caps have an impact?’ The
answer is right now,” reveals Wisconsin Hospital Association (WHA) President
Steve Brenton. “Physician recruiters are now reporting that new physicians are
starting to turn down offers to practice in Wisconsin communities, fearing that
Wisconsin will soon turn into one of the medical liability crisis states physicians
-are either leaving or avoiding.”

Kurt Mosely, a vice president with the MHA group, the largest physician
recruitment agency in the couniry, said states with caps have about 16 percent
more physicians per capita than those that don’t have caps.

“Wisconsin, along with every other part of the country, is already in the midst of a
physician shortage that is only going to get worse as our population ages,”
Mosely said. “You need every advantage you can get when you are competing
with 49 other states for physicians.”

Mosely added that for states already in crisis, the only alternative is to hire
temporary physicians through staffing agencies. “In crisis states, temporary
doctors become a permanent solution because physicians won't commit to a full-
time, permanent practice.”

Now, without the stability of the pain and suffering cap, Wisconsin communities
are at a competitive disadvantage at the same time that physicians are hard to
recruit and in short supply. Wisconsin hospitals are reporting that it is more



difficult to recruit physicians to come to their communities. If this trend continues,
it will be difficult to access medical care when it is needed.

Baraboo, Wisconsin, is a notable example of how the loss of the cap has placed
additional challenges on rural hospitals. Sandy Anderson, president of St. Clare’s
in Baraboo, told reporters on August 25, 2005, of the difficulty of recruiting new
physicians to Baraboo after the Supreme Court decision. “l have interviewed two
orthopedic surgeons and they asked me 'what is going to happen to our
malpractice rates?”

Anderson also told reporters her own personal story of the difficulty she had in
finding a physician to deliver her twins when she lived in Ohio. Ohio is one of 20
states identified by the AMA as a medical liability crisis state.

. Stevens Point's Samt Michael's Hospital, in central Wiscons in, is another

“example, according to Claudine Taub, RN, physician recruiter for Ministry Health
Care — Central Region. “} had been working to recruit several family practice
physicians in the state of lllinois to central Wisconsin, but soon after the Supreme
Court decision, the physicians declined our invitation, citing the caps as a factor
in their withdrawal,” she explained.

"The loss of our ability to recruit new physicians to Wisconsin is the first shoe to
drop,” said Brad Neet, president of Saint Michael's Hospital-Ministry Health

Care in Stevens Point. During his six-year tenure at Saint Anthony's Hospital in
IHinois, Neet saw first-hand the negative impact of practicing in a state without
‘damage caps, as doctors fled the state. "We are concerned that the next effect of
. the loss of the caps will be the reverse of the trend that brought physmans to
Wisconsin - physicians will 'escape from Wisconsin' as they seek out a less
hostile liability environment.”

“The effect of the loss of the cap on excessive pain and suffering awards will
continue to impact health care for patients, employers and other health care
providers throughout the state,” cautioned Brenton. “It is imperative that we find
an equitable solution to this impending crisis.” Brenton noted that just introduced
legislation that is the result of the work of a special legislative Task Force
represents such a solution.

Note to editors: The Assembly Committee on Insurance will be holding a hearing

at 2pm today at the Capitol on legislation o reinstate limits on excessive awards
for pain and suffering in medical liability cases.

-30-
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Gundersen Lutheran Support for the Re-instaternent of
Medical Malpractice Caps in Wisconsin

The recent decision by the Wisconsin Supreme Court to sirike down caps onnen-
economic damages in malpractios cases hay jeopardized the stable lighility environment
that Wisconsin has #njcye& upuniil mow, A stable melpractice environment is in the
interests of all us here in Wisconsin, According 1o the American Medical Association,
V/isconsin is one of only six staies that are not in & medical liability orisis, and we believe
that reasonable caps on non-etonomic damages have played an imporiem role in
controlling the cost of maipm.,tm rEmiums.

We at G.z'?cfcvscn Luﬂz@rw st*c;*’;gi} ﬁupp{}r‘ the current logisiation to restore the caps for
the following z‘ca%m :

] Mﬂzpmctine eups incressc the supply of physielans in 3 state. Accordingto s

rca:'czzt study, this is particularly true of OB/GYN and surgicsl specialists in neal
ounties. Wiscousin is already faced with a physician shortage in rural areas-
yﬁrtfc“Iaﬁy in “Migh-nisk’ arwas such g8 obsistrics and surgery. Up until now,
Wisconsin has emjoyed a reputation s g safe haven in the mealpractice crisis, and

this providad us an advanage in recruiting phy%iciems W the state. I we are 1o
maintain access to health care in ruzal areas, it is important that Wisconsin
malntains i repuistion 28 a state with a stab;e lisbidty environmant.

a Malpramce eaps radme IRSUrance payouts arising from Jitigation. In onc

©study, in those states with malpractice caps, the loss-ratios {the retic of claims
amats divided by prerotums camned) were 11.7% lower Loss ratios were 28%
fower in states that had both melpractice caps and diseretionary collgteral offsets
(these reduce the amount of reward by the amounrt the plaintiff will reczive from
other sources). (Thorpe, 2004)

2 Due to these reduced payouts, malpractice caps also reduce insurance
premiums. The Government Accounting Office hes stated that “losses on
medical malpractics claims appear 1o by the primary driver of increased premium
raies in the Ec&g—%szrn * One stody found tat in states with mzlpractice caps,
premiums are 17% lower than in states without the caps. (Thorpe 2004).

Gundersen Lutheran cojoys an excellent rating in terms of its medical Hability.
Nevertbeless, the organization is selfiinsured, employ mg almost 600 providers,
and the prospest of mismmd Hahility for non-econemic damagets is indeed
devnting.



The presence of caps reduces the practice of defensive madicive, and thas
serves to moderate increases in healih care costs. When physicians know their
limbiifry is limited, they are less lkely 1o order test/procedures of marginzl value
10 the patient,

o By reducing payeuts, malpractice premiums, and the pracrice of defensive
medicine, malpractice caps are effective in helpieg to coulrol rising health
care cosly — probably the mest important issue in health care today

In another recent report by the General Accounting Cffics, nine of the eleven
cities m the United States with the highest physician ‘prices’ are fonnd in
Wiseonsin, While there are guestions ebout how the analysis was conducted, it is
frmperative that Wisconsin not become known as the state with the highest health
care costs. The re-inststement of caps of non<economic damages would be an
imaportant step in this direction.

4 vecent anslysis by Pirnacle Actuarial Resources found that low o medinm-level caps
(§250,000-8550,000) weare relatively successful in maintaining stable malpractice
envitonmenys. [n summary, we believe that the goals of quality, affordeble, and
accessiblz hisalith cars for the state of Wisconsin, can bost be met when there are
easonable caps on non-econornic damages for mal-practics cialms







STI B TR PR oy v 10 o
Ay £ HATRE Elalt Vil o Wolad T

Widesn Templelestloar - Fax tompiste Snerne Afidndus

dersen
Herar.

FAX

Detes 7 ‘:é'/i*-.‘-;jf‘ 05
Numisar of pages including eover sheet: 2

Joar Cureme, MBA
Hxecutive Diirector

Phnns:e_
Fatphoner  (G0K)} 775-6507

BEMARKS: ] Usgaes (i Foryowreview ) Reply ASAP 1 Pleuse comenent

ﬁa&é -
g Ahbens . e P anfj /8T 7E /Mém
Fralvy  fete om Thae  mRA. AL TVl

Lot A Ao o e e ol At T IVG

Ak b THRELAS A

&;@@w’;

my ger. v LO€. 3285

CONFIDENTIAL NOTICE
UNAUTHORIZED INTERCIFTION GF USE OF THIZ TELEPHONIC COMMUNIDATION COULD BE A VIODLATION OF FEDERAL AWD 8TATE
LAW. The information coniained in or seavhed 10 (s FAY mesesgs is intendod only for she DONFIDENTIAL Upo of the MGividaslss nemed shove Wym
e e e aanaed rosiplont or an agset wepsoslbis Ror dlivering Ko o numad sesipitny pou st kol motifad that vau bave received his doowmantin
erent, and shad wevisw, dissanination, dissiburion, or copying of this pommustsation i prokibited, 17 vou have vacelvat iy comnmanioation in sror, plesse
wotify v ivmmedineely by telephone snd desioy the wizina! documents. Thank you HiJose Templies\Voun « Pax vomplete Bxwrns! Affsldos



Gundersen Lutheran Support for the Re-instatement of
Medical Malpractice Caps in Wisconsin

The recent decision b‘v the Wisconsin Supreme Court o sttike down caps o1 non-
ECONGITIE damagf:s in :ra?pz*%eﬁea cases has jeopardized. {he stble Ligbility environment
thet Wisconsm hss enjoyed up untll now. A stable malpractice environment is in the
interests ofell us here in Wisconsin, According ro the Amarican Medieal Association,
Wisconsin is ong of crly six tsies thay are hot in & medical lighility crisis, and we believe
that ressonable caps on non-sconomic damages bave plaved an important ole in
sammiiing the cost cf mai-’mac;iice- z:smmi&mg

_W@ st G’mﬁ@"’ﬁﬁﬁ Luti*erm atmrg‘y su;z;aﬁ zhe m&:& 1@31&&&1&:1 o msmm the caps for
the fazlﬂrwmg r&asans' o

a M&Ipractiee eaps imreaxe Eiza mp;‘»;? of gﬁvsmms ¢ state. é%.scfsfdma gal:]
recent study, this is I)&i‘iw»iéﬁfl}‘ tue of OB/GYN and surgical specialiens in rural
counties. ‘Wisconsin is already faced with a physician shortage in rural areas-
particularly in ‘high-risk’ areas such as chstettics and smgery. Up until now,
Wisconsin has enjoyed a reputation 26 a safe baven in the malpractice crisis, and
this provided us an advantage in recrulting physicians fo the state. Hweare to
mizitain acoess to health cate in rural areas, 1 is important that R‘%’%scaﬁsin
maintaing i8 reputation ax & state with & slable i;ahizﬁy savironment,

.8 -;_"%ﬁfaigraeﬁm ca;ss red’xzw iazarame gmvauzg aming ﬁ*m;. fzgatmn In ong.

amounts :imda by prmmbms e:dmﬂe:i} were 11, "?‘% Is:zwar Lass miws were 28%
Yower in states that had both malpractice caps and discretionary coflateral offsets
(these reduce the amount of reward by the amount the plaintiff will receive from
_i’:ﬂléi s:mr::as} (’F’mrpe 2364 J

§

'Eme to zhese reéuced gzyﬁuts, malpm:ﬁce eaps ais& w&m:a msurance
premiums, The Government Actounting {ffice has stated thet “losees on
medical malpractice claims appear to be the primery driver of increased premivn
rates in the long-term” Cne study found that {n sfstes with malpractice caps,
promiums are 17% lower than in states without the caps. (Thorpe 2004).

Gundersen Lutheran enjoys an excellent rating in terms of its medical Hability.
Nevertheless, the organizaron is sslfeinsarsd, employing almost 600 providers,
and the prospect of uniimited lability for non-economic damagers is indesd
daunting.



o The presence of caps reduces the practice of defensive medizine, Ang thus
serves to moderate incresses In health eare coste. When physicians know thexr
Hability is limited, they are less Hkely to order test/procedurss of marginal value
to the patient.

o By 'reﬁacizig payouis, maﬁprmﬁwﬁg}femﬁum, andg the practics of defensive
medicine, malpractice caps are effective in belping o contrel rising health
care costs ~ probably the most important issue in health care today.

In another recent report by the General Accounting Office, nine of the sleven
cities in the United Stetes with the highest physician ‘prices’ are found in
Wisconsin, While there are questions sbout how the analyeis was conductsd, itis
imperative that Wisconsin not bscome known as the state with the higheet health
cars cots, The re-instatement of caps of non-economic damsgss would be an
important step in fizis direction.

A recent analysis by Pinmacle Actarial Resouroes forund that low to medinm-level caps
{$250,000-8550,000) wers relatively successiul in maintaining stable malpractice
ervvironments. In summary, we believe that the goals of quality, affordable, and
socessible health care for the stats of Wisconsin, oan beet be met when there are
sepgonable caps on non-scononue demages for mal-practice claime,
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Smyrski, Rose

From: mary landry {pandmlandry@yaho_b.com}
Sent: Tuesday, October 25, 2005 6:02 PM
To: Smy%sk-i, Rose

Subject: Malpractice caps

Dear commitiee members,

I am an Ob/Gyn who has been practicing in the Madison area for the past 10 years. Despite no
malpractice claims filed against me or my collegues at my private practice clinic, my malpractice
premiums have increased 75% from 2003 to 2005 from $22,454 to $39,207.

I am leaving private practice, frustrated that I can't work part time because the malpractice premiums are
an overhead cost that doesn't allow for- decreasmg work hours in our private clinic. Hiring quahty _
~ Ob/Gyn's in this state is unlikely if the premiums aren't controlled.” Controlling malpractice premiums -

* will allow doctors to work safe hours, providing safe care for Wisconsin residents. Uncontrolled COStS

S wil dnve quahty doctors away from Wisconsin.

Thisisa very rcal issue for me and my patients who care deeply about the quality of health care in
Wisconsin. Please reinstate the caps soon.

Respectfully,

Mary S. Landry

4541 Winnequah Road
Monona, WI 53716
(608) 223-9233

Yahoo! FareChase - Search muiﬁntle travel sites in one chlick,
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- SUBIECT: . Supp{}rt for SB 393, AB 764, 765, and.

WISCONSIN HOSPITAL ASSOCIATION, INC.

pleed "f“.,a‘,@

October 27, 2005

TO: Senate Committee on Agriculture and Insurance

FROM: Laura Leitch, Vice President and General Counsel

' Chazrperson Kapanke emd membeis my name is Laura Leztch anci Iam Generai Counse] for ihe Wisconsin
Hospital Association (WHA) Thark you for this opportunity to speak today in support of SB 393, AB 764,
765, and 766. Our 130 member hospitals appreciate your commitment to address the recent Supreme Court
decisions that found Wisconsin’s cap on non-economic damages unconstitutional, changed the interpretation
of the statute related to the collateral source rule, and found that first year medical residents are not health
care providers for purposes of the Fund. We believe these decisions will damage the unique and balanced
medical Hability systens that this legislature created more than 10 vears ago and which has served Wisconsin
well.

It you work in the health care system, that is, if you struggle with recruiting physicians to rural or urban

T .areasA 1}? yc}u are a wra} famiy pmct;ce doctor wha aﬁ%so de}ﬁfers babzes or more mpartanﬁv if you area |

court decisions, to rebalance the system especially by restoring the cap on awards for pain and suffering, is
crucial.

Yet, today you will hear all sorts of reasons why Wisconsin should not restore a cap on non-economic
damages. Some will telt you that the damage cap made no difference in Wisconsin and that liability
insurance premiums will not go up due to its loss. But you have received compelling evidence to the
contrary from Pinnacle Resources, authors of the September 2003, actuarial analysis of Wisconsin’s medical
malpractice environment.

Some will attempt to distract you by claiming malpractice premiums are a minuscule percentage of overall
health care costs. But this is not about some misleading comparison to overall health care spending -- it is
about the patients put at risk when individual physicians’ skyrocketing liability premiums force those
physicians to leave Wisconsin or retire too soon.

The fact that malpractice premiums amount to a fraction of overall health care spending won’t make much

difference to the pregnant mother who has to travel 150 miles to deliver her baby becanse the last OB/GYN
left town.

3510 Research Drive, Post Gifice Box 239038, Madison, W1 S3725-9038 P (60R.274.1820) FAOR.DT48554) wha org



Some will tell you to ignore what happened in other states without a well-balanced medical lability system
-- but what has happened in Illinois, Oregon, Washington, Nevada, Ohio, and many other states without
caps simply cannot be ignored or minimized:

= In Oregon, liability prermams for family pract tice physicians that deliver babies have
increased 332% since caps on non-econonuc damages were struck down in 1999, By 2002,
34% of all physicians delivering babies in Oregon had quit performing deliveries.

» In Washington, where their short-lived caps were struck down in 1988, fewer doctors are
delivering babies and more women are arriving in Washington hospitals never having
received prenatal care.

= In Minois, were in 2002 uncapped non-economic damages accounted for 91% of the
average jury award, OB-GYNs have fled the state, many coming to Wisconsin. Southern
Himozs is demzd of neurasnroaons and without head frauma coveragf:

» In Oh’io’ where caps were Struck down in 199E aﬁd 30“333’5 n 3995 a ?'08'4 survey: of
physicians conducted by the Ohio Departmani of {murance indicated that nearly 40% of
those who responded said they had retired, or planned on retiring in the next three vears due
to rising insurance costs. Only 9% of the respondents were over age 64,

We cannot dismiss what has happened in these and other states, and we cannot ignore the stories from the
dozens and dozens of skilled physicians who have left these states to come practice medicine in Wisconsin.
In fact, you will hear from some of them today.

Frankly, we don’t need to speculate, or wait and see what the nnpact of k}smg the cap will be in Wlscorzszn,
= bccause our members a:re dealmg mth it ght now. : -

We ha\ve rece;ved numerous reperts of how much more diffi cuit it already has become to recruit physxelans
to Wisconsin, particularly to rural areas. New physicians considering practicing in Wisconsin, or those
thinking of relocating here are very concerned about what has happened here and, more importantly, what
~will be done aboutit, They SImply aren’t buvanc‘ the notion that without a cap, Wisconsin will be just fine.
"They have seen and expenenced what has happened in other states and know that unchecked, the system can
spiral out of control.

Through our own physician workforce studies (see attached), we know that even with a cap, Wisconsin is
facing serious challenges to recruit and retain new physicians. We must to do everything we can to attract
and keep the young doctors we will all need to care for us in the future.

Some will have you believe that Wisconsin is somehow immune from the escalating damages and
increasing out of court settlements that have taken hold in states without caps. They will try to sidetrack this
debate by pointing to the few Wisconsin jury verdicts in the last ten years that exceeded the then existing
cap. But make no mistake, without a cap on non-economic damages, we will see more lawsuits, higher
damages and, more importantly (but less noticed), higher out of court settlements — ali of which add to
instability within the system, increased liability premiums, and reduced access to care.

5310 Research Drive, Post Office Box 250038, Madison, W1 33723-0038 P 60827418200 Fia08.274.8334; whaong




In fact, within days of court’s decision, there were plaintiff’s attorneys in Wisconsin doubling their pre-
decision settlement demands. We don’t need to speculate about the long-term negative impact of the
decision — it is happening already.

Until very recently, Wisconsin had one of the most balanced, and frankly envied, medical Liability systems
in the country -- the sum of an equation that included three key factors — the Wisconsin Injured Patients and
Families Compensation Fund, unlimited economic damages, and a cap on non-economic damages.

Indeed, on May 12, 2003, just six weeks before the court’s decision, Wisconsin Commissioner of Insurance
Jorge Gomez reported on the impact of 1995 Act 10 ($350,000 cap on non-economic damages plus
inflation). In his report, the Commissioner described a then favorable medical liability climate, and the
impact it has had on access to health care.

“To ponclude ... Wisconsin’s malpractice markelplace is stable. insurance is available and
- -affordable; and paz‘fenz‘s who are harmed by malpractice occurrences.are fuiiy compensated for
* unlimited economic losses. Tort reform of 1995, along with well regilated primary carriers and a
walf managed and fully funded Injured Patients & Families Compensation Fund. has resuited in
“the.stable medical malpractice environment, and the availability of health care in Wisconsin.”
(@amphas s added)

In the same report, again issued roughly two months before the Supreme Court overturned our cap on non-
economic damages, Commissioner Gomez indicated that medical liability carriers were predicting
premiums would remain roughly the same in Wisconsin over the coming year. However, he also made 1t
very clear that, and again I quote:

. rate stability could be dramatically impacted for both the Fund and prfmazy carriers should the
caps be femos/ed and msarefs face uni;m;fed non»eccmomfc damag@s

'A fau‘ svstem one that baiances the r;ghts of m;ured pa.rties With the basw need for an accesszble health care

systemn, is what we had in Wisconsin, and what we must strive to restore through this legislation. A system
in which liability premioms do not drive out of business, out of the state, or into retirement, the very doctors
we count on the most when we need them the most.

To accomplish this, we must have a well-reasoned and rational cap on non-economic damages. A cap that
is meaningful, and that is not so high that it essentially does not exist. And, a cap that does not stand alone,
but rather as the key component of Wisconsin’s comprehensive medical liability system — a system that
already includes:

s Unlimited economic damages.

" Mandatory periodic payments.

= And, unlike any other state, guaranteed recovery of damages through mandatory $1
million/$3 million primary coverage for physicians and hospitals and mandatory
participation in the Fund.

Now missing from this system is a cap on non-economic damages, which would be addressed by the
legislation before you.

3510 Research Drive, Post Office Box 232038 Madison. W1 837259038 P 60R 274 18200 F 608274 8354,




On April 7, 2005 the Hlinois Hospital Association told their legislature the following:

“The medical kability crisis in linois is causing an unprecedented health care access orisis
throughout the state. While some areas of lllinois may be suffering more than cthers, the
systemic problems driving these crises exist all over Illinois and show na signs of abating. In the
areas hardest hit, we are finding an absence of obsietricians willing to treat “high risk” babies,
emergency care physicians unwilling fo provide frauma care, and neurosurgeons refusing 1o
provide complex and high-risk procedures.”

On Aungust 25, 2003, after passing the Hlinois Assembly and Senate, the Tilinois Governor signed llinois’s
new cap on non-economic damages into law.

We do not need to experience the dismantling of a health care system experienced in other states; we need
to pi‘everzt it from happenmﬂ

: :WHA beheveg a ba}’anced and eqmtabie system can be preserved in Wlsconsm but it \mil require the .
Legislature and Governor to act. We believe Wisconsin’s balanced system must include a cap on non-
economic damages and other important reforms, including recognition of recovery from collateral sources
and Fund coverage for medical residents. We urge vou to support the medical liability reform bills before
YOLL
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CURT GIELOW

State Representative

Testimony on AB 764, AB 765, and AB 766 -
To the
Senate Committee on Agriculture and Insurance

October 27, 2005 — Room 411 South, State Capitol

Mr. Chairman and Members,

The Speaker’s Task Force on Medical Malpractice Reform has completed its work and presents three
pieces of legislation for consideration - AB 764; AB 765; and AB 766 - as the product of our efforts.

We believe these bills recognize and reflect the necessary balance between fairness, affordability and
availability in the area of medical malpractice insurance coverage.

The bi-partisan Task Force heard testimony from interested parties for two full meetings and then
held two more meetings to debate and consider an appropriate course of action. These bills have all
been passed by the Assembly in its action on Tuesday, October 25",

AB 766 creates a two-tiered award benefit structure similar to current law in wrongful death cases.
The award cap for persons under age18 would be set at $550,000, 23% higher than under the
previous cap while the award cap for persons age 18 and over would be set at $450,000, essentially
the same as the recent cap. The majority of the Task Force believes this differentiation, with
justifications and legislative findings, is therefore responsive to the court’s finding that the old caps
failed constitutionality under the equal protection clause of our constitution. AB 766 passed 64-30.

AB 765 simply closes a loophole in current law that did not provide coverage under our healthcare
liability requirements to individuals that completed medical school and were doctors but had not yet
completed the required first year of post-graduate medical residency, commonly called their
internship, to become licensed Wisconsin physicians. AB 765 passed the Assembly with a vote of
96-0. We adopted AA1 which I introduced with Rep. Wasserman to simplify the bill to its
immediate intent, which is to correct the oversight in law affecting residents.

AB 764 clarifies current law on the issue of collateral sources of payments to compensate individuals
in medical malpractice cases. The bill provides for the reduction of medical malpractice awards by
the amount of collateral source payments, offset by any subrogation or reimbursement resulting from
those collateral source payments. The Assembly passed AB 764 on Tuesday on a vote of 60-34.

We passed ASAL to the bill, which was introduced to clarify misunderstandings by the drafier.

I would note that in all of these bills the effective date is prospective and not retroactive.

I urge the committee’s support for these critical pieces of legislation.

State Capitol: PO. Box 8952 « Madison, Wisconsin 53708-8952 » (608) 266-0486 » Toll-Free: {888) 534-6023 » Rep.Gielow@legis.stale.wi.us
District: P.O. Box 504 » Mequon, Wisconsin 53092 » (262) 242-2708



