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‘trauma.care or perform complicated surgeries. .

Wisconsin Medical Society
Your Docror. Your Health.

TO:  Members, Senate Committee on Agriculture and Insurance
Senator Dan Kapanke, Chair

FROM: Mark Grapentine, JD ~ Senior Vice President, Government Relations
Jeremy Levin - Government Relations Specialist

DATE: October 27, 2005

RE: Support forAssemblyBﬂi F66/Senate Bill 393

On behalf of the more than 10,000 members of the Wisconsin Medical Society, thank you for this
opportunity totestify in favor of Assembly Bill 766 and Senate Bill 303, We urge the Legislature to join
together and support this effort to maintain Wisconsin’s status as a place where physicians can practice
medicine in a stable medical liability environment. That stability means patients can have access to quality
health care no matter where they live.

Wisconsin Has Avoided the National Medical Liabilitv Crisis

The American Medical Association lists Wisconsin as one of just six states in the nation not experiencing a
medical liability crisis or near-crisis (see Tab 1 for latest AMA map). Patients in those red and yellow states
lose access 1o critical care as physicians are forced to fetire early, limit their practices or move to another
state. Rural areas are hit particularly hard, often with obstetricians and family practice physicians unable to
deliver babies. Faced with skyrocketing insurance premiums, high-risk specialists can no longer provide

Of the six AMA “currently OK” étét‘ég;'.'Bhiy':Wi's:{:'ens'iﬁ;'a:.ﬂd California do not have an absolute caponall

damages, both economic and noneconomic. The envy of physicians across the nation, Wisconsin had found
the path to a stable medical liability system resulting in good patient access to care. For years, Wisconsin
was a magnet for high-quality physicians. . ) -

While Other States’ Patients Suffer. Wisconsin Patients Enjoy Readily-Available Care

In large part due to our stable environment for providing care, physicians were attracted to Wisconsin. Part
of the attraction clearly lies in the financial ability to practice; but perbaps just as important was an
environment, for the most part, free of a constant fear of lawsuits.

When reading the real experiences of what physicians endured in other states {see Tab 2), one realizes not
Just that other states’ medical litigation environments are shockingly toxic, but that in comparison physicians
see Wisconsin as an oasis. This attracts physicians here, helping at least to delay an inevitable physician
shortage in our state due to an aging population, placing increasing demands on health care systerm.

The Caps’ Removal Has Alreadv Negatively Impacted Wisconsin’s Atfractiveness

The dramatic upheaval due to the Supreme Court’s decision is now getting national attention. Recent
headlines like the one atop a recent editorial in the American Medical News, the newspaper of the American
Medical Association (Tab 3), hardly trumpet Wisconsin as a destination for those choosing to practice
medicine. Even medical students, just beginning their decades-long careers in treating patients, express their
concerns to this comrmittee today (Tab 3). The editorial and the letter show that Wisconsin’s reputation as a
“safe” state and a stable place to work is in grave jeopardy.
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Facts and Data Point to “Effective Cap” Target

One of the most difficult variables stemming from the Supreme Court’s decision is crafting legislation that is
both reasonable and effective in restoring stability to the system. Reasonable in that it responds to the Court’s
concerns and finds a path to constitutionality; effective in that a cap is not set so high as to fail to provide
predictability to the habxiﬂ:y insurance system. Because both goals must be met for a cap’s success, finding
the “tipping point” above WhJch stability falls has been difficult to assess.

We believe the Pinnacle actuarial report (Tab 4) commissioned by the Wisconsin Hospital Association and
the Society helps guide the state to that target figure using data that shows what’s happening right now across
the country. When sorting the states into cap level tiers, a range for achieving maximum stability appears.
The award figures in AB 766;’8}3 393 fall within the range Pinnacle identifies as most effective for a state’s
medical liability stability. Wxsconsm s physicians believe it is no coincidence that an effective cap level is a
critical component in a state’s Hability environment.

AB 766/SB 393 Show Lemslature s Response to Supreme Court’s Concerns
._We behevc the. Leglsiature has craﬁed a bzli responsive to a ma_1 ority of the Supreme Court. Physicians and

iegxsiatwe ieaders agree thiat the edical Iiabzhty system needs a balance — as the AMA editorial puts it, “that’ i

_ plamuffs apz:n t pa1d too httie and doctors don t pay 100 much.”

Whiie Gihcr states have respanded to t}zeix }iabiﬁity crises ’by capping economic damages as well as
noneconomic damages, Wisconsin struck a better balance: unlimited economic damages, allowing plaintiffs
to be made whole in quantifiable areas like lost wages and medical costs. In attempting to restore that
balance, the Speaker’s Task Force examined the issues at hand while keeping in mind that the legislative
branch is not the judicial branch. A co-equal branch of government can disagree with another branch, but at
the same time it must respect the duties of that branch.

The two-tiered proposal acknowledges a difference between minors and adults, much like the wrongful
. death statute, recently upheid as: constatuimnal The cap amoums faﬁ ina range the Pmnacle st:udy shows
- “are likely to helpstabilize the liability insurance market.”:

Government Oﬁen Creates Caps to Help Balance the Svstem for All Citizens

Constitutional < caps on damages are peppered thmughout the state’s statutes: wrongful death (§500,000 for
minors, $350,000 for adults), state-employed physicians ($250,000), actions by government officials in their
capacity ($50,000), volunteer ﬁre companies ($25,000), highway defects, the no-fault worker’s
compensation system, etc. When government has weighed the need to cap damages for the few in order to
promote stability for Wisconsin’s citizens overall, limits have been ruled constitutional.

Thank you again for this opportunity to register the Society’s strong support for AB 766 and SB 393. Please
feel free to contact the Society on this or any other issue.






Real Stories — Physicians Choeosing Wisconsin
Dear Sir/Madam:

My experience 25 a general surgeon in Ohio is relevant 1o the current dilemma facing the Wisconsin
legislature, regarding legislation to cap medical malpractice damage awards. The absence of tort reform in
Ohio cansed medical malp;:actzce premiums to rise to a level that made practicing surgery there unaffor dable,
One of the major reasons for rising rates was because there were no caps on awards for "pain and suffering,
hence liability exposure was unpredictable. The sityation in Ohio prompted a move to Wisconsin in 2003,
Wisconsin was selected solely because it wasonly oneof six states with stable medical malpractice
premiums, as rated by the American Medical Ass&magon

Ido not wish to du ell on the; issue of medical maipracﬂw premium rates, however, as I'm sure this issue hag
been addressed by other physicians and in other testimony. [ would like to address the issue of the drzin that
is placed on physwlans by practicing in litigious areas, and by defending medical malpractice suits. The
absence of caps gives attorneys atremendous ﬁnanc;ai incentive to file suits, as each suit essentially becomes
a Ieﬁery InOhio, a }arge part of my practice consisted of censalt:, to exalﬁafe women for the posszb]e
dxagnosxs of breast cancer. As "deiay of diagnosis” of breast cancer is one of the commonest excuses for

litigation agamsi sz}rge;ozss every patient pmssnted asa’ pﬁtazmal adversar} My practice was the definition of
"defensive medicine,” which oceurred at great expense to the patients and myself. Defending a medical
maipra{:!zce suit is a tremendous drain on a physician's time and energy. Just as rising premiums restrict
patient access to care by causing physicians to close gmctsces restrict their scope of practice or to retire, s0
does the threat of frequent lawsuits. After a while it is no longer worth practicing, and retirement becomes an
enticing option.

The legislature has a responsibility to the citizens of Wisconsin to preserve access to care by returning the
state {o its former status as a model of medical malpractice stability, in order to continue to attract physicians
to the state. As other states such as Mzssmszppz and Texas are mactmc effﬁctzve tor% reform, Wisconsin has
iost m corzmefmve eziwf, in that ;eﬂ"ard :

Thank you for consldcnng thzs mf@*'mauon

Sincerely,
Pamela G. Galloway, MD .
Ministry Medical Group-Northern Region™
Rhinelander, Wisconsin 34501

We moved to Wisconsin in March 2003, After 22 vears in Cleveland, we had to leave. My premiums had
gone up 500% in the last 16 years. Pam's was even more, and literally was so high as to make take home
profit in jeopardy. Worse than the premiums was the psychological aspect of constant lawsuits. I did not
know anyone who did not have one or more suits pending! The trial lawyers had convineed the populace
that doctors were simply part of a lottery system.

Of course, the real tragedy was the negative effect on patients. We knew 14 other doctors leav sing Ohio that
year alone. And, that was just from 3 hospitals. My wife was head of a breast cancer program, and no
replacement was found. The Cleveland clinic told me that they could not absorb my caseload. One hospital
had to run operating rooms at only 50% because of anesthesiologists shortage. Two GYN docs left, and
women were inconvenienced. Family practitioners had to stop delivering babies and doing minor surgeries,
reducing them to mere paper pushers signing referrals to shortage prone, high cost specialists.
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The group of which [ was a part quit going to the urban hospital that cared for the poor, because of lzbility
concerns. What good is Badgercare, Medicaid, Medicare if there are no phiysicians to deliver 117 Our lawvers
state that it would take 20 or more years to undo the damage caused by the unrestrained plaintiff's attormeys
for ali those years in Ohio.

Christopher Magiera, MD
Wausau

Dr. Magiera later shared another siory — this time about his mother:

My mother, who suffers from spinal stenosis, a very painful condition, lives outside of Rockford, [L (a state
with 1o, until recently, tort reform). She was being treated by a member of a group of neurosurgeons from
Rockford. Because of the lilinois med mal crisis, the entire group disbanded. Her doctor moved to Madison
because of our favorable med mal atmosphere. The other two doctors retired.

Rockford now only has two neurosurgeons, and they are too busy to see my mother. She will most likely
have to drive to Madison. However, (her doctor) will most likely not want 1o remain in Wisconsin.

Wisconsin must respond with ever-stronger tort reform, including reinstituting the noneconomic damage cap.”

One year ago, | left beautiful Seattle to move to Green Bay. I'had been in Seatile for over 10 years and never
anticipated I would ever leave.

When I made the decision to leave, I was Chief of Emergency Medicine and Chief of Staff at a major
downtown Seattle Hospital. 1was President-elect of the Washingion Chapter of the American College of
Emergency Physicians and Assistant Clinical Professor at the University of Washington. So why would I
give all this up to move 1o Wisconsin of all places?

The answer is two fold. First of all, in 15 years of praciice, I have never been sued, vet I saw my malpractice
premiums increase 400% over a 4-year period. This may seem. insignificant, but for a hospitalthat had a.
high percentage of Medicaid and charity care, it made continuing practicing econcmically unrealisne.

Second, and perhaps more important, was the indirect effect of Hsing malpractice premiums on the ability to
practice medicine. Specialists no longer wanted to take emergency call, because it meant providing very
high-risk care, often for free. Obstetricians closed practices. An entire group of very good neurosurgeons
had their malpractice insurance cancelled, not because of claim historv, but simply because they took care of
patients with broken necks and brain tumors, and these types of patients often had bad outcomes, despite the
best of care.

A year ago, Wisconsin was one of only 6 states considered "safe" to practice medicine. The cap Om non-
economic damages and the excess compensation fund are precisely the elements needed to keep premiuvms
stable. Not only have I seen that first hand in the year I have been here, but the joy has retumed 1o the
practice of medicine. Thave all the specialists [ need available when I call and they don't argue about taking
a patient.

Physicians are not oppased to fairly compensating truly injured patients quickly and equitably. However, the
current system is broken in most states.  The lottery mentality, in which attorneys are rewarded with 40% of
whatever outrageous verdict they can achieve, provides a tremendous incentive to sue and convinee a Jury
that someone deserves $17 million over an adverse outcome.  Who wouldn't pull out all stops for 40% of
$17 million?
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$17 million?



Personal injury attorneys somehow have the ill-conceived notion that the threst of litigation serves as a
deterrent to bad medical care. This could not be farther from the truth. 1, and most other physicians [ know,
practice good medicine because of something called integrity. not because of a threat of a lawsuit, We
follow a principle outlined thousands of years ago by Hippocrates called "Primurm non nocere” or "first, do
no harm."  We are the ones who have to look the patient or his family in the eye and explain why something
went wrong should an adverse event oceur.

The threat of Litigation has precisely the wrong effect: it makes me not want to practice medicine at all. I do
the best I can for each and every patient in each and every circumstance. [ make critical decisions in split
second timelines. often have to act with little or no information about a patient. Sometimes 1 save lives,
sometimes despite my best efforts (and those of my team) some patients do not have an optimum outcome.

¥ would pose the following question to malpractice atiorneys: would you do a job that required split second,
life’or death decision making if the consequence of making an unintentional error in judgment is losing vour
entire livelihood and everything you have worked for? This is precisely the situation in states without CapS
on non~economic demages.

Do not let Wisconsin become one of the states most of us left to come here. A way must be found to restore
the caps!

Paul D. Casev, MD, FACEP
Medical Director
Emergency Department
Bellin Health

1 have some perspectives on the lability situation that may be helpful.

I am the medical director for the emergency department at Aurora Medical Center in Kenosha as well as the
President-elect of the medical staff. I am a partner in Midwest Emergency Associates, which staffs the

- emergency department in Kenosha as well as Awrora Lakeland Medical Center in Elkhorn, W1 and staffs 4
emergency departments in [llinois and 1 emergency department in Missouri. In addition, T helped to found
and currently sit on the claims comumiliee and finance commitiee for EMRRG, a risk retention group
domiciled in South Carolina to provide malpractice insurance for emergency medicine physicians.

Up until this point, the favorable liability climate in Wisconsin has made the daily practice of SMEeTrgency
medicine radically different for us than my pariners practicing in Hlinois. My patients in Wisconsin, at a
small community hospital, have access to specialists that patients in linois at much larger facilities do not,
We are foriunate to have a sufficient number of neurosurgeons, obstetricians, and orthopedic surgeons to
provide excellent care in emergency situations. I regularly hear stories from my partners in Hlinois of patients
i their ERs with life-threatening neurosurgical emergencies and long delays and hassles in finding a facility
willing to accept the patient,

Our group 1s able to attract high-quality board-certified emergency physicians because our cost for liability
nsurance is reasonzble in Wisconsin. In [linois our costs were nising so dramatically that if we did not take
the extraordinary step of forming an RRG we would have had to leave at least one of our ERs,

I hope this has been helpful. I am availeble if my experience can help the cause 1o help maintain quality care
for our patients.

David Farkas, MD, FACEP
Lake Fores:, IL.
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I am a Family Practitiener formerly from Illinois - I practiced there for severa] years in an emergency
department and then in an urgent care. One of the main reasons | left was that T was just sick and tired of the
lawsuit paranoia that is rampant there ~ and I mean paranoia in the fullest sense of the term. Most doctors
there are just plain scared, even if they won't admit it — vou can see it in their practice style. When I moved
to Wisconsin (just last year) I noticed a significant difference in the way medicine was practiced. It seemed
Iike doctors up here use their own common sense a ot more and they don't reflexively order tests Just fo
‘cover their hind end"

For the most part it sesrns that if doctors up here don't think something needs to be done, they don't do it
{what a concept!) - whereas in [linois everyone is playing the double think game of ‘what if this, what if
that," ordering tests and procedures just to look good in case the absolute worst happens.

How many high doliar amount settlements will it take to make doctors in Wisconsin start practicing mor
defensive medicing? Probably only one or two,

Now of course | know that our medical system {and doctors, to be sure!} are not perfect, and when something
happens that should not have there needs to some kind of compensation. But there has to be some kind of

balance in place. The cap on noneconomic: damaaas certan"ﬂy seemed to be working — why the court struck it -
down while all ‘'other states are struggling to put caps in place is simply beyond my comprehension.

Jay S. Harms, MD
Random Lake

My name is Dr. Michael Didinsky D.0. 1 am a spine surgeon and my wife Dr. Eleanor Figuerres D.O. is an
OB/GYN.

We moved to Wisconsin one month ago 1o join practices in Kenosha. We both trained in Chicago and have
families in that area. However, because of exorbitant malpractice rates in Hlinois and several other states that
we were considering, we decided 10 move to Wisconsin, Our specialties carry the highest malpractice
premiums. The: thought. {)f Dayazg a combmeé tetai of up-to 400- 500 thausand doﬂars per year tumad us 1o
look to Wisconsin.. . : :

As reimbursement rates decrease, work hours increase, patient volume increases, siress increases, and guality
of life suffers, this all begs the question "Is this worth my commitment?" I believe it is "worth it" in
Wisconsin. I moved to this state because it was committed to keeping its physicians here. This is through
malpractice reform among other things, If the cap is lifted, and malpractice rates increase, I have no doubt
that physicians will leave, I know we would, and physicians will begin to select out patients that they deem
to risky to treat. This Is not the environment I would want to work or be freated as a patient.

Michael Didinsky, DO
Kenosha

I am an independent family physician in a rural area. It has become difficult enough to practice medicine in
this complicated system. Although [ have never had any problems with malpractice so far aside from the cost
of insurance, I will have to stop clinical practice if malpractice becomes a bigger issue.

Barbara Weber, MD

Random Lake

My name is Rod Sathoff and I work as a locum tenens anesthesiologist. This means that [ basically travel to
work wherever they need me.

I was called to work in Madison County, [llinois because the anesthesiologists there could neo longer find an
insurance company to provide malpractice insurance for them and they were departing. Thinking that this



I am a Family Practitioner formerly from Blincis - I practiced there for several years in an emergency
department and then in an urgent care. One of the main reasons I left was that [ was just sick and tired of the
lawsuit paranoia that is rampant there — and I mean paranoia in the fullest sense of the termi. Most dociors
there are just plain scared, even if they won't admil 1t — vou can see it in their practice siyle. When I moved
to Wisconsin (just last year) I noticed a significant difference in the way medicine was practiced. It seemed
Iike doctors up here use thelr own common sense a lot more and they don't reflexively order tests just 10
‘sover thelir hind end'!

For the most part it seems that if doctors up here don't think something needs to be done, they don't do it
(what a concept!} - wherzas in Illinois everyone is plaving the double think game of 'what if this, whar if
that,’ ordering tests and procedures just to look good in case the absolute worst happens.

How many high dollar amount settlements will it take to make doctors in Wisconsin start practicing more
defensive medicine? Probably only one or two.

Now of course I know that our medical system (and doctors, to be sure!) are not perfect, and when something
happens that should not have there needs to some kind of compensation. But there has to be some kind of
balance inplace. The cap on noneconomic damages certainly seemed to be working — why the court struck it
down while all other states are struggling to put caps in place is simply beyoad my comprehension.

Jav S. Harms, MD
Random Lake

My name is Dr. Michael Didinsky D.O. [ am a spine surgeon and my wife Dr. Eleanor Figuerres D.O. is an
OB/GYN.

We moved to Wisconsin one month ago 1o join practices in Kenosha. We both trained in Chicago and have
families in that area. However, because of exorbitant malpractice rates in Illinois and several other states that
we were considering, we decided to move 1o Wisconsin Our specialties carry the highest malpractice
premiums. The thought of paymv a combmeé tobal of up fo 400-500 th{}ﬁsand dollars per year | tumed us o

: 1OOL 10 Wisconsin,

As reimbursement rates decrease, work hours increase, patient volurne increases, stress increases, and guality
of life suffers, this all begs the question "Is this worth my commitment?” 1 believe it is "worth 1t" in
Wisconsin. I moved to this state because it was committed to keeping its physicians here. This is through
malpractice reform among other things. If the cap is lifted, and malpractice rates increase, I have no doubt
that physicians will leave, I know we would, and physicians will begin to select out patients that they deem
to risky to treat. This is not the environment [ would want to work or be treated as # patient.

Michael Didinsky, DO
Kenosha

I am an independent family physician in a rural area. It has become difficult enough to practice medicine in
this complicated system. Although I have never had any problems with malpractice so far aside from the cost
of insurance, I will have to stop clinical practice if malpractice becomes a bigger issue.

Barbara Weber, MD

Random Lake

My name is Rod Sathoff and I work as a locum tenens anesthesiologist. This means that [ basically travel to
work wherever they need me.

I was called to work in Madison County, [llinois because the anesthesiologists there could no longer find an
insurance company to provide malpractice insurance for them and they were departing. Thinking that this



may be about quality of care, I did go to work at the hospital there and soon realized the scope of the
problem. There I discovered that it was about a cnisis in insurance and not about quality of care.

Placing and keeping a cap on non-economic damages is only a start to the necessary reform.

Rod Sathoff, MD
Green Bay, Wi

I trained at Cook County Hospital in Chicago, lilinois. As you are aware, that county is noted for its high
malpractice awards. After graduation, I joined a private practice, Healthcare for Women. My tail coverage
for working there for 20 months was around $92,000. One of the reasons that I left Chicago was the lack of
tort reform

I moved to Thomaston, Georgra and joined 2 group of 4 OB/GYNs. My first year in Georgia, my
malpractice insurance premium was $27,000. In 3 vears it grew to $54,000. My last vear there, we were told
that our insurance was expected to increase another $23,000. It should be noted that [ have never been found
liable or EVER been *‘zm}vd into the ?\atmnai Practitzonur Data Bank Bea,aase of these problems, Georgia
DOW has tort refonn

i mov&d to Wlscensm 2 Vears ago One of ﬁze things *:.h&t made W;sconsm aftractive was the caps. 1 have
seen how without caps, the cost of health care goes up. -

Curt Corpella-Carlson, DG, FACOG
Fellow American College of Obstetricians and Gynecologists
Diplomate American Board of Obstetrics and Gvnecology

Iam a foreign medical graduate that found home in Wisconsin. 1 have been practicing in Wisconsin for the
last 5 vears. As & minority, Wisconsin does not seem to be an idesl place to practice but after enjoying the
non-economic caps for quite some time, it became practical for me to work and live in Wisconsin. When 1
‘was.a resident.in Hlinois, 1 had personel experience being involved in litigation but fortunately got dm;p;aed

- from theitase; howeverThave seen how settlements were mfalr}y nandled A @aﬂen‘c‘s sister, vvb;ch wehad S

not seen, sued the group/hospital for the patient's death from ruptured aortic aneurysm. Although my name is
cleared from the national datebase, this case haunts me every day.

Right now, if the noneconomic cap is not restored, there is no reason for me to stay in Wisconsin. My
immediate family 'fesiée_s in Pennsylvania and my husband's family in Chicago. Both states have already tort
reforms pending and approved, respectively.

My family's future depends greatly on this matter.

Ana Dimalaluan, MD
Monroe Chinie

In 1950 I moved with my family to Wisconsin to begin a career as a surgeon. 1 feel relatively forfunate to
have had only one lawsuit brought against me since that time. However, if the cap on non-econormic
damages is not once again restored, my practice may have to be significantly curiailed or moved elsewhere.

Flease let me know how [ can contribute in this regard, as I feel this is vital to maintaining a safe
environment in which to practice and to do what we all know is right for doctors and patients alike. To do
otherwise would be unconscionable. Thank you.

Thomas Houting, MD, DDS
Stevens Point




may be about quality of care, I did go to work at the hospital there and soon realized the scope of the
problem. There I discovered that it was sbout  crisis in insurance and not about quality of care.

Placing and kesping a cap on non-economic damages is only a start 1o the necessary reform.

Rod Sathoff, MDD
Green Bay, W1

I trained at Cook County Hospital in Chicago, Illinois. As you are aware, that county is noted for its high
malpractice awards. After graduation, I joined a private practice, Healthcare for Women. My tail coverage
for working there for 20 months was around $92,000. One of the reasons that I left Chicago was the lack of
tort reform. :

I moved to Thomaston, Georgia and joined a group of 4 OB/GYNs. My first year in Georgia, my
malpractice insurance premium was $27,000, In 3 vears it grew to $54,000. My last vear there, we were told
that our insurance was expected to increase another $23,000. It should be noted that I have never been found
liable or EVER been tumed into the National Practitioner Data Bank. Because of these problems, Georgia
now has tort reform.

[ moved to Wisconsin 2 years ago. One of the things that made Wisconsin attractive was the caps. I have
seen how without caps, the cost of health care goes up.

Curt Cormnela-Carlson, DO, FACOG
Fellow American College of Obstetricians and Gynecologists
Diplomate American Board of Obstetrics and Gynecology

iam a foreign medical graduate that found home in Wisconsin. [ have been practicing in Wisconsin for the
last 5 years. As a minority, Wisconsin does not seem to be an ideal place to practice but after enjoying the
non-economic caps for quite some time, it became practical for me to work and live in Wisconsin, When |
was a resident in Illinois, I had personal experience being involved in litigation but formmfziy got dropped.
from the case; ‘however Thave seen how seftlements were unfalriy handled. A patwm's sister, which wehad -~
not seen, sued the group/hospital for the patient's death from ruptured aortic aneurvsm. Although my name is
cieared from the national database, this case haunts me every day.

Right now, if the noneconomic cap is not restored, there is no reason for me to stay in Wisconsin. My
immediate family resides in Pennsylvania and my husband's family in Chicago. Both states have already tort .
reforms pending and approved, respectively.

My family's future depends greatly on this matter.

Ana Dimalalean, MD
Monroe Chinic

In 1990 I moved with my family to Wisconsin to begin a career as a surgeon. [ feel relatively fortunate to
have had only one lawsuit brought against me since that time. However, if the cap on non-economic
damages is not once again restored, my practice may have to be significantly curtailed or moved elsewhere.

Please let me know how I can contribute in this regard, as 1 feel this is vital to maintaining a safe
environment in which to practice and to do what we all know is right for doctors and patients alike. To do
otherwise would be unconscionable. Thank you.

Thomas Houting, MD, DDS
Stevens Point




i left my practice in the Western Suburbs of Chicago after 28 vears in practice because ! could not afford to
practice. | was in the solo practice of OB-GYN and my income was negative for the last two vears |
practiced. Ihad to leave when I did because of the tail (insurance). My tail was $138,000. If 1 had waited
until my policy renewal date, my Hability tail would have been $200,000. Ihad a policy that covered me for
0-49 deliveries a vear (low volume obstetrics and gynecology). If I had stayed, 1 would have had to do all 49
deliveries and the smount I made would not have covered my insurance costs, much less my other overhead.

1 2m now practicing part-time in Richland Center.  We have had a vacation home in rural Richland County
for many years, and my hushand and I have chosen to make it our home. I feel that I am providing a needed
serviee 1o this community doing gynecology, cesarean section call, some back-up obstetrics and obstetric
ultrasound and consultations for our fine family practice physicians. However, 1 am now close to 80; though
I enjoy what I do and would like to contimue to practice medicine, I will not jeopardize my retirement
security 1o continge 1o practice if the liability climate here comes anywhere near that of Hlinois.

Nancy Ellen Rich, MD
Richland Center

I am a 43-vear-old OB/GYN physician practicing in Gréc:n Bay since February 2003, Imoved here from
Pennsylvania where I had been practicing for 6 years but could no tonger afford malpractice insurance. 1 had
never been sued, yet 1 couldn't atford the astronomical insurance premiums.

The state of Pennsylvania was in such a crisis that many physicians were leaving or retiring prematurely.
Patients were having frouble finding OB/GY Ns, orthopedic surgeons and neurosurgeons. | researched the
problem and found that Wisconsin was one of perhaps 5 or 6 states with the situation under good control.
One of the few things these "good states” all had in common was the presence of the noneconomic cap on
msaipractice claims.

I was fortunate to find an excellent group of doctors to join in Prevea Clinic located in Green Bay. Now I'm
in shock: 1can't believe Wisconsin is taking a mant step back ~ in the wrong direction — after having things

“well controlled.

Erich Metzler, MD
Green Bay

I must state that (noneconomic damage caps) definitely was one of the reasons that I chose to contract with
an associate in Wisconsin. I was shocked and sppalled to hear from said associate, only weeks after
accepting her offer as well as beginning my state license application, that this cap was being removed
going totaily backwards!

In California (I practicad there since 1992}, the cap was the sinole biggest advantage (amongst so few!} 1o
staying put there, and was eventually overridden mostly keeping in mind each offer's state malpractice
situatior. I almost feli "used” to have signed up and then have this happen (and was told by my attorney that
I'd have a legit "out” of my contract if T so decided. The fact I'm now in-state is testimony to how much I
enjoyed the people [ met at my April site-visit as well as the level of decisiveness of my new associate!

A "close-call" if there ever was one, and I'm hoping this will, indeed, have a happy ending — and soon!

Jeffrey W. Glassheim, DO
Oshkosh




I left my practice in the Western Suburbs of Chicagoe after 28 vears in practice because I could not afford 1o
practice. I was in the solo practice of OB-GYN and my income was negative for the last two years 1
practiced. Ihad to leave when I did because of the tail (insurance). My tail was $138,000. If Thad waited
until my policy repewal date, my liability tail would have been $200,000. 1 had a policy that covered me for
0-49 deliveries a vear (low volume obstetrics and gynecology). 1 had stayed, T would have had 1o do 2l 49
delivenies and the amouni I 'made would not have covered my insurance costs, nauch less my other overhead.

1 am now practicing part-time in Richland Center.  We have had 2 vacation home in rural Richland County
for many vears, and my husband and I have chosen to make it our home. 1 feel that I am providing a needed
service to this community doing gynecology, cesarean section call, some back-up obstetrics and obstetric
ultrasound and consuitations for our fine family practice physicians. However, | am now close to 60; though
I enjoy what I do and would like to continue to practice medicineg, [ will not jeopardize my retirement
security 1o continue to practice if the lability climate here comes anywhere near that of THinois.

Nancy Ellen Rich, MD
Rlchiand Center .

I ama4 3~yeai'~c}1d OBEG‘SP\: ph js;s:zaa p:acmcmg in Grf:ﬁﬁ Bav since Pe’o—ua:;y 2003, I moved here fmm
Pennsylvania where 1 had been practicing for 6 years but cczéd no longer afford malpractice insurance. 1had
never been sued; yet T couldn't afford the astronomical insurance premijums.

The state of Pennsylvania was in such a crisis that many physicians were leaving or retiring prematurely.
Patients were having trouble finding OB/GYNs, orthopedic surgeons and neurosurgeons. I researched the
problem and found that Wisconsin was one of perhaps 5 or 6 states with the sitzation under good control.
One of the few things these "good states” all had in common was the presence of the noneconomic ¢cap on
malpractice claims.

I was fortunate to find an excellent group of doctors to join in Prevea Clinic located in Green Bay. Now I'm
. inshock. I'can't beheve Wzscc:sxxsm is takmsz a: mam siep back in the wrong du‘ect}cm aiwr b;vmg znmga =
weil CC?HL{GiI{?d SR . : . -

Enich Metzler, MD

Green Bay

I must state that {noneconomic damage caps) definitely was one of the reasons that I chose to contract with
an associate in Wisconsin, 1 was shocked and appalled 1o hear from said associate, only weeks afier
acceptmg her offer as well as beginning my state lcense application, that this cap was being removed ~
going totally backwards!

Inn California (I practiced there since 1992}, the cap was the single biggest advantage (amongst so few!) to
staying put there, and was eventually overridden mostly keeping in mind each offer's state malpractice
sttuation. [ almost felt "used” to have signed up and then have this happen (and was told by my attomey that
I'd have a legit "out" of my contract if I so decided. The fact I'm now in-state is testimony to how much I
enjoyed the people I met at my Apri! site-visit as well as the level of decisiveness of my new associate!

A "close-call” if there ever was one, and I'm hoping this will, indeed, have a happy ending — and soon!

Jeffrey W. Glassheim, DO
(Oshkosh




I'm & dermatologist practicing in Waukesha County, Wisconsin.

1 relocated to Wisconsin from the state of Iowa 1 1/2 years ago, after having explored numerous outstanding
practice opportunities from around the USA. One of the deciding factors that weighed heavily in my decision
was the more favorable professional liability laws in the state of Wisconsin.

I'm certain that 1 would not have moved to the state of Wisconsin had I known then the action of the
Supreme Court this summer. I'm certainly not encouraging my colleagues to move to Wisconsin since the
Supreme Court decision.

Thorsteinm Skulason, MD
Waukesha

I came to Waupun in July 2003 from Iliiinois after learning that my insurance premiums were going to exceed
my take-home pay. I decided to leave Illinois in December 2002 and the only states I looked for positions
were those that the AMA labeled "safe™ Indiane, Wisconsin, Colorado, California, New Mexico, and
Louisiana. The fact that Wisconsin will drop off this list will be a great loss to residents of thig state.

The practice of medicine is very different here when eompared to Iilinois. For the most part, the doctors here
are happy. They enjoy their job and they do not live under the constant threat of litigation. Here in Waupun,
it is a pleasure to be the only obstetrician at Waupun Memorial Hospital. Despite the fact that Iam on call
2477, I enjoy providing service to a population that would undoubtedly be without an ob/gyn in & high risk
liability environment where, quite frankly, it wouldn't be worth the hassle to practice here.

When I came to this state, I referred to 1t as "enlightened.” The people here solved issues with access to
medical care years ago with the establishment of caps on non-economic damages. 1 strongly doubt the
doctors in this state would find 2 work environment similar to that which exists in Illinois acceptable. If
insurance premiums rise and lawsuits escalate, early retirements and difficulty with recruitment will quickly
limit access 10 medical care in the rural commnunities.

Scott Hansfield, MD .~ -
Waupun, W1

I am an obstetrician-gynecologist who moved here from Pennsylvania in June 2002. [ have a wife and five
children. We left all of our family and friends in Penmsylvania solely to escape the liability crisis in that
state. My main goal.in life is to be able 10 put my children through college. I don't desire fancy cars or
expensive vacations. Unfortunately, the liability crisis in Pennsylvania made it impossible for me to put
money into my children's college funds.

My parmer and 1 in Pennsylvania were never involved in a lawsuit during the six years that I practiced there.
That did not prevent our malpractice insurance rates from skyrocketing. Over my last three years there, our
rates went up 60%, then doubled, then went up another 40%. We were traveling to other towns and taking
call every other night and every other weekend, but our income continued to decline sharply. We could not
even consider getting a third partner. To be honest, there are few good obstetrician-gynecologists available
in a state like Pennsylvania at this point, anyway. Again, this is due to the liability crisis. (My ex-partner
found a new partner, but he is leaving Pennsylvania in November of this year.)

When I talk to people in Wisconsin, it blows their minds that I would leave the state in which I was raised
because of the liability crisis there. 1 explain that it was not economically feasible to continue practicing
there. Actually, my family and I love Wisconsin, so I looked at it as a blessing in disguise. That was until
the caps were removed here.

I am now seriously concerned that Wisconsin will become like Pennsylvania (and like so many other states).
I see no way that this will not happen unless the caps are re-instated. If is riot a coincidence that the few
states in the nation nof in erisis all have caps on non-economic damages. There is very good reason that so



I'm 2 dermatologist practicing in Wauvkesha Comty, Wisconsin.

I relocated to Wisconsin from the state of Towa 1 1/2 years ago, after having explored numerous outstanding
practice opportunities from around the USA. One of the deciding factors that weighed heavily in my decision
was the more favorable pfofessional Hability laws in the state of Wisconsin.

I'm certain that l would not have mosfed to the state {:;f Wisconsin had I ¥nown then the action of the
Supreme Court this summer. I'm certainly not encouraging my colleagues 1o move 1o Wisconsin since the
Supreme Court decision.

Thorsteinm Skulason, MD
Waukesha

1 came to Waupun in July 2003 from [ilinois afier learing that m3 ingurance premiums were going to excesd
my take-home pay. 1 decided to leave Illinois in Decernber 2002 and the only states 1 Jooked for positions
were those that the AMA labeled "safe": Indiana, Wisconsin, Colorado, California, New Mexico, and
Lomszana ’I‘he fact that Wasc@nsm wﬂ§ dfﬁ}p eﬁ’ ﬂus iz:;t Wlﬂ ‘oe a grsai 1mss o Lesﬁents of this-state,

' 'The pract;cf: Gf medmme is very dlfferea‘i he:re When compareé tca Iilmozs ‘f?or tbﬁ most pan the dmmrs hsre
are happy “They enjoy: thf:zr job and the} do not live under the constant threat of litigation. Herein Waupun, o
itisa pleasure to bethe oniy obstetrician at Waupun Memorial Hospital. Despite the fact that I am on call
24/7, Lenjoy pmwdmg service to a population that would undoubtedly be without an ob/gyn ina high risk
lizbility environment where, quite frankly, it wouldn't be worth the hassle to practice here.

When I came to this state, I referred to it as "enlightened.” The people here solved issues with access to
medical care years ago with the establishment of caps on non-economic damages. I strongly doubt the
doctors in this state would find a work environment similar 1o that which exists in Illinois acceptable. ¥
insurance premiums rise and lawsuits escalate, early retirements and difficulty with recrurtment will quickly
limiz aceess o medicai care in the rural commumnities.

b ?'scoﬁ Haz}sﬁeld MD

Waupun, Wi

I am an obstetrician~gynecologist who moved here from Pennsylvania in June 2002. 1 have a wife and five
chzld:m We left all of our family and friends in Pcnnsyhama solely to escape the Hability crisis in that
state, My main goai in'life is to be able to put my children through college, I don't desire fancy cars or
expenszxfe Vacations. Unfortunately, the E;abzilw crisisin Pexmsy}@ama made it impossible for me to put
money into my children's college funds::

My partner and I in Pennsylvania were never involved i a lawsuit during the six years that I practiced there.
That did not prevent our malpractice insurance rates from skyrocketing. Over my last three years there, our
rates went up 60%, then doubled, then went up another 40%. We were traveling to other towns and taking
call every other night and every other weekend, but cur income continued to decline sharply. We could not
even consider getting a third partner. To be honest, there are few good obstetrician- gynecologists available
in a state like Pennsylvania at this point, anyway. Again, this is due to the liability crisis. (My ex-partner
found a new partner, but he is leaving Pennsylvania in November of this year.)

When [ talk 10 people in Wisconsin, it blows their minds that I would leave the state in which I was raised
because of the liability crisis there. 1 explain that it was not economically feasible to continue practicing
there. Actually, my family and I love Wisconsin, so I looked at it as a blessing in disguise. That was until
the caps were removed here.

[ am now seriously concerned that Wisconsin will become like Pennsylvania (and iike so many other states}.
I see no way that this will not happen uniess the caps are re-instated. It is not a coincidence that the few
states in the nation not in crisis all have caps on non-economic damages. There is very good reason that so



many other states are frying to institute such caps. I find it hard to believe that our caps have been removed.
It seems that our state supreme court doesn't truly grasp the severity of the crisis in states like Pennsylvania.

Please, re-instate the caps on Wisconsin's non-economic damages. This has been a wonderful state in which
to live, and in which to practice medicine over the past three years. ] know several other doctors who have
moved here from Pennsylvania and who feel the same way. [ have been able to start making contributions to
my children's college funds, my children are happy, and my wife and I would like to live here for the rest of
our lives. We learned a valuable lesson in Pennsylvania, though. It won't take us six years to figure out that
obstetrics and gynecology is no longer a viable profession here when the malpractice rates begin to
skvrocket. 1am absolutely convinced that re-instating the caps {s the most important step to prevent this
from happening.

Robert . Mover, Ir, MD., FACOG.
(Green Bav

1 am quite interested in seeing the caps on medical liability restored in Wisconsin. I taught Family Medicine
for 3 years:in Kentucky and also worked in 2 ‘busy ER there for 3 years. The public is generaﬁy unaware of
how badly mad;cai izabﬂhy concerns erode their access to quality healthcare.

For ﬁxampéc, a patient m_ight show up with chest pain and in most Staies this forees a huge and mostly
unnecessary evaluation to protect the physician from liability. When the workup is done the patient is sent
home with a 4-35 thousand dollar medical bill and having had nothing done to help with their symptoms.

Further and mest importantly to Wisconsin is the easy and local access 10 obstetric care that families here

enjoy. In Kentucky it is now typical for many counties to have no way to deliver babies and for women to
have to drive 60 to 90 miles for obstetric care. I last heard there were only 223 OB providers left in all of
Kenmeky and that these numbers were declining.

There is no reason left in much of medicine and medical care costs due to medical liability concerns. 1came
to W;scansm speczﬁcallv because of ?:he favora"bie medzcal izabzlzty c:@m;ate En the reiocatzo:z Process ; i was

hoz:-e yov u*aderbta.né my zeelmos about how importam Medlcai Llamhty reform 1s.

John R. Ewing, MD
Lake Delton




many other states are frving to stitute such caps. I find it hard to believe that our caps have been removed.
It seems that our state supreme court doesn't truly grasp the severity of the crisis in states like Pennsylvama.

Please, re-instate the caps on Wisconsin's non-economic damages. This has been a wonderful state in which
10 live, and in which to practice medicine over the past three years. | know several other doctors who have
moved here from Pennsylvania and who feel the same way. 1have been able to start making contributions to
my children's college funds, my children are happy, and my wife and [ would like to live here for the rest of
our lives. We leamed a valuable lesson in Pennsylvania, though, It won't take us six years to figure out that
obstetrics and gynecology is no longer a viable profession here when the malpractice rates begin (0
skyrocket. 1 am absolutely convinced that re-instating the caps is the most important step to prevent this
from happening.

Robert D. Mover, Ir.. MD., FACO.G
Green Bay

1 am quite interested in seeing the caps on medical lability restored in Wisconsin. I taught Family Medicine
for 3 years in Kentucky and also worked in a busy ER there for 3 years. The public is generally unaware of
how badly medical liability concerns erode their access to quality healthcare.

For example, a patient might show up with chest pain and in most States this forces a huge and mostly
unnecessary evaluation to protect the physician from Hability,. When the workup is done the patient is sent
home with a 4-5 thousand doliar medical bill and having had nothing done to help with their symptoms.

Further and most importantly to Wisconsin is the easy and local access to obstetric care that families here

enjoy. In Kentucky it is now typical for many counties to have no way to deliver babies and for women to
have to drive 60 to 90 miles for obstetric care. 1 last heard there were only 223 OB providers left in all of
Kentucky and that these numbers were declining.

There is no reason left in much of medicine and medical care costs due to medical liability concerns. 1came
10 Wisconsin spe:mﬁcaﬂv because of the favorable maézcai hisbility climate. In the relocation process 1was
hounded by recraiters from linois. have 1o plans 1o ever practice Medicine in a high lability area again. I
hope vou understand my feelings abowut how important Medical Liability reform is.

John R. Ewing, MD
Lake Delton
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Wisconsin opens door

HYSICIANS IN STATES RECﬁNTLY RAVAGED

icking up and moving their: ‘practices 1o Wis-
safe haven for two decades as a state with
oneconomic damages awarded in malprac-
Fouits. At least it was — until two months ago,
T the Wisconsin Supreme Court stripped the
state’s doctors of that protection.

I a4-3 decision, the court said it didn’t see a con-
nection between the adjustable cap — which stood at
$445,775 at the time of the ruling — and the legislative
intent of “compensating victims of mediczal malprac-
tice fairly.” But a fair law would ensure that plain-
{iffs aren’t paid too little and doctors don’t pay too
much. Without caps, though, the system goes off kﬂ
ter, with plaintiffs’ lawyers aiming 10 lead juries 1o
refurn irrationaily large verdicts. '

And the majority of justices said they didn’i see a
specific connection between the cap and the idea that
it keeps liability insurance premiums low.

They didn’t see a connection? The AMA llsts 20
states in'the midst of 4 medical liability insurance
crisis, with raies that have doctors retiring early,
discontinuing high-risk procedures or fleeing to an-
other state with a betier insurance climaie. Only six
states make the AMA’s “0K" list. The thing those
states have — or should we say hAad — in common
Wwas 4 cap on nonaconomic damages.

Wisconsin has been “OK” since the list's incep-
tion in June 2002. The question now is whether it can
remain OK.

It can. But lawmakers at the state and federal level
need to act gquickly. They need to pass noneconomic
damages caps.

Al the state level, doctors and some politicians are
doing their part to bring back the cap.

The Wisconsin Medical Society created a Web site
(hitp://www. keepdoctorsinwisconsin.org/} that in-
forms residents what could happen H the state goes
without a cap for oo long. In addition, Stafe Assem-
bly Speaker John Gard formed a task force to study
the issue. Already citizens are behind the cap. witha

ing medical liability insurance rates have -

 to liability crisis

g medical SOC}EtY and Wlsccmsm Hospztai Assn. poll

showing that 6% of 500 likely Wisconsin voters

agreed that the stafe should cap noneconomic dam-

ages “to prevent both higher health care costs associ-
ated with frivolous lawsuits and unnecessary med-
ical testing.”

Legislation is expected to pass the Republican-
dominated Legislature by Thanksgiving. But it is un-
clear whether the state’s governor, a Democrat,
woudd sign a bill. If he does, doctors want o prevent
the court from tossing out the cap again, so WMS is
pursuing a constitutional a;‘nenémez}t that would
deem the cap legal.

Of course, if Congress wonld pass national tort re-

form, it would stop this state. patchwork of laws that _
.area determmmg factor'of where some doctors set

up practice. The House repeatediy has passed legisla-
tion with a $250,000 noneconomic damages cap, most
recently approving a bill in July. But proposals have
stalled in the Senate again and again, and it looks
like the latest effort is going nowhere again this vear.

Insurance rates didn’t-go up in Wisconsin over-

night. But' seﬁlements ave already up.

There's one report of a plaintiff lawyer who had
reached a settlement agreement a week before the
state Supreme Court decision now calling the defen-
dants back and saying he would settle only if the
agreed-on amount was doubled. Also, those seeking
to recruit doctors already are reporting that they're
getting questions from physicians concerned about
what insurance rates will do in the coming years
without caps.

Before Wisconsin becomes the liability wasteland

that 26 other states are, it’s time for the state govern-
ment again fo pass tort reform that includes a cap
that will be held constitutional and keep Wisconsin
as a place physicians can go for shelter from high
medical Hability premiums.
. Better yet, Congress should pass tort reform so
doctors can practice where they want, not just where
the insuranece rates are affordable because a state has
a noneconomic damages cap. ¢
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TO: Members, Senate Committee Agriculture and Insurance
Senator Dan Kapanke, Chair

FROM: Jaime Hook — Student and President, Medical Student Association
Nick Maassen — Student and Board Member, Dane County Medical Society
University of Wisconsin Medical School

DATE: October 27, 2005

RE: Support for Assembly Bill 766 / Senate Bill 393

Thank you for this opportunity to testify in support of Assembly Rill 766 / Senate Bill
393, As future physicians, we care about restoring caps on noneconomic damages in
Wisconsin because we understand that caps are an integral component of a stable medical
liability system — a system that unavoidably will be part of our careers.

About three-fourths of the Class of 2008 is from Wisconsin, and history shows that a
large number of UW medical students will one day be practicing Wisconsin physicians.
Our medical students are a diverse group with an assortment of political ideologies.
However, issues surrounding medical liability affect all future physicians.

Although it is unlikely to be the ultimate determinant, medical liability will be a factor in
deciding where we live and work. It is true that we are concerned about the impact on
medical malpractice insurance rates for both general and specialty care. ‘Substantially
more- sagmficm‘{ however, is our apprehensmn of practicmﬁ medicine in a litigious
environment. We fear such conditions will stand in the w ay of providing quality patient
care by limiting physician access, increasing the frequency of malpractice suits, and
changing the dynamics of the patient-physician relationship. Ultimately, a poor liability
climate negatively impacts Wisconsin residents seeking affordable and reliable
heafzhcare

We realize that, as medical students, we cannot report statistics and research to convince
you that the medical liability climate is an important factor in the future of medicine. We
can, however, offer our feelings and our insight into the challenges that await medical
students, as well as express hope that you wili consider the impact of this issue on future
Wisconsin physicians.

Thank you, again, for your time and consideration.
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The Potential Impacts of Caps on Non-Economic Damages
in Medical Malpractice Insurance in Wisconsin

Executive Summary

For states struggling with medical malpractice insurance affordability and availability crises, the
state of Wisconsin has long been viewed as a model state. This is due to the ability of the state’s
broad set of legislative reforms to provide stable and affordable premiums for healthcare
prqviders_anﬁ a stable environment for insurers. One of the foundational elements.of

W iécoasin’s reforms, the cap on non-economic damages, was recently found to be
unconstitutional. The Wisconsin Supreme Court m Ferdon vs. Wisconsin Patients
Compensation Fund found that the cap violates the state’s equal protection guarantees. The
court also stated that the ruling does not impact the state’s damage cap in wrongful death cases.
‘This decision has led to questions regarding the impact the elimination of the caps may have on

coverage availability, affordability and market stability.

I‘hroug}a a review of both pubhcly available and propnmazy data sources, Pinnacle Acmana}
Re:sources Inc. (Pmﬂaszle) has come to a number of Ley cenclus:ons regardmg the mlpact of the
presence or absence of caps on non-economic damages on the Wisconsin medical maipractice

Hability environment. The highlights of our findings as regard the various issues mnchude:

e While ali caps on non-economic damages reduce losses, the impact diminishes as the size
of the cap increases. A cap of $250,000 eliminates approximately 25% of unlimited

losses, a $550,000 cap eliminates about 15% and a $1 million cap eliminates about 7%.

s  States that have predominantly operated over the last decade with either Jow ($250K) or
medium {$250K-$550K) caps on non-economic damages overall have significantly better

insurance company loss ratios and combined operating ratios.

s States that have predominantly operated over the last decade with either low (§250K) or

medium ($250K-$550K) caps on non-economic damages overall have more competitive

1.
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insurance markets as measured by the number of insurance companies providing

coverage in the state.

o States that have predominantly operated over the last decade with either low ($230K) or
medium ($250K-$550K) caps on non-economic damages overall have medical
malpractice insurance premiums that are much lower than the premiums in states that do

not have effective caps.

+ The Wisconsin medical malpractice insurance market has significantly outperformed
most states in t_efnis of both the affordability of medical malpractice rates and insurance

company operating results.

In sumnroary, states with damage caps are more attractive to both current and prospective
mnsurers. This is due in part to the cap on one of the least predictable and most volatile elements
of medical malpractice claim costs (i.e. the non-economic portion of high severity, permanent

disability claims). This makes losses and therefore rates more predictable.

Similarly, atates mth damage caps a:re mors attz'acﬁve to czzzrent and prospesﬁvc: heait?z care
Drowders This is because pmwders in states with effective caps:

1. have current rates lower than providers in states without effective caps,

2. have had more stable rate levels over the last several years, and

3. more insurance carriers competing for their business
This suggests that healthcare providers find medical malpractice insurance costs more affordable

and coverage more available in states with effective caps.

2.
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Background

Pimnacle Actuarial Resources, Inc. (Pinnacle) has been retained by the Wisconsin Hospital
Association (WHA) and the Wisconsin Medical Society (WMS) to perform analyses of the
impact of the presence or absence of caps on non-economic damages at various levels.

Specifically, they would like assistance evaluating the impact of:

1. Caps on non-economic damages on claims data from states without caps, and

2. Experience of other states based on the type of cap applicable in the state.

Pinnacle is an Illinois corporation that has been in property and casualty actuarial consulting
since 1984. Our 14 consultants make Pinnacle one of the 10 largest property/casualty actuarial
consulting firms m the U.S. We specialize in insurance pricing, loss reserving, alternative
markets, legislative costing and market analtysis and financial risk modeling. Our headquarters

are located in Bloomington, IL.

Pinnacle has established a reputation as a provider of unbiased, independent, actuarially sound
_&naiyées'and reports. Thls reputation is demonstrated in the variety of clients that have engaged
us for bfbje:c?:s similar to this one. Clients that have engaged Pinnacle in legislative costing and
market evaluation assignments have included insurance industry associations {e.g. NAII, AIA),
insurance departments and governmental panels {e.g. Connecticut, Maine, Ohio, Oregon),
government insurance programs, (e.g. Virginia), trade associations (e.g. Oregon Medical
Association, [llinois Hospital Association) and insurance companies. Pinnacle may be unique in
the breadth of parties involved in the medical malpractice insurance system that have engaged

us. A list of relevant research and client-related publications follows.

Relevant Pinnacle Reports and Research

s “A Report on Factors Impacting Medical Malpractice Insurance Availability and
Affordability”, Oregon Professional Panel for Analysis of Medical Professional
Lasbility Insurance, October 2004

(www pinnacleactuaries.com/pages/publications/files/saiffinatreport. pdf)
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« “Final Report on the Feasibility of an Ohio Patients Compensation Fund”, Chio
Department of Insurance, May 2003
{wwrw.ohioinsurance.gov/Legal/REPORTS/FinalReportOhioPatientComp.pdf)

¢ “Preliminary Report on the Feasibility of an Ohio Patients Compensation Fund”,
Ohio Department of Insurance, February 2003

(www ohioinsurance.gov/Legal/Reports/Prelirn_Patient Compensation Report 3-03-03 pdf )

* “The Case of the Medical Malpractice Crisis: A Classic Who Dunnit”, Casualty
Actuarial Society Discussion Paper Program, Spring 2004
(http://casact.org/pubs/dpp/dpp04/04dpp393.pdf)

s  “The Impact of Medical Malpractice iitigatioh On the Health Care Consumer”, A
Report to The PLUS Foundation, Summer 2004

4.
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Data Sources

A number of data sources were used in the development of this analysis. The data sources relied

upon included the following categories:

1. Oregon, Maine, and Florida Closed Claims Database

2. Medical Maipractice Rates and Rafe Filings

T

insurance Company Financial Statements

4. State Statutory and Regulatory Provisions for Medical Malpractice

A brief deéaﬁptiox; of the data sources utilized in each area along with a description of the key

data elements and potential limitations of the data follows for each category.

Closed Claims Databages

Statewide closed claim databases are valuable resources for the development of legislative
costing estimates in medical malpractice. For this analysis, Pinnacle has relied on databases
from the states of Oregon, Maine, and Florida. These databases were selected because the data
Was _fee;ci_'i}y_-avai}_abif:_, ;ﬂésﬂy:agcéssible_ and robust in'the sense that several years of data for the
vast majon‘wof 'a'.' stéte*s'ﬁié&iééi'zﬁiélprééﬁcé.daims'&ﬁéﬁéﬁence was available. The use of these
databases has enabled us to develop a range of estimated impacts of caps on non-economic
damages at various levels which reflect some differing judicial systems and at the same time
demonstrate a significant consistency in the estimated reductions in expected losses created by

the caps..

In a previons study on behalf of the Oregon Professional Panel for Analysis of Medical
Professional Liability Insurance, Pinnacle worked with a number of medical malpractice
insurance companies in the state and the Oregon Medical Association to develop an independent,
Oregon medical malpractice closed claims database. With these parties’ permission Pinnacle has
used this database to evaluate the impact of several of the proposed legislative changes. For
more information on the specifics of this database, please refer to Pinnacle’s earlier report for the

Oregon Professional Panel. (www pinnacleactuaries.com/pages/publications/files/saiffinalreport.pdf)
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As a result of the 1977 Maine Health Security Act, “Every insurer providing professional
lisbility insurance in this State to a person licensed by the Board of Licensure in Medicine or the
Board of Osteopathic Licensure or to zny health care provider shall make a periodic report of
claims made under the insurance to the depariment or board that regulates the insured.” This
data has been compiled and provided in an electronic format for Pinnacle’s analysis by the
Maine Bureau of Insurance. For more information on the specifics of this database, please refer

1o Pinnacle’s earlier report for the Maine Bureau of Insurance.

The Florida Depamncnt of Insurance has been collecting data on individual medical malpractice
claims since 1975. This data contains tremendous dCSLHp'ﬂV@ detail about the claim damage
amounts, but also about the characteristics of the claim itself. We have chosen {o examine
claims in the state.ef Florida that closed during the period from January 1, 1993 through March
, 2003. This produced 21,639 individual claim records. For more information on the specifics

of this database, please refer to Pinnacle’s earlier report for the Ohio Department of Insurance.

In ali three cases, losses were trended at an annual rate of 7%. The trend factor was selected
after a review of recent rate’: ﬁlmgs fr{}m a vanety of Ieadmg insurers in a variety of Jjurisdictions,

| mciuémo Wlsconsm In many cases, medwa} ma}practice ciesed claim data daes not contam a
split between economic and non-economic damages. We reviewed the closed claim mformation
that is publicly available from the Texas Department of Insurance which does contain the split
between economic and non-economic. Based on this data approximately 65% of the total claim
amount is due to non-economic damages for claims that closed for amounts between $250,000
and $2 million. For claims greater than $2 million the portion of the claim representing non-
economic damages was 50%. Additional data sources such as the Florida Closed Claim database
and other industry studies indicate that non-economic damages range from 30% to nearly 70% of
the total claim amounts. Unless specific claims detail was available, we have assumed that 60%

of claims values, excluding allocated loss adjustment expenses are non-economic damages.

The American Academy of Actuaries has provided guidance on the limitations of using closed

claims databases. This guidance can be found at www.actuery.org/pdficasualtv/medmal _042005.pdf.

Readers of this report are advised to be aware of these limitations. In spite of these cautions,

6.
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closed claim databases such as those used in this analysis remain the most readily available
source of large volumes of medical malpractice claims applicable for evaluating the impact of
caps on non-economic damages and other legislative changes and are widely used and accepted.
These data sources represent states with a variety of different approaches to medical malpractice
liability law. While none of the states have a current medical malpractice environment perfectly
identical o the climate that exists in Wisconsin subsequent to the Ferdon decision, the
consistency of the analysis results between the various states suggests that closed claim data are
valid for the purpose of estimating the impact of non-economic damage caps. One example of
the dlfferences betwfceﬁ the states is Mame s mandatorv medical review panels. Another is
Flonda’s gudlcm} svstﬁm whlch has created a very dxfﬁcuh climate for medical malpractice
lability: Claims ﬂ:uat ha> resul’cad ina iaxge n&m&m‘ of high sevenity claims. Overail it appears
that the information av allable i Oregon is rnost S‘ﬁ}t@-d t0 estimating the impact of caps on non-
economic damages in Wisconsin. The Florida data may slightly overstate the impact of the

damage caps due to the greater frequency and severity of large losses.

Coincidentally, Oregon is another state that has experienced a Supreme Court ruling finding that
nOD- economac damaﬁa caps are unconstztutzonal The szgmﬁcam rate ncreases, reduced
' oV erafre avaﬂabmty, detemomtmg mdustzy operaﬁng resuits ﬁﬂd redaced compe‘mcm in Oregon
are troublmo evidence of the impact removing damafzf: caps can have on a stable medical

malpractice insurance market,

Medical Maf;pmcziceﬁates and Rate Fiiings

A {remendous resource fér historical rate levels of key insurers in all states is the Medical
Liability Monitor. This publication conducts an annual survey of the leading medical
maipractice insurers in all 50 states. The information that is requested is mature claims-made
rates with limits of $1 million/$3 million (occurrence/aggregate). The Medical Liability Monitor
provides rate level information by state for three large physician specialties (internists, general
surgeons, and OB/GYNs). Typically data from several insurers is available in a given state.

This information is a widely recognized and accepted resource.

Pinnacle has performed an internal analysis of the last nine years of Medical Liability Monitor
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data to create an assessment of current insurance industry rate levels by specialty and state as
well as average annual rate changes over the period. We atternpted to track the rate changes of
t‘ﬁé largest insurer in state that provided data to the Medical Liability Monitor over the entire
nine vear period as a measure of rate level changes over the period. Generally, this was the
largest or second largest insurer by market share. In a few states, data for a single insurer was
not available for the entire period and a judgmental adjustment to refiect the change in leading
carriers was necessary. In states where the limits were not typically provided due to coverage
from a patient compensation fund or other factors, an estimated adjustment o get the rafes to a
more “apples to apples” basis was made using available PCF rates and other information.  This

was used to evaluate the current 'aﬁbrdabiiity of medical malpractice coverage by state.

A couple of caveats about this approach to industry rate levels are necessary. First, the current
rates for one leading writer of medical malpractice for three specialuies in each state are not a
precise measure of overall rate levels for the entire industry. Medical malpractice insurers do not
move in concert with one another and a leading insurer may have rates that differ matenially
from other insurers in the state. However, the rate levels of one of the two largest insurers in the
state does serve asa rﬁasoﬁab}e Proxy fosr industry rate levels which are mpracucal 0 measure.
One csmphcatmg factor in. ﬁns assessment is that othér rating factars mciuémg Timits pmchased |
and self-insured retentions selected, movement from traditional insurance to self-insurance, and
the impact of claims-free credits and experience rating changes are not measured in manual rate
changes. Still, the most significant factor influencing health care provider premiwms are manual

rate level changes.

Insurance Company Financial Statements

In evaluating the relative profitability of both individual medical malpractice insurers and the
medical malpractice insurance industry in various states, Pinnacle relied heavily on insurance
company annual financial statement data compiled by the A.M. Best Company. Pinnacle
examined premiums, losses, loss adjustment expenses and underwriting expenses by line and

state. This information was aggregated across all insurers to produce industry composites.

One of the complications of using this data source is that it is limited to carriers that have an

8.
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AM. Best rating. Several writers of medical malpractice insurance, including Jeading writers
such as Northwest Physicians Mutual Insurance Company in Oregon, are no longer in the annual
staternent databases. For some significant insurers, Pinnacle added data directly from company

anmual statements to the A.M Best data to produce more accurate industry composite results.

State Statutory and Regulatory Provisions for Medical Malpractice

A thorough understanding of the current statutory caps on non-economic damages and any
significant changes in these caps over the last decade by state was viewed as essential to
providing a meaningful summary of both the presence or absence of damages caps in other states
and also the impact these caps have had on the availability and aifordabiiity of premiums and
insurer loss ratios and combined operating ratios. States with both non-economic damage caps
and total caps, e.g. Colorado, were assigned to the state to which their non-economic cap
belongs. States with only total damage caps, e.g. Indiana, were given judgmental assignments to
the group that their caps most appropriately matched. Reassigning or removing the states with

total caps did not materially impact the overall findings of the analysis.

We relied primarily on two resources in compiling information on applicable caps in each state
: Qi’f;r the last decade. One Tesource is the website of fi_z_.'ei-l;aw firm of McCullough, Campbell &

Lane (www.mcandl.com) which provides a concise summary of many medical malpractice

statutory features by state along with the relevant legal citations. The other resource is the
website of the American Tort Reform Association (ATRA) which provides a detailed summary
of Civil Justice Reforms by State. This information includes both currently active legislation
and historical changes. We have followed categorizations of states by non-economic damage
caps as Low (5250,000), Medium (between $250,000 and $550,000) and High (greater than
$550.000) as they appear to provide reasonable groupings of states with comparable industry
conditions. These groupings were recently published in an article in the September 2005 Best
Review entitled, “Doctors' Orders”, which utilized ATRA data, Pinnacle has used information
from both of these resources as a reference in several previous projects and found them 1o be

relhiable and accurate.
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Discussion and Analvsis

While all caps on non-economic damages reduce losses, the impact diminishes as the size of
the cap increases. A cap of $250,000 eliminates approximately 25% of unlimited losses, a
$550,000 cap eliminates about 13% and a $1 million cap eliminates about 7%. In order to
estimate the impact of a cap on non—ecoﬁcm:ic damages, Pinnacle’s analysis started by trending
the closed claims in the Oregon, Maine and Florida closed claims data set by an annual rate of
7% for indemnity payments and ALAF payments. As noted above, the trend factor was selected
based on a review of recent rate ﬁﬁngs_ from leading insurers in a variety of jurisdictions,
mnchuding W, 1300):15131 _ Lossés were trended assuming that the non-economic damage caps would

begin 0 apply on January '1', 20_06. Exhibit 1 summarizes the results of this analysis.

The results of applying non-economic damage caps ranging from $250,000 to $1,000,000 are
remarkably similar for all three databases. A cap on non-economic dammages of $250,000 results
in an estimated reduction in losses and aliocated loss adjustment expenses (ALAE) of between
24.5% and 29.5%. This steadily decreases as the cap increases until the §1 million cap only
eliminates 6.3% to 10.1% of total loss and ALAE. We also believe the results in Florida may
évérs_t&%é the hkelymlpactof this ?:u.ghaof a ipap in Wﬁscon_si;a_dué t0 significant differences in the

jﬁ&i.ciéi”systen&é. in the two states. The results of this énélj}sis are shown grap%ﬁcally below.

Indicated Impacts of Various Damage Caps
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The reverse of this finding is also true. That is we expect that the removal of the Wisconsin caps
on non-economic damages which were at approximately $450,000 are likely to increase expected
losses by between 18% and 22%. Because of the role plaved by the Wisconsin Injured Patients
and Families Compensation Fund (IPFCF) as the excess coverage provider in the state we expect
1t will bear a significant portion of the increase losses created by the elimination of the caps. Our
analysis suggests that insurance company rates will need to increase by between 12% and 15%
while IPFCF assessments may need to more than double. Note that this will reduce the impact
O Primary insurance company rates but not on health care provider costs as they are responsible

for IPFCF assessments as well as their insurance premiums.

This increase in medical malpractice insurance costs will likely involve a single rate correction
or potentially a single rate change followed by additional adjustments as the impact is better
understood and more data is collected. However, the potential for increased variability in
msurance company loss results and increases in loss severity inflationary trends also present the
risk of additional rate increases and deterioration of industry loss results. This behavior has been
manifested in a pumber of states without effective caps on non-economic damages and will be

discussed later in the report.

The extent to which these estimated cost reductions will be realized depends on a number éf .
issues. The cost reductions do not reflect the potential impact of judicial challenges of damage
caps which could deiav or reduce the realization of the patezmal savings. In addition, there 1s a
potential for the }:mgratmn of some non-economic damages to economic damages. For example,
damages paid to the family of a deceased mother who had no outside income can be broadly
awarded as pain and suffering, or non-economic damages. If caps are put in place, the costs of
the services that can be replaced may be more fully itemized and listed as economic damages.
Furthermore, there is no consideration in this analysis of indirect effects such as reductions in
claim frequencies due to the cap or reductions in ALAF due to reduced settlement delays created
by the caps. These indirect effects are quite difficult to quantify and generally would lead to our

estimates being somewhat conservative, i.e. potentiaily understating the impact of the caps.
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This inability to quantify indirect effects of non-economic damage caps based on closed claims
data suggests that an additional approach is also needed. Therefore, Pinnacle has compiled
industry rate, premium and loss data by state so that state experience by different categories of

damage caps can be compared.

States that have predominantly operated over the last decade with either low (§250K) or
medium ($250K-3550K) caps on non-economic damages overall have significantly better
insurance company loss ratios and combined operating ratios. Exhibits 2 through 4
summarize three important measures of the health of an insurance market: loss and defense and
cost containment expaﬁsa (DCC} ratios, combined ratios and market concentrations by the type
of damage cap that exists in a state. f.:ess and DCC ratios are the ratio of losses and defense and
cost containment expenses as a percentage of premium eamned. The combined ratio starts with
the loss and DCC ratic and adds ratios of both other loss adjustment expenses and underwriting
expenses to premium. When these ratios are above 100% an insurance company or state
insurance market is paying out more than they are collecting in premiums and can signal a need
for rate increases or the potential for reduced access to coverage. Note that this metric does not
reflect the mmvestment mcome that insurers can earn between the time prexmums are collected

and Josses and ofher expﬂnses are paad

As shown on Exhibit 2, Wisconsin’s five year loss and DCC ratio is lower than even the average
for states with low noon-economic damage caps. In fact, it is one of the lowest of any state. The
statewide combined ratio is also one of the lowest in the nation. As you can see in Exhibits 2
and 3, the states with low or medium caps demonstrate loss and DCC ratios and combined ratios
that are much lower than states with high caps or no caps. The five year average combined
ratios of over 135% shown by the states without effective caps have led to voluntary company
exits from the marketplace, company Hquidations and dramatic rate increases by insurers

remaming in these states.

States that have predominantly operated over the last decade with either low (§250K) or
mediam ($250K-$550K) caps on non-economic damages overall have more competitive

insurance markets as measured by the number of insurance companies providing coverage
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iz the state. An important measure of the availability of insurance coverage is the degree of
competition between insurers to provide coverage in a state. One way to measure the degree of
competition 1s the level of market concentration. A more competitive market will tend o be less
concentrated. We have examined medical malpractice market concentrations over time and by
state. This type of analysis is widely used in insurance and many other markets to measure the

competitiveness of a market.

The metric we used to measure market concentration is the Herfindahl-Hirschman Index (HHID.
HHI 15 computed as the sum of the squares of the market shares of the firms competing m a
mrk_e;t. Theﬁfﬁcan fange from a minjmﬁm_'of close éo 0 to'a maximum of 10,000. The US
De;aaffﬁieﬂt of Justice .a.:onsiders a result of less than 1,000 to be a competitive marketplace, a
result of 1,000 - 1,800 to be a moderately concentrated marketplace, and a result of 1,800 or |
greater 10 be a highly concentrated marketplace. In insurance, it is common to sum the data for
statutory insurance companies that operate within a single group in terms of their ownership
structure and pooling of financial results. Exhibit 4 shows the HHI results by the state categories
by damage cap type for 2004 and a five year average (2000-2004) for the medical malpractice

market in total.

Wisconsin's markeiplace, which ranked 27% in total premium volume, is slightly less
concentrated (HI11=1,656) than most states. Generally, states with caps are much more
competitive a5 reflected in significantly lower HHI statistics. The high average HHI for states
with medium caps is h'eévily influenced by a few states with dominant domestic mutual insurers

founded by state physicians groups.

States that have predominantly operated over the last decade with either low (8250K) or
medium ($250K-$550K) caps on non-economic damages overall have medical malpractice
insurance premiums that are much lower than the premiums in states that do not have
effective caps. It is noteworthy that not only are loss ratios lower in states with effective
damage caps ($250K to $550K), signifying better insurance company results and thus the
potential for a more competitive market and greater availability of coverage; but, these states

also have significantly lower premiums on average suggesting more affordable coverage. The
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results of this rate comparison are summarized in Exhibits 5 through 7. States with small
{$250K) and medium caps on non-sconomic damages have average rates of $11,600 to §13,800
for the internal medicine specialty while state with no caps or caps that were found to be
unconstitutional have average rates in excess of $18.000. Similar differences of 25% to 35%
exist for the General Surgery and OB/GYN specialties. This resulis in average OB/GYN rates in
states with effective caps being over $25,000 lower than rates in states without caps. Wisconsin

rates are among the lowest in the nation in all three specialties.

Similarly, average rate levels over the last six years in states with effective caps have increased
between 8% and 12% while rates in states without caps have increased between 14% and 19%
annually. This means that for states without caps, many medical malpractice premiumns have

more than doubied in six years. Wisconsin annual rate increases over the period have been less

than 3%.

The Wisconsin medical malpractice insurance market has significantly outperformed most
states in terms of both the affordability of mediecal malpractice rates and insurance
company operating results. Exhibits 2 through 7 show that the state of Wisconsin has
szgmﬁcanﬁy bu;ﬁérfqméd mé‘sﬁ states inall of the cia_,tf:_goﬁes pre:senéad. Méfké:’t ;coﬁcéntraﬁo;n is
lower than average suggesting better than average insurer compefition. Industry loss and ALAE
ratios and combined operating rafios are much lower than national averages. Leading company
rafe levels and average annual rate changes over the last six vears have typically been among the
ten best states 1n the country. These metrics suggest that the state of Wisconsin's broad
approach to medical malpractice reform which includes the IPFCF, caps on attorney contingency
fees, recognition of collateral sources, mandatory periodic payments, and damage caps, have led
to a market with better than average availability and affordability of coverage for health care
providers and an environment that encourages competition for insurers while still offering an

opportunity to generate reasonable operating results in a stable losg environment.

It appears based on both the expected impact of the removal of the state of Wisconsin's previous
non-economic damage cap and the current conditions in other states that Wisconsin’s balanced

enviromment is now in jeopardy without meaningful caps. It appears that either a low cap such

14.
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as California’s $250,000 cap or & medium cap of less that $550,000 are essential to maintaining
the current availability, affordability and stability of medical malpractice coverage in the state of

Wisconsin,

15,
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BPsclosures

Distribution and Use

This report is being provided for the use of the Wisconsin Hospital Association and the
Wisconsin Medical Society who commissioned the study. It is understood that this report may
also be distributed to makers of public policy and various stakeholders in the healthcare industry
in the State of Wisconsin. Distribution to these parties is granted on the conditions that the
entire report be distributed rather than any excerpts and that all recipients are made aware that

Pimnacle is available to answer any questions regarding the report.

These third parties should recognize that the furnishing of this report is not a substitute for their
own due dibgence and should place no reliance on this report or the data, computations,
interpretations contained herein that would result in the creation of any duty or liability by

Pimmacle to the third party.

Religunces and Limitations

Judgments as to conclusions, recommendations, methods, and data contained in this report

should be iﬁg&é ohiy' after 'st't;;ldyin:g'ﬂ&e rapo_:t in itéf;enti:ef:y.' Furthermore, Pinnacle is available

to explain any matter presented herein, and it is assumed that the user of this report will seek
such explanation as to any matter in question. It should be understood that the exhibits, graphs

and figures are integral elements of the report.

We have relied upon a great deal of publicly available data and information, without audit or
verification. Pinnacle reviewed as many elements of this data and information as practical for
reasonableness and consistency with our knowledge of the insurance industry. As regards the
legislative costing elements of this report, it is possible that the historical data used to make our
estimates may not be predictive of future experience in Wisconsin. We have not anticipated any
extraordinary changes to the legal, social or economic environment which might affect the size
or frequency of medical malpractice claims beyond those contemplated in the proposed

legislative changes.

16.
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Loss and loss adjustment expense estimates are subject to potential errors of estimation due to
the fact that the ultimate liability for claims is subject to the outcome of events yet to occur, €.2.,
jury decisions, judicial interpretations of statutory c}}aﬁgés and attitudes of claimants with
respect to settlements. Pinnacle has employed technigques and assumptions that we believe are
appropriate, and we believe the conclusions presented herein are reasonable, given the
information currently available. It should be recognized that future losses will likely deyiate,

perhaps substantially, from our estimates.

Pinnacle is not qualified to provide formal legal interpretations of state legislation. The elements
of this report that %Qq;zir_e legal interpretation sha_u}'d be recognized as reasonable nterpretations
of the available statutes, regulations, and administrative rules. State governments and courts are

also constantly in the process of changing and reinterpreting these statutes.

17.
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Exhibits

Exhibit 1. Impacts of Various Caps on Non-Economic Damages

Exbibit 2. Rate and Loss Experience by Predominant State Damage Caps

Exhibit 3. Premium and Loss Experience by State
Exhibit 4. State Rate Histories
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Wisconsin Hospital Association/Wisconsin Medical Society Exhibit 1
impact of Various Caps on Non-Economic Damages
I indicated impact Based On Oregon Ciosed Claim data
Trended indicated Reduction in Overall Loss and ALAE
1 Trended Loss & ALAE
Size of Loss tincapped $250K Cap $350K Cap  $450K Cap  $550K Cap  $750K Cap $1MCap
0-25 15,882,386 0.0% 0.0% 0.0%: 0.0% 0.0% 0.0%
25-50 16,283,841 4.0% 0.0% 0.0% 0.0% 0.0% G.Q%_
50-100 26,208,073 3.0% 4.0% 0.0% 0.0% 0.0% 0.0%
100-150 18,480,715 0.0% 0.0% 0.0% 0.0% 0.0% 0.0%
150-200 18,237,755 0.0% 0.0% 0.0% G.0% 0.0% 0.0%
200-250 14,575,189 0.0%; 0.0%: 0.0% G.0%, 3.0% 0.0%;
250-350 27,434,350 0.0% 0.0% 0.0% 0.0% 0.0% 00%
350-500 88,874,755 | -22%1 Q.Q%' 0.0%: (0.0%; 0.0% B;D%: .
500-1 iy 101,772,269 -22 8%} -10.0% -2.5%. -0.3% G.0% G.0% e
1m-2m 123,308,631 42 2%1 ~35.4% ~28.8% -21.8% -10.3%1 . ~1.8%1 -
L2t 177,854 308 -37.3% -34 8% -32 4% ~30.0%: -258.2% ~10.2% '
Overall 581,321,472 24.5% -19.9% -16.4% -13.9% -3.9% -6.3%]
1. Indicated impact Based On Maine Closed Claim data
Trended indicated Reduction in Overall Loss and ALAE
Trendad Loss & ALAE
Size of Loss Uncapped $250K Cap $350K Cap $450K Cap $550K Cap $750K Cap $1M Cap
Overa!l 198,784,402 -28 5% ~Z2a.3% -18.6%: -14.8% ~18.1% ~7.0% _
HI- ndicated impact Based On Florida Closed Claim data
Trended Indicated Reduction in Overall Less and ALAE
Trended | Loss & ALAE
Size of Loss|  Uncapped $250KCap  §350K Cap  $450K Cap  §550K Cap  $750K Cap $1M Cap
Overéli 11,218,742.880 -24 6% -21.0%1 -18.1% ~15.8% -12.7% =101 %

Assurnes Medical Maipractice Loss Inflation of 7.9% for indemnity and ALAE.
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Exhibit 2

Wisconsin Hospital Association/Wisconsin Medical Society
Loss Ratios

Industry Experience by State Predominant Damage Cap

2004 5 Yr. Average

Category L.oss Rafio Loss Ratio
Wisconsin 58.32% 52.53%
Emall Cap BB.81% 82.75%
hedium Cap T78.14% 91.32%
High Cap 91.50% 108.69%
NoGap . 9094% - 117.72%
- Premium® U B7.40% o 11082% .
Weighted Average - L R
140%
1209(’9 o o PO A A LA 301 1 T et 1 8 10100 nan d

100%

80%

s 80% =

. Lass Ratio

40%

20% 4+

0% -

Ms‘é:_gﬁs:é S?na_ﬁ Cap Médi-dm_ Cap High Cap

ﬁ 2004 loss ratios W5 Year Avg. LR -

Source: AW Besis' Aggregates and Averages

Pradominant State Groups are:

Smal Cap - CACO,KS, MT, UT

Medium Cap - A, H D, IN, MA, M ND, OK, S0, Wi

High Cap ~ MD, MO, NM, VA

No Cap - Al AZ AR, CT, DE, DC, FL, GA, 1A IL, KY, LA, ME, MN, MS, NE, NH, NV, NJ,

NY, NC, Ok, OR, PA, RI, 8C, TN, TX, VI, WA, WV, WY
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Wisconsin Hospital Association/Wisconsin Medical Society
Combined Ratios

industry Experience by State Predominant Damage Cap

2004 5Yr. Average

Category Comb. Ratic  Comb. Ratio

Wisconsin 92.82% 109.86%

Small Cap 88.82% 107.65%

“edium Cap 100,34% 121.83%

High Cap 112.82% 135.54%

Ko Cap 109.84% 140.77%
Premium

. Weighted Average

106.90%

135.04%

' 1503;4,
140%
120% -
100%

80% -

B80%

Combined Ratio

40% s

20%

Wisconsin

Small

Cap

Wedium Cap High Cap

& 2004 Combined rafios 85 Year Avg. Combined Ratios |

Source: AM Bests' Apgregates and Averages

Small Cap -
Medium Cap -
High Cap -
No Cap -

CACO, K8, MT, UT

AK, HL D, IN, MA, M1, ND, OK, SD, Wi

MD, M0, NM, VA

AL, AZ AR, CT, DE, DC, FL, GA, 1A, i, KY, LA, ME, MN, MS, NE, NH, NV, NJ,
NY, NC, OH, OR, PA RI, 5C, TN, TX, VT, WA, WV, WY
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Wisconsin Hospital Association/Wisconsin Medical Society
Market Concentration by State by Year

Comparison by Damage Cap

2004 & Year Avg.

Category HHl HHi
Wisconsin 1,858 1,904
Small-Cap 1,507 1,458
Wedium Cap 2246 2,353
High Cap 1,402 1.312
hNo Cap 2,150 2.028

Written Premium 2033 1.841

Weighted Averane
2,500

2,000

1.500 4

HHI

1,000

S50 -

‘Mscoﬁsin Small Cap Mea‘i_ﬁm Cap High Cap No Cap

‘M 2004 HHI B5 Year Avg, HHi

Data Sources: 2004 Direct Writier: Pramium: AM, Bast Page 15 data.

Comments: MMl (Herfindahl-Hirschman index} is calculated by squaring the market share of each fimm
competing in a market, and then summing the resulting numbars. The index can range from 0 1o 10,000,
The U.S. Department of Justice considers a result of less than 1,000 1o be a compeiiive marketplace, &
result of 1.000-1,800 to be & moderately concentrated marketplace and a result of 1,800 or greater to be
2 highly concentrated markeiplace.

Predominant State Groups are;

Small Cap -
KMedium Cap -
High Cap -
Ne Cap -

CACO,KS, MY, UT

AK,HL DL IN, MA, ME, ND, OK, 8D, Wi

MD, MO, NM, VA

AL AZ AR, CT, DE, DC, FL, GA, A, L, KY, LA, ME, MN, MS, NE, NH, NV, NJ,
NY,NC, OH, OR, PA, RIL 8C, TN, TX, VT, WA, WV, WY
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Exhibit 5

Wisconsin Hospital Association/Wisconsin Medical Society
Internal Medicine Rates and Rate Levels

Comparison by Damage Cap

2004 Average © year
Category Rate Rate Change
Wisconsin 5,873 4.85%
Small Cap 13,834 1.17%
Medium Cap 11,815 5.98%
High Cap 13,292 18.11%
No Cap N 18,514 . 18.24%
Physician Weighted - 16,587 15.78%
Average '
20,000 20%
18,000 1 | S - 18%
18,000 A + 16%
3
g 14,000 - + 14%
2 12000 L 12%
%] i _
10000+ 5 = . | L 10%
= soooy o4 O - O : E
o S _ | |
8 5000t L s
4,000 + - 4%
2,000 + oA
Wisconsin Small Cap Medium Cap High Cap No Cap
B 2004 l{}f@gjﬂgﬂvﬂ@d%aina Rates —e— Average 6 Year Rate Change '
‘Source: Analysis of Madical Liability Moniior Data ) -
Small Cap - CA, 1D, KS, MT, UT
Medium Cap - AK, CO, HI, IN, LA, MA, Ml M8, ND, OK, 8D, Wi
High Cap - MD, MO, NM, VA
No Cap - AL, AZ, AR, CT, DE, DC, FL, GA, A, IL, KY, LA, ME, MN, MS, NE, NH, NV, NJ,

NY, NC, OH, OR, PA, RI, SC, TN, TX, VT, WA, WV, WY
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Exhibit 6

Wisconsin Hospital Association/Wisconsin Medical Society
General Surgery Rates and Rate Levels

Comparison by Damage Cap

2004 Average 5 vear
Category Rate Rate Chanoge
Wisconsin 21,504 4.44%
Smalt Cap 47 862 11.33%
Medium Cap 41,819 8.13%
High Cap 45,4486 16.45%
No Cap 64,874 18.21%
PhysicianWeighted - & -0 - 058470. - 1881%
Average - ' S
70,000 20%
+ 18%
60,000 +
g + 16%
B 50,000 + | 1av
2- i (174
5 40,000 12%
£ + 10%
& .
2 30,000 | L 8%
220000+ e f o
(Y & AR S L + 4%
16,000 4 >0,
Wisconsin Small Cap Medium Cap High Cap No Cap
R 2004 General Surgery Rates ~#— Average 6 Year Rate Changs
Source: Analysis of Medical Liability Monitor Data
Small Cap - CA ID, KS, MT, UT
Medium Cap - AR, GO, HELIN, LA, MA, M, MS, ND, OK, 8D, wil
High Cap - MD, MO, NM, VA
No Cap - Al AZ, AR, CT,DE,DC, FL, GA, JA, 1L, KY, LA, ME, MN, M8, NE, NH, NV, NJ,

NY, NC, OH, OR, PA, Rl 8C, TN, TX, VT, WA, WV, WY
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Wisconsin Hospital AssoclationfWisconsin Medical Society
OB/ GYN Rates and Rate Levels

Comparison by Damage Cap

2004 Aversge € year
Cafeaory Rate Rate Change
Wisconsin 32,255 4.8%9%
Small Cap 61,985 7.58%
Medium Cap 58,241 B.58%
Higt: Cap 84,354 18.72%
No Cap 90,753 18.72%
Physician Weighted 83,223 14.15%
Average
100,000 18%
90,000 - 6%
@ 83,000 5 14%
-] ;
£ 70000, 12%
= ap
5 80,000 10%
5 50,000
th B%
40000
= 8%
E 30000 -
o ’
O 20000 + &%
10,600 2%
84 0%

Wistonsin Sinall 'Cap Mea‘i't_}m Cap Migh &é\p

Mo .Cap

© [ 2004 OB / GYN+'OB GYN SUbTSES 10.5E515 Rales —— Average 6 Year Rate Change |

Source: Anatysis of Medical Liability Monitor Data

Small Cap - CA, 1D, K8, MT, UT

Medium Cap ~ AK COHLIN, LA MA ML MS, ND, OK, 3D, Wi

High Cap -~ WD, MO, NM, VA :

No Cap - AL AZ AR CT, DE, DO, FL, GA, 14, il KY. LA, ME, MN, 85, NE, NH, NV, NJ,

WY, NC, OH, OR, PA, Ri, 3C, TN, TX. VT, WA WV, WY -
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