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Wisconsin Medical Society
Your Doctor. Your Health.

TO: Members, Senate Committee on Agric&lti;re.andinsurance
Senator Dan Kapanke, Chair

FROM: Mark Grapentine, JD — Senior Vice President, Government Relations
Jeremy Levin — Government Relations Specialist

DATE: Ociober 27, 2005

RE: Support for Assembly Bill 766/Senate |

On behalf of the more than 10,000 members of the Wisconsin Medical Society, thank you for this
opportunity to. testlfy in favor of Assembly Bill 766.and Senate Bill 393. We urge the Legislature to join
together-and support this effort to maintain Wzgconsm s status as a place where physmxans can practice
medicine ina stable medical liability environment. That stability means patients can have access to quality
health care no matter where they live,

Wisconsin Has Avoided the National Medical Liability Crisis

The American Medical Association lists Wisconsin as one of just six states in the nation not experiencing a
medical liability crisis or near-crisis (see Tab 1 for latest AMA map). Patients in those red and yellow states
lose access to critical care as physicians are forced to retire early, limit their practices or move to another
state. Rural areas are hit particularly hard, often with obstetricians and family practice physicians unable to
deliver babies. Faced with skyrocketing insurance premiums, high-risk specialists can no longer provide
trauma care or. perfom comphcated surgenes

Of the six AMA “currentiy OK” states, only Wisconsin and Cahfomla do not have an absolute cap on all
damages, both economic and noneconomic. The envy of physicians across the nation, Wisconsin had found
the path to a stable medical Hability system resulting in good patient access to care. For years, Wisconsin
was a magnet for high-quality physicians.

While Other States’ Patients Suffer, Wisconsin Patients Enjoy Readily-Available Care

In large part due to our stable environment for providing care, physicians were attracted to Wisconsin. Part
of the attraction clearly lies in the financial ability to practice; but perhaps just as important was an
environment, for the most part, free of a constant fear of lawsuits.

When reading the real experiences of what physicians endured in other states (see Tab 2}, one realizes not
just that other states’ medical litigation environments are shockingly toxic, buf that in comparnison physicians
see Wisconsin as an oasis. This attracts physicians here, heiping at least to delay an inevitable physician
shortage in our state due to an aging population, placing increasing demands on health care system.

The Caps’ Removal Has Alreadv Negatively Impacted Wisconsin’s Aftractiveness

The dramatic upheaval due to the Supreme Court’s decision is now getting national attention. Recent
headlines like the one atop a recent editorial in the dmerican Medical News, the newspaper of the American
Medical Association (Tab 3}, hardly trumpet Wisconsin as a destination for those choosing to practice
medicine. Even medical students, just beginning their decades-long careers in treating patients, express their
concerns to this committee today (Tab 3). The editorial and the letter show that Wisconsin’s reputation as a
“safe” state and a stable place to work is in grave jeopardy.
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Facts and Data Point to “Effective Cap” Target

One of the most difficult variables stemming from the Supreme Court’s decision is crafting legislation that is
both reasonable and effective in restoring stability to the system. Reasonable in that it responds to the Court’s
concerns and finds a path to constitutionality; effective in that a cap is not set so high as to fail to provide
predictability to the liability insurance system. Because both goals must be met for a cap’s success, finding
the “tipping point” above which stability fails has been difficult to assess.

We believe the Pinnacle actuarial report (Tab 4) commissioned by the Wisconsin Hospital Association and
the Society helps guide the state to that target figure using data that shows what’s happening right now across
the country. ‘When sorting the states into cap level tiers, a range for achieving maximum stability appears.
The award figures in AB 766/SB 393 fall within the range Pinnacle identifies as most effective for a state’s
medical liability stability. Wisconsin’s physicians believe it is no coincidence that an effective cap level is a
critical component in a state’s liability environment.

AB 766/SB 393 Show Legislature’s Response to Supreme Court’s Concerns

We believe the Legislature has crafted a bill responsive to a majority of the Supreme Court. Physicians and
1egislatwe leaders agree that the medical liability system needs a balance — as the AMA editorial puts it, “that
plaintiffs aren’t paid too little and doctors don’t pay too muc

While other states have responded to their liability crises by capping economic damages as well as
noneconomic damages, Wisconsin struck a better balance: unlimited economic damages, allowing plaintiffs
to be made whole in quantifiable areas like lost wages and medical costs. In attempting to restore that
balance, the Speaker’s Task Force examined the issues at hand while keeping in mind that the legislative
branch is not the judicial branch. A co-equal branch of government can disagree with another branch, but at
the same time it must respect the duties of that branch.

The two-tiered proposal acknowledges a difference between minors and adults, much like the wrongful
death statute, recently upheld as constitutional. The cap amounts fall in.a range the Pinnacle study shows
are likely to help stabilize the liability insurance market.

Government Often Creates Caps to Help Balance the System for All Citizens

Constitutional caps on damages are peppered throughout the state’s statutes: wrongful death ($500,000 for
muinors, $350,000 for adults), state-employed physicians ($250,000), actions by government officials in their
capacity ($50,000), volunteer fire companies ($25,000), highway defects, the no-fault worker’s
compensation system, etc. When government has weighed the need to cap damages for the few in order to
promote stability for Wisconsin’s citizens overall, limits have been ruled constitutional.

Thank you again for this opportunity to register the Society’s strong support for AB 766 and SB 393. Please
feel free to contact the Society on this or any other issue.






Real Stories - Physicians Choosing Wisconsin

Dear Sir'Madam:

My experience as a general surgeon in Ohio is relevant to the current dilemma facing the Wisconsin
legislature, regarding legislation to cap medical malpractice damage awards. The absence of tort reform in
Ohio caused medical malpractice premiums to rise to a level that made practicing surgery there unaffordable.
One of the major reasons for rising rates was because there were no caps on awards for "pain and suffering,”
hence liability exposure was unpredictable. The situation in Ohio prompted a move to Wisconsin in 2003,
Wisconsin was selected solely because it was only one of six states with stable medical malpractice
premiums, as rated by the American Medical Association.

I do not wish to dwell on the issue of medical malpractice premium rates, however, as I'm sure this issue has
been addressed by other physicians and in other testimony. I would like to address the issue of the drain that
is placed on physicians by practicing in litigious areas, and by defending medical malpractice suits. The
absence of caps gives attomeys a tremendous financial incentive to file suits, as each suit essentially becomes
a Iottcry InOhio, a 1a3‘ge part of my practice. con31sted of consults to evaluate women for. the possible -
diagnasxs of hreast cancer. As "delay of dﬁagnoszs of bre:ast caricer is one of the commonest excuses for - -
litigation against surgeons, every patient presented as a potential adversary. My practice was the definition of
"defensive medicine," which occurred at great expense to the patients and myself. Defendmg a medical
malpractice suit is a tremendous drain on a physician's time and energy. Just as rising premiums restrict
patient access to care by causing physicians to close practices, restrict their scope of practice or to retire, so
does the threat of frequent lawsuits. After a while it is no longer worth practicing, and retirement becomes an
enticing option.

The legislature has a responsibility to the citizens of Wisconsin to preserve access to care by returning the
state to its former status as a model of medical malpractice stability, in order to continue to attract physicians
to the state. As other states such as Mississippi and Texas are enacting effective tort reform, Wisconsin has
iesE 1ts compemtwe edge in that regard

’I"’hank you for conmde:rmg tlus mformatmn

Sincerely,
Pamela G. Galloway, MD
Ministry Medical Group-Northern Region
Rhinelander, Wisconsin 54501

We moved to Wisconsin in March 2003, After 22 years in Cleveland, we had to leave. My premiums had
gone up 500% in the last 16 years. Pam's was even more, and literally was so high as to make take home
profit in jeopardy. Worse than the premiums was the psychological aspect of constant lawsuits. I did not
know anyone who did not have one or more suits pending! The trial lawvers had convinced the populace
that doctors were simply part of 2 lotiery system.

Of course, the real tragedy was the negative effect on patients. We knew 14 other doctors leaving Ohio that
year alone. And, that was just from 3 hospitals. My wife was head of a breast cancer program, and no
replacement was found. The Cleveland clinic told me that they could not absorb my caseload. One hospital
had to run operating rooms at only 50% because of anesthesiologists shortage. Two GYN docs left, and
women were inconvenienced. Family practitioners had to stop delivering babies and doing minor surgeries,
reducing them to mere paper pushers signing referrals to shortage prone, high cost specialists.
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Dear Sir/Madam:

My experience as a general surgeon in Ohio is relevant to the current dilemma facing the Wisconsin
legislature, regarding legislation to cap medical malpractice damage awards. The absence of tort reform in
Ohio cansed medical malpractice premiums to rise to a level that made practicing surgery there unaffordable.
One of the major reasons for rising rates was because there were no caps on awards for "pain and suffering,”
hence liability exposure was unpredictable. The situation in Ohio prompted 2 move to Wisconsin in 2003.
Wisconsin was selected solely because it was only one of six states with stable medical malpractice
premiums, as rated by the American Medical Association.

I do not wish to dwell on the issue of medical malpractice premium rates, however, as I'm sure this issue has
been addressed by other physicians and in other testimony. I would like o address the issue of the drain that
is placed on physicians by practicing in litigious areas, and by defending medical malpractice suits. The
absence of caps gives attorneys a tremendous financial incentive fo file suits, as each suit essentially becomes
a Iottery. In Ohio, a large part of my.practice: cons;steé of consults to evaluate women for the possﬂ:ﬂe
diagnosis of breast cancer. As "delay of diagnosis” of breast cancer is one of the commonest excuses for -
litigation ag&mst Surgeomns, every patlem presented as'a potennal adversary My practice was the definition of
"defensive med;cme which occurred at great expense to the patients and myself. Defending a medical '
maipractzce suit is a tremendous drain on a physician's time and energy. Just as rising premiums restrict
patient access to care by causing physicians to close practices, restrict their scope of practice or to retire, so
does the threat of frequent lawsuits. After a while it is no longer worth practicing, and retirement becomes an
enticing option.

The legislature has a responsibility to the citizens of Wisconsin to preserve access to care by returning the
state to its former status as a model of medical malpractice stability, in order to continue to attract physicians
to the state. As other states such as Mississippi and Texas are enacting effective tort reform, Wisconsin has
lost its- COmpf:’iIth@ edge in that regard :

Thank you for consﬁenng this infomzaﬁon

Sincerely,
Pamela G. Galloway, MD
Ministry Medical Group-Northern Region
Rhinelander, Wisconsin 54501

We moved to Wisconsin in March 2003, After 22 years in Cleveland, we had to leave. My premiums had
gone up 500% in the last 16 years. Pam's was even more, and literally was so high as to make take home
profit in jeopardy. Worse than the premiums was the psychological aspect of constant lawsuits. 1did not
know anyone who did not have one or more suits pending! The trial lawvers had convinced the populace
that doctors were simply part of a lottery system.

Of course, the real tragedy was the negative effect on patients. We knew 14 other doctors leaving Ohio that
year alone. And, that was just from 3 hospitals. My wife was head of a breast cancer program, and no
replacement was found. The Cleveland clinic told me that they could not absorb my caseload. One hospital
had to run operating rooms at only 50% because of anesthesiologists shortage, Two GYN docs left, and
women were inconvenienced. Family practitioners had to stop delivering babies and doing minor surgeries,
reducing them to mere paper pushers signing referrals to shortage prone, high cost specialists.



'I‘he group of which I was a paﬁ qmt gozng 10 the urban hosprtal that cared for the poor because of hablhty
concerns. What good is Badgercare, Medicaid, Medicare if there are no physicians to deliver it? Qur lawyers
state that it would take 20 or more vears to undo the damage caused by the unrestrained plaintiff's attormeys
for all those years in Ohio.

Christopher Mavaera MD
Wausazz _

D, Mag?em lazer shared anofher story - this time about his mother:

My mother, who suffers from spinal stenosis, a very pa,mﬁi} condition, lives outside of Rockford, IL (a state
with no, until recemly tort reform). She was bemg treated by a member of a group of neurosurgeons from
Rockford. Because of the Illinois med mal crisis, the entire group disbanded. Her doctor moved to Madison
because of eu; fav orai::}e med mal atmosphere. The Gther two doctors retired.

Rockford now oniy has two neurosurgeons, and they are too busy to see my mother. She will most bikely
have to drive to Madison. However, (her doctor) will most likely not want to remain in Wisconsin.

Wi_é_consi;}_fﬁﬁét responé -i?i_th-_'é_\;,é:rfs__trongér _toﬁ.f@fom._inc}udiag %@ipstslﬂzﬁng -:tﬁ’eim_mecommic éamagﬁcap g

One year age 1 Eeft beautlﬁﬂ Seaﬂle 1o move 1o Gr@m Bay I had been in Seattie fer over 10 Vears and never
anticipated 1 would ever leave,

When I made the decision to leave, I was Chief of Emergency Medicine and Chief of Staff at a major
downtown Seattle Hospital. 1 was President-elect of the Washington Chapter of the American College of
Emergency Physicians and Assistant Clinical Professor at the University of Washington. So why would |
give all this up to move fo Wisconsin of all places?

The answer 1s two fold. First of all, in 15 years of practice, ] have never been sued, vet I saw my malpractice

.. premiums increase 400% over a 4-year pem}d “This may seem insignificant, but for a hospital that had a

."-';'_hlgh pez‘centage Gf Medzcaid ami chanty care, It madf: con?;mumg pracucmg econaﬁncaﬂy uﬁreaizstlc

Second, and pf:rhaps more important, was the indirect effect of rising malpractice premiums on the ability to
practice medicine. Specialists no longer wanted to take emergency call, because it meant providing very
high-risk care, often for free. Obstetricians’ closed practlces An entire group of very good neurosurgeons

“had their malpractice insurance cancelled, notbecause of claim history, but simply because they:took care of
patients with broken necks and brain tumors, and these types of patients often had bad outcomes, desplte the
best of care.

A year ago, Wisconsin was one of only 6 states considered "safe” to practice medicine. The cap on non-
economic damages and the excess compensation fund are precisely the elements needed to keep premiums
stable. Not only have I seen that first hand in the year [ have been here, but the joy has returned to the
practice of medicine. I have all the specialists I need available when I call and they don't argue about taking
a patient.

Physicians are not opposed to fairly compensating truly injured patients quickly and equitably. However, the
current system is broken in most states. The lottery mentality, in which attorneys are rewarded with 40% of
whatever outrageous verdict they can achieve, provides a tremendous incentive to sue and convince a jury
that someone deserves $17 million over an adverse outcome.  Who wouldn't pull out all stops for 40% of
$17 nullion?



The group of which I was & part quit going to the urban hospital that cared for the poor, because of Hiability
concermns. What good is Badgercare, Medicaid, Medicare if there are no physicians to deliver it? Our lawyers
state that it would take 20 or more years to undo the damage caused by the unrestrained plaintifls atiomeys
for all those years in Ohio.

Christopher Magiera, MD
Wausau '

Dr. Magiera later shared another story — this time about his mother:

My mother, who suffers from spinal stenosis, a very painful condition, lives outside of Rockford, 1L (a state
with no, until recently, tort reform). She was being treated by a member of a group of neurosurgeons from
Rockford. Because of the {llinois med mal crisis, the entire group disbanded. Her doctor moved to Madison
because of our favorable med mal atmosphere. The other two doctors retired.

Rockford now only has two neurosurgeons, and they are too busy to see my mother. She will most likely
have to drive {0 Madis{m However, (her doctor) will most likely not want to remain in Wisconsin.

. Wiscons;n musi mspozad wﬂ;h ever—stmnger tort reform, mciudmg reinszzmtmg the neneconomz{: damage cap o

One._'yéar.:égc', I__lé_ﬁ.b.eamiful Seattle to move to Green Bay. 1had been in Seattle for over 10 years and never -
anticipated I would ever leave.

When I made the decision to leave, I was Chief of Emergency Medicine and Chief of Staff at a major
downtown Seattle Hospital. I was President-elect of the Washington Chapter of the Amencan College of
Emergency Physicians and Assistant Clinical Professor at the University of Washington. So why would |
give all this up to move to Wisconsin of all places?

The answer is two fold. First of all, in 15 years of practice, [ have never been sued, vet | saw my malpractice
premiums increase 400% over a 4-year pe:rzod - This may seem insignificant, but for a hospital that- had a.

SRR iugh percentage ef Medxcald ané chaniy {:a:re 1i macie contmmng pracucmg ewnommaﬂy unrf:ahs’ac

Second, and pez"haps more wnportant, was the indirect effect of rising malpractice premiums on the abzizty 1o
practice medicine. Specialists no longer wanted to take emergency call, because it meant providing very
high-risk care, often for free. Obstetricians closed practices. An entire group of very good neurosurgeons
had their malpractice insurance cancelled, not because of claim history, but simply because they took care of
patients with broken necks and brain tumors, and these types of patients ofien had bad outcomes, despite the
best of care.

A year ago, Wisconsin was one of only 6 states considered "safe” to practice medicine. The cap on non-
economic damages and the excess compensation fund are precisely the elements needed to keep premiums
stable. Not only have I seen that first hand in the year [ have been here, but the joy has returned to the
practice of medicine. T have all the specialists I need available when I call and they don't argue about taking
a patient.

Physicians are not opposed to fairly compensating truly injured patients quickly and equitably. However, the
current system is broken in most states, The lottery mentality, in which attorneys are rewarded with 40% of
whatever outrageous verdict they can achieve, provides a tremendous incentive to sue and convince a jury
that someone deserves $17 million over an adverse outcome. Who wouldrs't puil out all stops for 40% of
$17 million?



Personal injury attsmeys somehew have the 1II-concexvec§ noti{m that the threa% of hngatxon serves as a

deterrent to bad medical care. This could not be farther from the truth. I, and most other physicians I know,
practice good medicine because of something called integrity, not because of a threat of a lawsuit. We
follow a _pnnmple outlined thousands of years ago by Hippocrates called "Primum non nocere" or "“first, do
no harm." We are the ones who have to look the patient or his family in the eye and explain why something
went wreng sh{)uid an adverse event occur.

The threat of htxganon has pz“ec-seiy the wmng effect: 11 makes me not want 0 pract;cg medicine at ail. 1do
the best 1 can for each and every patzem in each and ﬁvery circumstance. 1 make critical decisions in split
second timelines. 1 often have to act with little or no, information about a patient. Sometimes I save lives,
sometimes despite my best efforts (and ﬁmse of my team) some patients cia not have an optimum outcome.

1 would pose the followmg question to malpractice attorneys: would you do a job that required split second,

life'or death decision making if the consequence of making an unintentional error in }udgmeni is losing your
entire livelihood and everything you have worked for? This is precisely the situation in states without caps

on non—econom:c damagcs

- Do not ic-;t WISCODSIH bmome one of the states m@st ef us leﬁ io come here A way must be found 1o restore
: '-..Ihf:capsg R RN . ; . : o

PaulD Casey MD FACEP
Medlcal Director
Emc:rgency Department
Bellin Health

1 have some perspectives on the liability situation that may be helpful.

I am the medical director for the emergency department at Aurora Medical Center in Kenosha as well as the
President-elect of the medical staff. 1 am a partner in Midwest Emergency Associates, which staffs the

: -'_'emergency depaﬁment in Kfzmesha as weli as Aurera Lakeland Med;cai Center in Elkhem WI and staffs 4

and currentiy sit on the clauns comumittee and ﬁncmce committee for E\{RRG a nsk retention group
domiciled in South Carolina to provide malpractice insurance for emergency medicine physiciaﬁs

Up until this point, the favorabie habzhzy climate in Wzsconsm has 1made the ciaﬁy practxce of € emergency
medicine radically different for us than my pariners practicing in Illinois. My ‘patients in Wisconsin, ata
small community hospital, have access to specialists that patients in Hinois at much larger facilities do not.
We are fortunate to have a sufficient number of neurosurgeons, obstetricians, and orthopedic surgeons to
provide excellent care in emergency situations. I regularly hear stories from my pariners in Illinois of patients
in their ERs with life-threatening neurosurgical emergencies and long delays and hassles in finding a facility
willing to accept the patient.

Our group is able to attract high-quality board-certified emergency physicians because our cost for liability
insurance is reasonable in Wisconsin. In inois our costs were rising so dramatically that if we did not take
the extraordinary step of forming an RRG we would have had to leave at least one of our ERs.

T hope this has been helpful. I am available if my experience can help the cause 1o help maintain quality care
for our patients.

David Farkas, MD, FACEP
Lake Forest, IL




Personal injury attorneys somehow have the ill-conceived notion that the threat of litigation serves as a
deterrent to bad medical care. This could not be farther from the truth. 1, and most other physicians [ know,
practice good medicine because of something called integrity. not because of 2 threat of a lawsuit. We
follow a principle outlined thousands of years ago by Hippocrates called "Primum non nocere” or "first, do
no harm."  We are the ones who have to look the patient or his family in the eye and explain why something
went wrong should an adverse event occur.

The threat of litigation has precisely the wrong effect: it makes me not want to practice medicine at all. 1do
the best I can for each and every patient in each and every circumstance. I make critical decisions in split
second timelines, I often have to act with little or no information about a patient. Sometimes I save lives,
sometimes despite my best efforts {and those of my team) some patients do not have an optimum outcome.

I would pose the following question to malpractice attorneys: would you do a job that required split second,
lifeor death decision making if the consequence of making an unintentional error in judgment is losing your
entire livelihood and everything you have worked for? This is precisely the situation in states without caps

on non-economic damages.

.. Do not 1et WlSCQIlSlIl bcwme one of ihe siaws most of us left to come hc-:re A way must be found to restore. - .
' the capsi : : '

Pau'i_ D. :Ca_sey, MD, FACEP
Medical Director’
Emergency Department
Bellin Health

I have some perspectives on the liability situation that may be helpful.

I am the medical director for the emergency department at Aurora Medical Center in Kenosha as well as the
President-clect of the medical staff. | am a partner in Midwest Emergency Associates, which staffs the

_ emergency department i Kenosha as well as Aumra Lakeland Medpcal Center in Eikhom, WI and staffs 4
and cum:ntly sit on the dauns commitice and ﬁmnce conmumittee for EMRRG, a risk retennon group
domiciled in South Carolina to provide malpractice insuranece for {:merw:ncy medicine physicians.

Up until this point, the favorable liability climate in Wisconsin has made the daily practzce of emergency
medicine radically different for us than'my partners practicing in Illinois. My patients in Wisconsin, at a
small community hospital, have access to apecmhsts that pauents in iltinois at much larger facilities do not.
We are fortunate to have a sufficient number of neurosurgeons, obstetricians, and orthopedic surgeons to
provide excellent care in emergency situations. I regularly hear stories from my partners in [linois of patients
in their ERs with life-threatening neurosurgical emergencies and long delays and hassles in finding a facility
willing to accept the patient.

Our group is able to attract high-quality board-certified emergency physicians because our cost for liability
insurance is reasonable in Wisconsin. In Illinois our costs were rising so dramatically that if we did not take
the extraordinary step of forming an RRG we would have had to leave at least one of our ERs.

I hope this has been helpful. I am available if my experience can help the cause to help maintain quality care
for our patients.

David Farkas, MD, FACEP
Lake Forest, IL




I am a Family Practitioner formerly from fllinois - I practiced there for several years in an emergency
department and then in an urgent care. One of the main reasons I left was that I was just sick and tired of the
lawsuit paranoia that is rampani there — and I mean paranoia in the fullest sense of the term. Most doctors
there are just plain scared, even if they won't admit it — you can see it in their practice stvle. When I moved
to Wisconsin (just last year) I noticed a significant difference in the way medicine was practiced. Tt seemed
like doctors up here use their own common sense a lot more and they don't reflexively order tests just to
‘cover their hind end!

For the most part it seems that if doctors up here don't think something needs to be done, they don't do it
(what a concept!) - whereas in [linois everyone is playving the double think game of 'what if this, what if
that,’ ordering tests and procedures just to look good in case the absolute worst happens.

How many high dollar amount settlements will it take to make doctors n Wisconsin start practicing more
defensive medicine? Probably only one or two.

Now of course I know that our medical system (and doctors, to be surel) are not perfect, and when something
happens that should not have there needs to some kind of compensation. But there has to be some kind of
balance in place. The cap on noneconomic damages certain}y seemed to be working ~ why the court struck it
down while all other states are struggling to put caps in place is simply beyond my comprehension.

Jay S. Harms, MD
Random Lake

My name s Dr. Michael Didinsky D.O. 1 am a spine surgeon and my wife Dr. Eleanor Figuerres D.O. is an
OB/GYN.

We moved to Wisconsin one month ago 1o join practices in Kenosha. We both trained in Chicago and have
families in that area. However, because of exorbitant malpractice rates in lllinois and several other states that
we were considering, we decided to move to Wisconsin. Our specialties carry the highest malpractice
premiums. The thought of paymg a cembmeci total of up 1o 400-500 thousand dollars per ye&r umaed us to
look to Wzsconsm _ :

As reimbursement rates decrease, work hours increase, patient volume increases, stress increases, and quality
of life suffers, this all begs the question "Is this worth my commitment?" 1 believe it is "worth it" in
Wisconsin. | moved to this state because it was committed to keeping its physicians here. This is through
malpractice reform among other things. If the cap is lifted, and malpractice rates increase, I have no doubt
that physicians will leave, I know we would, and physicians will begin to select out patients that they deem
to risky to treat. This is not the environment I would want to work or be treated as a patient.

Michael Didinsky, DO
Kenosha

I am an independent family physician in a rural area. It has become difficult enough to practice medicine in
this complicated system. Although I have never had any problems with malpractice so far aside from the cost
of insurance, I will have to stop clinical practice if malpractice becomes a bigger issue.

Barbara Weber, MD

Random Lake

My name is Rod Sathoff and I work as a locum tenens anesthesiologist. This means that | basically travel to
work wherever they need me,

I'was cailed to work in Madison County, [linois because the anesthesiologists there couald no longer find an
insurance company to provide malpractice insurance for thern and they were departing. Thinking that this



I am a Family Practitioner formerly from Illinois - I practiced there for several years in an emergency
department and then in an urgent care. One of the main reasons I left was that I was just sick and tired of the
Jawsuit paranoia that is rampant there — and I mean paranoia in the fullest sense of the term. Most doctors
there are just plain scared, even if they won't admit it ~ you can see it in their practice style. When I moved
to Wisconsin (Just last year) I noticed a significant difference in the way medicine was practiced. It seemed
like doctors up here use their own common sense a lot more and they don't reflexively order tests just to
‘cover their hind end'! :

For the most part it seems that if doctors up here don't think something needs to be done, they don't do it
(what a concept!) - whereas in lilinois everyone is p§ay1ng the double think game of ‘what if this, what if
that,' ordering tests and procedures just to look goodiin case the absolute worst happens.

How many high dollar amount seitlements will it take to make doctors in Wisconsin start practicing more
defensive medicine? Probably only one or two.

Now of course I know that our medical system (and doctors, to be sure!) are not perfect, and when something
happens that should not have there needs to some kind of compensation. But there has to be some kind of
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"J-ay S. Harms, MD
Random Lake

My name is Dr. Michael Didinsky D.G. | am a spine surgeon and my wife Dr. Eleanor Figuerres D.O. 1s an
OB/GYN.

We moved to Wisconsin one month ago to join practices in Kenosha. We both trained in Chicago and have
families in that area. However, because of exorbitant malpractice rates in IHinois and several other states that
we were considering, we decided to move to Wisconsin. Qur specialties carry the highest malpractice
premiums, The theught of paymg a s:{}mbmed tc‘iai of up 1o 40{} 3{30 ’{hc}usand doﬂars per year tum#:d uste .
lookto Wlsconsm . _ S _ . . S

As reimbursement rates decrease, work hours increase, patient volume increases, stress increases, and quality
of life suffers, this all begs the question "Is this worth my commitment?" I believe it is "worth it" in
Wisconsin. I moved to this state because it was committed to keeping its physicians here. This is through
malpractice reform among other things. If the cap is lified, and malpractice rates increase, I have no doubt
that physicians will leave, I know we would, and physicians will begin to select out patients that they deem
to risky to treat. This is not the environment I'would want to work or be treated as a patient.

Michael Didinsky, DO
Kenosha

1 am an independent family physician in a rural area. It has become difficult enough to practice medicine in
this complicated system. Although I have never had any problems with malpractice so far aside from the cost
of insurance, I wili have to stop clinical practice if malpractice becomes a bigger issue.

Barbara Weber, MD

Random Lake

My name is Rod Sathoff and I work as a locum tenens anesthesiologist. This means that | basically travel to
work wherever they need me.

I was called to work in Madison County, Illinois because the anesthesiologists there could no longer find an
insurance company to provide malpractice insurance for them and they were departing. Thinking that this



 may be about Quailty Gf care, 1 did go to work at the hospztal there and soon realized the scope of the
problem. There I discovered that it was about a crisis in insurance and not about quality of care.

Placing and keeping a cap on non-economic damages is only a start to the necessary reform.

Rod Sathoff, MD
Green Bay, Wi

I trained at Cook County Hospital in Chicage, Illinois. As you are aware, that county is noted for its high
malpractice awards. After graduation, 1 joined a private practice, Healthcare for Women. My tail coverage
for working there for 20 months was around $92,000. One of the reasons that 1 left Chicago was the lack of
tort reform.

I m_(wed to Thomaston, Georgia and joined a group of 4 OB/GYNs. My first year in Georgia, my

malpractice insurance premium was $27,000. In 3 years it grew to $54,000. My last vear there, we were told

that our insurance was expected to increase another $23,000. It should be noted that I have never been found

liable or EVER been turned into the Nauonai Practztmne; [Data Bank. Because of these problems, Georgia
now. has mrt refonn : .

- : i mo%d to Wzsconsm 2 }ears ago. ()ne Qf the thmﬂs that made W isconsin attractive was the caps. 1 have
'-'seen how wzthoat caps the cost of health care goes up.

Curt Comelia—Car}son, DO, FACOG
Fellow American College of Obstetricians and Gynecologists
Diplomate American Board of Obstetrics and Gynecology

! am a foreign medical graduate that found home in Wisconsin. I have been practicing in Wisconsin for the

last 5 years. As a minority, Wisconsin does not seem to be an ideal place to practice but after enjoying the

non-economic caps for quite some time, it became practical for me to work and live in Wisconsin. When 1
~was a resident in Hlinois, I had personal experience being invelved in litigation but fortunately got dropped.

o fr@m the case; however ] have seen how settlements were unfa;dy handled: A patzem s sister, which we had | .

~not'seen, sued the group/hospital for the patient's death from ruptured aortic aneurysm. Akhough my name is
cleared from the national database, this case haunts me every day.

Right now, if the noneconomic cap is not restored, there is no reason for me to stay in Wisconsin. My
immediate family resides in Pennsylvania and my husband's family in Chicago. Both states have already tort
reforms pendmg and approved, respectively.

My farmly’s future depends greatly on this matter.

Ana Dimalaluan, MD
Monroe Clinic

In 1990 1 moved with my family to Wisconsin to begin a career as a surgeon. 1 feel relatively fortunate to
have had only one lawsuit brought against me since that ttme. However, if the cap on non-economic
damages is not once again restored, my practice may have to be significantly curtailed or moved elsewhere.

Please let me know how I can contribute in this regard, as I feel this is vital to maintaining a safe
environment in which to practice and to do what we all know is right for doctors and patients alike. To do
otherwise would be unconscionable. Thank you.

Thomas Houting, MD, DDS
Stevens Point




may be about quality of care, 1 did go to work at the hospital there and soon realized the scope of the
problem. There I discovered that it was about a crisis in insurance and not about quality of care.

Placing and keeping a cap on non-economic damages is only a start to the necessary reform.

Rod Sathoff, MD
Green Bay, W1

1 trained at Cook County Hospital in Chicago, Iliinois. As you are aware, that county is noted for its high
malpractice awards. After graduation, 1 joined a private practice, Healthcare for Women. My tail coverage
for working there for ?0 months was around $92,000. One of the reasons that I left Chicago was the lack of
tort reform. ' : '

I moved to Thomaston, Georgia and joined a group of 4 OB/GYNs. My first vear in Georgia, my
malpractice insurance premium was $27,000. In 3 years it grew to $54,000. My last year there, we were told
that our insurance was expected to increase another $23,000. It should be noted that I have never been found
liable or EVER been turned into the Natxonal Practltioner Data Bank Because of these problems, Georgla

: _ncw has ‘501'{ refﬁzm SRR : o

1 mz)vad to W iscopsin 2 vears am:} One of the thmgs that macie WiSCOHSlﬁ attractive was the caps I have -
seen how Wlthout caps, the cost of hea}th care goes up.

Curt Comeila—CarIson, DO, FACOG
Fellow American College of Obstetricians and Gynecologists
Diplomate American Board of Obstetrics and Gynecology

l.am a foreign medical graduate that found home in Wisconsin. | have been practicing in Wisconsin for the
last 5 years. As a minority, Wisconsin does not seem to be an ideal place to practice but after enjoying the
non-economic caps for quite some time, it became practical for me to work and live in Wisconsin. When I
was a resident in Hlinois, | had: personal experience bemg involved in litigation but fortunately. got dropped - -
gf:from the case; however I'have seen how. seftlements were unfaurly handled: A patlent s sister, which. we had.

not seen, sued the group/hospital for the patient's death from ruptured aortic aneurysm. Although my nameis

cleared from the national database, this case haunts me every day.

Right now, if the noneconomic cap is not restored, there is no reason for me to stay in Wisconsin. My
immediate famﬂy resides in Pennsylvania and my husband's family in Chicago. Both states have already fort
reforms pending and approved respectively.

My family's future depends greatly on this matter.

Ana Dimalaluan, MD
Monroe Clinic

In 1990 I moved with my family to Wisconsin to begin a career as a surgeon. 1 feel relatively fortunate to
have had only one lawsuit brought against me since that time. However, if the cap on non-economic
damages is not once again restored, my practice may have to be significantly curtailed or moved elsewhere.

Please let me know how [ can contribute in this regard, as I feel this is vital to maintaining a safe
environment in which to practice and to do what we all know is right for doctors and patients alike. To do
otherwise would be unconscionable. Thank you.

Thomas Houting, MD, DDS
Stevens Point




1left my praciic_e in the Western Suburbs of Chicago afier 28 years in practice because I could not afford to
practice. { was in the solo practice of OB-GYN and my income was negative for the last two years 1
practiced. 1had to leave when 1 did because of the taﬂ (insurance). My tail was $138,000. If I had waited
until my policy renewaﬁ date; my Hability tail would have been $200,000. 1 had a policy that covered me for
0-49 deliveries a year {low volume obstetrics and gynecology). If 1 had stayed, I would have had to do all 49
deh\zeﬂes ami the amozzm ] made Would m}’i haws covemd my insurance costs, much less my other overhead.

I am now pracmcmg paz‘t~§1me in Rmhlané Cerz%er We have had a vacation home in rural Richland County
for many years, and my husband and I have chosen to make it our home. 1 feel that 1 am prowcimg a needed
service to this community doing gynecology, cesarean section call, some back-up obstetrics and obstetric
ultrasound and consultations for our fine famﬂv practice physicians. However, I am now close to 60; though
I enjoy what 1 do and would like to continue to practice medicine, I will not jeopardize my retirement
security to continue to practice if the Hability climate here comes anywhere near that of Ilinois.

Nancy Ellen Rich, MD
R;chiand Center : :

-'E ama 43 ~ye&—01c§ OB/’G‘{N phymczan pract;cmg m Green Ba‘y since Februa;‘y 20{}3 1 mcwed here irom _
‘Pennsylvania where I had heen practicing for'6 years: but could no fonger afford maipractxcf: msurance. - 1 had
never ‘been sued yet I: couiciﬁ‘t afford the astmmmzsal msm“ance prentnums ’

The state of ?_ennsylvam& was in such a crisis that many physiczans were leaving or retiring prematurely.
Patients were having trouble finding OB/GYNs, orthopedic surgeons and neurosurgeons. 1 researched the
problem and found that Wisconsin was one of perhaps 5 or 6 states with the situation under good control.
One of the few things these "good states” all had in common was the presence of the noneconomic cap on
malpractice claims. : :

I was fortunate to find an excellent group of doctors o join in Prevea Clinic located in Green Bay. Now I'm
. _m shock. 1can't beheva W;soensm is. iakmﬂ a glam siep back m the Wrong dlrectlozz aﬁer imvmg thmgs o
- _'weli Con’ir{)l}ad : . R : i

Erich Metzier, MD
Green Bay

I'must state that {ncneconormc damage caps) deﬁm{ely was one of the reasons that I choseto contract with
an associate in Wisconsin. 1 was shocked and appalled to hear from said associate, only weeks after
accepting her offer as well as beginning my state license application, that this cap was being removed ~
going totally backwards!

In California (1 practiced there since 1992), the cap was the single biggest advantage (amongst so few!) to
staying put there, and was eventually overridden mostly keeping in mind each offer's state malpractice
situation. I almost felt "used"” to have signed up and then have this happen {(and was told by my attorney that
I'd have a legit "out" of my contract if | so decided. The fact I'm now in-state is testimony to how much |
erjoyed the people T met at my April site-visit as well as the level of decisiveness of my new associate!

A "close-call” if there ever was one, and I'm hoping this will, indeed, have a happy ending - and soon!

Jeffrey W. Glassheim, DO
Oshkosh




[ left my practice in the Western Suburbs of Chicago after 28 years in practice because | could not afford to
practice. | was in the solo practice of OB-GYN and my income was negative for the last two years |
practiced. I had to leave when 1 did because of the tail (insurence). My tail was $138,000. If I had waited
until my policy renewal date, my liability tail would have been $200,000. 1had a policy that covered me for
0-49 deliveries a year (low volume obstetrics and gynecology). If I had stayed, I would have had to do all 49
deliveries and the amount I made would not have covered my insurance costs, much less my other overhead.

I am now practicing part-time in Richiand Center. We have had a vacation home in rural Richland County
for many years, and my husband and I have chosen to make it our home. I feel that I am providing a needed
service to this commanity doing gynecology, cesarean section call, some back-up obstetrics and obstetric
ultrasound and consultations for our fine family practice physicians. However, | am now close to 60; though
I enjoy what I do and would like to continue to practice medicine, I wiil not jeopardize my retirement
security to continue to practice if the Lability climate here comes anywhere near that of Hlinois.

Nancy Ellen Rich, MD
Rxchland Cmtcr

lama 43 »year-oid OB!GYN physmzan practzcmg in Green Bay since Febmary 2003, 1 moved hare from
Pennsylvama where 1 had been practicing for 6 vears but could rio longer afford maipractwe insurance. | had
never been sued, yet I couldn't afford the astronomical insurance premiums.

The state of Pennsylvania was in such a crisis that many physicians were leaving or retiring premarurely.
Patients were having trouble finding OB/GYNs, orthopedic surgeons and neurosurgeons. | researched the
problem and found that Wisconsin was one of perhaps S or 6 states with the situation under good control.
One of the few things these "good states” all had in commeon was the presence of the noneconomic cap on
mmalpractice claims.

I was fortunate to find an excellent group of doctors to join m Prevea Clinic located in Green Bay. Now I'm
in shock. L.can't believe Wisconsm is taking a gianz siep bacl\ in the wrong direction — after baving things
:Weil contmiled : I S :

Frich Metzler, MD
Green Bay

I must state that (noneconomic damage caps) definitely was one of the reasons that I chose to contract with
an associate in Wisconsin. 1 was shocked and appalled to hear from said associate, only weeks after
accepting her offer as well as beginning my state license application, that this cap was being removed ~
going totally backwards!

In California (I practiced there since 1992), the cap was the single biggest advantage (amongst so few!) to
staying put there, and was eventually overridden mostly keeping in mind each offer's state malpractice
situation. I almost felt "used" to have signed up and then have this happen (and was told by my attomey that
I'd have a legit "out™ of my contract if I so decided. The fact I'm now in-state is testimony to how much I
enjoyed the people I met at my April site-visit as well as the level of decisiveness of my new associate!

A "close-call” if there ever was one, and I'm hoping this will, indeed, have a happy ending — and soon!

Jeffrey W. Glassheim, DO
(Oshkosh




I'ma deﬁh&tdiogiét'?réctééiﬁg in Waukesha County, Wisconsin.
I relocated to Wisconsin from the state of Towa 1 1/2 years ago, after having explored numerous outstanding

practice opportunities from around the USA. One of the deciding factors that weighed heavily in my decision
was the more favorable professional liability laws in the state of Wisconsin.

I'm certain that | would not have moved to the state of Wisconsin had I known then the action of the
Suprere Court this summer. I'm certainly not encouraging my colleagues to move to Wisconsin since the
Supreme Court decision.

Thorsteinn Skulason, MD
Waukesha

1 came to Waupun in July 2003 from [Hinois after learning that my insurance premiums were going to exceed
my take-home pay. I decided to leave Iilinois in December 2002 and the only states 1 lcoked for positions
were those that the AMA labeled "safe™ Indiana, Wisconsin, Colorado, California, New Mexico, and
Louis;ana The fact that Wisconsm will drop off this list wﬂl be a great loss to residents of th:s state,

The prac‘uce of meézcme 1s very d;fferent here sa:hf:n compareé to Himms For the most pan the doctors here_ o
are happy. They enjoy thmr job'and they do not live under the constant threat of litigation. . Here in Waupun,
itisa pleasure 1o be the only obstetrician at Waupnn Memorial Hospital. Despite the fact that Tam on call -
24/7, 1 enjoy provzdmf’ service to a population that would undoubtedly be without an ob/gyn in a high risk
liability environment where, quite frankly, it wouldn't be worth the hassle to practice here.

When I came to this state, I referred to it as "enlightened.” The people here solved issues with access to
medical care years ago with the establishment of caps on non-economic damages. 1 strongly doubt the
doctors in this state would find a work environment similar to that which exists in [ilinois acceptable. If
insurance premiums rise and lawsuits escalate, early retirements and difficulty with recruitment will quickly
limit access to medical care in the rural communities.

: Scott Hansﬁeld MD
Waupun, W1 '

1 am an obstetrician-gynecologist who moved here from Pennsylvania in June 2002. 1 have a wife and five
children. We left all of our family and friends in Pennsylvania solely to escape the liability crisis in that
staie My main goal in life is to be able to put my children through college. 1don't desire fancy cars or
expensive vacations. Unfortunately, the liability crisis in Pennsylvania made it impossible for me to pat
money into my children’s college funds.

My partner and 1 in Pennsylvania were never involved in a lawsuit during the six years that | practiced there.
That did not prevent our malpractice insurance rates from skyrocketing. Over my last three years there, our
rates went up 60%, then doubled, then went up another 40%. We were traveling to other towns and taking
call every other night and every other weekend, but our income continued to decline sharply. We could not
even consider getting a third partner. To be honest, there are few good obstetrician-gynecologists available
in a state like Pennsylvania at this point, anyway. Again, this is due to the liability crisis. (My ex-partner
found a new partner, but he is leaving Pennsylvania in November of this year.)

When I talk to people in Wisconsin, it blows their minds that I would leave the state in which I was raised
hecause of the Lability crisis there. [ explain that it was not economically feasible to continue practicing
there. Actually, my family and I love Wisconsin, so I looked at it as a blessing in disguise. That was unti
the caps were removed here.

I am now seriously concerned that Wisconsin will become like Pennsylvania (and like so many other states).
I see no way that this wili not happen unless the caps are re-instated. It is not a coincidence that the few
states in the nation not in crisis all have caps on non-economic damages. There is very good reason that so



I'm a dermatologist pi’ééﬁéing in Waukesha County, Wisconsin.
I relocated to Wisconsin from the state of Towa 1 1/2 vears ago, after having explored numerous outstanding

practice opportunities from around the USA. One of the deciding factors that wei ghed heavily in my decision
was the more favorable professional liability laws in the state of Wisconsin.

I'm certain that I would not have moved to the state of Wisconsin had I known then the action of the
Supreme Court this summer. I'm certainly not encouraging my colleagues to move o Wisconsin since the
Supreme Court decision.

Thorsteinn Skulason, MD
Waukesha

I came to Waupun in July 2003 from Hlinois after learning that my insurance premiums were going to exceed
my take-home pay. 1decided to leave lilinois in December 2002 and the only states 1 looked for positions
were those that the AMA labeled "safe”: Indiana, Wisconsin, Colorado, California, New Mexico, and
Louisiana. The fact that Wisconsin will drop off this list will be a great joss to residents of this state.

" The practice of medicine is very different here when compared to Illinois. For the most part, the doctors here S
are happy.: They enjoy their joband they do not live under the constant threat of litigation. Here in Waupun,
it is & pleasure to be the only obstetrician at Waupun Memorial Hospital. Despite the fact that Lam on call
24/7, 1 enjoy providing service to a population that would undoubtedly be without an ob/gyn n a high risk
Hability enviromment where, quite frankly. it wouldn't be worth the hassle to practice here.

When I came to this state, I referred to it as "enlightened.” The people here solved issues with aceess to
medical care years ago with the establishment of caps on non-economic damages. 1 strongly doubt the
doctors in this state would find & work environment similar to that which exists in [llincis acceptable. If
insurance premiums rise and lawsuits escalate, early retirements and difficulty with recruitment will quickly
limit access to medical care in the rural communities.

*Scott Hansfield, MD
Waupun, WI 7

1 am an obstetrician-gynecologist who moved here from Pennsylvania in June 2002. Thave a wife and five
children. We left all of our family and friends in Pennsylvania solely to escape the liability crisis in that
state. My main goal in life is to be zble to put my children through college. 1don't desire fancy cars or
expensive vacations. Unfortunately, the liability crisis in Pennsylvania made it impossible for me to put
money inte my children's college funds.

My partner and 1 in Pennsylvania were never involved in a lawsuit during the six years that I practiced there.
That did not prevent our malpractice insurance rates from skyrocketing. Over my last three years there, our
rates went up 60%, then doubled, then went up another 40%. We were traveling to other towns and taking
call every other night and every other weekend, but our income continued to decline sharply. We could not
even consider getting a third partner. To be honest, there are few good obstetrician-gynecologists available
in a state like Pennsylvania at this point, anyway. Again, this is due to the liability crisis. (My ex-partner
found a new partner, but he is leaving Permsylvania in November of this year.)

When I talk to people in Wisconsin, it blows their minds that I would leave the state in which I was raised
because of the liability crisis there. [ explain that it was not economically feasible to continue practicing
there. Actually, my family and I love Wisconsin, so I looked at it as a blessing in disguise. That was until
the caps were removed here.

1 am now seriously concerned that Wisconsin will become like Pennsylvania (and like so many other states).
I see no way that this will not happen unless the caps are re-instated. It is not a coincidence that the few
states in the nation not in crisis all have caps on non-economic damages. There is very good reason that so



many other states are trying to imstitute such caps. Ifind it hard to believe that our caps have been removed. _ -
It seems that our state supreme court doesn't truly grasp the severity of the crisis in states like Pennsylvania.

Please, re-instate the caps on Wisconsin's non-economic damages. This has been a wonderful state in which
to live, and in which to practice medicine over the past three years. I know several other doctors who have
moved here from Pennsylvania and who feel the same way. Ihave been able to start making contributions to
my children's college funds, my children are happy, and my wife and 1 would like to Tive here for the rest of -
our lives. We leamned a valuable lesson in Pennsylvania, though. It won't take us six years to figure out that
obstetrics and gynecology is no longer a viable profession here when the malpractice rates begin to
skyrocket. 1am absolutely convinced that re-instating the caps is the most important step to prevent this
from happening.

Robert D. Mover, Ir, MDD, FACOG.
Green Bay

1 am quite interested in seeing the caps on medical liability restored in Wisconsin. Itaught Family Medicine
for 3 years in Kmtucky and also worked in a busy ER there for 3 vears. The public is generaﬂy unaware of
'how ‘badiy medlca habziﬁy concems erodf: thezr access to: quahty he&lthcare - . :

"Fer example a pzment ;mght shﬂ’w up w;th chest pam a:né in most Stazies this forces a huge and mostly _
unnecessary evaluaﬁ{}n to protect the physician from lability. Whe;; the workup is done the'patient is sent -
home with a 4-5 thousand dollar medical bill and having had nothmg done to help with their symptoms.

Further and most importantly to Wisconsin is the easy and local access to obstetric care that families here

enjoy. In Kentucky it is now typical for many counties to have no way to deliver babies and for women to
have to drive 60 to 90 miles for obstetric care. 1 last heard there were only 223 OB providers left in all of
Kentucky and that these numbers were declining.

There is no reason left in much of medicine and medical care costs due to medical liability concerns. came
to:Wisconsin specifically. because of the favorable medical liability climate. in the relocation process ; Iwas,

_ '.-_hsuzadeci by recruiters from Hlinois. ‘1 have no plans to ever practice Medicine in a }ugh habllzty ared agam i
“hope you understand my feelings about how important Medical Liability reform is.

John R. Ewing, MD
Lake Delton




many other states are frying to institute such caps. I find it hard to believe that our caps have been removed.
It seems that our state supreme court doesn't truly grasp the severity of the crisis in states like Pennsylvania.
Please, re-instate the caps on Wisconsin's non-economic damages. This has been a wonderful state in which
to live, and in which to practice medicine over the past three years. I know several other doctors who have
moved here from Pennsylvania and who feel the same way. [ have been able to start making contributions to
my children's college funds, my children are happy, and my wife and I would like to five here for the rest of
our lives. We learned a valuable lesson in Permsylvania, though. It won't take us six years to figure out that
obstetries and gynecology is no longer a viable profession here when the malpractice rates begin to
skyrocket. Iam absolutely convinced that re-instating the caps is the most important step to prevent this
from happening.

Robert D. Moyer, ir., M.D., FAC.O.G.
Green Bay

1 am quite interested in seeing the caps on medical liability restored in Wisconsin. 1 taught Family Medicine
for 3 years in Kentucky and-also worked in a busy ER there for 3. years. The public is gcneraily UMAWAre of
“how badly medmal .hablizty concems erede thelr aca:ess o f:;uaizty healthcare R .

For examp}e a paﬂent rm@t show up vvzth chest pam and in most ‘States ﬂus forces a huge Bﬁd mostly
urmecessary evaluation to protect the physician from liability. When the workup is done the patient is sent
home with a 4-5 thousand dollar medical bill and having had nothing done to help with their symptoms.

Further and most importantly to Wisconsin is the easy and local access to obstetric care that families here
enjoy. In Kentucky it is now typical for many counties to have no way to deliver babies and for women to
have to drive 60 to 90 miles for obstetric care. I last heard there were only 223 OB providers left in all of
Kentucky and that these numbers were declining.

There is no reason ieft in much of medicine and medical care costs due to medical liability concerns. Icame
10 Wlsconsm spemﬁcally %}ecause of the favorabie medical hablhty climate, 1n the relocataon ;:erocess I was.

; hope’ you unéerstand my feelmgs aboui how 1mportant Medzcal Lzabﬂxty refoxm is.

John R. Ewing, MD
Lake Delton
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Wisconsin opens door

‘safe haven for two'decades as a state with
oneconomic damages awarded i malprac-
uits. At least it was — until two months ago,

: e Wisconsin Supreme Court stmpped the
state_s doctors of that protection. :

In a-4-3 decision, the court said it daén’t see a con-
nection between the adjustable cap — which stood at
$445,775 at the time of the ruling -~ and the iegislative
intent of “compensaﬂng victims of medical malprac-
tice fairly.” But a fair law would ensure that plain-
tiffs aren’t paid too little and doctors don’t pay too

. much. Without caps, though, the system goes off kil- -
ter, with plamtlﬁ‘s lawyers aiming tq lead Jume$ 10

retarn irrafionally large verdicts,

And the majority of justices said they didn't see a
specific connection between the cap and the idea that
it keeps Hability insurance premiums low.

They didn’t see a connection? The AMA lists 20
states in the midst of 4. medical liability insurance
crisis, with rates that have doctors retiring early,
diseontinuing high-risk procedures or fleeing to an-
other state with a better insurance climate. Only six
states make the AMA’s “OK” list. The thing those
states have — or should we say had - In common
was & cap on noneconomic damages.

Wisconsin has been “OK” since the list’s incep-
tion in June 2002. The question now is whether it can
remain OK.

It can. But lawmakers at the state and federal level
nieed to act quickly. They need to pass noneconomic
damages caps.

At the state level, doctors and some politicians are
doing their part to bring back the cap.

The Wisconsin Medical Society created a Webh site
thitp:/ /unow. keepdoctorsinwisconsin.org/) that in-
forms residents what could happen if the state goes
without a cap for too long. In addition, State Assem-
bly Speaker John Gard formed a task force to study
the issue. Already citizens are behind the cap, with a

YSICIANS w STA'E‘ES RECENTLY RAVAGED. :
ng medical’ liability insurance rates have
1ck3ng up and moving their practices to Wis--

to llablllty Crisis

;medmal socmty and Wlsconsm Hospital Assn. poll
- showing that 66% of 500-1ikely Wisconsin voters
-agreed that the state should cap noneconomic dam-

ages "o prevent both higherhealth care costs associ-
ated with frivolous lawsnits and unnecessary med-
ical testing.”

Legislation is expected to pass the Republican-
dominated Legislature by Thanksgiving: But it is un-
clear’ whether the state’s governor, a Democrat,
would sign a bill. If he does, doctors want to prevent
the court from tossing out the cap again, 50 WMS is
pursuing a constitutional amendment that would
deem the cap legal.

Of course, if Congress would pass national tort re-
form, it would stop this stateé patchwork of laws that
are a determining factor of where some doctors set
up practice. The House repeatedly has passed legisla-
tion with 2 $250,000 noneconomic damages cap, most
recently approving a bill in July. But proposals have
stalled in the Senate again and again, and it looks
like the latest effort is going nowhere again ‘this year.

- Insurance rates didn’t go up m Wxscansm aver-

night. But settlements are already up.

There's one report of a plaintiff lawyer who had
reached a settlement agreement a week before the
state Supreme Court decision now calling the defen-
dants back and saying he would settle only if the
agreed-on amount was doubled. Also, those seeking
to recriit doctors already are reporting that they’re
getting questions from physicians concerned about
what insurance rates will do in the eoming years
without caps.

Before Wisconsin becomes the liability wasteland
that 20 other stafes are, it’s time for-the state govern-
ment again to pass tort reform that includes a cap
that will be held constitutional and keep Wisconsin
as a place physicians can go for shelter from high
medical Hability premiums.

Better yet, Congress should pass tort reform s0
doctors can practice where they want, not just where
the insurance rates are affordable because a state has
a noneconomic damages cap. *
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B TO . ;-’-Members Senate Commlttee Agnculture and Insurance
T Senator Dan Kapanke Chan‘ -_ B : '

- FROM Jalme Hook Student and ?remdent Mechcaﬁi Student Assoczatzon

~ DATE: October27, 2005

7 Nick Maassen Student and Board Member Dane County Medzcai Socwiy
I Umversﬂy Of Wzsconsm Medlcal Scha()} :

RE ; :Sup;mrt for Assembly Bz]l 766/ Senate B111 393 . ]

. Thank you for thxs opponumty te testzfy in support of Assembly Bﬂl 766 / Senate Bali BN .

393, As future physzcxans “we care about restonng €aps o1 noneconomic damages in

PR Wxsconsm because we understand that caps are an integral compcment ofa stable medlcali- .

R Ilabzhty system a system that unavmdabiy wﬂl be part of our careers

.. :  -About three—fourths of the C%ass of 2008 1s from Wlsconsm, and hastory shows that a .
" “large number of UW medlcal students wzll one day be: practicing ‘Wisconsin phy31c:1ans '

“Qur medlcal students are a diverse group with an assortment of: political: 1deologles ; "

-However 1ssues surroundmg medical hablhty affect ail future physw;ans

= .dec;dmg where we hve and W()l“k Ttis true that we are concemed about the 1mpact on -
‘medical maipractwe insurance rates forboth general and specialty cate. Substantiaﬂy

. ~ ‘more. mgmﬁcant however, is our apprehenswn of practlcmg medicine in a’ lmglous
' 'enwronment Wefear such conditions will stand in the way of prov:dmg quahty patzent .

care by hmztmg phys1c1an access, increasing, the frequency of malpractlce suits, and .
:changmg the dynamxcs ofthe patzent—physman rs:latmns}np Ultzmately, a pocr lzabﬂlty
climate negatwely 1mpacts Wisconsin: resuients seekmg affordabie and rehable '
healthcare o : o : L S

We reahze that, as. medical students we cannot rep{)rt statlstzcs and research to convmce
you that the medical hablhty chmate is an important factor in the future of medicine. We
can, however, offer our feelings and our insight into the challenges that await medxcal
students, as well as express hope that you willk consuier the 3mpact of this issue on ﬂ.xture
Wisconsm physzcxans : -

Thank you, again, for your time and consideration.
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The Potential Impacts of Caps on Non-Economic Damages
in Medical Malpractice Insurance in Wisconsin

Executive Summary

For states struggling with medical malpractice insurance affordability and availability crises, the
state of Wisconsiﬁ has kﬁng been viewed as a model state. This is due to the abiiity of the state’s
broad set of legislative reforms to provide stable and affordable premiums for healthcare

. provxders and a stable envzmnment for msurers One of the foundatmnai elements of

.' ..':-W1sconsm S reforms the cap an nonweconamm damages Was recenﬂy found m be

_' uncenstimtionaﬁ Thc Wlsconsm Supreme Court in Ferdon vs. W;sconszn Parienrs '
Cﬁmpensaz‘zcn Fund found that the cap violates the state’s equai protec’aon guarantees The
court also stated that the ruling does not impact the state’s damage cap in wrongful death cases.
This decision has led to questions regarding the impact the elimination of the caps may have on

coverage availability, affordability and market stability.

: Through a renew of both pubhcly avaziable and propnetary data sources, Pinnacle Acmanai

SN Resoua:ces Inc (Pmnacle} has come to &' number. of key conciusmm .regardmg the mpact ofthe ©

presence or absence of caps on non-economic damages on the Wisconsin medical malpractice

liabality envimm_};ent. The highlights of our findings as regard the various issues include:

e Whileall caps on n@meccmomzc damages reduce losses the 1mpact dnnlmshes as the size
of the cap increases. A cap of $250,000 eliminates approximately 25% of unlimited

losses, a $550,000 cap eliminates about 15% and a $1 million cap eliminates about 7%

» States that have predominantly operated over the last decade with either low (§250K) or
medium ($250K-$550K) caps on non-economic damages overall have significantly better

insurance company loss ratios and combined operating ratios.

» States that have predominantly operated over the last decade with either low ($250K) or

medium ($250K-$550K) caps on non-economic damages overall have more competitive

1.
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insurance markets as measured by the number of insurance companies providing

coverage in the state,

» States that have predominantly operated over the last decade with either low ($250K) or
medium ($250K-$550K) caps on non-economic damages overall have medical

malpractice insurance premiums that are much lower than the premiums in states that do

not have effective caps.

s The Wisconsin -medical malpractice insurance market has significantly ouiperfonned

"company operatmg rﬁsults

In summary, states with damage caps are more attractive to both current and prospective
msurers. This is due in part to the cap on one of the least predictable and most volatile elements
of medical malpractice claim costs (i.e. the non-economic portion of high severity, permanent

disability claims). This makes losses and therefore rates more predictable.

Sumlariy, states ‘with damage caps are more attractwe to current and prospectwe health care
provaders ThlS is bacausa prowders in states with effective caps ' |

1. have current rates lower than providers in states without effective caps,

2. have had more stable rate levels over the last several years, and

3. more insurance carriers competing for their business
This suggeéts that healthcare providers find medical malpractice insurance costs more affordable

and coverage more available in states with effective caps.

2.
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Background

Pinnacle Actuarial Resources, Inc. (Pinnacle) has been retained by the Wisconsin Hospital
Association (WHA) and the Wisconsin Medical Society (WMS) fo perform analyses of the
impact of the presence or absence of caps on non-economic damages at various levels.

Specifically, they would like assistance -ex}aiuating the mpact of:

1. Caps on non-economic damages on claims data from states without caps, and

2. Experience of other states based on the type of cap applicable in the state.

Pmnacie 1s an Iihnms corporatmn that has been in propen:y and casaaity actuanai consuitmg
since 1984, Our 14 consultants make Pinnacle one of the 10 1argest pmperty#casualty actuarial
consulting firms i the U.S. We specialize in insurance pricing, loss reserving, alternative
markets, legislative costing and market analysis and financial risk modeling. Our headquarters

are located in Bloomington, IL.

Pinnacle has established a reputahon asa provader of unbiased, mdependent, acmarzally sound

-_ -analyses and reports Thls reputatmn 15 demonstrated in the &anety of clients that have engaﬂed
us for pro;ects snmiar to this one. Clients that have engaged Pinnacle in ieglsiatlve costing and
market evaluation assignments have included insurance industry associations (e.g. NAII, AIA),
insurance departments and governmental panels (e.g. Connec_ticut, Maine, Ohio, Oregon),
govemnient.i_.nsﬁranée ;ﬁre'?gfams,"(.e.g; Virginia), trade asso_éiétions (e.g. Oregon. Medical
Association, Illinois Hospital Association) and insurance companies. Pinnacle may be unique in
the breadth of parties involved in the medical malpractice insurance system that have engaged

us. A list of relevant research and client-related publications follows.

Relevant Pinnacle Reports and Research

* “A Report on Factors Impacting Medical Malpractice Insurance Availability and
Affordability”, Oregon Professional Panel for Analysis of Medical Professional
Liability Insurance, October 2004

(www pinnacleactuaries.com/pages/publications/files/saiffinalreport. pdf)
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¢ “Final Report on the Feasibility of an Ohio Patients Compensation Fund”, Ohio
Department of Insurance, May 2003
(www.ohioinsurance.gov/Legal/REPORTS/FinalReportOhioPatientComp.pdf)

*  “Preliminary Report on the Feasibility of an Ohio Patients Compensation Fund”,
Ohio Department of Insurance, February 2003

{(www.ohioinsurance.gov/Legal/Reports/Prelim_Patient Compensation_Report_03-03-03.pdf )

* “The Case of the Medical Malpractice Crisis: A Classic Who Dunnit”, Casualty
Actuarial Society Discussion Paper Program, Spring 2004
(http://casact.org/pubs/dpp/dpp04/04dpp393.pdf)

. “Tﬁé I_r'x@pacf of Medical Mﬂprﬁfstﬁée Litigation On the Health Care Consumer”, A

Report to The PLUS Foundation, Summer 2004
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Data Sources

A number of data sources were used in the development of this analysis. The data sources relied

upon included the following categones:

1. Oregon, Maine, and Flonda Closed Claims Database

P

Medical Malpractice Rates and Rate Filings
insurance Company Financial Statements

State Statutory and Regulatory Provisions for Medical Malpractice

B

© A brief description of the data sources utilized in each area along with a description of the key

data elements and potential hmitations of the data follows for each category.

Closed Claims Databases
Statewide closed claim databases are valuable resources for the development of legislative
costing estimates in medical malpractice. For this analysis, Pinnacle has relied on databases
from the states of Oregon, Maine, and Florida. These databases were selected because the data
~was readily available, easily accessible and robust in the sense that several years of data for the
vast majority of a state’s medical malpractice clalms experience was avatlable. The use of these
databases has enabled us to develop a range of estimated impacts of caps on non-economic
damages at various levels which reflect some differing judicial systems and at the same time

demonstrate a significant consistency in the estimated reductions in expected losses created by

the caps.

In a previous study on behalf of the Oregon Professional Panel for Analysis of Medical
Professional Liability Insurance, Pinnacle worked with a number of medical malpractice
insurance companies in the state and the Oregon Medical Association to develop an independent,
Oregon medical malpractice closed claims database. With these parties’ permission Pinnacle has
used this database to evaluate the impact of several of the proposed legislative changes. For
more information on the specifics of this database, please refer to Pinnacle’s earlier report for the

Oregon Professional Panel. (www.pinnacleactuaries.com/pages/publications/files/saiffinalreport.pdf)

5.
PINNACLE ACTUARIAL RESOURCES, INC.



As a result of the 1977 Maine Health Security Act, “Every insurer providing professional
Hability insurance in this State to a person licensed by the Board of Licensure in Medicine or the
Board of Osteopathic Licensure or to any health care provider shall make a periodic report of
claims made under the insurance to the department or board that regulates the insured.” This
data has been cqmpiied_and provided izi_an_ei_ec_:tro;zic format for Pinnacle’s analysis by the
Maiﬁe Bureau of Insurance. For more information on the specifics of this database, please refer

to Pinnacle’s earlier report for the Maine Bureau of Insurance.

Thc Fiomda i)epartment of msmance has been coliectmg ciata on individual medical maipmcnce
= cianns Smce 19‘?5 Thzs data contams trcmendeus descnpﬁve detaﬂ abeut the ciann damage

. amounts buﬁ aiso about the charactensucs ef the claim 1tseif We. have chosen 10 examine _
ciaims in the state of Fionda that closed dunng the penod from 1 anuary 1, 1993 through March
1, 2003. This produced 21,639 individual claim records. For more information on the specifics

of this database, please refer to Pinnacle’s earlier report for the Ohio Department of Insurance.

Inn all three cases, losses were trended at an annual rate of 7%. The trend factor was selected
after a review of recent rate ﬁhngs from a vanety of Ieadmg msurers in a vamety of }unsdmtxom
- _'_mciudmg Wlsconsm In maﬁy cases medacal malpractwe closed ciaun data does not contam a
spixt between economic and non-economic damages We reviewed the closed claim mformatmn
that 1s publicly available from the Texas Deparmwnt of Insurance which does contain the split
between econom:c and non—econozmc Based on thxs data approxzmateiy 65% of the total claim
amount is due {0 non-economic damaaes fox claims. that closed for amounts between $250,000
and $2 mﬁ}ion. For claims greater than $2 mﬂhon the portion of the claim representing non-
economic damages was 50%. Additional data sources such as the Florida Closed Claim database
and other industry studies indicate that non-economic damages range from 50% to nearly 70% of
the total claim amounts. Unless specific claims detail was available, we have assumed that 60%

of claims values, excluding allocated loss adjustment expenses are non-economic damages.

The American Academy of Actuaries has provided guidance on the limitations of using closed

claims databases. This guidance can be found at www.actuary. org/pdficasualty/medmal_042005.pdf.

Readers of this report are advised to be aware of these limitations. In spite of these cautions,
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closed claim databases such as those used in this analysis remain the most readily available
source of large volumes of medical malpractice ¢laims applicable for evaluating the impact of
caps on non-economic damages and other legislative changes and are widely used and accepted.
These data sources represent states with a variety of different approaches to medical malpractice
liability law. While none of the states have a current medical malpractice environment perfectly
identical to the climate that exists in Wisconsin subsequent to the Ferdon decision, the
consistency of the analysis results between the various states suggests that closed claim data are
valid for the purpose of estimating the impact of non-economic damage caps. One example of
the differences between the states is Maine’s mandatory medical review panels. Another is
Flpﬁd&_’s jii_dicial system which has created a very difficult climate for medical malpractice
liabi.i.iéf claims that has r_ééulteci in a large number of high severity claims. Overall, it appears
that the information available in Oregon is most suited to estimating the impact of caps on non-
economic damages in Wisconsin. The Florida data may slightly overstate the impact of the

damage caps due to the greater frequency and severity of large losses.

Coincidentally, Oregon is another state that has experienced a Supreme Court ruling finding that
non—econemic damage caps are unconstitutional. The significant rate increases, reduced
: :aoverage avaﬁabiilty, detentorating industry operating results and reduced compemmn in Oregon
are troublmg evidence of the impact removing damage caps can have on a stable medical

malpractice insurance market.

Medical Malpractice Rates and Rate Filings

A tremendous resource for historical rate levels of key insurers in all states is the Medical
Liability Monitor. This publication conducts an annual survey of the leading medical
malpractice insurers in all 50 states. The information that is requested is mature claims-made
rates with limits of $1 million/$3 million (occurrence/aggregate). The Medical Liability Monitor
provides rate level information by state for three large physician specialties (internists, general
surgeons, and OB/GYNs). Typically data from several insurers is available in a given state.

This mformation is a widely recognized and accepted resource.

Pinnacle has performed an internal analysis of the last nine years of Medical Liability Monitor
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data to create an assessment of current insurance industry rate levels by specialty and state as
well as average annual rate changes over the period. We attempted to track the rate changes of
the largest insurer in state that provided data 1o the Medical Liability Monitor over the entire
nine year period as a measure of rate level changes over the period. Generally, this was the
largest or second largest insurer by market share. Ina few states, data for a single insurer was
not available for the entire period and a judgmental adjustment to reflect the change in leading
carriers was necessary. In states where the limits were not typically provided due to coverage
from a patient compensation fund or other factors, an estimated adjustment to get the rates to a
more “apples to apples” basis was made using available PCF rates and other information. This

was used to evaluate the current éﬁ“érdab_ﬂity of medical malpractice coverage by state.

A couple of caiféats about this approach to industry rate levels are necessary. First, the current
rates for one leading writer of medical malpractice for three specialties in each state are nota
precise measure of overall rate levels for the entire industry. Medical malpractice insurers do not
move in concert with one another and a leading insurer may have rates that differ materially
from other insurers in the state. However, the rate levels of one of the two largest insurers in the

state does serve as a reasonable proxy for industry rate levels which are impractical to measure.

- One complicating factor in this assessment is that other ratihg_' fac'fe_rs_, including limits purchased - :

and self-imsured retentions selected, movement from traditional insurance to self-insurance, and
the impact of claims-free credits and experience rating changes are not measured in manual rate
changes. Stll, the most significant factor influencing health care provider premiums are manual

rate level changes.

Insurance Company Financial Statements

In evaluating the relative profitability of both individual medical malpractice insurers and the
medical malpractice insurance industry in various states, Pinnacle relied heavily on insurance
company annual financial statement data compiled by the A.M. Best Company. Pinnacle
examined premiusms, losses, loss adjustment expenses and underwriting expenses by line and

state. This information was aggregated across all insurers to produce industry composites.

One of the complications of using this data source is that it is limited to carriers that have an
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A.M. Best rating. Several writers of medical malpractice insurance, including leading writers
such as Northwest Physicians Mutual Insurance Company in Oregon, are no longer in the annual
statement databases. For some significant insurers, Pinnacle added data directly from company

annual statements to the A.M Best data to produce more accurate industry composite results.

State Statutory and Regulatory Provisions for Medical Malpractice

A thorough understanding of the current statutory caps on non-economic damages and any
significant changes in these caps over the last decade by state was viewed as essential to
providing a meaningful summary of both the presence or absence of damages caps in other states
and also the iinp_act these caps have had on the availability and affordability of premiums and
insurer Egjss rat:i_o's an.d.combined operating ratios. States with both non-economic damage caps
and total caps, e.g. Colorado, were assigned to the state to which their non-economiic cap
belongs. States with only total damage caps, e.g. Indiana, were given judgmental assignments to
the group that their caps most appropriately matched. Reassigning or removing the states with
total caps did not materially impact the overall findings of the analysis.

We relied primaﬁly on two resources in compiling information on applicable caps in each state
oéyér'_i;ﬁé_ie}st:depadé}' One resource i_s'_iht_% we_iﬁsite of the law firm of McCullough, Campbell &

Lane ( Ww.mca.ndi.coxﬁ)' which prev.ides a concise summary of many medical malpractice

statutory features by state along with the relevant legal citations. The other resource is the
website of the American Tort Reform Association (ATRA) which provides a detailed summary
of Civil Justice Reforms by State. This information includes both currently active legislation
and historical changes. We have followed categorizations of states by non-economic damage
caps as Low ($250,000), Medium (between $250,000 and $550,000) and High (greater than
$550,000) as they appear to provide reasonable groupings of states with comparable industry
conditions. These groupings were recently published in an article in the September 2005 Best
Review entitled, “Doctors' Orders”, which utilized ATRA data. Pinnacle has used information
from both of these resources as a reference in several previous projects and found them to be

reliable and accurate.
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Discussion and Analvsis

While all caps on non-economic damages reduce losses, the impact diminishes as the size of
the cap increases. A cap of $250,000 eliminates approximately 25% of unlimited losses, a
$550,000 cap eliminates about 15% and a $1 million cap eliminates about 7%. In order to
estimate the impact of a cap on non-economic damages, Pinnacle’s analysis started by trending
the closed claims in the Oregon, Maine and Florida closed claims data set by an annual rate of
7% for indemnity payments and ALAE payments. As noted above, the trend factor was selected
based on a review of recent rate filings from leading insurers in a variety of jurisdictions,
including _Ts&’_isccms_in. Losses 'Wefé -trended assuming that the pon-economic damage caps would

begiﬁ to ai:_ap.ly_bn January 1, 2006, Exhibit 1 summarizes the results of this analysis.

The resuits of applying non-economic damage caps ranging from $250,000 to $1,000,000 are
remarkably similar for all three databases. A cap on non-economic damages of $250,000 results
in an estimated reduction in losses and allocated loss adjustment expenses (ALAE) of between
24.5% and 29.5%. This steadily decreases as the cap increases until the $1 million cap only
eliminates 6.3% to 10.1% of total loss and ALAE. We also believe the results in Florida may

o ov&rsiate the hkeiy unpact of this fmgh of a cap m Wzsconsm due to mgmﬁcant differences in the -

' Judlma} sy stems in the two states. T}le results of th;s anaiysas are shown graphlcaily below.

Indicated Impacts of Various Damage Caps
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_5.09,250 450 650 ... 850
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-30.0% 4
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The reverse of this finding is also true. That is we expect that the removal of the Wisconsin caps
on non-economic damages which were at approximately $4508,000 are likely to increase expected
losses by between 18% and 22%. Because of the role played by the Wisconsin Injured Patients
and Families Compensation Fund (IPFCF) as the excess coverage provider in the state we expect
1t will bear a significant portion of the increase losses created by the elimination of the caps. Our
analysis suggests that insurance company rates will need to increase by between 12% and 15%
while IPFCF assessments may need to more than double. Note that this will reduce the impact
on primary insurance company rates but not on health care provider costs as they are responsible

for IPFCF assessments as well as their insurance premiums.

Thm mcrease m medwal maipractme msurance costs wdl Tikely mvoive a smgIe rate com:ctis:m
or potenually a smgle rate change followed by additional adjustments as the impact is better |
understood and more data is collected. However, the potential for increased variability in
insurance company loss results and increases in loss severity inflationary trends also present the
risk of additional rate increases and deterioration of industry loss results. This behavior has been
manifested in a number of states without effective caps on non-economic damages and will be

discussed later in the report.

The éxte:rﬁ te. which these estimated cost réduétions {viii be. realized dépéﬁds .on a numbe:r of
issues. The cost reductions do not reflect the potential impact of judicial challenges of damage
caps which could delay or reduce the realization of the potential savings. In addition, there is a
potential for the migration of some non-economic damages 0 economic damages. For example,
damages paid 1o the family of a deceased mother who had no outside income can be broadly
awarded as pain and suffering, or non-economic damages. If caps are put in place, the costs of
the services that can be replaced may be more fully itemized and listed as economic damages.
Furthermore, there is no consideration in this analysis of indirect effects such as reductions in
claim frequencies due to the cap or reductions in ALAE due to reduced settlement delays created
by the caps. These indirect effects are quite difficult to quantify and generally would lead to our

estimates being somewhat conservative, i.e. potentially understating the impact of the caps.

1L
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This inability to quantify indirect effects of non-economic damage caps based on closed claims
data suggests that an additional approach is also needed. Therefore, Pinnacle has compiled
industry rate, premium and loss data by state so that state experience by different categories of

damage caps can be compared.

States that have predominantly aperatéei over the last decade with either low ($250K) or
medium ($250K-$550K) caps on non-economic damages overall have significantly better
insurance company loss ratios and combined operating ratios. FExhibits 2 through 4
summarize three important measures of the health of an insurance market: loss and defense and

' _eost contamment ﬁxpcnse (I)CC) ratws, cemi):med ratms and market concentratmns by the type
of dama,ge cap that exists m a state. Loss and DCC ratzos are ‘the ratio of losses and defense and
cost containment expenses asa percentage of premmm eame(i The combined ratio starts with
the loss and DCC ratio and adds ratios of both other loss adjustment expenses and underwriting
expenses to premium. When these ratios are above 100% an insurance company or state
isurance market is paying out more than they are collecting in premiums and can signal a need
for rate incfééses or the potential for reduced access to coverage. Note that this metric does not

reflect the mvcstmem mcome that insurers can eam between the time premiums are collected

o and 1ﬁsses and other expenses are pmd

As shown on Exhibit 2, Wisconsin’s five year loss and DCC ratio is lower than even the average
for states with low noon-economic damage caps. In fact, it is one of the lowest of any state. The
statew_idé'céinbiﬂed ratio is also one of the lowest in the nation. As you can see in Exhibits 2
and 3, the states with low or medium caps demonstrate loss and DCC ratios and combined ratios
that are much lower than states with high caps or no caps. The five year average combined
ratios of over 135% shown by the states without effective caps have led to voluntary company
exits from the marketplace, company liquidations and dramatic rate increases by insurers

remaining in these states.

States that have predominantly operated over the last decade with either low ($250K) or
medium ($250K-$550K) caps on non-econontic damages overall have more competitive

insurance markets as measured by the number of insurance companies providing coverage
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in the state. An important measure of the availability of insurance coverage is the degree of
conipetition between insurers to provide coverage in a state. One way to measure the degree of
competition is the level of market concentration. A more competitive market will tend to be less
concentrated. We have examined medical malpractice market concentrations over time and by
state. This type of analysis is widely used in insurance and many other markets to measure the

competitiveness of a market.

The metric we used to measure market concentration is the Herfindahl-Hirschman Index (HHI).
HHI 1s computed as the sum of the squares of the market shares of the firms competing in a
mziﬁ;’g«;t; The HHI can range from a mnumum of close to 0 to a maximum of 10,000. The U.S.
Depé;z%ipa:ﬁf of Justice considers a result of less than 1,000 to be a competitive maz‘ketpléce, a
result of 1,000 - 1,800 to be a moderately concentrated marketplace, and a result of 1,800 or
greater to be a highly concentrated marketplace. In insurance, if is common to sum the data for
statutory insurance companies that operate within a single group in terms of their ownership
structure and pooling of financial results. Exhibit 4 shows the HHI results by the state categories
by damage cap type for 2004 and a five year average (2000-2004) for the medical malpractice

market in total.

Wisconsin’s marketplace, which ranked 27" in total premium volume, is slightly less
concentrated (HHI=1,656) than most states. Generally, states with caps are much more
competitive as reflected in significantly lower HHI statistics. The high average HHI for states
with medium caps 1s heavily influenced by a few states with dominant domestic mutual insurers

founded by state physicians groups.

States that have predominantly operated over the last decade with either low ($250K) or
medium ($250K-$550K) caps on non-economic damages overall have medical malpractice
insurance preminms that are much lower than the premiums in states that do not have
effective caps. It is noteworthy that not only are loss ratios lower in states with effective
damage caps ($250K to $550K), signifying better insurance company results and thus the
potential for a more competitive market and greater availability of coverage; but, these states

also have significantly lower premiums on average suggesting more affordable coverage. The

13.
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results of this rate comparison are summarized in Exhibits § through 7. States with small
{3250K) and_mediufn -caps on non-economic damages have average rates of $11,600 to $13.800
for thie interrial m:e;li_éine specialty while state with no caps or caps that were found to be
unconstitutional have average rates iﬁé?(cess of $18,000. Similar differences of 25% to 35%
exist for _tBe General Surgery and -OBfGW spécialtieé. This results in average OB/GYN rates in
states Witﬁ -éﬁectivé caps being éve:r $25,QGG lower than rates in staies x#ithout caps. Wisconsin

rates are among the lowest in the nation in all three specialties.

-Szmﬁariy, average rate }eve}s over the 135’{ szx years in states wzth effecme caps have mcreased

s _'_annuaily Ti:us means that for states thhout caps, many medzcai malpracnce premmms have

‘more than daubied in'six years Wisconsin annual rate increases over the penod have been less

than 5%.

The Wisconsin medical malpractice insurance market has significantly outperformed mest
states in terms of both the affordabi.{ity of medical maipractice rates and insurance

company operatmg results Exhib;ts 2 through 7 show that the state of Wisconsin has

v :"szgmﬁcanﬂy ouiperformed most states mn all of the categomes presented Market canceniranon 15.' -

lower than average suogﬁstmg better ‘rhan average insurer compentmn Inciustry Joss and ALAE
ratios and combmed operating ratios are much lower than national averages. Leading company
rate Ieveis and average annuai Tate ch&nges over the last Six years. have typically been among the
ten best states in the ccuntry These metncs suggest that the state of Wasconsm s broad
approach 10 medxcai malpracﬁce reform which includes the IPFCF, caps on attorney contingency
fees, recognition of collateral sources, mandatory periodic payments, and damage caps, have led
to a market with better than average availability and affordability of coverage for health care
providers and an environment that encourages competition for insurers while still offering an

opportunity to generate reasonable operating results in a stable loss environment.

It appears based on both the expected impact of the removal of the state of Wisconsin’s previous
non-economic damage cap and the current conditions in other states that Wisconsin's balanced

environment is now in jeopardy without meaningful caps. It appears that either a low cap such

14.
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as California’s $250,000 cap or a medium cap of less that $550,000 are essential to maintaining

the current availability, affordability and stability of medical malpractice coverage in the state of

Wisconsin.

15.
PINNACLE ACTUARIAL RESOURCES; INC.



Disclosures

Distribution and Usz

This report is being provided for the use of the Wisconsin Hospital Association and the
Wisconsi_n Medical Society who commissioned the study. It is understood that this report may
also be distributed to makers of public policy and various stakeholders in the healtheare industry
in the State of Wisconsin. Distribution to these parties is granted on the conditions that the
entire report be distributed rather than anS; excerpts and that all recipients are made aware that

Pinnacle is available to answer any questions regarding the report.

These ihird'pért_ies should recognize that thé_ .fumishing of this report is not a substitute for their
own due dﬂigence and shouid piace no reliance on this report or the data, computatitjns,
interpretations contained herein that would result in the creation of any duty or hability by

Pinnacle to the third party.

Reliances and Limitations

Jucigments as to conclusions, recemmendaﬂoas methods, and data contained in this report

" should be made only aﬁer studymg the report im :ts entlrety thermora ‘Pinnacle is avaﬂabie
to explam any mai:ter presented herem and iis assumed that the user of this report will seek
such explanation as to any matter in question. It should be understood that the exhibits, graphs

-and figures are integral elements of the report.

We have relied upon a great deal of publicly available data and information, without audit or
verification. Pinnacle reviewed as many elements of this data and information as practical for
reasonableness and consistency with our knowledge of the imsurance industry. As regards the
legislative costing elements of this report, it is possible that the historical data used to make our
estimates may not be predictive of future experience in Wisconsin. We have not anticipated any
extraordinary changes to the legal, social or economic environment which might affect the size
or frequency of medical malpractice claims beyond those contemplated in the proposed

legislative changes.
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Loss and loss adjustment expense estimates are subject to potential errors of estimation due to
the fact that the ultimate liability for claims is subject to the outcome of events yet to occur, e.g.,
Jury decisions, judiciai interpretations of statutory changes and attitudes of claimants with
respect to settlements. P:innacie has employed techniques and assumptions that we believe are
appmpﬁate, and we believe the conclusions presented herein are reasonable, given the
infoﬁﬁaﬁon currently avaii_a-Bie. it should be recognized that future losses will likely deviate,

perhaps substantially, from our estimates.

Pinnacle 1s not qualified to 'provide_foml_al iegal interpretations of state legislation. The elements
- of _fhis'fepoﬁ ﬁthé_xt _ré'q'uire_ legal -int_e_rpr&faﬁbﬁ Sﬁéﬁid'bé'fecegnizéd as reasonable interpretations -
of the 'évailablé_ _§‘taﬁ1te§, regulations, and adm_iﬁistréﬁve rules. -State governments and courts are

also constantly in the process of changing énd'reintefpreting these statutes.
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Exhibits

Exhibit 1. Impacts of Various Caps on Non-Economic Damages

Exhibit 2. Rate and Loss Experience by Predominant State Damage Caps
Exhibit 3. Premium and Loss Experience by State

Exhibit 4. State Rate Histories
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Wisconsin Hospital Association/Wisconsin Medical Society Exhibit 1
impact of Various Caps on Non-Economic Damages
I. Indicated Impact Based On Oregon Closed Claim data
Trended Indicated Reduction in Overall Loss and ALAE
Trended Loss & ALAE
Size-of Loss Uncapped $250K Cap $350K Cap - $450K Cap - $550K-Cap  $750K Cap $1MCap
0-25 15,882,386 | 0.0% 0.0% 0.G% 0.0% 0.0% 0.0%
25-50 16,383,841 | 0.0% 0.0% 0.0% 0.0% 0.0%:! 0.0%
50-100 26,406,073 0.0%) 0.0% 0.0% 0.0% 0.0% 0.0%
100-150 19,480,715 0.0% 0.0% 0.0% 30.0% 0.0% 0.0%
150-200 18,237,755 0.0% 0.0% 0.0% 0.0% 0.0% 0.0%
200-250 14,575,199 0.0% 0.0%! 0.0% 0.0% 0.0% C.0%.
250-350 - 27,434,350 1 - 0.0% 0.0% 0.0% 0.0% 0.0% &0%_;
| 350-500° | . 3BB74756) - -22% 0.0%) 0.0% 0.0% 0.0%: 0.0%.
{ " BOG-1000 101,772,269 -22.8% -10.0%] -2.5% 0.3% 0.0% 0.0%;
CAm2m o | 123309831 -42,2% -35.4% -28.6% 21.8% -10.3%| -1.9%
CPmE 177,954,388 | -37.3% ~34:9% -32.4%] - -30.0% -25.2% -19.2%
Overall 581321472 -24.5%] -19.9% -16.4% -13.9% -9.9% -6.3%
il Indicated Impact Based On Maine Closed Claim data
Trended tndicated Reduction in Overall Loss and ALAE
Trended | Loss & ALAE _
Size of Loss Uncapped $250K Cap  §$350KCap  $450KCap  $550K Cap  $750K Cap $1M Cap
Overall 198,784,402 -28.5% -23.3% -18.6% -14.8% -10.1% -7.0%
Hl. ‘Indicated Impact Based On Florida Closed Claim data
Trended Indicated Reduction in Overall Loss and ALAE
Trended Loss & ALAE
Size of Loss Uncapped $250K Cap  $350K Cap  $450K Cap  $550K Cap  $750K Cap $1M Cap
Ovéréﬂ 1 ?,2"{.9,742.,990 ~-24.8% -21.0% =18.1% -15.8% -12.7% -10.1%

Assumes Medical Malpractice Loss Inflation of 7.0% for indemnity and ALAE.
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Exhibit 2

Wisconsin Hospital Association/Wisconsin Medical Society
Loss Ratios

Industry Experience by State Predominant Damage Cap

2004 5 Yr. Average

Category Loss Ratio L.oss Ratio
Wisconsin 59.32% 52.53%
Small Cap 68.91% 82.75%
Medium Cap 78.14% 91.32%
High Cap 91.50% 108.69%
NoCap- - 90.94% HM7.72%
Lo Premium o 87.40% ¢ 110.82%
- Weighted Average n .
140%
120%
100%
o L ]
T 80%
o
2 - -
8 60% |y
40% -
20% - _ _— e
0%

Medium Cép Hi'gh'{)ap

Wisconsin Small Cap

W 2004 loss ratios B 5 Year Avg, LR

Source: AM Bests' Aggregates and Averages

Predominant State Groups are:

Small Cap - CACO, K3, MT, UT

Medium Cap - AK, HE 1D, IN, MA, MI, ND, OK, 8D, Wi

High Cap - MD, MO, NM, VA

No Cap - AL, AZ, AR, CT, DE, DC, FL, GA, iA, IL, KY, LA, ME, MN, MS, NE, NH, NV, NJ,

NY, NC, OH, OR, PA, RI, SC, TN, TX, VT, WA, WV, wY
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Exhibit 3

Wisconsin Hospital Association/Wisconsin Medical Society
Combined Ratios

Industry Experience by State Predominant Damage Cap

2004 5 Yr. Average

Catego:j Comb. Ratio  Comb. Ratio
Wisconsin 93.89% 109.86%
Smali Cap 88.92% 107.65%
Medium Cap 100.34% 121.93%
High Cap 112.85% 135.84%
No Cap 109.84% 140.77%
.. Premium 106.90% 135.04%
-Weighted Average - e T
- 160% -
140%
120% +-e
)
® 100% 4
i 4
B oans
£ 80% g :
=
g 860% +-
0
A%
0%
0% -

W:iés:bhs‘m Srralt :'C.;ap . Medium Cap High Cap No Cap

ST _!:‘?99;4 Combined ratios B 5 Year Avg. Combinagd Ratios |

Source: AM Bests' A’ggfegaies and Avefages

Small Cap - CA.CO, KS, MT, UT

Medium Cap - AK, HI, 1D, IN, MA, MI, ND, OK, SD, Wl

High Cap - MD, MO, NM, VA

No Cap - AL, AZ, AR, CT. DE, DC, FL, GA, |A, IL, KY, LA, ME, MN, MS, NE, NH, NV, NJ,

NY, NC, OM, OR, PA, Rl 8C, TN, TX, VT, WA, WV, WY
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Exhibit 4

Wisconsin Hospital Association/Wisconsin Medical Society
Market Concentration by State by Year

Cam;:afison by Damage Cap

2004 5 Year Avg.

Category HHI HHI
Wisconsin 1,656 1,804
Smal Cap 1507 1,458
Medium Cap 2,246 2,353
High Cap 1,409 1,312
No Cap 2,150 2028

Wrilten Premium 2,033 1,941

Weighted Average
2,508 1

2,000

1.500

HHI

Wisconsin $mafi Cap Med m Cap High Cap No'Gap

2004 HHI BIS Year Avg. HHI | -

Data Sources: 2004 Direct Written Premium: AM. Best Pags 15 data. -

Comments: HH (Herfindahl-Hirschman Index} is calculated by squaring the market share of each firm
competing in a market, and then summing the resulting numbers. The index can range from 0 1o 10,000.
The UL.S. Department of Justice considers a result of less than 1,000 to be a competitive marketplace, a
result of 1.000-1,800 to be a moderately concentrated marketplace and a result of 1,800 or greater 1o be
a highly concentrated markeipiace.

Pradominant State Groups are:

Small Cap - CA.CO, KS, MT, UT
Medium Cap - AK, HIE D, IN, MA, M, ND, OK, 5D, Wi

High Cap - MDD, MO, NM, VA

No Cap - Al, AZ AR, CT, DE, DC, FL, GAL A, IL, KY, LA, ME, MN, M5, NE, NH, NV, NJ,

NY, NC, OH, OR, PA, RI, 8C, TN, TX, VT, WA, WV, WY
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Exhibit &

Wisconsin Hospital Association/Wisconsin Medical Society
Internal Medicine Rates and Rate Levels

Comparison by Damage Cap

2004 Average 6 year
Calegory Rate Rate Change
Wisconsin 5,973 4.85%
Small Cap 13,834 11.17%
Medium Cap 11,615 6.98%
High Cap 13,292 18.11%
No Cap - 18,514 - 18.24%
Physician Weighted 16587 ~  15.78%
Average ' '
20,000 - 20%
18,000 ' L 18%
16,000 + 16%
2
g 14,000 - + 14%
£ 12,000 - L yon
L
210,000 + + 10%
E 8,000 8%
8 6000 1 8%
£
4,000 + - 4%
2,000 + - 2%
0 0%

Wisconsin Small Cap Medium Cap High Cap No Cap

R Zef)élnternal Medicine Rates - Avarage 6 Year Rate Cﬁénga '

‘Source: Analysis of Medical Liability Monitor Data

Smali Cap - CA, 1D, KS, MT. UT
Medium Cap - AK, CO, Hi, IN, LA, MA, M, MS, ND, OK, SD, Wi

High Cap - MD, MO, NM, VA

No Cap - AL, AZ, AR, CT, DE, DC, FL, GA, IA, IL, KY, LA, ME, MN, MS, NE, NH, NV, NJ,

NY, NC, OH, OR, PA, RL 8C, TN, TX, VT, WA, WV, WY
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Exhibit 6

Wisconsin Hospital Association/Wisconsin Medical Society
General Surgery Rates and Rafe Levels

Comparison by Damage Cap

: 2004 Average 8 yaar
Category Rate Rate Change
Wisconsin 21,504 4.44%
Small Cap 47,862 11.33%
Medium Cap 41,819 8.13%
High Cap 49,446 16.45%
No Cap. . 64,974 18.21%
. Physician Weighted - . - 58,470 S 1581%
7 Average R - N S
70,000 20%
60,000
@ + 16%
5 50,000 + 14%
£+ 13,
gzm,eoa - 12%
= + 16%
& 30, s
d 30000 8%
§ Z0000- T o%.
Rt 4%
10,000 1oy
0 - 0%

Wisconsin Smgfl.-(;ap Medium Cap Hiéﬁﬁép No Cap

‘WM 2004 General Surgery Rates —#— Average 6 Year Rate Change

Source: Analysis of Medical Liability Monitor Data

Small Cap - CA, 1D, K5, MT, UT

Medium Cap - AK, CO, HILIN, LA, MA, Mi, MS, ND, OK, SD, Wi

High Cap - MD, MO, NM, VA

No Cap - AL, AZ AR, CT,DE, DC, FL, GA, 1A, IL, KY, LA, ME, MN, MS, NE, NH, NV, NJ,

NY, NC, OH, OR, PA, Ri, 8C, TN, TX, VT, WA, WV, WY
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Wisconsin Hospital Association/Wisconsin Medical Society
OB/ GYN Rates and Rate Levels

'Compérison by Damage Cap

8%

Wisconsin

2004 Average § year
Category Rate Rate Change
Wisconsin 32,255 4.51%
Smaki Cap £81,98% 7.58%
Medium Lap 68,241 £.59%
High Cag 84,354 16.72%
NoCap . 90,753 18.72%
Physiclan Weighted 83,223 14.15%
Average
100,000
S an000
g BOO0G]
: e ?{J_,QOG' E
2 60,000 -
£ 50,000
B
E 45,000
§ 30,000 4
Q20,600 4
10006 +
0

168%

T 14%
+ 12%

16%

- 8%
1 6%
+ 4%
<+ 2%

0%

Sﬁéi? Cap

Med.ium LCap High Cap No Cap

NN 2004 OB / GYN+0B GYN SUbTSES105E515 Rates —+-— Average & Year Rais Grangs |

Source: Analysis of Medical Liability Monitor Data

Srnalt Cap -

Medium Cap -

High Cap -
No Cap -

CA, 1D, K3, MT, UT

AK, CO, ML IN, LA, MA, Mi, M3, ND, OK, $D, wi

MD, MO, NM, VA

AL AZ AR CT, DE, DC, FL, GA, 1A, IL, KY, LA, ME, MN, M5, NE, NH, NV, NJ,
NY, NC, OH, OR, PA, Rl SC, TN, TX, VT. WA, WV, WY
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