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Wisconsin Association of Pro‘_vider Networks
Suggested Changes and Compromises to CR05-059
October 25, 2005

Delete the inclusion of limited scope plans
Delete 9.01 (10m)

Compromise on preferred provider plan same service requirements
Agree to a coinsurance floor of 50%,; and either:

Delete the disclosure language within the regulation and have the OCl develop a
consumers guide to out of :;etwork coverages for deﬁned network plans,

Or,

Leave the disclosure language in the regulation but have it apply equally to all
defined network plans.

Compromise on pre-authorization provision

Change the language to allow the OCl to review this issue through the complaint process
and report back to the legislature in one year as to any documented problems with insurers
using pre-authorization for denying access.

Com mpmmlse on additional “substantial coverage” provisions
Agree to a coinsurance. differential of 40%, but’ delete the deductzbie and co-pay
requirements and either:

Delete the disclosure language within the regulation and have the OCI develop a
consumers guide to out of network coverages for defined network plans,

Or,

Leave the disclosure language in the regulation but have it apply equally to all
defined network plans.

Delete the inclusion of PPP’s in Access Standards
Delete 9.32 (2){a) & (2)}{b}

Delete the inclusion of PPP’s in new provisions of Access Standards
Delete 9.32 (2)(c), (2){e) & (2}{F)

Compromise on Provider Directories and Appendix D
Change 9.32 (2){d} to allow for substantially similar language

Agree fo Emergency Services Provision
Agree to 9.32 (2)(g), but ask the OCI to reconsider adding the stabilization language.






Wisconsin Association of Provider Networks
Suggested Changes and Compromises to CR05-059
October 25, 2005

The following are the WAPN compromises and changes to CR05-059

1. The inclusion of limited scope plans.

I,}mﬁers f\ore With the removal of this provision, you should also remove all referenaeé t0 limited
scope plans found in .01 (3), 9.01.(9m), 9.01 (13), 9.07, 9.20, 9.41, 9.42,

2. Preferred pruwder plan same service reqmrements & 2a The expectatmn of

o '“snbstaat;al csmsaraace coverag e”,

9 25 Preferred provsder pian same service requwements For purposes of 8. 609 35 Stais., an
insurer offering a preferred provider plan covers the same services when performed by a
nonpamc:l;:atsng provider that it covers when those services are performed by a participating
prov;der on fthe insurer compiies with aii of the following:

(1) nsurers c:ffarmg a preferred provsder ptan shall provzde coverage %hat—eemg&esw&#eﬁhe%e%%ae _

b%ém for services performed by nonparticipating providers with the insurer paying at
a coinsurance rate not iass ’than 50% and the enroiiee paynng ata co;nsurance rate of nct more

(5.

(2) Insurers offering a preferred provider plan shall equally apply material exclusions

regardless if the services are performed by either participating or nonparticipating providers.
Insurers may exceed the coinsurance differential in s. Ins 9.27 (1)-orthe-deductible differential
sins-8.27-(2)-or-the-co-payment differentiabin-snrs-8:27-{3)-f0 the extent reasonably necessary
to encourage enro llees to use participating providers or centers of excellence for transplant or other
unique disease treatment services, preventive health care services limited to immunizations



pursuant to s. 632.805 (14), Stats., and serv;ces, as covered benefits greater than the minimum
required for specific mandated banaf ts under ss. 632,895 and 632.89, Stats., when the insurer at
the time of solicitation and within the pohc:y, does both of the following:

a. Provides a disclosure to enrollees that identify the centers of excellence and the specific covered
benefits that are covered at a. d;fferemi rate if provided by a health care providerthat is recognized-
and identified as a center-of excellence.

p. Clearly and prominently discloses that immamza%ions or expanded benef!ts above mandated
minimum coverage are covered when. perfon‘ned by participating prov;ders or with greater disparity
than permi tiad ins. ins 9. 2’? (1 ﬁa{:eugh—{g}

Drafter’s Note: With the removal of this provision, you should also remove all references fo
9.25(5), and renumber 9.25(6) to 9.25(5). In addition, WAPN would agree o a compromise to
include the faﬁguage Jound in this provisionina: "Consumers Gride on Defined Network Plans”
issued by the OCI discussing out of network limitations on all Defined Network Plans. . As an
alternative to this compromise, WAPN would also be willing to include this language within the rule
if it would apply equally to all Defined Network Plans, and upon review and approval of such draft

language.

2b. The pre-authorization provision”




Drafter’s Note: With the removal of this provision, WAPN would agree to a compromise fo include
language that would allow the OCI to review this issue through the complaint process and report
back to the legislature in a certain period of time as to any documented problems with insurers
using pre-quthorization for denying access.

3. The expectation of additional “substantial coverage” provisions.

ins 8.27 Preferred provider plan additional requirements. Insurers offering a preferred provider

plan shall comply with siihe following:

{1} Except as provided in s. Ins 9.25 (2), insurers offering a preferred provider plan that apply a

coinsurance percentage when the services are performed by nonparticipating providers at a

different percentage than the coinsurance percentage that is applied when the sarvices are

performed by participating providers shall offer plans that have sither-efthefoliowing: -

: 'awf%?%he coinsurance differential behmeen parisc pating and nonparticipating providers perform ng ihe
same: servzces is 34@% or Eass -




Drafer’s Note: With the removal of this provision, you should also remove all references o
9.32(2)(a) ond 9.32(2)(b).

5 The melusmn of E’PP’S in new ;}r{)wsmns Gf Access Standar{is

Dmﬁ.er;s' Note: With ifze removal of this pré?iﬁi&fé yoz.ztshoufd '&Eﬁo.re}%ﬁmﬁe all references to-
9.32(2)(c), 9.32(2)(e) and 9.32(2)()

6. Provider Directories and Appendix D.
9.32 (2)(d) Includs in its provider directory a prominent notice that complies with language that is
substantially similar to the language found in Appendix D and-is-priptedin43-peint-beid-font.

9.37 Nofice requirements. (1) PROVIDED INFORMATION. Prior to enrolling members, insurers
offering a defined network plan shall provide to prospective group or individual policyholders
information on the plan including all of the following:

(2) PROVIDER DIRECTORIES. Insurers offering a defined network plan shall make current provider
directories available to enrollees upon enrcllment, and no less than annually, following the first year
of enrollment. Preferred provider plans shall also include language that is substantially similar to the
language of Appendix D.




7. Emergency Services Provision.

.32 (2){g) Provide as a covered benefii the emergency services rendered during the treatment of
an emergency ; medical condition, as defined by s. 832.85, Stats., by a nonparticipating provider as
though the services were provided by a part] mpatmg provider, if the insurer provides coverage for
emergency medical services and the enroliee cannot reasonably reach a participating provider or,
as a result of the emergency, is admitied for inpatient care, sz,sbjeat to any restriction that may
govern payment to a parti cipating prov;der for emergency services. The insurer shall pay the
nonparicipating ,r.:rrowder at the rate the insurer pays a nenperﬁcspatmg provider after applying any
co-paymenis, coinsurance, deduc‘tibtes or o‘?’;er cost-sharing provisions that apply io pammpatmg
providers. For. %he puiposes of this provision. emem‘encv services mean healfh care services
necessary fo screen and stabilize a covered person in connection with an emergency medical
condition. Stabilize means when, with respect fo transfer fo another facility, the examining
phvsician at a hospital emergency department where an individual has sought freatment for an
emergency medical condition has determined, Withfn reasonable medical probabifity: (a) With
~respect o an emergency medical condition. that no material-deterioration of the condition is likely fo -
resulf from or oocur durnd a transfer of the individual from the facility: and -(h) The receiving facility
" has available space and qualified personnel forthe freatment of the individual and has acrr@@d fo
accept transfer of fhe individual: amf provide amraprsai‘e medical- ireafm@nt










Senate Cammxttee on Agrtcnlture and Insurance

Motzon%biectwn
- Clear;nghqase _Rale 05-59

October 26, 2005

MOVED that the Senate Commzttee on Agncuiture and Insurance objects to the
promuigaiwn of Cleannghouse Rule 05-59 under s. 227.19 (4) (d) 3., 4., and 6., Stats., on
the grounds that the rule fails to comply with }eglsiatlve intent, is in conﬂtct w1th state
law is arbm*ary and caprxc;ous, and zmposes undue hardship :







Senate Com‘rriittee én- Agricuiture and Insurance

Mafmn—-Reguest [or Modltz:catmn and Contmgent Objection
' Clearm g}zause Rule 05-59

QOctober 26, _'2(}05

MOVED, that the Senate Committee on Agriculture and Insurance, pursuant to s. 227.19
(4) (b) 2., Stats., requests the Commissioner of Insurance to consider making
modifications to Clearinghouse Rule 05-59, relating to revising reqmrements for insurers
offering defined network plans, preferred provider plans, and limited semce health

' forgamzat;ons in order to comp];y W1th recent changcs in: sta’te laws

o FURT HER MOVED that 1f ‘the Comxmssmner faﬂs to notxfy the Chalr of the Senate

- Committee on Agriculture and Insurance m'writing by 5:00 p.m.on October 31,.2005,
that the Commissioner will agree to consider making modifications to Clearinghouse
Rule 05-59, the Committee objects to the promulgation of Clearinghouse Rule 05-59
under s. 227.19 (4) (d) 3., 4., and 6., Stats., on the grounds that the rule fails to comply
with legislative intent, is in conﬂzct with state law, is arbitrary and capricious, and
imposes undue hardship.



Senate Committee on Agriculture and Insurance

Motzon————Request for: Modifi cation, Request for Meeting, and Contingent Objection
: Clearm ghouse Rule 05-39

October 26, 2005

MOVED, that the Senate Committee on Agriculture and Insurance, pursuant to s. 227.19
(4) (b) 2., Stats., requests the Commissioner of Insurance to consider making
modifications to Clearinghouse Rule 05-59, relating to revising requlremems for insurers
- offenng deﬁned network plans, preferred provider plans, and limited service health

L _orgamzatmns in- erder to comply W1th recent changes n state laws /%a w@ﬁ wj a»

'.'::'FURTHER MQVE}Z) that the Cemrmttee requests that the Cormmsszoner of I{nsurance ;

. “meet with the Chair of the Commattee prior to submitting modifications to Clearmghouse
Rule 05-59 to the Comrmttee

FURTHER MOVED that 1f the Commissioner fails to nonfy the Chair of the Senate
Committee on Agriculture and Insurance in writing by 5:00 p.m. on October 31, 2005,
that the Commissioner will agree to consider making modifications to Clearinghouse
Rule 05-59, the Senate Committee objects to the promulgation of Clearinghouse Rule 05-
59 under s.227.19 (4) (d) 3., 4., and 6., Stats., on the grounds that the rule fails to comply
with. leglslatwe intent, is in cenﬁzct mth state law is arbxtrary and capnczous and

S _':__'f-:mpases undue hardshlp







Senate Committee en Agrxcnitnre and Insurance _

MotzOﬂwReguest for Modz Geations, Re" siest for Meetin, and Contm ent Obj ectmn o
= S C‘learmgkouseﬂale 05‘-59 e

0tb262005 :

: :_'-MOVED that the Senate Comm1ttee on Agmculture and Insurancg pursua;at tos. 227 19 R
(4 (b) 2., Stats., requests the Commmsxoner of Insurance to consv:}er makmg
modifications to. Cieamnghouse Rule 05-59, relatmg 1o revising requxrements fori msurers
RO _offenng deﬁned network plans, preferred promder plans and limited service hea}th
= f'-:"_':f:-orgamzatwns in orderto comply with recent. changes in state laws; including
g conszderatlon__ef pics listed in the. attached: document from the W1sconsm S
S Assoczatlon' f der Networks, dateci October 25 '2{)05 E R

'_ ;-_:FURTH _R \/IGVED that the Comzmttee requests that the Commassmner of Insurance
“meet with: the Chair of the: Comm1ttee przor to submltimg modiﬁcatmns to Cieannghouse
-.Z-Ruie 65 59 to the Commmee i . : RS :

B RS RRETEREIE P{}’R’THER MOVED that 1f the Comrmssmner faﬂs to notzfy the Chmr of the Senate
R - Committee on Agnctﬂmre and Insurance in wntmg by 5:00 p.m..on October 31,2005,
_ . that the Commiss_wner will agree o ccmmder making ; modifications to Clearinghouse .
. Rule 05-59, the S'" ate. Commmtee objects to the promulgatzon of Cleannghouse Rule 05-. ..
22719 (4) {d) 3.,4., and 6, Stats., on the grounds that the rule fails to comply' i
with. Iegislatwe ntent, is. m conﬂzct ‘With state 1aw is arbztrary and capncmus and
' ]zmposes undue hardsinp S o :







www.RepNischke.com DR,

TO: REPRESENTATIVE ANN NISCHKE
From: Adam S. Peer, Chief Policy Advisor
Date: October 26, 2005

RE: Proposed Healthcare Reform Act of 2005

Backg;o und - -
“As you: kaow, the Speaker. has r&femzd Cleaﬁﬂvhouse Ru.le 05: 039 10, the Insurance Committee for

ity review and comment: ‘period as well as the Acsemblv s first oppormmt‘i m requiest changcs from -
B the agencv or cab;ect to the m'ie s promui gaﬁon - S

Assdc from grammaacai and technical chaﬁges Leglsiauve Couned to the committee has reviewed
the rule and found areas where one could argue the agency has gone beyond its statutory authority
and made policy decisions that should be made by lawmakers, not administrators.

Additionally, the structure of rule, especially the use of definitions, one could argue is troublesome,
because it makes policy decisions that should be made explicit elsewhere.

Interested parties and stzkeholders, during a public heamng on the rule, have brought fcm:h o‘:her
" mncems and pzoblems wzth what ‘zh_is mle praposes 0. do ' - -

As vou imaw under the admmlstr;mx e mles pmcess th":‘ rule is thc': agencs s, the Lem.siamre review
it, but in a greater degree the pace is set by the willingness of the agency to commdez the Legislatare’s
raquests

Pmposaé : : -
Given these c1rcumst:mces I would suggest that o one conszder mtroéucmg a bill that does all of the

following:
1. Implemf:n%:s the advisable part of the rule, but are parts that would cither be better set forth
in statute or parts the agency lacks authority to promulgate in the first place.
2. Write the bill with greater detall on the Legislative intent of the original legislaton that
created this part of the statutes,
3. To a greater extent, better define the scope of statutory authority of the agency to
promulgate rales in this area.

Discussion

Taken as a whole, there are very good parts to this rule that make good public policy, for example,
the explicit guarantee to emergency medical services. Itis advisable public policy. However, it is
not advisable to allow an agency to promulgate this by rule, when this is a power reserved for the
Legislature.

State Capitol, Room 8 North, PO Box 8953, Madison, WI 53705-8853
Capitol: 608-266-8580, Fax 608-282-3857



Lawmakers as Wéﬁ as the Governor would also find it advantageous to enact good public policy, that
would also have wide public support, as a bill rather than an administrative rule that would probably
obtain Yttle public attention.

" By moving the discussion from 2 rule to a bill, legislators would have better control over the intent

and outcome rather than to depend on the agency’s willingness to work with lawmakers.

Conclusion

In the end, it is my belief better public policy would emerge from a legislative process over an’
administrative rules process in this particolar situation. This issues is well studied and written about
given is history, sodrafting instructions and a subsequent bill would not be difficult to compose.

With the right communications plan, this bill would have excellent chances for bipartisan sapport as
well as a perceived win for Majority and Minority Members as well as the Governor.

1 If you have any questions, please feel free to contact me.

~ASP

Attachments

State Capitol, Room 8 North, PO Box 8953, Madison, Wi 53705-8853
Capitol; B08-266-8580, Fax 808.282-3897
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DATE:

Terry C. Anderson, Director
Laura D. Rose, Depury Director

MEMBERS OF THE ASSEMBLY COMMITTEE ON INSURANCE AND THE SENATE
COMMITTEE ON AGRICULTURE AND INSURANCE

J oyee L. Kiel, Senior Staff Attomey

- '_Cleannghﬁuse Ruie 05 59, Re’iatmg to’ Revasmg Requirements for Insurers Offemng l}eﬁned L

Network Plans, Preferred Provider Plans, and: Limited Service Health OIgamzanons m Order

“to Comply With Recent Changes in State Laws

October 12, 2005

This memorandum relates to Clearinghouse Rule 05-39 (CR 05-39), relating to revising .
requ;rements for insurers offering defined network plans, preferred provider plans (PPPs), and limited
service health organizations (LSHQOs) in order to comply with recent changes in state laws. The
_ memorandam does the follovv ing: :

o Descnbes the procedural background ef CR 05- 59

Provides general background information about: defined network plans, health maintenance
organizations (HMOs), PPPs, and LSHOs; statutes affecting them that relate to this proposed

tule; and the authority of the Office of the Commissioner, of Insurance (OCI) to promulgate
' rules relatmg to insurers offering such plans.

Descnbes the provisions of CR 05-39.
Lists my comments about CR 035-59.

Describes options available to the committees.

PROCEDURAL BACKGROUND

OCI submitted CR 05-59 in response to 2001 Wisconsin Act 16, which, in pertinent part,
eliminated the use of the term “managed care plan” and substituted the term “defined network plan” and
made various changes to ch. 609, Stats., which now relates to defined network plans.

COme Fast Main Street, Sujte 401 » P.O. Box 2536 « Madison, Wi 33701-2536
(608) 266-1304 « Fax: (608) 266-3830 » Email lepcoungibdiogis.stle wivs
hitpi/fwww legis.state wius/le
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Following OCI’s submission of CR 05-59 to the Legislature, the rule was referred to the
Assembly Committee on Insurance on September 7, 2005, and the Senate Committee on Agriculture and
Insurance on August 31, 2005. On October 6, 2005, notice was posted of a hearing of the Assembly
Committee, which extends the Assembly Commitiee’s jurisdiction until November 7, 2005, unless an
intervening event occurs. On September 30, Senator Kapanke, Chair of the Senate Cemmzttee wrote to
OCT requesting a meeting, which has the effect of extending the Senate Committee’s jurisdiction until
October 31, 2005, unless an intervening. event occurs. The committees have now scheduled a joint
hearing on October 13, 2005, with a possible executive session by either or both committees following
the hearing.

GENERAL BACKGROUND

Currently, ch. Ins 9, Wis. Adm. Code, relates to managed care plans. Subsequent to the passage
of 2001 Wisconsin  Act 16, OCI submitted ‘Clearinghouse: Rule 02-69 (CR 02-69) to propose .
amendments to:ch. Ins 9; Wis. Adm.Code; to refer to defined network plans, ‘rather'than managed care
plans, and to 1mplement the: changes made by Act 16. ‘The chairs of both of the committees to which CR
02-69 was referred (the Assembly Committee on Health and the Senate Committee on Insurance,
Tourism, and Transportation) requested a meeting with OCL OCI then submitted several modifications
to CR 02-69.

However, OCI eventually withdrew CR 02-69 without ever promulgating it. In 2004, OCI
attempted to proceed with CR 02-69 but discontinued the initiative after the Legislative Council
Clearinghouse indicated that there was no statutory process for resubmitting a withdrawn rule to the
Legislature.

OCI has now submitted CR 05-59 to change references in the Administrative Code fmm
_mzﬁaged care p}an m éeﬁneé network plan and to 1mplement the changes made by Act 16 3

Deﬁnitions of' Tvpes af Plans

CR 05-59 relates to several types of plans offered by insurers: defined network plan, HMO,
PPP, and LSHO. Each type of plan is defined in the statutes. [See s. 609.01 (1b), (2), (4), and (3),
Stats., respectively.) The matter may be somewhat confusmg as some of the types of plans include part,
but not all, of another type of plan.- For. ﬁxampie mest but not all, PPPs are a defined network plan.

The most significant features of the pertment stamtory deﬁmtmns are as follows:
I. Defined network plan—s. 609.01 (1b), Stats. Significant features include:

a. Is a “health benefit plan,” as defined in s. 609.01 (1g), Stats. (Any hospital or
medical policy or certificate, but exeluding certain coverage when provided under a
separate policy, certificate, or contract, such as limited-scope dental or vision
benefits, or benefits for nursing home care, health care, community-based care, or any
combination of these.)



b.

-3

Requires or creates incentives for enrollees to use certain healih care providers that
are managed, owned, under contract with, or emploved by the insurer (collectively
referred to as participating providers).

2. HMO—s. 609.01 (2), Stats. Significant features include:

a.

Is a “health care plan,” as defined in s. 609.01 (1m). Stats. (Any insurance contract
covering health care expenses.)l

Provides comprehensive health care services.
Coverage for services performed by participating providers.

Consideration provided to participating providers is predetermined periodic fixed
payments (commeniy refe;:rad to as capltated payment)

3 PP}’———S 699 01 (4}, Stats Sigmﬁcam features mciude

a.

b.

e

Isa “heakh care plan

Coverage can be comprehensive health care services gr limited range of health care
services (for example, dental or vision coverage under a separate policy).

Coverage regardless of whether the services are performed by a participating or
nonparticipating provider. (PPPs typically create incentives (usually in the form of
higher beneﬁts) for an enrollee to receive services from a participating provider.
Unless a PPP is providing limited services in a separate policy, thxs means tiae ?PP

. "_c&mes under ﬁ}e {iefimtzon Df a defmed network plan )

Conméerauoﬁ promded to pamczpatmg prowders is not cap:xtated (As a maﬁer of

practice, a participating provider may have agreed to charge less than the provider’s
standard fee-for-service rate for a service rendered to a PPP enrollee.)

Services must be available without referral.

4. LSHO-s. 609.01 (3), Stats. Significant features inchude:

a.

b.

C.

Is & “health care plan.”
Provides limired health care services.

Coverage for services performed by partriciparing providers.

' This definition is broader than 2 “health benefit plan” as it does not exclude certain coverages, such as limited dental or
vision care. (However, as noted below, coverage through an HMO must be for comprehensive health care services, thus,
limited dental or vision care under a separate policy is not an HMO in any event.)



-4
d. Consideration provided to participating providers is capitated.

In addition to these statutory definitions, CR 05-39 defines a “limited scope plan” in s. Ins 9.01
(10m). The significant feature of this definition is that it is a “health care plan” that provides limited-
scope dental or vision benefits under a separate policy, certificate, or contract of insurance. (Since this
is not a “health benefit plan™ under s. 609.01 (1g) (b) 9., Stats., a limited scope plan is not a defined
network plan.) CR 05-59 also imposes certain requirements on “limited scope plans.”

The diagram in Attachment 1 illustrates the relationships of various plans.

In addition to these types of plans, some insurers offer an indemnity plan which, in very general
terms, is typically a health care plan that does not have participating providers and pays benefits on a
fee-for-service basis if an enrollee receu es covered health care services from any health care provider.
Tins may be kﬂown asa standard pian

_ Alse seme plans offer a pomt«ef—senzce pian c}ptwn that peﬁmts an er;mliae t{) abtam cmered '
health care services from a nonparucapatmg pmvxder 1f the enrollee is respenszble for addltlcsna} costs Qr_
charges {Sees. 609.10, Stats.] IR L : :

Insurers receive certificates of authority from OCI to offer certain types of plans. {s. 605.03,
Stats.] In addition, OCI has authority to issue a certificate of authority that permits an insurer who
would otherwise be limited to providing an HMO or LSHO to engage in another insurance business that
is immaterial in relation to or incidental to the HMO or LSHO. {s. 609.03 (3) (a) 3. and (b), Stats.] For
example, the analysis to CR 05-39 refers to-an LSHO authorized to write no more than 10% of its
premium as a PPP.

Stat RfOF’U RB(I HIPEH%EHIS

' The stamtes 1mpose reqmrements on- the various rypes {}f pians The statutes sameﬁmesf -
distinguish between ail defined network plans versus the subset of defined network plans that are not
PPPs. Notably, with regard to CR 05-59, the statutes impose certain reguirements on defined network
plans that are not PPPs but subject a PPP to these requirements if the PPP does not ‘cover the same
services” when performed by a nonparticipating prmlder that. it covers when performad by a
partzmpatmg prov;éer Part of the focus of CR 05-59 is to spec1fy what ¢ ‘cover the same services” means
for this purpose.

The statutory requirements affecting the plans that relate to significant aspects of CR 05-59 are
briefly set forth in a chart in Attachment 2. It should be noted that the chart does not list all statutory
requirements relating to the various types of plans affected by CR 05-39, many of which are outside of
ch. 609, Stats., or are in ch. 609, Stats., but relate to mandated benefits or are not the primary subject of
CR 03-59.

? “Standard plan” is defined in s. 609,01 (7), Stass., as any health care plan other than an HMO or PPP, This may not be what
i generally conceived of as a “standard plan™ as it would include an LSHO, which is not generally considered to be a
“standard plan.”



Rulemﬁf{_éking Aaifwﬁé;: '_

. OCI has general authority under 5. 227.11 (2), Stats., to promulgate rules interpreting the statutes
relating to insurance. [s:'601:41 (3), Stats.] Also, OCI is authorized to promulgate rules relating to
defined network plans and PPPs for certain specified purposes. {s. 609.20, Stats] In addition, OCI is
required, by rule, to develop standards for defined network plans to comply with the requirements of ch.
609, Stats Is. 609. 38 Stats ]

In adchtion to this explicit rule-making authority, the statutes provide that policy forms generally
must be filed wzth and approved by OCI before use and may be disapproved if a form is misleading
because beneﬁts are too resfricted to achieve the purposes for which the policy is sold. [s. 631.20 (1}
and (2) {a) 1., Stats.] Alse, OCI may promulgate, by rule, authorized clauses for insurance forms upon a
finding that reas{mabie minimum standards of insurance protection are needed for policies 1o serve a
useful purpese [5.631.23, Stats.} OCI also may reqguire insurers 1o provide statements, reports, answers
_ t0; questionnaires, and other, information, in Whatexer fomz desz:znated by OCI at such ;reasonable o

Z ; 'mtervais as (}CI eheoses [s 6(}1 42 (1 g) {3} Stats]

PRO VISIONS OF CR 05—5 9

Attachme_nt 3 -hsts various provisions of CR 05-39, as submitted by the Legislature that appear
to be of particular significance. It includes information about what “cover the same services” means for
the purpose of subjecting certain PPPs to requirements that would otherwise apply only to a defined
network plan that 1snota PPP

C GMMENTS ABOE T CR 05,..59

’i‘hzs ‘part: of the: memorandum ‘lists my: conuments about CR:05-59 as submitted to the .
_Lﬁgmiamre The comments generaﬁy relate to issues ‘of slzmty, technical draftmg requlremeﬁts cand

consistency with the statutes. The comments do not include : any poi:cy issues that may be raised by a
committee, including, for example, whether the coinsurance provisions in s. Ins 9.25 (1) are appropriate
to. define what constitutes covering the same service to determine whether a PPP must comply w;th .
addxtienal statutory re:quzremems '

L SECTIO\& 3 should not mclude the amendmem o s. "Ins 3.67 (1) {c) as it does not have the | _
same treatment clause as the provisions béing renumbered since it is not being renumbered.
Instead a separate SECTION in the proposed rule should be created to reflect that “Ins 3.67 (1)

(c) is being amended to read:” and “3.67 (1) (be)” should be changed to “3.67 (1) (¢}

2. The proposed rule deletes most references to a LSHO and instead defines and refers to a
“limited scope plan.” As noted in the chart in Attachment 1, as defined in s. Ins 9.01 (10m),
a limited scope plan may be a PPP that offers limited der}tai or vision services {(and, by
definition, is not a defined network plan) or an LSHO that offers limited dental or vision
services. It is not clear why almost all the references to LSHO were deleted in the proposed
changes to ch. Ins 9 as that would mean that other LSHOs (namely LSHO plans offering

* The comments do not address the analysis to CR 05-59 provided by OCL
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limited benefits other than dental or vision services) are not dealt with. [t may be that the
existence of such LSHOs is only theoretical and that none are being marketed. However, if
they exist or there is a significant likelihood of their existing in the near future, it appears that
the proposed rule should deal with them and not limit provisions to a limited scope plan.

Similarly, a PPP that is not a defined network plan could be either a limited scope plan under
the proposed definition (because it offers only dental or vision coverage) or a PPP that offers
limited coverage other than dental or vision services. Again, CR 05-59 does not always deal
with the latter plans Again, it may be that the existence of such plans is only theoretical and
that none are being marketed. However, if they exist or there is a significant Likelihood of
their existing in the near future, it appears that the proposed rule should deal with them.

For example, s. Ins 9.20 indicates that subch. III, ch. Ins 9, applies to insurers offering a
defined network plan or a limited scope plan. As another example, s. Ins 9.41 provides that
an insurer offering a defined network plan or limited scope plan must treat a complaint as a
grievance at the request of OCL Neither provision addresses an LSHO that is other than
dental or vision or a PPP that provides limited coverage under a separate policy that is
limited to other than dental or vision.

. The definition of PPP in s. Ins 9.01 (15) not only refers to the statutory definition, it
inappropriately includes substantive requirements, that is, it provides that in order to be a
PPP, the plan must comply with the same service requirements and additional requirements
in CR 05-59. According to s. 1.01 (7) of the “Administrative Rules Procedure Manual,”
substantive provisions cannot be included in a definition. Moreover, these substantive
requirements would inappropriately change the statutory definition.

. Section 609.35, Stats., provides that a PPP that does not “cover the same services” when
i perfazmeé by a nonparticipating provzder that it covers when those sefvices are performed by
a participating provider is subject to certain requirements that are otherwise 1mposed only on
defined network plans that are not PPPs. Section Ins 9.25 (1) provides that, for the purposes
of s. 609.35, Stats., a PPP is considered to be covering the same services when performed by
a nonparticipating provider as when performed by a participating provider (and, thus, may
avoid being subjected to the requirements specified in ss. 609.22 (2), (3), (4), and (7), 609.32
(1), and 609.34 (1), Stats., only if the insured comphes with all six subsections in s. Ins 9.25.
The following comments appiy to these provisions:

a. The title of s. Ins 9.25 mischaracterizes the same service provisions as
“requirements.” It would be less confusing to refer to them as “provisions™ inasmuch
as PPPs may choose not to cover the same services and voluntarily subject
themselves to certain statutory requirements. This means that the subsections in s.
Ins 9.25 should not be drafted as requirements, that is: (1) the word “shall” should be
deleted in 5. Ins 9.25 (1) (intro.), (2) (intro.), (3), and (6); and (2) the phrase “required
to provide” in s. Ins 9.25 (5) should be changed to “providing”. Also, the title to s.
Ins 9.27 should not include the term “additional” in “additional requirernents” since
the provisions in s. Ins 9.25 are not requirements. Also, in s. Ins 9.25 (1) to (6), the
references in the subsections to “insurers” should be changed to “the insurer” to be
consistent with s. Ins 9.25 (intro.).
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b. Section Ins 9.25 (4) does not follow the structure used by the other subsections as it
does not set forth an action that the insurer may undertake to comply. This should be
restructured fo flow from s. Ins 9.25 {(intro.).

¢. Section Ins 9.25 (2) permits an insurer to exceed the coinsurance, deductible, and co-
payment differentials to the extent “reasonably necessary” to encourage use of
participating providers or centers of excellence for transplant or other unique disease
treatment under certain circumstances, preventive health care services limited to
immunizations, and certain other services when the benefit would exceed specific
mandated benefits under certain circamstances. The rule does not explain how, on
what basis, and by whom it is determined whether, and to what extent, exceeding the
differentials is “reasonably necessary.”

Also, as drafted, an insurer could not opt to provide the differential benefit only for
either the centers of excellence or for the immunizations and exceeding specific
mandated benefits because s. Ins 9.25 (2) (intro.) requires that notice be provided
about both. This provision would have to be redrafted to allow an insurer to opt for
only one such alternative.

d. Ins. Ins 9.25 (3), it appears that “this subsection” should be changed to “this section™.

e. Section Ins 9.25 (4) provides that if a PPP uses utilization management to deny access
to or coverage for services of nonparticipating providers “without just cause” and
“with such frequency as to indicate a general business practice,” OCI will treat the
PPP as a defined network plan and subject it to all requirements of a defined network
plan. First, the phrase “defined network plan” should be changed to “defined network
plan that is not a preferred provider plan” to make this consistent with the statutes -

basis, and by whom a determination is made that there is no “just cause” or when
there is “such frequency as to indicate a general business practice” in order to trigger
this consequence.

A similar comment applies to s. Ins 9.37 (4) although that section does specify that
OCI makes the determination.

v}

In ss. Ins 9.25 (1) and (2) and 9.27 (1), (2), and (3), the paragraphs should be shown as “(a)”
and “(b)”, not “a.” and “b.”

6. A title is needed for s. Ins 9.26. Also, the phrase “defined network™ should be changed to
*defined network plan that is not a preferred provider plan” to be consistent with the statutes
cross-referenced. Also, while s. Ins 9.26 appropriately cross-references all of the statutes
with which a PPP that is not covering the same services must comply, s. Ins 9.26 additionally
lists various sections in ch. Ins 9 with which such a PPP must comply. There is not exact
alignment between these sections and the statutory provisions.

7. Ins. Ins 9.27 (2) b., it appears that “2 times greater” should be changed to “more than 2 times
greater” to be consistent with s. Ins 9.27 (2) a. Similarly, in s. Ins 9.27 (3) b., it appears that

cross-referenced in s. 609.35, Stats. Second, the rule does not specify how, on mhat =



10.

11

R
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“3 times greater” should be changed to “more than 3 times greater” to be consistent with s.

Ins 927 (3} a.

In s. Ins 9.27 (3) a. and b., it appears that the word “deductible” should be changed to “co-
paymient” since it is the co-payment that is being compared.

In the Note to s. Ins 9.31, “par. (1) (a)” should be changed to “sub. (1)”. Also, “par. (1) (b)”

should be changed to “sub. (2)".

A title is needed for s. Ins 9.32.

Section Ins 9.32 (2) (f) does net follow the introductory language in s. Ins 9.32 (2) (intro.)
requiring certain insurers to undertake certain actions. It should be included as a separate
subsection nota paragraph tmdar sub {2)

Secnon Ins 9.35 reqmres that certain noﬁﬁc&mon be ;}osted in the provider’s ofﬁce bya -

'-cerﬁam date It dc}es not spemfy for how. long the notzce must be posted

13,

14,6

SeCtiOIl Ins 9 40 2y {b), (6}, and (7) mclude promszoris relatmg toa deﬁned network pian that
is neither an HMO nor PPP. 1 understood from a discussion with OCI staff that this could be
a point-of-service plan offered by an indemmnity insurer. It is not clear what part of the PPP
definition in s. 609.01 {4), Stats., would not apply to such a plan. However, ifaplanisnota
PPP but is a defined network plan, all of the statutes relating fo a defined network plan that is
not a PPP.(such as ss. 609.22 (2}, (3), (4), and (7), 609.32 (1), and 609.34 (1), Stats., as well
as other statutes referring to all defined network plans) apply to such plans. This may not be
the intended result.

SECTICN 20 shoaid mélcate that “Ins 9 40 (i} {c)” is’ bemg repealed, not ns 9 42 (1) (C}” '

. \ arious grammar issues mcfude

- a Inthe 135;’: sentence of s. Ins 9.07, a comma should be inserted following “secrets”.
b, Jos. Ins 9.32 {(2) (e} (intro.), “‘0{:&&}:” should be changed to *occurs”.

c. Ir; S. Ins 9. 3’? (3), “permit” should be changed to “permxts Also, “Hmit” should ‘be
changed to “limits”.

d. Ins. Ins 9.37 (4), “than preferred” should be changed to “than a preferred”.

COMMITTEE OPTIONS

As noted above, both committees currently have jurisdiction over the rule. A committee may do
any of the following while it has jurisdiction:

1.

Do nothing. OCI may then submit the rule to the Revisor of Statutes after the jurisdiction for
both committees expires.



2. Vote to waive jurisdiction. (This action is almost never taken as a committee typically lets
its jurisdiction expire if it has no objections.)

3. Vote to object to the rule. The rule is then referred to the Joint Committee for Review of
Administrative Rules (JCRAR). If either committee doss so, the other commuttee’s
jurisdiction ceases and that committee may take no action other than to aiso object.

4. Vote to request modifications. The commiftee’s jurisdiction is preserved under this
alternative only if OCI agrees in writing before the committee’s jurisdiction expires that OCI
will make (or consider making) modifications. (A committee may request specific
modifications or may be less specific about the modifications requested.)

5. Vote to request modifications with a contingent objection, namely, that if OCI does not agree
in writing before the committee’s jurisdiction expires that OCI will make (or consider
making) modifications, the committee objects to the rule. If OCI does not agree in writing by
that ‘date, then the rule is referred to JCRAR. (If a committee wants to object unless the
agency agrees that it will make modifications, this approach has the advantage of not
requiring a second executive session.)

If you have any questions, please feel free to contact me at 266-3137, or Senior Analyst David
Lovell (266-1537), who staffs the Senate Committee.

JLK ksm
Attachments
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Attachment 1

 TYPES OF PLANS AFFECTED BY CLEARINGHOUSE RULE 05-59'

_ i&ssr INED Ksmcnx P;_m
_ (HEAL‘FH B::NEF'T PLAN {DOES. NCT | INCLUDE SEPARATE LIMITED BENEFITS); REQUIRES OR
CREATES INCENTIVES TO USE PARTICIPATING PROVIDERS)

. Hea?f:h Mamtenance | Defined Netwcrk Plan-Other
Organization (HMO) Than HMO or PPP (CR 0559
{Comprehensive health refers fo such enfities in

1 care services; capitated; proposed s, Ins 3.4042) th), (B),
coverage only for use of and (7))

1 participating providers)

s S ——
LSHO.

LSHO-Limited Benefits Other Than

Dental or Vision (Capitated;

Toverage: 0n§y for use: caf par%&cupatmg

providers)

i e e i ke e i et e i e e e T — Y

Defined Network Plan..
.P%éfez’rre_d_ Provider Pian (PPP) '
Limited Service Health Organization {LSHO)

Limited Scope Plan {(as defined in proposed s. Ins 8.01 (10m) in Clearinghouse Rule 05-58)

Prepareci by Joyce L. Kigl, Senior Staff Attorney
Legisiative Council Staff
October 12, 2005

! The charts are not intended to represent the proportion of plans being underwritten in each category. Some
types of plans may not currently be offered by insurers.
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Attachment 3

Listing of Certain Provisions in Clearinghouse Rule 05-59

This attachment lists the provisions of Clearinghouse Rule 05-59 (CR 05-59) that appear to be
substantive in nature, It does not list provisions that: (a) are primarily editorial and do not result in a
significant substantive change; or (b) change references to “managed care plans” to the phrase “defined
network plans™ as a consequence of the enactment of 2001 Wisconsin Act 16.

CR 05-59 includes provisions that do the following:

1. “CoOVER THE SAME SERVICES” PROVISIONS FOR PREFERRED PROVIDER PLANS (PPPS)

A. Specify the consequences if a PPP does not “cover the same services.” {s. Ins 9:26] (As
amended by 2001 Wisconsin Act 16,.a PPP that does not “cover the same services” when
performed by a nonparticipating provider that it covers when performed by a parizmpatmg
provider is made subject to certain requirements that otherwise apply only to a defined
network plan that is not a PPP, namely: (1) ss. 609.22 (2) (adequate choice}; (2) 609.22 (3)
{primary provider selection}; (3) 609.22 (4) (specialist provider provisions); (4) 609.22 (7)
(telephone access); (5) 609.32 (1) (quality assurance provisions); and 609.34 (1), Stats.
(medical director).")

B. Set forth the criteria for determining if a PPP is covering the same services, namely that the
insurer does all of the following: [s. Ins 9.25]

n

3)

4)

Provides & coinsurance rate for nﬁnpammpatmg providers that is 60% or more. with- the.’_;._

“enrollee paying 40% or less: or provides a coinstrance rate for nonpamczpa%mg prowders’-’ o

that is 50% or more with the enrollee paying 50% or less and the insurer provides a
specified disclosure notice at the time of solicitation and prominently includes notice in
the certificate or policy (hereinafier referred to as disclosure notice).

Applies material exclusions equally fo participating and nonparticipating providers.

Exceeds coinsurance, co-payment, and deductible differentials (discussed in item 2.,
below} only to the extent “reasonmably necessary” to encourage use of participating
providers and centers of excellence for transplants and other unique diseases,
immunizations, and for services above certain mandated benefits and only if certain
disclosures are made.

Uses no financial incentives other than maximum limits, out-of-pocket limits, and certain
comnsurance, co-payment, and deducible differentials (discussed in item 2., below) to
encourage use of participating providers.

' Additional information about these requirements is provided in Attachment 2.
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3) Does not use utilization management (including preauthorization or similar methods) for
denying access to or coverage of nonparficipating providers “without just cause™ or “with
such frequency as to indicate a general business practice.”

6} Files certification with the Office of the Commissioner of Insurance (OCl) that the above
conditions are complied with.

2. ADDITIONAL REQUIREMENTS FOR INSURERS OFFERING 4 PPP
A. Require all insurers offering a PPP to do all of the following: [s. Ins 9.27]

1y If a different coinsurance is applied to nonparticipating providers than participating
providers, the coinsurance differential must be 30% or less; or if greater, then disclosure
notice must be provided. - (Exception if disclosure is grovzded about centers of excellence
.or sevaraﬂ?e over cer‘t&m mandated beneﬁts as noted in 1tem 1 B . 3), abow 3 '

23 If 3 dxfferent deductzbie zs apphad o nenpamczpa’tmﬂ prm 1ders than par{mpatmg
' providers, the deductible differential must be no more than two times greater of no Mofre
than $2,000 greater; or if greater, then disclosure notice must be provided. (Exception if
disclesure is provided about centers of excellence or coverage over certain mandated
benefits, as noted in item 1., B.. 3), above.)

33 If a different co-payment is applied to nonparticipating providers than participating
providers, the co-payment differential must be no more than three times greater or no
more than $100 greater for a health care provider and no more than $300 greater for a
heaith care facility; or if greater, then disclosure notice must be provided. (Exception if

.. -_disclosure is provided zbout centers.of exceﬂence or coy eragv over certam maﬂéated

'..-:-.E}eneﬁts as: mted n 1tem1 B 3) aboxe} - L :

3. ACC}:“‘SS STANDARDS FOR 4 DEFMED NETWORK Pran T HAT IS NOoT 4 PPP 4AND FOR
PPPs THAT DO NOT “COVER THE SAME SERVICES”

A. Require a defined network plan that is :r_:zet'a'PPP and require a PPP that does not “cover the
same services,” as discussed in.item 1., above, to do all of the following: [ss. Ins 9.26 and
9.32 ()] ' '

1) Provide benefits with reasonable prompmess as to geographic location, hours of
operation, waiting times for appointments, and after-hours care—which must reflect the
usual practice in the local area and usual medical travel times i the community.

2) Have sufficient number and types of plan providers to adequately deliver services, based
on demographics and health status of enrollees.

3) Provide 24-hour nationwide toll-free telephone access for enrollees and providers for
authorization of care.

4y Cover emergency services for emergency medical condition by a nonparticipating
provider as though provided by participating provider under certain circumstances.
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B. Reguire annual certification to OCI of compliance with these access standards. [s. Ins 9.31

(1]

4. ACCESS STANDARDS FOR PPPS

A. Require PPPs to do all of the following: Is. Ins 8.32 (2)]

Y

2)

Provide benefits with reasonable prompiness as to geographic location, hours of
‘operation, waiting times for appointments, and after-hours care—which must reflect the
usual practice in the local area and usual medical travel times in the community.
However, PPPs are not required to offer geographic availability of a choice of
participating providers.

Provide sufficient number and types of participating providers to adequately deliver

_serv:tces ‘based on d&mographics and health status of enrollees, mcludmg at least one
primary care ;}rov;der and one pmzczpatmg provader with expertise in obstetrics and

3)

4)

5):

gynecalﬁgy acceptmg new enroiiees

Enclude in all contracts with partzc;pa’fzﬂg providers in Wisconsin or border counties of
contiguous states who serve Wisconsin enrollees a provision requiring the provider who
schedules an elective procedure or scheduled nonemergency care to disclose to an
enrollee at the time of scheduling the name of each provider that will or may participate
in the care and whether each is a participating or nonparticipating provider.

Prominently include in the provider directory a notice that includes the text specified in
CR 65--59 (Appendix D fo ch. ins 9) abou{ partici;aatinc and nonyarticipating providers.

vazde ’benef ts pmwded by a’ noapamcipanng provader zmoived i such electwe .

* procedure or scheduled nonemergency care by using co-payment, coinsurance,

6)

deductible, or other cost-sharing provisions that would otherwise be applicable to a
participating provider iff (a) the insurer does not include the provisions in item 3),
above, in the provider contract; (b) the provider fails to comply with the contract by
dlsclosmg this information; or (c) the notice in item 4), above, is not included in the
pmwder directory.

Cover emergency services for emergency medical condition by nonparticipating provider
as though provided by participating provider under certain circumstances.

B. Require annual certification to OCI of compliance with these access standards. [s. Ins 9.31

(2)]

5. QUALITY ASSURANCE AND REMEDIAL ACTION PLANS; GRIEVANCES AND COMPLAINTS

A. Del

ete the requirement in current rules that PPPs establish and maintain a quality assurance

committee and have that committee review complaints, appeals, and grievances.
[Amendments to s. Ins 9.40 (4}]
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Require & defined network plan that is not a PPP to have such a committee and have that
committee review complaints, OCI complaints, appeals, and grievances. [s. Ins 9.40 (4)]

Delete the requirement in current rules that PPPs submit a quality assurance plan.
[Amendments to s. Ins 9.40 (2) (a) and (3)] Instead, require that insurers offering a PPP
develop procedures for taking effective and timely remedial action to address issues arising
from quality problems, including access to, and continuity of care from, participating primary
care providers. Also, require a remedial action plan that contains certain elements. [s. Ins
9.40 (3)]

Regquire a defined network plan that is neither a health maintenance organization (HMO) nor
PPP to submit a quality assurance plan to OCI by April 1, 2007, and by April 1 of each
subsequent year. [s. Ins 9.40 (2) (b)]

Amend the curreﬁt requzrement that every managed care plan include a summary of its
quality assurance plans in its marketing material and a brief summary of the plan'and a
statement of patient rights and responsibilities in its certificate of coverage or enrollment
materials 10 spemfy that the requirement appixes onty to a defined network that is an HMO.
Addltwnaliy, require that insurers offering a defined network plan that is neither an HMO
nor PPP comply with these requirements by April 1, 2008, [s. Ins 9.40 (7)]

Apply the revised definition of “grievance” only to defined network plans and limited scope
plans, (This deletes application of the current provision about grievances to: (1) a PPP that
offers limited coverage under a separate contract for other than dental or vision; and (2} a
Hmited service health organization (LSHO) that covers services other than dental or vision.)
[s. Ins 8.01 (5)]

'.Prm;d& that deﬁned nemfork piaas and limited scope ‘plans must. tréat and prﬁcess an’ OCI. :
“complaint {a written complaint received by OCI by an enrollee) like a ‘grievance if OCI"

reguests it. [s. Ins 9.417 (CR 05-59 also notes that insurers are responsible for compliance
with the statutory internal grievance procedure requirement in s. 632.83, Stats. [s. Ins 9.42])

6. DATA SUBMISSION

A

Delete the requirement that a PPP that was a managed care plan under prior statutes submit a
standardized data set to OCI beginning June 1, 2004, and no later than June 15 of each year.
[Amendments to s. Ins 9.40 (6}]

Require that every insurer offering a defined network plan that is neither an HMO nor PPP
submit a standardized data set specified by OCI beginning June 1, 2008. [s. Ins 9.40 (6)]
(Note: HMOs have been required to submit Health Plan Employer Data and Information Set
(HEDIS) or other standardized data specified by OCI since June 1, 2002.) [s. Ins 9.40 (3)]

7. MISCELLANEOUS

A,

Clarify that a participating provider includes an intermediate entity. {s. Ins 9.01 (9m} and
(14m}]
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. Clarify when copies of previde% agreemehts are provided to OCL [s. Ins 9.07]

. Provide that a group insurance policy that covers a policyholder that is not a Wisconsin
corporation and does not have its ‘principal office in Wisconsin but covers 100 or more
Wisconsin residents must comply with: (1) & 609.22 (2), Stats. (adequate choice of
providers provision applicable to- deﬁned network plans that are not PPPs and to PPPs that do
not cover the same services); and (2} s. Ins 9.32 (23 {certain requirements applicable to
PPPs). [s. Ins 9.30]

. Provide that PPPs may comply with statutory continuity of care notifications that apply to all
defined network plans or may contract with participating providers to provide notice to
enrollees of their statutory rights. [s. Ins §.33 (im)]

. With respect to eriteria for standing referral to a- speclahsz that apyhes to a dvfmed network
- plan that is not a PPP and to a PPP. that does not “cmer the same services,” specify- thai‘

" referral includes prior authonzatmﬁ for services if ‘the ‘insurer uses_ prior authomzatmn or -
snmiar methods to deny standmg referrais to specmhsts withott * just cause” and Wzth ‘such:
k frequency te:: mdwate a generai busmass pr&ctxce a8 deﬁenmned by GCI {s Ins 9.37 (4)}

. Provide that the changes in the rules set forth in CR 05-59 apply to policies or certificates
issued on or after Janvary 1, 2007 and to policies renewed on or after January 1, 2008.
[SECTION 26 of CR 05-59]

Prepared by Joyce L. Kiel, Senior Staff Atiorney
Legislative Council Staff
October 12, 2005







Senate Committee on .Agricultlire and Insurance

Motion—Request for Modifications, Request for Meeting, and Contingent Objection
Clearmg;house Rule 05-59

October 26, 2003

MOVED, that the Senate Committee on Agriculture and Insurance, pursuant to s. 227.19
(4) (b) 2., Stats., requests the Commissioner of Insurance to consider making
modifications to Clearinghouse Rule 05-59, relating to revising requirements for insurers
offering defined network plans, preferred provider plems and limited service health
~'organizations in order to comply with recent changes in state Iaws, mc]udmg
 consideration of the topics listed in the attached document from the Wisconsm
\Assomatmn of Provider Networks, dated October 25, 2005,

FURTHER MOVED, that the Committee requests that the Commissioner of Insurance
meet with the Chair of the Committee prior to submitting modifications to Clearinghouse
Rule 05-59 to the Committee.

FURTHER MOVED, that, if the Commissioner fails to notify the Chair of the Senate
{  Committee on Agriculture and Insurance in writing by 5:00 p.m. on October 31, 2005,
\ that the Commissioner will agree to consider making modifications to Clearinghouse
3 ~< “Rule 05-59, the Senate Committee ‘objects to the ‘promulgation of Clearinghouse Rule 05-
159 under 8. 227.19 (4) (d) 3., 4., and 6., Stats., on the grounds that the rule fails to comply
;’X with legisiatwe intent, is in conflict with state law, is arbitrary and capricious, and
\_imposes undue hardship.
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E-Mail: information@oci state wius
Wisconsin.gov Web Address: oci.wi.gov

QOctober 31, 2005

Honorable Dan Kapanke
State Senator

104 South Capitol
Madison Wi 53701

Dear Senator Kapanke

: _I have rewewed the motton adopted by the Senate Commtttee 'on Agriculture and Ensurance
'fequestang OCI to modify CR 05-59 at their meeting on October 26, Although the Senate
Committee did not prepare a specific list of modifications for consideration; the concerns of the
Wisconsin Association of Provider Networks (WAPN) were attached to the motion. OCl's
response to each of the points raised in the attachment is as follows:

Inclusion of limited scope plans. OCI met with representatives of limited scope plans affected
by the rule. These representatives assured OC| that the rule will not impose undue hardship on
limited scope plans. The proposed rule permits imited scope plans to meet the less stringent
regulatory requirements of a preferred provider plan.

Restriction on Referral Requirement. The statutory definition of a preferred provider plan.in s.
1609.01(4), WIS Stat spec:f caliy states tha& referrals are. mt permltted The rule sxmpiy resta’ces
this restriction. "

Same service and substantial coinsurance coverage. WAPN's proposal allows an insurer to
restrict coverage to only 50% of the usual and customary charges of a non-participating provider
without providing access to a higher level of coverage for services from a participating provider.
OC/’s rule already includes this proposal because it allows insurers to offer, and consumers to
chose, this restricted coverage. Now WAPN asks that OCI eliminate the disclosure that makes
this an informed consumer choice. Major affected insurers in the state have acknowledged that
this disclosure is appropriate. The proposal is not in the interest of consumers or the insurance
industry.

Substantial coverage provisions. WAPN’s proposal eliminates any clear explanation to
insurers or consumers as to what constitutes a preferred provider plan. Similar to the
substantial coinsurance provision, the OCI proposed rule outlines the requirements an insurer
must meet to offer a policy with severely limited benefits.

Inclusion of preferred provider plans in access standards. WAPN's proposal eliminates any
requirement for a preferred provider plan to maintain an adequate provider network. This can
not be justified either under the applicable statutes or to affected consumers.

Inclusion of preferred provider plan access standards. WAPN's proposal eliminates the
requirement that the consumer receive critical information at the time an elective procedure is
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scheduled. The prop'osed rule requires only that consumers be told in advance that there is a
possibility that services provaded ata partlctpat ng facliity may not all be covered at participating
provider rates. As documented in OCI complaints, consumers are frequently surprised to
discover that, despite their best efforts to use partici pating providers, not every provider at a
participating facaElty is a participating prov:der Again this provision was developed with the
part patson Qf major Wsconsm insurers and has the;r support

Prov:der dlrectoues !t |s net clear to OC% why any insurer would be opposed to making their
provider directories readliy available to its insured members. This language simply makes clear
what tha expectatzon is for prov;d:ng this mformatlon

Emergency servaces prov;s:on WAPN s proposal appears to reﬂect the current Medicare
guidelines. Wisconsin already has clear statutory language defining an emergency situation in
s. 632.85, Wis. Stat., that apphes to all health insurance products The new language does not
appear to add any clar;ty B : : . :

'_As you know OCi met and negotlated the ianguage in the proposeci mie wzth ;nterested paﬂaes c
including ieglsfatrve staff over a period of: nearly a year A representatwe of WAPN was invited = -
to all the open meeti ngs and attended most of them.“In this process, OCI' made szgnlf icant
concessions and has been w1£i|ng to compromise. “The interested parties were able to reach a
consensus on the language in the proposed rule that has been submitted to the Legislature.
OClI has also given careful conssderatlon to, and: addressed issues raised by legislative council
staff.

The four largest insurers that offer. preferred provider plan products in Wisconsin have agreed to
the language submitted by my office. As a result, | am reluctant to take any action that would
result in the unraveling of the consensus reached by this group. Respect for the efforts of the

~ participating parties to. negotiate in-good faith, and compellmg concern for consumers, demand
-_that OC! not agree to medlfy the proposed ru§e Accordmgiy, OC! cieclines to modlfy ’the ruie

| wouid be happy to meet wzth you to dtscuss your concerns you may have regarding the
pt_'o_po_sed rule.

. 'Sinééreky, :

Jorge Gémez
Commissioner

JAG/em

Cc: Senator Neal Kedzie
Senator Ronald Brown
Senator Luther Olsen
Senator Jon Erpenbach
Senator Dave Hanson
Senator Mark Miller
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TO: MEMBERS
ASSEMBLY COMMITTELE ON INSURANCE

From: Representative Ann Nischke, Chair
Committee on Insurance

Date: November 10, 2005
RE: Committee Meeting Dates

The Assembly Committee on Insurance plans to meet on the tollowing days:

¢ In Joint Public Hearing with the Senate Committee on Agriculture & Insurance, Monday,
November 28, 2005

e In Executive Session, Tuesday, November 29, 2005.

Meeting notices with greater detail will be published closer to the day of the meetings. 1f you have
any questions, please contact the committee clerk, Adam Peer, for more information.

ASP

State Capitol, Room & North, PO Box 8953, Madison, Wi 53705-8053
Caphtol: 608-266-8580, Fax 508-282-3697



