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Performance of Emergency Rules for Projects in Public Waters
Report to the Senate & Assembly Natural Resources
Committees

February 23, 2005

Streamlining Overall

During 2004, 10% of all activity is exempt and 30% qualifies for general permits for
the year 2004 (with general permits in effect for eight months). At these rates,
60% of the total regulated activity follows a streamlined processes.

These rates are based on the actual number of applications for which general
permits have been issued between February 6 and December 31, 2004 (1373) and
the number of projects determined exempt on request (184) as a percentage of the
total decisions (3782). We assume that 50% of people conducting exempt activities
request a determination so the number of exempt activities is estimated at twice the
number of requests determined to be exempt.

Exemptions

o 358 requests have been made for exemption determinations. 184 have been
determined exempt.
Determinations are made in an average of 12 days.

e The most commonly requested exemption determination is for riprap repair or
replacement (149 or 43%). Fish and wildlife habitat structures and culverts are
next most common at 8% each. Exemption determination requests have been

fielded for the full range of listed exemptions, plus other regulated activities in
public waters.

General Permits

e 1373 applications have been made for general permits. 94% have been
determined eligible. 6% have not been eligible.

¢ Decisions are made in an average of 17 days.

¢ The most commonly requested general permit is riprap (410 or 43%), followed
by ponds (86 wildlife, 79 stormwater and 36 landscape or 21%), then bridges
(85 or 9%), grading (63 or 7%).

o As an example, 50% of grading permits were general permits. 94% of all
grading permits were granted. Decisions were made in an average of 41 total
process days.

Individual Permits




e 2246 applications were made for individual permits. Department staff made

decisions on completed applications in an average of 36 days. Applications took
43 days to be completed.

Compliance

e 68 compliance inspections were conducted during late July 2004 of applications
received since the effective date of Act 118 (February 6, 2004). Generally
compliance for completed projects was reasonable ranging from 100% for
exemption requests, to 73% for general permits, to 78% for individual permits.
It was noteworthy that for all the recent emphasis on the need for quick permit
turnaround by DNR, work on 38% of the exemptions and 45% of the general
permits had either not started or was not completed.

e In December 2004 another 54 compliance inspections were conducted of
applications received since February 6, 2004. Compliance for completed projects
was similar to that found in August, ranging from 100% for exemption requests,
to 80% for general permits, to 85% for individual permits. Work on 7% of the
exemptions and 25% of the general permits had not been started.

« Combining both monitoring periods, compliance for completed projects was
100% for exemption requests, 77% for general permits and 83% for individual
permits.

Overview of Statute and Emergency Rules Substance & Timetable
Wisconsin Act 118 took effect on February 6, 2004 setting up a three-tier system for
review of physical alterations to and structures in public waters. Under the new law,
projects may qualify for exemptions or general permits or require individual permit
review. Exemptions became available on February 6, 2004 while general permits
required rule making. Rules setting specifications for exemptions and general
permits (other than grading) took effect on April 18, 2004. General permits for
grading took effect on May 19, 2004. Revised emergency orders for most activities
other than grading took effect on August 24, 2004. Determinations of the type of
review are based on whether the water where a project is located has a special
designation under the law or rules and if not, whether it meets design and
construction specifications set by statute and rule. The law authorizes DNR to
require a permit in lieu of exemption or require individual permit review of projects
that meet the relevant specifications but due to site conditions may have significant

adverse impacts on fish, wildlife, natural scenic beauty, water quality or quantity or
navigation.



Implementation Steps

+ The Waterway Permitting web page has been the central source of forms,
instructions and information about Wisconsin's waterway and wetland regulations
since 1997. By the effective date of Act 118, forms for requesting exemption
determinations were available on-line - and revised forms reflecting the revised
emergency orders were available shortly after their effective date. By early May,
a searchable database of designated waters was available on-line along with
checklists of specifications for exemptions and many general permits, as well as
general permit forms. The searchable database is very nearly completely
converted to a map base. Since early June, emergency and proposed permanent
rules, hearing notices and other descriptive information about the permit process
has been available on-line. This information is used both by applicants as well as
the DNR permit reviewers.

e The Waterway and Wetland Permit Data and Document System was largely re-
programmed to accommodate the new structure. This system enables reporting
on performance of the decision-making process and also ensures consistency in
correspondence and decision documents. Application receipt and data entry for
exemption determinations are handled at the central office to ensure more
complete and accurate data and allow ongoing review for consistency.

» A variety of structural changes have been made to carry out Act 118. Decision-
making on exemptions and on any “recalls” are made by a special staff team in
recognition of the difficulty of keeping all staff up-to-date and consistent during
the expected period of rapid policy evolution. The team meets by conference
call weekly to review decisions on exemptions and on “recalls,” as well as raising
and resolving a wide variety of other policy and operational issues. Answers to
questions and operating guidance from the calls are shared among all staff.
Regional and central office managers meet monthly to review performance and
address workload allocation and similar high-level management issues to enstre
that deadlines are met and management systems are operating smoothly. A
single reviewer in each region has been will soon handle application intake and
preliminary review. In addition to data entry, the intake specialist will be
responsible for initial completeness review, will deliver any readily recognized
decisions, and will detect potential backlogs.

* Staff training immediately followed passage of Act 118. On November 4-5, 2004
all Water Management Specialists (waterway permit decision makers) received
refresher training focusing on process, priorities and public rights features to
follow-up on the initial Act 118 training held February 4-5, 2004.

» Since the effective date of Act 118, approximately weekly news releases have
informed people about how DNR was carrying out the waterway aspects of Act
118. Follow-up outreach to media, including fact sheets and boat tours, has
resulted in a high level of coverage including DNR data and perspectives. In
addition to speaking at an estimated 20 forums by invitation, DNR staff
conducted regional open houses, and open houses preceding eight rule hearings.



Two major commercial seminars this fall covered Act 118 with talks by key DNR
staff.

» Performance measures have been set for not only decision times (as set by
statute) but also compliance monitoring. Fifteen percent of decisions, weighted
toward exemptions and general permits, will be randomly selected for field
inspection each year. The main objective of the compliance program is to
determine the efficacy of the system, not necessarily to identify violations, as the
proportion of applications inspected is low.

For More Information

Bureau of Fisheries Management & Habitat Protection
Mike Staggs 608-267-0796

Mary Ellen Vollbrecht 608-264-8554

Dale Simon 608-267-9868

David Daniel 608-266-8038






RIVER ALLIANGE
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TESTIMONY TO THE ASSEMBLY NATURAL RESOURCES COMMITTEE
AND THE SENATE NATURAL RESOURCE COMMITTEE
REGARDING ACT 118 ADMINISTRATIVE RULES

February 23, 2005

My name is Denny Caneff, executive director of the River Alliance of Wisconsin. Our
2,000 members are water users and water lovers --- from small businesses selling fishing and
paddling services to retired downtown Milwaukee condominium dwellers. From the
Manitowish River to the Milwaukee River, what they have in common is a love of their
“home nver” — not as a static entity, frozen in time, but as a dynamic liquid force that works
hard to move goods or to generate power. For them, rivers are also a source of calm, of

inspiration, and fun.

There is always a danger that we love, and work, our lakes and rivers to death. Given that
the waters of Wisconsin are the waters of the people of Wisconsin, that danger has to be
tempered by rules and agreements. The players in the land and water use game are pnvate
landowners and land developers, and the “arbiter” is the Dept. of Natural Resources,
refereeing for the general public whose waters the agency is entrusted to protect. The rules
before you today reflect a sweeping change in how the game of land use along our public

waters, and the use of those waters, will be played for the next several years.

The River Alliance supports the package of rules before you today, and we urge both

committees to support them as is. The rules encompass literally hundreds of details

Bveryone deserves healthy rivers
306 E. Wilson S$t., 2W » Madison WI, 53703 » (608) 257-2424 » www.wisconsinrivers.org  wisrivers@wisconsinrivers.org



_covering a panoply of activities in and around water. We fear that, in many ways, these new
rules under Act 118 will set back resource p'rotection in Wisconsin. However, we believe the
progess that generated these rules you have before you was an open, complete and thorough

one, and worth commending.

First, there were the public hearings held by the DNR and attended by hundreds of people.
The rules reflect the-passions seen at those hearings, both for careful resource protection
and for relieving undue burdens fora homeowner to get penmssxon to gmde their lakeshore

or repair thelr boat house

Perhaps the most unportant process was the painstaking negotiations by various

stakeholders and interest groups, working with the DNR, to go where the devil resides —

the rules’ details. These ruleS‘WCI‘C massaged, rubbed, scrubbed, rinsed, and scrubbed again.
In classic pohtxcal compromise, no one got everything they wanted, but no one came away )
from that table feelmg they had lost what was most important to them. If these rules are not
approved today, both the larger pubhc process and that stakeholder process would have

been for naught, and our land and water would be the field in a game without rules, just

weeks away from the start of the construction season.

Finally, the Dept. of kNatmal Resources has suggested conducting a review, in a year’s time
and in concert with the same stakeholders who were involved in the rule drafting, of how

- the rules are actually working on the ground. This is a good idea. In a year’s time, the DNR
will have actual dara about the kinds of permits being issued, how quickly permits are being

issued, and if changing the process has been good or bad for the resource. It was a way too



common occurrence last year that individual ;ton'es and anecdotes drove the process that led

to revising these Chapter 30 rules. (I think someone coined the tcnn“‘anecdotc—ocracy’ e
government by anecdote -- to describe ihat process) We'll have much better resource
policy if we acmallymeasune the effects of these rules, and it’s my understanding that the
DNR not only intends to track thét data, but to bring back the stakeholders to make sense of
the data, and make changes to the rules if ngcessiry o |

We urge you to adopt all the rules that come under the roof of Act 118. Thank you for your

attention.
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SUPPORTING ADOPTION AS PERMANENT RULES
NR | and the NR 300 Series, all are related to 2003 WI Act 18
Jointly Before the Senate Committee on Natural Resources and Transportation and
The Assembly Committee on Natural Resources
Wednesday, February 23, 2005 10:00 AM Room 412 East State Capitol
By Caryl Terrell, Chapter Director, SC-JIMC

Thank you for the opportunity to present testimony on behalf of the 13, 000 Wisconsin members
of the Sierra Club. We strongly urge the Senate and Assembly Committees to adopt NR1 and the
NR 300 series as permanent rules. The Sierra Club is satisfied that as a package these rules do a
fairly good job of protecting fish and wildlife habitat, endangered species, water quality and the
natural scenic beauty of our lakes and streams.

For more than a year and a half, the major focus of Sierra Club discussions among our £mbers
and with the Legislature and Department of Natural Resources has been the scope and
implementation of Act 118, the so-called Jobs Creation Act. As conservationists we are
concerned that the Act would undermine the Wisconsin Constitutional provisions called the
Public Trust Doctrine which ensure every citizen certain rights in the waters of the state.

At the time of passage, legislative leaders and the Governor repeatedly assured the public that
environmental standards would be safeguarded through administrative rules.

For more than a year representatives of the major stakeholder groups - builders, developers, DNR
and the conservation community - have worked diligently to craft rules to implement the Act.
There has been an extensive process on the emergency rules of drafting, commentary, rule public
hearings and adoption. This was followed immediately by an equally extensive redrafting,
commentary and public hearing process related to the permanent rules. The opportunity for broad
and active participation by affected landowners, business interests and conservationists has
focused the rules discussions to a few remaining issues and many areas of broad agreement that
protect our quality of life.

The primary stakeholders have evaluated and modified the interim emergency rules used last
summer and fall. The stakeholders and the DNR have set in place a process to review how the
rules are working after a year and to propose necessary refinements to oversight committees.

The hard work of the stakeholders is now before you as this series of permanent rules. The
process has been democratic. We acknowledge that there was give-and-take and compromises on
both sides. Their hard work deserves to be adopted.

It is time to end the uncertainty for lakefront property owners and lake and stream users about
how the law will be interpreted and implemented. It is time to let DNR employees get back to the
work of stewarding our natural resources. It is finally time to adopt the rules in a permanent form
and let the stakeholder process do its job of monitoring and oversight. It is time to put the
permanent rules to work as public policy.

We strongly urge the Senate and Assembly Committees to adopt NR1 and the NR 300 series as
permanent rules.

Remember to Suppon the Sierra Club through your Workplace Giving Campaign! )U Community
The John Muir Chapter is proud to be a member of sC Shares of
/7(\ Sommumty Shares

P
‘-é Printed an recycled paper that s 20% postronsumer _ontent



ADDENDUM:

Clearinghouse Rule 02-099 (NR 328)
Relating to: department standards for erosion controf of inland lakes and impoundments.

Clearinghouse Rule 04-062 (NR 329)
Relating to: miscellaneous structures in navigable waterways.

Clearinghouse Rule 04-063 (NR 325)
Relating to: boathouses and fixed houseboats in navigable waterways.

Clearinghouse Rule 04-064 (NR 323)
Relating to: fish and wildlife habitat structures in navigable waterways.

Clearinghouse Rule 04-065 (NR 300 and 310)
Relating to: timelines and procedures for exemptions, general permits, and individual permits for activities in
navigable waters.

Clearinghouse Rule 04-066 (NR 1)
Relating to: natural resources board policies on protection and management of public waters.

Clearinghouse Ruie 04-084 (NR 320)
Relating to: the regulation of bridges and cuiverts in or over navigable waterways.

Clearinghouse Rule 04-085 (NR 341)
Relating to: regulation of grading on the bank of a navigable waterway.

Clearinghouse Rule 04-086 (NR 343)
Relating to: regulation of construction, dredging, and enlargement of an artificial water body.

Ciearinghouse Rule 04-087 (NR 345)

Relating to: dredging in navigable waterways.

NR 1 is the cornerstone for implementation of this package of administrative rules. It should
be adopted in its entirety.

NR 1.016 details the Wisconsin Supreme Court cases protecting public rights in navigable
waters. It is important to have this language in the rule because it will give reviewing courts
the context in which they need to interpret the rules as broadly and strongly as possible to
protect public rights in navigable waters.

NR 1.05 "Identification of areas of special natural resource interest” (ASNRIs) has been
significantly changed. The list is “adequate for now” in our estimation. But this is an area of
the rules that should be reassessed after a year. To designate a water as an ANSRI the DNR
must establish the water has "significant scientific value." In particular, "Tributaries to
Sturgeon Waters" are globally significant and should be afforded greater protection by not
having development activities exempted from prior review of DNR staff.

NR 1.06 "Identification of public rights feature," has not been significantly changed and we
support its adoption as is.

NR 1.07 "Identification of priority navigable waterways" lists the types of water for which
the jurisdictional distance for grading on the bank is 300 feet. This list continues to have the
support of all stakeholders and should be adopted unchanged.
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FAX 608-267-3579

February 23, 2005

Senator Neal Kedzie
313 S State Capitol
Madison, W1 53707

Representative Scott Gunderson
7 W State Capitol
Madison, WI 53708

Dear Senator Kedzie and Representative Gunderson:

As you are aware, Department of Natural Resources staff and I have been working with the full range of
] stakeholders to reach agreement on all aspects of the rules to carry out Act 118. One of the remaining
questions concerning the Wisconsin Realtors Association had been the relationship between the waters
' designations in NR1 and the rule related to piers (NR326), still under development.

We agree to modify the language of two notes in NR1 with language suggested by the Realtors
Association that makes the relationship clear to them. Attached is a version of the rule with the changes
to the notes shown with strikeout and underlining.

These notes did not, and do not as modified, create any substantive requirement but merely reiterate the
scope of the authority under the statute to develop standards for piers.

I am attaching our letter to the Wisconsin Realtors Association in which we explain that NR 1 does not in
any way constrain the pier standards currently under development.

While it is our understanding that changes to notes do not require review, the Natural Resources Board
has been briefed on this change and the members expressed no questions or concerns.

Si;jcerel 9

Todd L. Ambs, Administrator
Division of Water

www.dnr.state.wi.us Quality Natural Resources Management Q
www.wisconsin.gov Through Excellent Customer Service priied o0

Paver



ORDER OF THE STATE OF WISCONSIN NATURAL RESOURCES BOARD
CREATING RULES

The Wisconsin Natural Resources Board proposes an order to create NR 1.016, 1.05, 1.06 and 1.07
relating to Natural Resources Board policies on protection and management of public waters.

FH-36-04

Summary Prepared by the Department of Natural Resources

Statutory Authority: ss. 30.01(1am), 30.12(1p)(a)3. and (2m), 30.123(6m) and (6s), 30.20(1k)(a)2. and
(1m), 30.206(1)(c) and (3) and (3r)., and 227.11(2), Stats.

Statutes interpreted: ss. 30.01(1am), 30.12(1p) and (2m), 30.123(6m) and (6s), 30.20(1k)(a)2. and (1m),
30.206(1)(c) and (3) and (3r), Stats.

Explanation of Agency Authority:

The Department has authority under ch, 30, Stats., to establish rules that identify areas possessing
significant scientific value as “areas of special natural resource interest”, to identify portions of navigable
waterways containing sensitive fish and aquatic habitat as “priority navigable waterways”, and to establish
location standards for exemptions and general permits.

Related statute or rule:
- The waters designations in this rule revision relate directly to regulation of activities in navigable waters
under ch. 30, Stats., and the NR 300 series of rules.

Plain Language Analysis:

The purpose of this rule is to establish policy guiding the department’s actions as a trustee of public waters
and to set the process the department will follow when determining waters to be area of special natural
resource interest, waters or portions thereof containing public rights features and priority navigable waters.

Federal Regulatory Analysis:

Any activity that results in a discharge (including deposits and structures) into “waters of the United States”
is regulated by the U.S. Army Corps of Engineers (Corps) under section 404 of the Clean Water Act. An
individual permit from the Corps is required, unless Wisconsin regulates the project in its entirety under ch.
30, Stats., in which case the project is authorized by the Corps under general permit GP-01-W| or GP-LOP-
WI. Dredging or discharge into waters declared navigable under Section 10, Rivers and Harbors Act, 1899
is also regulated, and requires an individual permit from the Corps.

Comparison with Adjacent States:

Activity Wisconsin lllinois lowa Michigan | Minnesota
Special waters | “Areas of special natural | Lake Michigan State trust (owned) All waters | Lake Superior,
designation resource interest” and and 48 traditional | and must have public | of the state | Trout Streams,
water having significant | Natural Navigable | access. Protected Federal Scenic
public trust values Waters, 10 Waters Area - one in and wild rivers,
additional artificial | state, regulates designated
waters used by the | activities affecting spawning areas.
public contaminated aquifer

Summary of Factual Data and Analytical Methodologies:

The basis for all waters designations involves survey work for evaluating water quality, fisheries, aquatic
habitat and other waterway features, using accepting scientific protocols and methodology that are
established in technical journals and reflected in existing agency rules.




Analysis and Documents supporting determination of Small Business Effect: Any person placing a structure
or making similar physical modifications to public navigable waters either qualifies for an exemption or must
obtain a general or individual permit under state statute. To comply, small businesses follow the same
requirements as other waterfront property owners: (1) make a self-determination of exemption using web-
based tools provided by the department or describe their activity on an exemption determination request
form; (2) complete a general permit application; or (3) complete an individual permit application. Schedules,
application steps and compliance/reporting requirements are very basic for all applicants, and most projects
can be planned and conducted by individuals with no specific professional background.

Anticipated Private Sector Costs: No significant fiscal effect on the private sector is anticipated.

Effect on Small Business: Building contractors, developers of waterfront property and their technical
consultants, and other waterfront businesses will be affected by the rule revisions. Specific standards will
provide clarity and consistency in the permitting process.

Agency Contact Person: Mary Ellen Vollbrecht, Mary.Vollbrecht@dnr state.wi.us, (608) 264-8554

SECTION 1. NR 1.016 is created to read:

NR 1.016 Department responsibilities to conserve and enhance public waters. (1) To meet
the departments delegated authorities under the statutes, the Natural Resources Board establishes policy
for protecting and preserving public waters. The Natural Resources Board recognizes and reiterates as the
basis for its policy the provisions of the statutes enacted by the legislature, the common law public trust
principles established by the court interpretations of the statutes under the Wisconsin Constitution, and
sound scientific management principles.

(2) The Natural Resources Board recognizes that the State of Wisconsin has an affirmative duty,
under the public trust doctrine, emanating from Article IX, Section |, of the Wisconsin Constitution, to protect
and preserve the state’s waters. The Wisconsin Supreme Court reiterated that, at the time of statehood, the
State of Wisconsin “became a trustee of the people charged with the faithful execution of the trust created
for their benefit.” The Court further stated that the “wisdom of the policy which...carefully preserved to the
people the full and free use of waters cannot be questioned, nor should it be limited by narrow construction.”
(Diana Shooting Club v. Husting, 156 Wis. 261(1914)). The Wisconsin courts have established that the
State of Wisconsin must take into account the long term collective impacts of projects in our navigable
waters in order to carry out its assigned public trust duty (Sterfingworth v. DNR, 205 Wis. 2d 710 (Ct.
App.1996)). The court has frequently enumerated the public rights, which include the right to navigate, hunt,
fish, swim, recreate, and enjoy natural scenic beauty in clean water free of environmental pollution (Muench

v. PSC, 261 Wis. 492 (1952)), that shall be conserved along with such rights as may be established by law
in-the future.

(3) The Natural Resources Board recognizes the scientific research demonstrating that the impacts
of many, repeated alterations of our shorelines and shallow water habitat are accumulating with significant
impacts on our aquatic ecosystems and their associated human uses. The Natural Resources Board
shares the concern of many citizens that these impacts, along with other causes of reduced aquatic
biodiversity, loss of natural features and varied forms of water pollution threaten human health, the quality of
life and a thriving economy. The Natural Resources Board recognizes that by design, installation and

location practices the impacts of human activity on shoreline and shallow water habitat can be greatly
reduced.

Note: The scientific research and management principles are readily available in the literature, including
Waters of Wisconsin: The Future of our Aquatic Ecosystems and Resources, Wisconsin Academy of Sciences, Arts and
Letters, 2003 (Wisconsin Academy of Sciences, Arts and Letters, 1922 University Avenue, Madison, W1 or
www.wisconsinacademy.org). For a survey of research on impacts, see The Construction, Aesthetics and Effects of
Lakeshore Development: A Literature Review, by Sandy Engel and Jerry L. Pederson, Jr., Wisconsin Department of
Natural Resources Research Report 177, December 1998,



(4) The Natural Resources Board recognizes that the Legislature and the Governor of the State of
Wisconsin reached agreement on legislation (2003 Wisconsin Act 118) with the dual goals of faster and
more predictable permit decisions and no reduction in the protection afforded public waters. The Natural
Resources Board sets its policies and directs the department to administer its surface water management
programs to meet the dual goals of 2003 Wisconsin Act 118.

SECTION 2. NR 1.05 is created to read:

NR 1.05 Identification of areas of special natural resource interest. (1) To fulfili its affirmative
duty to protect public trust waters, the department shall identify and designate by rule areas that possess

significant scientific value under s. 30.01(1am)(c), Stats., as areas of special natural resource interest under
s. 30.01(1am), Stats.

(2) Exemptions listed in ss. 30.12(1g)(a) to (km), 30.123 (6)(d) and (e) and 30.20(1g)(b)1. and 2.,
Stats., do not apply in areas of special natural resource interest. General or individual permits are required.

Note: Activities not exempted in areas of special natural resource interest under ss. 30.12 and 30.20, Stats., are:
deposits less than 2 cubic yards; seasonal structures other than piers or wharves; fish habitat structures; bird nesting
platforms; dry hydrants; pilings; riprap repair or replacement; biological shore erosion control structures; intake or outfall
structures; dredging to place or maintain an exempt structure; dredging without auxiliary power. Activities not exempted
in areas of special natural resource interest under ch. NR 320 are culvert replacements. Riers-meeting-the-dimensional
ndarde-in 0 a-axemotin a O il QL0 H O -

; . - ios—However, new and existing piers may be exempt in areas of special natural resource interest
under s. 30.13, Stats., as set forth in NR 326.

(3) All of the following waters are identified as areas of special natural resources interest under s.
30.01(1am), Stats.:

(a) A state natural area designated or dedicated under ss. 23.27 to 23.29, Stats.
(b) A surface water identified as a trout stream by the department under s. NR 1.02(7).

(c) A surface water identified as an outstanding or exceptional resource water under s. 281.15,
Stats.

(4) All of the following are determined to be areas of special natural resources interest under s.
30.01(1am)(c), Stats., as areas with significant scientific value:

(a) Waters or portions of waters that contain endangered, threatened, special concern species or
unique ecological communities identified as aquatic elements in the Natural Heritage Inventory.
Aquatic elements are elements that spend part of their life in water or wetlands or they rely on a waterbody
for food, e.g., eagles and dragonflies. .

(b) Wild rice waters as identified in a written agreement between the department and the Great
L akes Indian Fish and Wildlife Commission.

(c) Waters in areas identified in a special area management plan, abbreviated SAMP, approved by

the U.S. Army Corps of Engineers, or special wetland inventory study, abbreviated SWIS, identified under s.
NR 103.04.

Note: Special area management plans exist for the City of Superior, Douglas County and Chiwaukee Prairie,
Kenosha County. A Special Wetland Inventory Study exists for the area bordering the bay of Green Bay.




(d) Waters in ecologically significant coastal wetlands along Lakes Michigan and Superior as
identified in Publication # ER-002-00, Data Compilation and Assessment of Coastal Wetlands of
Wisconsin’s Great Lakes, March 2000.

(e) Federal or state, under ss. 30.26 and 30.27, Stats., designated wild or scenic rivers.

(5) Areas of special natural resource interest shall be designated by the Natural Resources Board
by rule.

(a) The Natural Resources Board may designate categories of waters as areas of special natural
resource interest. The status of waters added or removed from designated categories by independent
listing processes shall be effective at the time that the name or location of the water is made available in the
listing on the department’s website as required in sub. (5).

(b) The Natural Resources Board may designate individual waters or portions of waters as areas of
special natural resource interest.

(6) The department shall maintain on its website and make available at its offices a consolidated list
of areas of special natural resource interest along with all other waters designated under ss. NR 1.06 and
1.07 so that a person may readily determine the applicability of all exemptions or permit requirements under
ch. 30, Stats. For categories of waters with ongoing independent listing processes, notice of waters or
portions of waters added or removed shall be provided at the website as soon as the name or location of the
water is made available. Notice shall be maintained for 3 months after the initial listing.

Note: See the department’s website at www.dnr.wi.gov under the topic “Waterway and Wetland Permits.”

(7) The department shall report to the chairs of the standing natural resource committees of the
Legislature and to the co-chairs of the joint committee for review of administrative rules in January of each
year the species of special concern that have been added or removed from the state’s list and those bodies
of water that are known to be impacted by the addition or removal of those species. This report shall be
included in an annual report on waterway and wetland permit program performance that is provided to all
members of the legislature and the clerk of each county.

SECTION 3. NR 1.06 is created to read:

NR 1.06 Identification of public rights features. (1) To fulfill its affirmative duty to protect public
trust waters, the department shall continually assess the state’s public trust waters to identify locations of
public rights features where activities shall require general or individual permit review in lieu of exemptions,
or reasonable limitations on location to assure that the public’s rights and interests under the public trust
doctrine are protected, under ss. 30.12(1p)(a)3. and (2m), 30.123(6m) and (6s), 30.20(1k)(a)2. and (1m),
30.206(1c), (3) and (3r), Stats.

(2) Due to the potential significant adverse impacts of the activity on public rights features,
exemptions listed in ss. 30.12(1g) and (km), 30.123(6)(e) and 30.20(1g)(b)2., Stats., are not allowed in
locations where there are public rights features as described under sub.(4). General or individual permits
are required for those activities in locations of public rights features.

Note: Exemptions not allowed in locations of public rights features are: intake or outfall structures other than dry
hydrants; replacement culverts with inside diameter not more than 24 inches; dredging without auxiliary power. A
of oublic-F A tLUreE—HOFS adi ho-dim } adarde- 0 a-unlike H




(3) For those activities that are not allowed in locations where there are public rights features as
described under sub. (4), a person may undertake an exempt activity after the person has evaluated the site
and determined that the activity is not in the location of a public rights features as described under sub. (4).

Note: Anyone undertaking a project in public waters is encouraged to seek a voluntary exemption
determination as provided for in s. 30.12 (2r), 30.123(6r) or 30.20 (1r), Stats. A one-page form for requesting a

determination is available from department service centers and at the department’s website at www.dnr.wi.gov under the
topic “Waterway and Wetland Permits.”

Note: As required by ch. NR 310, the department will make reasonable efforts to determine whether sites that

are the subject of exemption determination requests or general permit applications are locations of public rights features
and will notify requestors or applicants.

(4) Public rights features include all of the following:

(a) Fish and wildlife habitat, including but not limited to spawning, nursery and feeding areas.

Note: Physical features constituting fish and wildlife habitat include stands of aquatic plants; riffles and pools in

streams; undercut banks with overhanging vegetation or that are vegetated above; areas of lake or streambed where
fish nests are visible; large woody cover.

(b) Physical features of lakes and streams that ensure protection of water quality.

Note: Physical features that protect water quality include stands of aquatic plants (that protect against ercsion

and so minimize sedimentation), natural streambed features such as riffles or boulders {that cause turbulent stream flow
and so provide aeration).

(c) Reaches of bank, shore or bed that are predominantly natural in appearance (not man-made or
artificial) or that screen man-made or artificial features.

Note: Reaches include those with stands of vegetation that include intermixed trees, shrubs and grasses;

stands of mature pines or other confer species; bog fringe; bluffs rising from the water’s edge; beds of emergent plants
such as wild rice, wild celery, reeds, arrowhead.

(d) Navigation thoroughfares or areas traditionally used for navigation during recreational boating,
angling, hunting or enjoyment of natural scenic beauty.

Note: Physical features indicative of navigation thoroughfares include shallow water areas typically used by
wading anglers or areas frequently occupied by regularly repeated public uses such as water shows.

(5) The department shall base its identification of public rights features on factual information
obtained from reputable sources, including but not limited to: '

(a) Field surveys and inspections, including historical surveys for fish, wildlife, rare species, aquatic
plants, geologic features or water quality.

(b) Surveys or plans from federal, state or local agencies.

(c) Factual documentation of features or use patterns from property owners, user groups or
knowledgeable users on the waterbody.

(6) PROCEDURE FOR IDENTIFYING PUBLIC RIGHTS FEATURES. (a) After survey data shows possible
locations of public rights features, the department shall give notice in the official state newspaper or other
local media the department selects in the area affected which is likely to inform the local residents. The
department shall provide notice on its website and through its system of electronic notices to state media.

(b) The department shall notify the county clerk of any county bordering the lake or reach of a
stream, legislators whose districts include the affected public waters and the chairpersons of the committees



of the legislature with jurisdiction for natural resources issues, and local, regional or state lake, river or
watershed organizations affected by the activity.

(c) The notice shall contain the location and description of the possible public rights features and
the basis for its determination that the location is likely to contain public rights features. If a hearing is not
requested in writing within 30 days after the mailing of the notice, the department may waive the hearing.
Upon receipt of a request for a hearing, the department shall, not less than 10 days before the hearing, mail
written notice thereof to each person notified under par. (b), and shall provide notice on its website and
through its system of electronic notices to state media.

(d) At each hearing, the department shall take evidence offered by persons in support of or in
opposition to the determination. If the department finds any location not properly classified, the location may
not be identified as the location containing public rights features.

(7) Sensitive areas designated under ch. NR 107.05(3)i are determined to be public rights features.

Note: Lakes and streams specifically named in the Wisconsin Land Legacy Report, publication number LF-
001-2004 are known to contain extensive public rights features. Persons considering activities in these lakes and

streams should consult the department before undertaking activities to determine whether they are in public rights
features.

(8) The department shall maintain on its website and make available at its offices a consolidated list
of waters with identified public rights features along with all other waters designated under s. NR 1.06 as
well as a visual guide to identification of public rights features to assist a person in determining the
applicability of all exemptions or permit requirements under ch. 30, Stats.

Note: See the department’s website at www.dnr.wi.gov under the topic “Waterway and Wetland Permits.”

SECTION 4. NR 1.07 is created to read:

NR 1.07 Identification of priority navigable waterways. (1) To fulfill its affirmative duty to protect
public trust waters, the department shall identify and designate by rule navigable waterways or portions of
navigable waterways which contain sensitive fish and aquatic habitat under s. 30.19(1b)(c\4., Stats., as
priority navigable waterways under s. 30.19(1b)(c), Stats.

(2) Rules promulgated under s. 30.19(1d), Stats., shall apply to priority navigable waterways.

Note: Under s. 30.19(1g)(c), Stats., and ch. NR 341, a permit is required to grade or remove topsoil from the
bank of any navigable waterway where the area exposed by the grading or removal will exceed 10,000 square feet.

Under s. 30.19(1d), Stats., and ch. NR 341, bank of a navigable waterway is defined differently for priority navigable
waterways.

(3) All of the following waters are determined to be priority navigable waterways under s.
30.19(1b)(c)1. to 3., Stats.:

(a) A navigable waterway, or portion of a navigable waterway, that is identified as an outstanding or
exceptional resource water under s. 281.15, Stats.

(b) A navigable waterway, or portion of a navigable waterway, identified as a trout stream by the
department under s. NR 1.02(7).

(c) A lake that is less than 50 acres in size.

(4) Al of the following waters are determined to be priority navigable waterways under s.

30.19(1b)(c)4., Stats., as navigable waterways or portions of navigable waterways which contains sensitive
fish and aquatic habitat:



(a) All areas of special natural resource interest as defined in s. NR 1.05.
(b) Al locations containing public rights features as defined in 5. NR 1.06.

(c) Tributaries to and rivers connecting to inland lakes containing naturally-reproducing populations
of sturgeon up to the first dam.

(d) Navigable waters having self-sustaining populations of walleye located in the ceded territory of
the state where resource allocation rights are shared by sovereign tribes.

(e) Muskellunge waters of the state where the muskellunge population is entirely or partially
sustained through natural reproduction (Category 0, Category 1 and Category 2 muskellunge waters).

(f) Perennial tributaries to surface waters identified as trout streams by the department under s. NR
1.02(7).

(5) The department shall maintain on its website and make available at its offices a consolidated list

of priority navigable waters so that a person may readily determine the applicability of all exemptions or
permit requirements under ch. 30, Stats.

Note: See the departmerit‘s website at www.dnr.wi.gov under the topic “Waterwéy and Wetland Permits.”

SECTION 5. EFrecTiVE DATE. This rule shall take effect on the first day of the month following publication in
the Wisconsin administrative register as provided in s. 227.22(2)(intro.), Stats.

SECTION 6. BOARD ADOPTION. This rule was approved and adopted by the State of Wisconsin Natural
Resources Board on

Dated at Madison, Wisconsin

STATE OF WISCONSIN
DEPARTMENT OF NATURAL RESOURCES

By

Scott Hassett, Secretary
(SEAL)



State of Wisconsin \ DEPARTMENT OF NATURAL RESOURCES

Jim Doyle, Governor 101 ;ﬁzg:?e?g:

Scott Hassett, Secretary Box 7921

WISCONSIN Madison, Wisconsin 53707-7921
DEPT. OF NATURAL RESOURCES Telephone 608-266-2621

FAX 608-267-3579

February 18, 2005

Messrs. Tom Larson and Mike Theo
Wisconsin Realtors Association
4801 Forest Run Road, Suite 201
Madison, WI 53704-7337

Dear Mr. Larson and Mr. Theo:

Thank you for meeting with us to work on solutions to your concerns with the proposed NR1, NR326 and
NR328. It was a productive session and we look forward to following up with you next Friday.

NR1 does not in any way limit or constrain the way that revisions to NR 326 will treat piers, boat lifts or
boat shelters. In response to your request for a statement of the Department’s position on the application
of the NR1 waters designation to piers through NR326, our position is best understood or predicted by the
language of NR1 currently awaiting legislative review excerpted and highlighted below.

Excerpt — section NR1.05:

(2) Exemptions listed in ss. 30.12(1g)(a) to (km), 30.123 (6)(d) and (¢) and 30.20(1g)(b)1. and 2., Stats., do
not apply in areas of special natural resource interest. General or individual permits are required.

Note: Activities not exempted in areas of special natural resource interest under ss. 30.12 and 30.20, Stats., are:
deposits less than 2 cubic yards; seasonal structures other than piers or wharves; fish habitat structures; bird nesting platforms;
dry hydrants; pilings; riprap repair or replacement; biological shore erosion control structures; intake or outfall structures;
dredging to place or maintain an exempt structure; dredging without auxiliary power. Activities not exempted in areas of special
natural resource interest under ch. NR 320 are culvert replacements. Piers meeting the dimensional standards in s. 30.12, Stats.,
are exempt in areas of special natural resource interest under s. 30.13, Stats., unless 30.12(2m), Stats., applies.

Excerpt — section NR1.06:
(2) Due to the potential significant adverse impacts of the activity on public rights features, exemptions
listed in ss. 30.12(1g) and (km), 30.123(6)(e) and 30.20(1g)(b)2., Stats., are not allowed in locations where there are

public rights features as described under sub.(4). General or individual permits are required for those activities in
locations of public rights features.

Note: Exemptions not allowed in locations of public rights features are: intake or outfall structures other than dry
hydrants; replacement culverts with inside diameter not more than 24 inches; dredging without auxiliary power. In locations of
public rights features, piers exceeding the dimensional standards in s. 30.12, Stats., are unlikely to qualify for the exemption
under s. 30.13, Stats. :

It’s important to point out that these provisions determine whether a pier is exempt, qualifies for a general
permit, or needs an individual review — no provision of NR1 or NR326 results in any property owner
being denied the ability to place a pier.
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As you’re aware, we are now reviewing public hearing comments on revisions to NR326 prior to drafting
the final proposal for the decision of the Natural Resources Board, and can’t absolutely predict the
outcome of that process or of the legislative review that follows. In the meantime, the version of NR326
currently in place and that remains the law, does not refer to or use any provisions of NR1.

We appreciated your involvement in the rule development process to date and look forward to continuing
the open and constructive dialogue we enjoyed today.

Sincerely,

Chief, Rivers and Habitat Protection Section
- Bureau of Fisheries Management and Habitat Protection
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TESTIMONY OF THE DEPARTMENT OF NATURAL RESOURCES
ON CLEARINGHOUSE RULES RELATED TO 2003 ACT 118

By Mary Ellen Vollbrecht, Section Chief, Bureau of Fisheries & Habitat
February 23, 2005

RULE SUMMARY

Overall, these rules determine the process for authorizing projects in public waters. Is a project exempt?
Eligible for a general permit? If not, then an individual review is required.

There are three “umbrella” rules: NR 300 and 310 that establish procedures and deadlines; and NR1 that -
describes policy and designates special waters.

Here is a brief statement of the goal of each rule and summary of rule’s effect.

Clearinghouse Rule 02-099 (NR328). (2@ Rav S€s ol ls P shelifes

¢ Rule helps property owners control shore erosion.

¢ Rule universally allows installation of a structure to reduce shore erosion. Exemptions or general
permits are available for a wide variety of measures for use on any shoreline that is measurably
eroding, including consideration of rock armoring. Biological structures are exempt or GP at any site.
Rock armoring is GP at moderate and high energy. Where wave energy is low, fish and wildlife
habitat is present — erosion is slight and biological methods are exempt or GP. Many safety valves
are built into the rule to detect erosion and consider rock armoring for measurably eroding sites.
Repair or replacement of nearly any pre-existing structure is either exempt or GP.

o The effects on fish habitat of replacing natural shoreline with rock or walls are significant and well

documented. More than 1000 applications are made for these structures each year, so these
consequences add up.

e NR328 creatgs five general permits.

Clearinghouse Rule 04-062 (NR_329)

+ Rule enables installation of common in-water infrastructure such as boat ramps, fords, pilings, intake
and outfall structures.

¢ Rule sets maximum sizes, design and construction practices that cover most common installations
while avoiding the direct effects on fish and wildlife habitat, boating, natural scenic beauty and water
quality that these in-water projects can have.

o NR329 creates six general permits.

Clearinghouse Rule 04-063 (NR325)

¢ Rule provides clear certification process and documentation for owners of those over-water
boathouses that are exceptions to the statutory limits. Over-water boathouses that existed prior to
1979 have been an exception since 1979. Act 118 created an exception for commercial boat storage
facilities in brownfield areas of Great Lakes harbors. The certification is a simple process to provide
documentation for the owner that the statutory standards for the exception are met.
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Clearinghouse Rule 04-064 (NR323)

Rule enables mstallation of fish and wildlife habitat structures.

Rules sets simple standards to ensure that structures don’t interfere with boating and don’t have
unwanted side effects on fish and wildlife such as sedimentation.

NR323 creates six general permits. TP = # 3. %

Clearinghouse Rule 04-065 (NR300 ~310)

Set the procedures and deadlines, Tollowing the statute and specifying the applicant and department
actions at each step.

Optional procedure for requesting department determination of whether an activity is exempt.
General permit is a determination of eligibility. If project plans and location meet rule standards, then
DNR confirms and project may proceed under general permit.

Act 118 specifies that projects not exempt or GP-eligible need individual permit review with a 30-day
comment period and opportunity for informational hearing. NR310 specifies that steps that DNR, A
applicant and commenting parties must take and deadlines that must be met. wE &

Rule hasftwo goalg— one, to describe department policy for those who are affs

well as directing department staff work, and two, to designate waters as ired by Act 118,

Rule says that any Areas of Special Natural Resource Interest (ASNRI) beyond those designated by

the legislature, will only be designated by the Natural Resources Boar SNRI are those waters

where exemptions are not available. NR 1 lists waters designated a@SNRI y the Natural e ecenmpt-
Resources Board, using pre-existing state water resource inventories. """ lens ey
Rule prescribes a mapping process for specific physical features of lakes and streams that constitute S\
fish and wildlife habitat, unique natural features, traditional navigation thoroughfares, and natural

water quality protective features. These essential locations within lakes and streams are labeled

public rights features and are to be mapped by the same process by which trout streams are designated

- site survey, legislative and municipal notification, opportunity for hearing. These physical features

~ are used as location standards in a subset of the exemptions and general permits. Where features

aren’t yet mapped, folks considering waterfront projects are asked to make a reasonable effort to
recognize and avoid habitat or similar features or seek permits — or when these sensitive water
features are identified in permit screening, folks may be asked to modify a proposal or an individual
permit review may be required. o
Rule lists‘ﬁriority_navigiﬁfe waterswhere Act 118 allows a larger scope of the lake or stream bank (—/‘Nd'{ 2
and grading permits are more likely required. .

\
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Clearinghouse Rule 04-08 ol ﬁ’»

Rule helps property owners construct stream crossings, bridges or culverts.

Rule sets up simple measurement methods to ensure that size of bridge or culvert opening is big
enough that the amount of water in stream can pass through, that boats and fish can pass up and
down, that water isn’t ponded on upstream properties.

NR320 creates three general permits.

Clearinghouse Rule 04-0 41)

Rule enables most site grading, excavation or t}_ll_i_QgLO,OOO square feet or more on the bank of a lake
or stream with a general permit.
Rule sets selected limits that prompt individual permit review, such as very steep slopes, dramatic
waterfront reshaping, wetland fill and bufferless construction, and non-standard stormwater or
construction erosion control practices.
NR341 creates one general permit covering typical grading projects.

A A




Clearinghouse Rule 04-086 (NR343)

Rule enables common types of pond construction — stormwater, landscape and wildlife or wetland
conservation.
Rule sets selected limits that prompt individual permit review, such as direct channel connection to a

lake or stream, wetland excavation, and non-standard stormwater or construction erosion control
practices.

NR343 creates three general perlm_'is. ﬁ/ﬁ[,}, %/;{r fa;(xq ()Gu:p .

Clearinghouse Rijg 04-087 (NR345)

L

L

Rule enables essential dredging and small scale dredging projects.

Rule creates standards for dredging that is exempt and sets selected limits that trigger individual
permit review. Standards include upper limits on the stream size, location in public rights features
such as native aquatic plant stands or fish spawning beds, timing of dredging to avoid spawning
seasons.

NR345 creates general permits for maintenance dredging in farm drainage districts and for dredgipg
to install utility cables or small pipelines.

\‘lcl
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TESTIMONY OF THE DEPARTMENT OF NATURAL RESOURCES
ON CLEARINGHOUSE RULES RELATED TO 2003 ACT 118

By Mary Ellen Vollbrecht, Section Chief, Bureau of Fisheries & Habitat
February 23, 2005

RULE SUMMARY

Overall, these rules determine the process for authorizing projects in public waters. Is a project exempt?
Eligible for a general permit? If not, then an individual review is required.

There are three “umbrella” rules: NR 300 and 310 that establish procedures and deadlines; and NR1 that
describes policy and designates special waters.

Here is a brief statement of the goal of each rule and summary of rule’s effect.

Clearinghouse Rule 02-099 (NR328)

¢ Rule helps property owners control shore erosion.

¢ Rule universally allows installation of a structure to reduce shore erosion. Exemptions or general
permits are available for a wide variety of measures for use on any shoreline that is measurably
eroding, including consideration of rock armoring. Biological structures are exempt or GP at any site.
Rock armoring is GP at moderate and high energy. Where wave energy is low, fish and wildlife
habitat is present — erosion is slight and biological methods are exempt or GP. Many safety valves
are built into the rule to detect erosion and consider rock armoring for measurably eroding sites.
Repair or replacement of nearly any pre-existing structure is either exempt or GP.

e The effects on fish habitat of replacing natural shoreline with rock or walls are significant and well
documented. More than 1000 applications are made for these structures each year, so these
consequences add up.  SEAVALLY PROWRITEN 1 MARINAS

¢ NR328 creates five general permits.

Clearinghouse Rule 04-062 (NR 329)

e Rule enables installation of common in-water infrastructure such as boat ramps, fords, pilings, intake
and outfall structures.

s Rule sets maximum sizes, design and construction practices that cover most common installations
while avoiding the direct effects on fish and wildlife habitat, boating, natural scenic beauty and water
quality that these in-water projects can have.

s NR329 creates six general permits.

Clearinghouse Rule 04-063 (NR325)

e Rule provides clear certification process and documentation for owners of those over-water
boathouses that are exceptions to the statutory limits. Over-water boathouses that existed prior to
1979 have been an exception since 1979. Act 118 created an exception for commercial boat storage
facilities in brownfield areas of Great Lakes harbors. The certification is a simple process to provide
documentation for the owner that the statutory standards for the exception are met.
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Clearinghouse Rule 04-064 (NR323)

Rule enables installation of fish and wildlife habitat structures.

Rules sets simple standards to ensure that structures don’t interfere with boating and don’t have
unwanted side effects on fish and wildlife such as sedimentation.

NR323 creates six general permits.

Clearinghouse Rule 04-065 (NR300 - 310)

Set the procedures and deadlines, following the statute and specifying the applicant and department
actions at each step.

Optional procedure for requesting department determination of whether an activity is exempt.
General permit is a determination of eligibility. If project plans and location meet rule standards, then
DNR confirms and project may proceed under general permit.

Act 118 specifies that projects not exempt or GP-eligible need individual permit review with a 30-day
comment period and opportunity for informational hearing. NR3 10 specifies that steps that DNR,
applicant and commenting parties must take and deadlines that must be met.

Clearinghouse Rule 04-066 (NR1)

Rule has two goals — one, to describe department policy for those who are affected by the rules as
well as directing department staff work, and two, to designate waters as required by Act 118.

Rule says that any Areas of Special Natural Resource Interest (ASNRI) beyond those designated by
the legislature, will only be designated by the Natural Resources Board. ASNRI are those waters
where exemptions are not available. NR 1 lists waters designated as ASNRI by the Natural
Resources Board, using pre-existing state water resource inventories.

Rule prescribes a mapping process for specific physical features of lakes and streams that constitute
fish and wildlife habitat, unique natural features, traditional navigation thoroughfares, and natural
water quality protective features. These essential locations within lakes and streams are labeled
public rights features and are to be mapped by the same process by which trout streams are designated
- site survey, legislative and municipal notification, opportunity for hearing. These physical features
are used as location standards in a subset of the exemptions and general permits. Where features
aren’t yet mapped, folks considering waterfront projects are asked to make a reasonable effort to
recognize and avoid habitat or similar features or seek permits — or when these sensitive water
features are identified in permit screening, folks may be asked to modify a proposal or an individual
permit review may be required.

Rule lists priority navigable waters where Act 118 allows a larger scope of the lake or stream bank —~
and grading permits are more likely required.

Clearinghouse Rule 04-084 (NR320)

*®

L

Rule helps property owners construct stream crossings, bridges or culverts.

Rule sets up simple measurement methods to ensure that size of bridge or culvert opening is big
enough that the amount of water in stream can pass through, that boats and fish can pass up and
down, that water isn’t ponded on upstream properties.

NR320 creates three general permits.

Clearinghouse Rule 04-085 (NR341)

Rule enables most site grading, excavation or filling 10,000 square feet or more on the bank of a lake
or stream with a general permit.

Rule sets selected limits that prompt individual permit review, such as very steep slopes, dramatic
waterfront reshaping, wetland fill and bufferless construction, and non-standard stormwater or
construction erosion control practices.

NR341 creates one general permit covering typical grading projects.



Clearinghouse Rule 04-086 (NR343)

e Rule enables common types of pond construction — stormwater, landscape and wildlife or wetland
conservation.
e Rule sets selected limits that prompt individual permit review, such as direct channel connection to a

lake or stream, wetland excavation, and non-standard stormwater or construction erosion control
practices.

e NR343 creates three general permits.

Clearinghouse Rule 04-087 (NR345)

e Rule enables essential dredging and small scale dredging projects.

o Rule creates standards for dredging that is exempt and sets selected limits that trigger individual
permit review. Standards include upper limits on the stream size, location in public rights features
such as native aquatic plant stands or fish spawning beds, timing of dredging to avoid spawning
seasons.

* NR345 creates general permits for maintenance dredging in farm drainage districts and for dredging
to install utility cables or small pipelines.
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February 23, 2005 :

To:  Members of the Senate Natural Resources and Transportation Committee
Members of the Assembly Natural Resources Committee

There are more than 100,000 riparian property owners represented by the approximately 350 lake
organizations and individuals that are members of the Wisconsin Association of Lakes.

Over the past two years there has been much discussion and debate over the concept of private
property rights, particularly when new laws and their corresponding regulations are concerned.
The proposed changes to the Department of Natural Resources administrative rules stemming
from Act 118 have been a major source of these discussions and debates.

There are those who suggest that these regulations challenge private property rights. But, aren’t
such regulations necessary to protect private property rights?

There are speed limit laws on our roads and highways, not to limit the rights of those who would
speed, but to protect the rights of those that might be injured by those that speed. Do we have
enough law enforcement officers to catch all speeders? Absolutely not, but does that mean we
shouldn’t have the laws? No. :

There 