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RF/MR(

Team 1 Realty

David Bracht & Jack Harrison
712 Rivard Street, Suite 100
Somerset, Wisconsin 54025
Office: (715) 247-5900

Toll Free: (338) 223-3283

Fax: (715) 247-4880

Dave’s e-mail: dbracht@daveandjack.com
Jack’s e-mail: jharrison@daveandjack.com
Website: www.davidbracht.com
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“The Real Estate Guys”

Buying or selling on this page
or Any other page call
Dave & Jack!

“You’ve got a friend
in the business”
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BOX 157
SOMERSET, WISCONSIN 54025

(715) 247-3376
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Apple River Dental Care

i
L _:ﬁi: 4 Dr. Douglas S. Wolff D.D.S.
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P
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124 Spring Street]
P.O. Box 87
Somerset, W1 54025
(715) 247-3318

DEER’S
BAR

RogWR19W

Tl 5T 150 AV

FOOD & SPIRITS * ON & OFF SALE ¢ LIQUOR
ANTIQUES « GAME ROOM

Deer Park, Wl 54007 715-269-5252

-
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NATIONAL
BANK

Falls - Prescott

e

_ c_)f River

Member
FDIC

We're right here - in this local area-
to help you, your neighbors and our local
communities.
And because we're here, your deposits
with us are invested in loans to benefit
the local economy and local people.

T b a1y "”-F" 1 s ae] ....--_- -
o Vel DENG B O “ oI /
< ' = ———— o oa A
L s e SELEN . “fx':l e

RIVER FALLS PRESCOTT
104 East Locust Street 1151 North Canton Road
(715) 425-2401 (715) 262-5000

Locally owned and operated since 1904
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C&M LIQUIDATORS INC.
The Fun Place To Shop
1000’s of Items
* Giftware * Fumniture
* Tools » Housewares
* Toys * Greeting Cards

Located On:
Hwy 12 & Cry Rd. B, Woodville, W1 54028

698-2252

cmliquidators.com
Serving The Community Since 1981

AUNE WELL
DRILLING INC.

WATER PRODUCERS
SINCE 1946
* WELL DRILLING

T-29-N + R-20-19-W

Pl 2 A S R € ol & Fowit Pubishe ST 1

GOLTEN TAKS LN
. D=

* WELL ABANDONMENT
* PRESSURE SYSTEMS
* PUMP REPAIR

* PRESSURE TANKS

* WATER LINES

* TRENCHING

796-2294
1171 CO. RD.T
HAMMOND

See Page 112 For Additional Names.

Q€ IDVd 3, NOSanH

|
|
|

Some

Professionals Still
Make House Calls.

MATER RD
TROY "W’ PAGE 12

www.edinarealty.com

26

Kim Kolashinski

1999 WWBR REALTOR® of the Year
Wi & MN Licensed
Relocation Specialist, GR!, ABR

(715) 386-0245
(651) 436-7072 Ext. 245
Fax:  (715) 386-1502

kimkolashinski @ edinarealty.com

Hudson Office
400 S. 2nd Street, #130
Hudson, W 54016

mw.s@
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900 N Division St. ﬁu\iﬁ_érﬁﬁ 100 S Street amily Tradition Since 1955
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— River Falls Office
Hudson Hil e’ River Falts North ;
1207 Coulee Road Highway 35 North .1 29 S. Main Street
386-7404 m ATION 425-6371 River Falls, WI 54022
Hudson South Sie ¢ Fals So Bus. (715) 425-8700
on South Side Center River Falls South PO 2
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Hastings

Co-op

I

| Creamery
|  Bus: 651-437-9414

' Toll Free: 888-914-9414
[ Fax: 651-437-3547

m 1701 Vermillion St. » P.O. Box 217

Hastings, Minnesota 55033

AGENT FOR

HUDSON PAUL ARPIN

MOVING & STORAGE

“Building Customers for Life”
RESIDENTIAL * COMMERCIAL *» INDUSTRIAL
Local = Long Distance * international
Ask About GUARANTEED PRICE & DATES
EXPERT PACKING & CRATING « RELOCATION SPECIALIST
FINEST CLIMATE CONTROLLED STORAGE
Special Discounts for 50+ Customers

(715) 425-5200 « (800) 800-3231
576 North Troy Street, River Falls, Wl 54022

40

 T.27N. - R.20W.

STATE Or MINNESOTA

See Paar 44

77 61999 Clowd Carvographics. Tuc. St Clowk WN 56301 -

g , St. Crox County

West Point
Cormruns
GDev Crp
180
Tetay &
Dottty
Frandnzp
@
W12100

Ser Paar 26

'ﬁuu’a %/A ¢ It«f:m/

INSURANCE COMPANY

216 North Main Street « River Falls, Wisconsin 54022
(715) 425+5292 Fax: (715) 42)*1472

Don Dusek Home (715) 425-5704

Magnusson

VETERINARY
SERVICES

Dale A Magnusson, DVM
Marty M. Pott, DVM

531 Highway 35

Hudson, W1 54016

(715) 386-6485
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-Post, Eunice A. B

A e 4 wa s

From: Denny Darnold [ddamold@ci.hudson.wi.us]
Sent:  Monday, August 29, 2005 1:10 PM

To: Post, Eunice A.

Subject: Re: Shoreland/wetiand zoning

Eunice,

The city has referred to and regulated the St. Croix River as a river.

Thanks.
Denny Darnold

—-- Original Message ——-
From: Post, Eunice A.

To: Denny Damold
Sent: Monday, August 29, 2005 12:20 PM
Subject: Shoreland/wetiand zoning

Denny,

Eunice

For purposes of shoreland/wetland zoning, does Hudson use the St Croix as a river or a lake?

08/29/2005
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Post, Eunice A.

From: Village of North Hudson [nhvill2@pressenter.com]
Sent: Monday, August 28, 2005 12:26 PM

To: Post, Eunice A.

Subject: Re: zoning

Hi Eunjce,
All reference as far as | know is to St. Croix River in our Village Municipal Code Book.
Hope that answers your question,

Donna

Original Message——-—

From: Post, Eunice A.
Date: 08/29/05 12:23:41
To: Village of North Hudson
Subject: zoning

Hey Donna—-

‘ Quick guestion.....

For purposes of shoreland/wetland zoning does N Hudson use the St Croix as a river or a lake?

E
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. Post, Eunice A.

From: Jayne Brand [jbrand@prescottcity.org}
Sent:  Monday, August 29, 2005 1:25 PM
To: Post, Eunice A.

Subject: RE: Shoreland/wetiand

Eunice,
| have always looked at the St. Croix as a river.

How are things going? It is so great to have a city administrator. He has taken on a lot here when it comes 10
planning because that is his background. | don't have to attend all of the meetings at night like I use to and | have
been able to work on several projects that | have had going for months here.

Hope things are well with you.

Jayne Brand

From: Post, Eunice A. [mailto:Eunice.Post@dnr.state.wi.us]
Sent: Monday, August 29, 2005 11:21 AM

To: Jayne Brand

Subject: Shoreland/wetland

Hey Jayne

Eor_purposes.of shorelandfwetland zoning does Prescott use the St Croix as a river or a lake?

E
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Post, Eunice A.

’ From: Jennifer Shillcox [jennifers@co.saint-croix.wi.us}
Sent:  Monday, August 29, 2005 2:59 PM
To: Post, Eunice A
Subject: RE: Shoreland/wetland

Ariver!

--—-Original Message—---

From: Post, Eunice A. [mailto:Eunice.Post@dnr.state.wi.us]
Sent: Monday, August 29, 2005 12:22 PM :
To: Jennifer Shillcox

Subject: Shoreland/wetiand

Hi Jenny,

Quick question...
For purposes of shoreland/wetland zoning does the county use the St Croix as a river or a lake?

E
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Post, Eunice A.

From: Jim Kleinhans [jkleinha@co.pierce. wi.us]
Sent:  Monday, August 29, 2005 3:26 PM

To: Post, Eunice A.

Subject: RE: zoning

| believe we have had this conversation previously but not electronically. The shoreland zoning code lists the St.
Croix as a river as does the plat book. The county St. Croix Riverway code refers to it as a river. | don't know that
it would make too much difference if we refer to that water body as a lake or a river because the riverway

district at least 1,000 feet wide along most of the Pierce County border so the riverway district should cover any
filling and grading permits. Have a good week See you on friday.

—---Original Message-----

From: Post, Eunice A. [mailto:Eunice Post@dunr.state. wi.us]
Sent: Monday, August 29, 2005 12:23 PM

To: Jim Kleinhans

Subject: zoning

Hey Jim

Quick question...

For purposes of shoreland/wetland zoning does Pierce use the St Croix as a river or a lake?

E
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Waterway and Wetland Handbook

CHAPTER 40
ORDINARY HIGH-WATER MARK (OHWM)

GUIDANCE PURPOSE AND DISCLAIMER

This document is intended solely as guidance, and does not contain any mandatory requirements except where
requirements found in statute or administrative rule apply. This guidance does not establish or affect legal rights
or obligations, and is not finally determinative of any of the issues addressed. This guidance cannot be relied
upon and does not create any rights enforceable by any party in litigation with the State of Wisconsin or the
Department of Natural Resources. Any regulatory decision made by the Department of Natural Resources in any
matter addressed by this guidance will be made by applying the governing statutes, common law and
administrative rules to the relevant facts.

This file is an electronic version of a chapter of the Waterway and Wetland Handbook. This document was
scanned from the master handbook chapter kept at the Bureau of Fisheries and Habitat Protection central office in
Madison. All effort was made to ensure this scanned electronic copy is an actual copy of the hardcopy document.
Due to the electronic scanning process, there may be rare instances of typographical errors, omissions or
improperly formatted pages. Please refer to the master handbook if accurate transcription is required.

I. Purpose

0 The delineation of the ordinary high-water mark (OHWM) is a critical element in the administration of
WISCODSID water law and is necessary for an effectlve water management prograrn The OHWM is the boundary

and mterest in the waters of nawgablestreams and lakes except when the water 1s above theOHWM pubhc nghts
e "enlarged.” When the water is below the OHWM a riparian owner has a qualified right to use the land
between the actual water level and the OHWM.

Department field staff determine the OHWM through on-site investigation and analysis of physical and
biological indicators on a case-by-case basis.

I1. Definition of OHWM in Wisconsin

Although "ordinary high-water mark" was used in a number of Wisconsin Supreme Court cases in the 1800's, the
first definition of ordinary high-water mark is found in the Wisconsin Supreme Court case Lawrence v. American
Writing Paper Co. (1911), 144 Wis. 556, 562:

...ordinary high-water mark, that is the point up to which the presence and action of the water is so
contmuous as to leave a d:stmct mark by erosion, destruction of vegetation, or other easily recognized
characteristic.

Three years later the Supreme Court redefined and expanded the definition in Diana Shooting Club v, Husting
(1914), 156 Wis. 261, 272:

o
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By ordinary high-water mark is meant the point on the bank or shore up to which the presence and action
of the water is so continuous as to leave a distinct mark either by erosion, destruction of terrestrial
vegetation, or other easily recognized characteristic.

One of the contentions in the Diana case had been that public rights in navigable waters "consists of nothing
more than a right to pass to and from over the open waters" and that a person had "no right to leave the open part
of the stream or push into the vegetation" growing through or above the water along the bank or shore. The
Supreme Court did not accept this contention, ruling that public rights in navigable waters extend between the
boundaries of the ordinary high-water marks and it is immaterial "what the character of the stream or waters is. It
may be deep or shallow, clear or covered with aquatic vegetation.” The Court then added the wording "on the
bank or shore" and the word "terrestrial" to the Lawrence definition to emphasize that the ordinary high-water
mark is not at the edge of open water adjacent to aquatic vegetation but on the bank or shore where terrestrial

vegetation either begins or is destroyed.

The "distinct mark" must be manifested by "erosion, destruction of terrestrial vegetation or other easily
recognizable characteristic"; however only one of the preceding manifestations need be present to qualify as such
amark. The phrase "other easily recognized characteristic” is highly significant since it allows flexibility as to
what indicators in the natural environment qualify as the water-established mark.

Diana also stated:

And where the bank or shore at any particular place is of such character that it is impossible or difficult to
ascertain where the point of ordinary high-water mark is, recourse may be had to other places on the bank
or shore of the same stream or lake to determine whether a given stage of water is above or below the

ordinary high-water mark.

This tells us two things: the area below the ordinary high-water mark need not be covered with water at all times,
and where no mark can be found, one can look for marks in other areas and transfer the information through stage
or elevation readings. No court cases have specified what a reasonable distance is to find the OHWM at another

site nor whether marks must be transferred from similar areas. No court decisions have modified the Diana
definition. The Diana definition is flexible and gives the Department the latitude to analyze varying physical
conditions.

The courts have not upheld OHWM determinations which were not based on biological or physical indicators. In
the case State v. McDonald Lumber Co. (1962) 18 Wis. (2d) 173, the state charged that the defendant illegaily
placed fill on the bed of Green Bay. The state did not attempt to use the Diana definition to prove the fill was
below the OHWM of Green Bay because all the adjacent land was disturbed. Instead, the state offered an
elevation for the ordinary high-water mark based on Lake Michigan water level records compiled by the Army
Corps of Engineers for the period 1860-1959. The state asserted that the average of the high-water levels
recorded was 581.0 feet above sea level and thus the ordinary high-water mark was at that elevation. The trial
court found McDonald guilty of filling part of the lakebed but refused to order removal of the fill because the
location of the ordinary high-water mark, the boundary of the lakebed, was not proved by the state.

The Supreme Court sustained the trial court's decision ruling that "the term ordinary high-water mark has been

defined in Diana Shooting Club v. Husting (1914), 156 Wis. 261, 172," and "that the location of such ordinary
high-water mark was not proved by the state" by its use of water level records.

III.  Public and Riparian Rights
. In Wisconsin riparian rights vary in accordance with the nature of the body of water. With respect to the
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Company, supra.

IV. Determining the Ordinary High-Water Mark

A. What to look for when making an OHWM Deterrnination

L

Biological Indicators:

a.

Mosses: mosses which are located on exposed rocks, stumps, tree roots, etc., are usually considered
terrestrial and the lowermost elevation of these mosses is a good indicator of the OHWM. Some
water mosses (e.g. Drepanocladus) form long strings and are aquatic and should not be used as
indicators of the OHWM.

Lichen: use these indicators with care for determining the OHWM. Use them mainly for recent,
relatively short duration high water stage indicators. Extended high water periods eventually will kill
and remove various lichen. Types to look for:

1. Coarse brown lichen - usually lie above extreme high lake stages.
2. Black - usually removed readily by water inundation.
3. Orange Lichen - intermediate in their susceptibility to water destruction.

4. Green Lichen - the lower most elevation of this lichen can indicate the highest water mark in
recent years.

Trees: the roots of living trees and shrubs along the shoreline will turn up and away from the water.

Exposed-bases-and-roots-of-older.treeswith roots growing primarily toward the shareland on a

horizontal plane are usually just above the OHWM if no slumpage has occurred.

1. Water roots: Willow trees on the bank will put out red-brown water roots. The start of the water
roots will be very near the OHWM. Beware of slumpage.

2. Pancake roots: Birch, maples, tag alder and tamarack will form pancake shaped root mats
usually just above the OHWM. Beware of slumpage.

3. Pipe elbow roots: Birch and maple will curve their roots away from water forming a pipe elbow
bend. The bottom of the root as it bends away will be very near the OHWM. Beware of
slumpage.

Pollen: pollen - especially pine pollen - often leaves marks on shore (particularly on large rocks)
during spring and early summer. Not an indicator when considered by itself but will indicate recent

“high-water stages.

Large Cattail Mat: The top of large cattail mats are often slightly above OHWM. Be careful of
hummocks, floating bogs and mats, but be aware of where they exist in relation to your determination-
site.

Algae stain: On rocks, stumps, etc. look for algae stain lines. On some rocks etc. it is possible that
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you find a algae/lichen stain line. Algae marks should not be used as the sole basis for a OHWM
determination. Because of high water stages and wave splash algae can grow above the OHWM.

2. Physical indicators: [other easily identified characteristics]

a  Ice Scars: on trees, soil, etc. Ice marks are usually above the OHWM. Caution prevails in using

these, because floods, wind and/or ice expansion can cause ice marks well above the OHWM. They
are a good indication of the proximity of the OHWM and can help in a final determination.

Erosion (from wave wash): try using small bays where large waves from high winds would not wash
above the OHWM.

Mudstains and debris: Mudstains on trees, stumps, rocks, etc. give a good indication of the
proximity of the OHWM. The OHWM will usually be located below the mudstains and debris.

Water stains on rocks, culverts, seawalls, etc.. Water stains on fixed objects are excellent indicators
of the OHWM. Generally there will be three stain lines on the object (from the bottom) a gray band,
a band of lighter color, and then another band of gray or black. The OHWM is located at the line
between the lighter color band and the top dark band.

Leachate marks in the soil: Dig into the immediately adjoining shoreland. Long-term water levels
will sometimes leave stain marks in light colored soils known as mottling. Iron is the main coloring
substance of the subsoil. Air is absent or in short supply when soils become saturated or nearly
saturated with water. When air is absent in the soil, iron exists in the reduced state which is gray in
color. When an air supply is present as in well drained soils, the iron is in an oxidized state which is
yellowish or reddish in color. Imperfectly and poorly drained soils are nearly always mottled with
various shades of gray, brown and yellow, especially within the zone of fluctuation of the water
table. Some mottled colors occur unassociated with poor drainage past or present, therefore, such
stains should be carefully compared with other indicators. Remember the highest past water level is

not necessarily the OHWM.

Change in soil types: Dig into the soil or take cores looking for a change from organic (peat-muck)
to mineral soils. Although a soil developing under water may have a high mineral content (usually
from water or wind born addition) a soil with a high or exclusive content of organic matter cannot
form under well-drained conditions. The presence of a peat or muck profile is therefore a good
indicator of a water level that is perpetually at or above the soil surface and thus of an OHWM.

B. Additional considerations

L.

Cattails: don't use cattails as sole indicators of the OHWM. Cattail is a clone plant that can be found
above and below the OHWM. It is extremely tolerant to extremes in water conditions.

Water crawfoot: extremely tolerant of dry conditions, similar to cattails.

/

Steep, cliff areas: avoid steep cliff areas because slumpage of terrestrial vegetation will undoubtedly
occur. ,

Disturbed areas: avoid disturbed areas because OHWM indicators will probably be destroyed or absent.
If necessary, determine the OHWM elsewhere and transfer the elevation of the OHWM to the disturbed

area.

000175
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10.

11.

Wave windrow areas: avoid wave windrow areas because aquatic and terrestrial vegetation may be
smothered by wave carried materials (sand).

Trapped water: areas where water is trapped by ice ridges, etc., can indicate an elevated OHWM.

Pollen, algae marks as the sole basis: such marks are usually located above the OHWM. Pollen,
especially pine pollen, often leaves yellowish marks particularly on large rocks during spring and early
summer.

Averaging elevations of OHWM determinations. Individual determinations at the same location should
be within 0.1 fi. in elevation. Do not average elevations.

Winds can cause increased water elevations at ends of long lakes. You may have to return on a calmer
day to make an accurate determination of water level with reference to a benchmark. Water levels on the
opposite sides of lakes elongated especially in an east and west direction could be effected by prevailing
winds. There is therefore a possibility that the OHWM on the east and west ends of such lakes may be at
different elevations. If you suspect this to be the case, level work should be tied into U.S.G.S.
benchmarks or other reliable datum.

On lakes or flowages which are controlled by a dam, be wary of drawdowns, erratic level control
operations, broken or missing flashboards, etc., that have or could affect water levels and thus the

OHWM.

When you have a body of water with an inflow and/or an outflow one of the first things to do in an
OHWM determination is to check these locations to see if there are any unusual conditions that could
affect your conclusions such as blockages of the inlet or outlet, broken flashboards on the outlet dam, etc.
It is also a good idea to tour most of the shoreline and note undisturbed areas before proceeding. If a
map of the water body is available, these areas should be marked on the map for further investigation.

12.

13.

Remember the highest past water level 1s not necessarily the OHWM. Whenever possible existing past
data on water level reading should be consulted in the determination of the OHWM.

Court decisions usually involve the question: could a prudent person have reached the same conclusion
as you did in you OHWM determination?

V. How to Locate and Document the OHWM

1.

4,

Ordinary High-Water Mark determinations are to be made according to the definition in Diana Shooting
Club vs. Husting 156 Wis. 261 (1914).

Check district and area files for previous OHWM determinations on the same waterbody. Also check all
existing past water level readings.

Determine the OHWM using the physical and biological features (indicators) previously identified.
Measure the distance of the indicators above or below the water level on the day(s) of observation. The
water level on the day(s) of observation should be referenced to an easily identifiable benchmark (one
method is to measure down from a culvert or wall to the water level). This benchmark (a measurement
spot) should be carefully described and its exact location recorded in writing on the checklist, so that it
can be found with ease at a future date if needed.

Find another spot near your first measurement and repeat the process. Take an adequate number of
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measurements and notes before reaching a conclusion. Elevations of OHWM indicators should generally
be within 0.1 feet of each other.

5. You should tie the OHWM elevation into a benchmark of known elevation. The checklist has a space for
the elevation of the OHWM. This information could be especially useful when it is necessary to transfer
the elevation of an OHWM to an area where there is no distinct mark. The checklist could be consulted
to see if there are any OHWM determinations near the site where there was no mark. Then pursuant to
Diana, the elevation can be transferred to the site where an OHWM determination is needed.

6. If early aerial photographs or maps of the area exist, they will serve as excellent evidence to support the
location of a former shoreline which existed prior to disturbance. You can locate these through local Soil
Conservation Services (SCS) offices, the Tomahawk DNR office and the Department of Transportation's

Highway Testing Lab in Madison.

7. If you need assistance after exhausting district resources contact the Water Regulation Section.

V1. Educational Materials

There are three pamphlets produced by the Department which should be useful in educating the public on the
OHWM and Wisconsin water law:

Wisconsin's Water Regulation Programs Work for You provides a general outline of water regulation permit
program.

Public or Private I - Navigability discusses the concept of navigability and how it affects private rights.

Public or Private II - The Ordinary High-Water Mark discusses the relationship of the OHWM to private and
public rights.

v:\perm\wz916051.djd
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CORRESPONDENCE/ MEMORANDUM STATE OF WISCONSIN

DATE:  September 19, 1983 FILE REF: 3550
(WMC)

TO: District Directors
FROM: Robert W. Roden

PMMS Response
Put in: Chapter 40, Water Regulation Handbook
Chapter 15, Floodplain Shoreland Management Guidebook

Distribution: ~ All Water Management and Floodplain Staff

SUBJECT: Distinction Between the Terms: "Ordinary high-water mark", "Normal high-water elevation*,
and "High Water Mark".

1. Are the terms "nomal high-water mark" and "ordinary high-water mark" synonymous? If so, why
was "nomal” changed to "ordinary” in Chapter 330, Laws of 19817

Asused in s. 59.971, 1979, Stats., the phrase “normal high-water elevation" is synonymous with the
phrase "ordinary high-water mark.” The Departient has consistently interpreted the phrase "normal
high-water elevation” in s. 59.971 to mean the same as "ordinary high-water mark," and the
Wisconsin Supreme Court has never indicated (or even hinted) that " normal high-water elevation" is
something different than "ordinary high-water mark” (either before or after the enactment of Chapter
614, Laws of 1965, which created s. 59.971, Stats.)

We have no idea why the drafter of Chapter 614, Laws of 1965 (which created s. 59.971) used the
phrase "nomal high-water elevation" in s. 59.971 in the first place, since the Wisconsin Supreme
Court has used the terminology "ordinary high-water mark" consistently since 1911, when the term

was first defined in Lawrence vs. American Writing Paper Company, 144 Wis. 556 (1911). Mt seems

reasonable to assume thereby the reasons for changing "normal” to "ordinary” (and "elevation" to
"mark") in Chapter 330, Laws of | 981, were:

a. To make the statutory language identical to the terminology used by the Wisconsin Supreme
Court; and

b. To avoid confusion with the concept of mean (or average) water level which is sometimes
described as the "normal stage of water” or the "normal water elevation." See, for example

Polebitzke vs. John Week Lumber Company, 163 Wis. 322, 325-326 (1916).

2. What is the distinction between "ordinary high-water mark" and "high watermark"? If there is no
distinction, is the statute language flawed?.

There is a distinction between the concept of "ordinary high-water mark” and the concept of "high
watermark™ (or "high-water mark"). However, there may be no practical distinction when it comes to
applying the two concepts to a particular body of water at a particular time. "Ordinary high-water
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mark” is defined in State vs. McFarren, 62 Wis. 2d 492, 498 (1974) as "the point on the bank or
shore up to which the presence and action of water is so continuous as to leave a distinct mark either

by erosion, destruction of terrestrial vegetation, or other easily recognized characteristic.”

The phrase "high watermark" (or "high-water mark") refers to the mark left by flood waters or
several years of high groundwater causing the water level to increase to a substantially higher level.

Glacial pothole lakes were apparently singled out for special treatment in 5. 59.971 because these
high water levels in glacial pothole lakes usually remain above the lower "ordinary high-water mark"
for several years or more. It was intended that shoreland zoning should apply to areas within 1000
feet of the "high watermarks" of these glacial pothole lakes because often the lower "ordinary high-
water marks" would be inundated and could not be located. Afier the floodwater or groundwater
stabilizes to a constant elevation, there should be no difference between this elevation and the

ordinary high-water mark.

As a reminder, one should be aware of the fact that a body of water need not be a glacial pothole for
this situation to occur on. Many lakes in this state are subject to substantial fluctuations in their
water level to the extent that new ordinary high water marks are established. The fact that glacial
potholes are specifically mentioned in the statute is because they are typically more prone to these

fluctuations than other lakes.
RWR:LW:sm
Reviewed by: Bill Marlett
Linda Wymore
Scott Hausmann
Larry Larson

° 3927K
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CORRESPONDENCE/ MEMORANDUM STATE OF WISCONSIN

DATE: June 14,1984 3500
(WMC)

TO: District Directors
FROM: Robert W. Roden - WRZ/5

PMMS Response
Putin: Chapter 40, Water Regulation Handbook

Distribution:  All Program Staff

SUBJECT: Operation of Motor Vehicles in Water Prohibited

We have been asked if operation of 2 motor vehicle upon the exposed bed of a lake or stream under low
water conditions is a prohibited activity under section 30.29 Wis. Stats.

Section 30.29(2) states no person may operate a motor vehicle in any navigable waters of the state with
the exceptions identified in 30.29(2). Review of the Legislative history of 30.29 shows that the term in
any navigable waters is meant to include the bed of any water of the state below the OHWM. Therefore,
operation of a motor vehicle on the exposed bed below the OHWM, subject to the exceptions of :
30.29(3), could be regulated under 30.29(2) and the operator subject to enforcement and penalty under

30.29(4).

1t shonld alsp be noted that State v. McEaren (1974).62 Wis.-2d 492, points-out:

A riparian owner has a qualified right to the land between the actual water level and the ordinary high
water mark; he may exclude the public therefrom but may not interfere with the rights of the public for
navigable purposes.

Therefore, any operation of a motor vehicle upon the exposed bed of a lake or stream would be subject to
the consent of the affected riparian owner(s). Riparian owners may deny access to the exposed bed and
prosecute an operator for trespass if they so desire. They may not; however, deny access by the
installation of a fence or similar physical structure constructed or placed below the ordinary high water
mark unless a permit has been issued under 30.12.

Reviewed By: John Coke

Scott Hausmann
Mike Cain
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CORRESPONDENCE/ MEMORANDUM - STATE OF WISCONSIN

Date: July 30, 1984 File Ref: 3500
(WMC)
To: District Directors

From: Robert W. Roden

PMMS Response
Put in: Chapter 40, Water Regulation Handbook

Distribution:  All Program Staff All Conservation Wardens

Subject:  Operation of Motor Vehicles in Water Prohibited

Upon further discussion with the Bureaus of Legal Services and Law Enforcement concerning the
legislative history of ss. 30.29, it has been determined that the June 14, 1984, memo on this subject was
in error. Therefore, the June 14, 1984, memo on this subject is hereby rescinded and is to be replaced by

the following:

Section 30.29(2), Statutes, states no person may operate a motor vehicle in any navigable waters of the
state with the exceptions identified in ss. 30.29(3). The legislative intent in using the term "in any
navigable waters” was to specifically exclude regulation of motor vehicles on the exposed beds.
Therefore, as long as the vehicle is not actually operated in the water, such activity would not be
regulated under ss. 30.29.

It should also be noted however that State v. McFarren (1974) 62 Wis. 2d 492, points out:

A riparian owner has a qualified right to the land between the actual water level and the ordinary
high watermark; he may exclude the public therefrom, but may not interfere with the rights of the

public for navigable purposes.

Therefore, any operation of a motor vehicle upon the exposed bed of a lake or stream would be subject to
the consent of the affected riparian owner(s). Riparian owners may deny access to the exposed bed and
prosecute an operator for trespass if they so desire.

Reviewed by: John Coke
Scott Hausmann
Mike Cain
Dale Morey
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CORRESPONDENCE/ MEMORANDUM STATE OF WISCONSIN

DATE: May 15, 1985 3550
(WMC)

TO:  District Directors
FROM: George E. Meyer - AD/5

PMMS Response
Insertion: Chapter 40, Water Regulation Handbook

Distribution:  Program Staff
All Conservation Wardens

SUBJECT: Operation of Motor Vehicles in Water Prohibited

We have been provided with additional information that indicates the July 30, 1984 memo on this subject
was in error. The original proposal to create section 30.29, Wis. Stats., prohibited operation of a motor
vehicle "in the waters of the state or on the bed of any water of the state below the high water mark."
Section 30.29(2) now states "in any navigable waters of the state." Our previous memo of July 30, 1984
was based on information that the reason for the change in section 30.29(2) was to exclude regulation of
vehicles operated on exposed beds. We have now been informed that the reason for the change to drop
"on the bed..." was simply due to the fact that the term "in any navigable waters" includes the exposed
bed below the ordinary high water mark and the original wording was simply repetitious.

Therefore our pohcy shall be that operatlon of a motor veh1cle on the exposed bed below the OHWM,

a (U bUU_]CLt 128} UX.UUILCLUCU[

and penalty under 30.29(4).
1t should also be noted that State v. McFarren (1974) 62 Wis. 2d 492, points out:

A riparian owner has a qualified right to the land between the actual water level and the ordinary
high water mark; he may exclude the public therefrom but may not interfere with the rights of the
public for navigable purposes.

Therefore, any legal operation of a motor vehicle upon the exposed bed of a lake or stream under the
exceptions identified in 30.29(3) would be subject to the consent of the affected riparian owner(s).
Riparian owners may deny access to the exposed bed and prosecute an operator for trespass if they so
desire. :

Reviewed By: John Coke

Scott Hausmann,
Mike Cain
Dale Morey
JC:slh
6421K
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