1 Updated 05-06Wis. Stats. Database REMEDIES AND PENALTIES 425.104

CHAPTER 425

CONSUMER TRANSACTIONS — REMEDIES AND PENAL TIES

SUBCHAPTERI 425.2065Notice to law enforcement.
CREDITORS’ REMEDIES 425.207 Restrainingorder to protect collateral or leased goods; abandoned prop
425.101 Short title. erty.
425.102 Scope. 425.208 Customer’siight to redeem.
425.103 Accrual of cause of action; “default”. 425.209 Restrictions on deficiency judgments.
425.104 Notice of customes right to cure default. 425.210 Computation of deficiency
425.105 Cure of default. SUBCHAPTER IlI

425.106 Exempt property

425.107 Unconscionability.

425.108 Extortionate extensions of credit.

425.109 Pleadings.

425.110 No dischage from employment for garnishment.
425.111 Levy before judgment.

CUSTOMER’S REMEDIES
425.301 Remedies to be liberally administered.
425.302 Remedy and penalty for certain violations.
425.303 Remedy and penalty for certain violations.
425.304 Remedy and penalty for certain violations.

425.112 Stay of execution 425.305 Transactions which are void.
425.113 Body attachments. 425.306 Unenforceable obligations.
SUBCHAPTER II 425.307 Limitation of action.

ENFORCEMENT OF SECURITY INTERESTS IN COLI&RAL 425.308 Rleas"”ab'e attorney fees.
425.201 Scope. 425.309 Claslsl actions.
425.202 Definitions. 425.310 Liability of corporate dicers.
425.203 Enforcement of merchastrights in collateral and leased goods. 425.311 Evidence of violation.
425.204 Voluntary surrender of collateral. SUBCHAPTER IV
425.205 Action to recover collateral. CRIMINAL PENALTIES
425.206 Nonjudicial enforcement limited. 425.401 Willful violations: misdemeanor

Cross-reference: See definitions in $121.301 (b) With respect to an open—end plan, failure to pay when due
on 2 occasions within any 12-month period,;
SUBCHAPTERI (bm) With respect to a motor vehiot®nsumer lease or a con

sumercredit sale of a motor vehiclmaking a material false state

i mentin the customeés credit application that precedes the-con
CREDITORS’ REMEDIES sumercredit transaction; or

. ) (c) To observe any other covenanttbé transaction, breach
425.101 Short title. This chapter shalle known and may be of which materially impairs the condition, value or protection of
citedas the Visconsin consumer act—remedies and penaltiesor the merchans right in any collateral securing thransaction
History: 1971 ¢c. 239 or goodssubject to a consumer lease, or materially impairs the

425.102 Scope. This subchapter applies to actions or Othecrustomer sability to pay amounts due under the transaction.

proceedingsdrought by a creditaio enforce rights arising from _ (3) A cause of action with respectttee obligation of a cus
consumercredit transactions and to extortionate extensions ¥merin a consumer creditansaction shall be subject to this-sub

creditunder s425.108 chapter,including the provisions relating to cure of default (ss.
History: 1971 c. 239 425.104and425.105.
Wisconsin consumer act—a critical analysis. HeiSémMLR 389. (4) A cause of action arisirfg)m a transaction which resulted
Wisconsin consumer act—a freak out? Barrett, Jones, 57 MLR 483. in the creation of a security interest in personal property shall also

S R be subject to the limitations provided in subdh.
425.103 Accrual of cause of action; “default”. (1) Not- = g 1971 c. 2391973 c. 31975 c. 4071979 .10, 1995 a. 2251997 . 302
withstandinganyterm or agreement to the contramg cause of 200s5a. 110.

actionwith respect to thebligation of a customer in a consumer Whena lender was promptly informed that a borrower had a valid disahity

credittransaction shall accrue in favor of a creditor except by reiceclaim that would cover payments, it was an unconscionable practice to include
sonof a default. as defined in Sl.(ﬁ) anunpaid monthly chge that would be covered by the disability insurance in-com
) /" putingthe unpaid balance for purposes of establistiefgult. Bank One Milwaukee,
(2) “Default”, with respect to @onsumer credit transaction,N.A. v. Harris,209 Ws. 2d 412563 N.W2d 543(Ct. App. 1997)96-0903
meanswithout justification under any law: Creditor's remedies under thei¥¢onsin consumer act. 1973 WBB No. 6.

(a) With respect to a transaction other than one pursuant to 104 Noti f ¢ 's right t default
open-endlan; if the interval between scheduled payments is’%>" otce of customer 'S right to cure —derault
monthsor less, tchave outstanding an amount exceeding one fifff) A merchanwho believes that a customer is in default may
paymentwhich has remained unpaid for more than 10 days af@ye_the customer written notice of the alleged default and, if
the scheduled or deferreldie dates, or the failure to pay the firsgPPlicable,of the customes right to cure any such default (s.
paymentor the last payment, within 40 days of its scheduled :
deferreddue date; if the interval betwesnheduled payments is  (2) Any notice given under this section shall contain the name,
morethan 2 months, to have all or any part of one scheduled pagldressand telephone number of the credibriefidentifica
ment unpaid for more than 60 days after its scheduled or defertiod of the consumer credit transaction, a statement of the nature
duedate; orif the transaction is scheduled to be repaid in a singiéthe alleged default andcdearstatement of the total payment,
paymentto have all or any part of the payment unpaid for moiacluding an itemization of angelinquency chaes, or other per
than40 days after its scheduled or deferred due datepufposes formancenecessary to cure the alleged default, the exacbgate
of this paragraph the amount outstanding shall not include aamliich the amount must hgaidor performance tendered and the
delinquencyor deferral chayes and shall be computed&gply  name, address and telephone number of the person to whom any
ing each payment first to the installment most delinquenti@@d paymentmust be made, if other than the creditor
to subsequent installments in the order they come due; History: 1971 c. 239
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Notice need not be given if the obligation is entirely past due and fully owed, makpouseis entitled to one exemption under Sl@b) (C) That
ing it impossible for the customer to restore the loan to current status. Rosendale é imie limi i ;
Bankv. Schultz123 Ws. 2d 195365 N.W2d 911 (Ct. App. 1985) = Emptlonls Ilmlted_to the_ specified maximum dollar amount,
which may be combined with the other spoasstemption in the

425.105 Cure of default. (1) A merchant may not accelerateS@meproperty or applied to diérent property included under the
the maturity of a consumer credit transaction, commence af§meexemption.

actionexceptas provided in 8125.205 (6)or demand or take pos  (3) Nothingin thissection shall be construed to displace other
sessionof collateral or goods subject to a consumer lease ottgpvisionsof law which aford additional or greater protection to
than by accepting a voluntary surrender thereof45.204, thecustomer

unlessthe merchant believes the customer to be in default (s.(4) An order or process in violation of this section is void.
425.103, and then only upon the expiration of 15 days after aHistory: 1971 c. 2391973 c. 23; 1979 c. 3%.92 (9) 1979 c. 89177,221; 1983
noticeis given pursuant to g25.104if the customer has the right @ 36 1985 a. 37256 1987 a. 3981991 a. 3161993 a. 801995 a. 329

to cure under this section. biIINOTE: As to sub. (2), see notes B85 Wis. Act 37, marital pr operty trailer

(2) Exceptas provided in subg3) and(3m), for 15 days after A proposal for monitoring the impact of increased wage garnishexentptions
suchnotice is given, a customaray cure a default under a eon underthe Wsconsin consumer act. 1974 WLR 466.
sumercredit transactiomy tendering the amount of all unpaid ) - )
installmentsdue atthe time of the tendewithout acceleration, 425-107 Unconscionability. (1) With respect to a cen
plusany unpaid delinquency or deferral s, and by tendering Sumercredit transaction, if the court as a mattelaf finds that
performance necessary to carey default other than nonpaymen@ny aspect of the transaction, azgnduct directed against the cus
of amounts due. The act of curing a default restores touse tomerby a party to the transaction, or any result of the transaction
tomer the customes rights under the agreemeas though no IS unconscionable, the court shall, in addition to the renaedy
defaulthad occurred. penaltyauthorized in sul{5), eitherrefuse to enforce the transac

. . . ion against the customer so limit the application of any uncon
twif::i,) dﬁrirr%htthfaopcrlé::eec?ikrlxznlgo%g)r(lltﬁs{f the following occurre cionableaspect or conduct to avoid any unconscionable result.

: . (2) Specific practices forbidden by the administrator in rules
opéi)—gnhd?r%léisitt%rg%r' was in default on the same transaction p?rromulgatedpursuant to s426.108shall be presumed to be

(b) The creditor gave the customer notice ofrtgkt to cure unconscionable.
such previous defauglt in accordance witd25.104 and (3) Withoutlimiting the scope of sulfl), the court may cen

sider,among other things, the following as pertinent toisisee

(c) The gustomer cured the prev_ious_default. of unconscionability:
(3m) A right to cure shall not exist with respect to a default (3) That the practice unfairly takes advantage of the lack of
specifiedunder s425.103 (2) (bm) knowledge ability, experience or capacity of customers;

(4) With respect to consumer credit transactions in which the 5y That those engagirig the practice know of the inability

creditorhas a security interest in, and possessiomsfiluments of customers to receive benefits properly anticipated from the
or documents, asach is defined in 409.102 (1)which threaten 440dsor services involved;

to decline speedily in value, this section doesrestrict the credi . . . .
e o . ’ (c) That there exista gross disparity between the price of
tor's rights to dispose of such property pursuant to staf.ch. goodsor services and their value as measured by the price at which

409 and the terms of the creditsrsecurity agreement. e - > !
History: 1971 c. 2391975 c. 407421 1991 a. 3162001 a. 102005 a, 10, SiMilargoods or services are readily obtainable by atbetom
ers,or by other tests of true value;

425.106 Exempt property . (1) Except to the extent that the (d) That the practice may enable merchants to take advantage
merchanthas a valid security interest whichgisrmitted by chs. Of the inability of customers reasonably to protect their interests
4210427 and429or has a lien undesh. 779in such property by reason of physical anental infirmities, illiteracy or inability
or where the transaction is for medical or legal services and thitéinderstand the language of trgreement, ignorance or lack of
hasbeen ndinance chage actually imposed, the following prop €ducationor similar factors;
erty of the customer shall be exempt from legyecution, sale,  (e) That the terms of the transaction require customers to waive
and other similar process in satisfaction of a judgment for alegalrights;
obligationarising from a consumer credit transaction: (f) That the termsf the transaction require customers to unrea
(a) Unpaid earnings to the extent provided i812.34 sonablyjeopardize monegr property beyond the money or prop
(b) Clothing of the customer or his or her dependents, and & immediately at issue in the transaction;
following: dining table and chairs, refrigeratdreating stove, (g) That the natural &ct of thepractice would reasonably
cookingstove, radio, beds and bedding, couch and chairs, cook@agiseor aid in causing customers to misunderstand the true nature
utensilsand kitchenware and household goods as defind@ in of the transaction or their rights and duties thereunder;
CFR227.13(d), 12 CFR 535.1g) or16 CFR 444.1i) consisting (h) That the writing purporting to evidence the obligation of
of furniture, appliances, one televisidmens, china, crockery the customer in the transactiaontains terms or provisions or
and pers_onal ééct_s including _vveddlng rings, except_works of artauthorizespractices prohibited by law; and
electronicentertainment equipment, antiques and jewétryhe i) Definitions of unconscionability in statutes, regulations,

extenta nonpossessory security interest in these household gogg d P f leqislati dministrati iudicial-bod
is prohibited undet2 CFR 227.1%d), 12 CFR 535.4a) (4) L6 o gsand decisions of legislative, administrative or judicial-bo

CFR444.2(a) (4); . . (4) Any chage or practice expressly permitted by etl to

(c) Real property useds the principal residence of the €us;573nd4439is not in itself unconscionable but even though a-prac
tomeror the customés dependents, to the extent that the fair Mafice or chage is authorizely chs421t0427 and429, the totality
ketvalue of such propertiess all amounts secured imprtgages ¢ 5 creditors conduct may show thatich practice or chge is

andliens ou_tstanding against it, is $15,000 or Ies_s; and _partof an unconscionable course of conduct.
. Igd) E_a(tjr rgngtﬁ)r oth?r assets of tr,:.? (;_ustomzrev%/g% are required () |n addition to the protectionsfafded in sub(1), thecus
0 be paid by the cusiomer as restiiution under's. tomer shall be entitled upon a finding of unconscionability to

(2) With respect to process against marital property in-sati@coverfrom the creditor or the person responsible for the uncon
factionof a judgment for anbligation described under#66.55  scionableconduct a remedy and penalty dncordance with s.
(2) (b)arisingfrom a consumer credit transaction, each spouse4g5.303
entitledto and may clainthe exemptions under sufl). Each  History: 1971 c. 2391979 c. 891995 a. 329
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Whena lender was promptly informed that a borrower had a valid disabgity ~ Wis. 2d 798 496 N.W2d 708(Ct. App. 1993). See also Bank On&Wojebe, 2005
anceclaim that would cover payments, it was an unconscionable practice to incldle App 151,284 Wis. 2d 510702 N.W2d 456 04-0902
anunpaid monthly chge that would be covered by the disability insurance in-com A company that purchased an overduedit card account and brought an action
putingthe unpaid balance for purposes of establistigigult. Bank One Milwaukee, to collect the amount due on it was not a “creditor” within the meaning of s. 421.301
N.A. v. Harris,209 Ws. 2d 412563 N.W2d 543(Ct. App. 1997)96-0903 (16) and not subject to the pleading requirements of sub. (1). Rsidue, LLC v
Michaud,2006 Wi App 164, W.2d _,  N.MZd__ 05-1299

425.108 Extortionate extensions of credit. (1) Ifitisthe . )
understandingf the creditor and the customer during any tim&25.110 No discharge from employment for garnish -
that an extension of credit is outstanding, that delay in makimgent. (1) No employer shall dischge an employee because a
repaymentould result in the use of violence to cause harm to tAierchanthas subjected or attempted to subject unpaid earoings
personor property of anyperson, the extension of credit shall béhe employee to garnishment like proceedings directed to the
unenforceablén accordance with $125.305and the customer €mployerfor the purpose of paying a judgment arising from a con
shall additionally recover triple the penalty provided i125.304 sumercredit transaction.
Q). (2) If an employer violates this section, an employee shall
(2) If it is shownthat an extension of credit was made at digcoverback wages and be reinstated, if the employee difes
annualrate exceeding that permitted by or referred to428.201 actionfor such relief within 90 days of the employedischage.
onmaximum chages and that the creditbad a reputation for the  History: 1971¢c. 239

useor threat of use of violence to cause harm to the person er PIRPs 111 Levy before judgment. (1) Prior toentry of judg

erty of any person to colleextensions of credit or to punish the, e i an action subject to this subchapter process, other than

nonrepayment thereof, it shall be presurtretthe extension of  regiraining order to protect collateral 425.207, shall issue

credﬁ was a violation under ch21to 427 under sub(1). with respect to amounts that are owing or are claimed tovbey
History: 1971 ¢. 2391979 c. 89 or may be owing to the customer by any 3rd person, whether by

425109 Pleadings. (1) A complaint by a creditor to enforce W&y Of attachment, garnishment or other process.
any cause ofaction arising from a consumer credit transaction (2) With respect to property of the customer other than that
shallinclude all of the following: describedn sub(1), process may issue in accordanatb ch.811

(a) An identification of the consumer credit transaction. {0 establish alien, except that such process shall neftdmive

(b) A description of the collateral or leased goods, if amjch ~ © take, or to divest the customer of possessiothe property
the creditor seeks to recover or has recovered. until final judgment is entered.

I - (3) If the court finds that the creditor probably will recover on
by gﬁ)e ﬁussr;gfrl]fgatlon of the facts constituting the alleged defalﬂ%e action, and that the customer is acting, or is about to act, with

. respectto propertyof the customer upon which a lien has been

(d) The actual or estimated amount of U.S. dollars @& Ofggtaplishedunder sub. (2), in a manner which substantially
namedforeign currency that the creditaileges he or she i jynairs the creditors prospects for satisfying the judgment
entitledto recover and thiigures necessary for computation ot j5instsuch property (8811.03, the court may issue an order
the amount, including any amount received from the sale of a strainingthe customer from so acting with respect to that-prop
collateral. erty until final judgment is entered.

(e) Exceptin an action to recover goods sullieet consumer  History: 1971 c. 2391973 c. 2Sup. Ct. Orde67 Ws. 2d 585776 (1975).
lease,a statement that the customer has the right to redﬂgm Legislative Council Note, 1973Clarifies applicability of this subsection. Section
collateralas provided in $125.208 (1) (intro.and the actual or {28240 C) S R OBCRY KNS SaRamEd QI 2 Selers to omer property of -
estimatecamount of U.Sdollars or of a named foreign currencythe customer; howevethe language struck by thisnendment appears to make sub.

requiredfor redemption, itemizeth accordance with €25.208 (2) refer back to the same property dealt with by sub. (1), so itis delete@5BHA]

(1) (@)to(d). 425.112 Stay of execution. At the time of or at any time after

| (f) tlk:_]xcept; in ?ndactlon t(: é?(ém:jer”goods S?bJeCt togfconjsur{}% entry of a judgment ifavor of a creditor against a customer
easene esuimated amount OL.>. doliars or or a named 1oreig;, an action arising from a consumer transaction, the chaurt,

currencyof any deficiencyclaim which may be available to the . \seand upon motion of a party or on its own motion, rsiay

creditorfollowing the disposition of any collateral recovered-su ; ; :
jectto the limitations of $425.209or which thecreditor seeks to %2;%2%%?5 22; E:r:)%tji?\ﬂ%mrﬁ%% Oc;r?:\foﬁgciﬂej%%gp ggm_table

recoverand which the creditor intends to assert subject to the IirP

tationsof 5.425.210if the customer fails to redeem the collateral lsgi?jrf,usltgf Cm fg)g require.

(g) If the customer still has the right to cure a default under s.
425.105pursuant to a notice given unded®5.104 the total pay 425.113 Body attachments. (1) No merchant shall cause
mentor other performance necess#wycure the alleged default or permit a warrant against the person of a customer toussles
andthe exact date by which it must be made. ch. 816 with respect to a claim arising from a consumer credit

(h) An accurate copy of the writings, if argvidencing the transaction.Any process issued in violation of this section is void.
transactiongxcept thawith respect to claims arising under open— (2) A violation of this section is subject t0425.305
endcredit plans, a statement that the creditor will submit accuratéistory: 1971 c. 239Sup. Ct. Order67 Ws. 2d 585776 (1975).
copies of the writingsvidencingthe customes obligation to the ~ §795S Refeence: See also DFI-Bkg 80.66 Wis. adm. code. -

. . s. 425.13 were to be interpreted to remove a ceysbwer to issue a body

court and the customer upon receipt of the cust@neritten  atachmentor one who chooses to ignore its orders, the interpretation would cause

requestherefor on or before the return date or the date on whitbhstatute to be unconstitutional asiolation of the principle of separation of pow
the customelrs answer is due ers. Smith v Burns,65 Ws. 2d 638223 N.W2d 562(1974).

(2) Uponthe written request of the custontie creditoshall
submitaccurate copies to the court and the customer of writings SUBCHAPTERII

evidencingany transaction pursuant to apen—end credit plan
uponwhich the creditds claim is madand judgment may not be ENFORCEMENT OF SECURITY INTERESTS IN

enteredfor the creditor unless the creditor does so. COLLATERAL
(3) A judgment may not be entered upon a complaint which
fails to comply with this section. 425.201 Scope. This subchapter applies to the enforcement

History: 1971 c. 2391983 a. 3891991 a. 236 . e is Ry, creditor of security interests in collateral.
A stated amount owed as of a specific date with a per diem interest figure is nosﬂistory' 1971 c. 239

sufficient statement of “the figures necessary for computation of the amount” a:
requiredby sub. (1) (d). A complaint is not $iafent under this section because it . .
meetsthe general rules of notice pleading. Household Finance @dfphl, 173  425.202 Definitions. For purposes of this chapter:
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(1) “Collateral” means goods subject to a security interest in (a) The merchant shall apply to the court which entered the
favor of a merchant which secures a customebligations under judgmentpursuant tsub.(2) to confirm the sale or other disposi

aconsumer credit transaction. tion of the leased goods upon 8 days’ notice to all parties named
(2) “Motor vehicle” has the meaning given s.218.0101 in the action, either personally or by certified or registered mail
(22). directedto the last-known address of the parties. Suufice
History: 1971 c. 2391975 c. 4072005 a. 255 shallstate, in addition to any other matter required by thetime
and place of the hearing, the amount of the judgntieproceeds
425,203 Enforcement of merchant’ s rights in collateral receivedupon disposition of the leased goods, thasonable

and leased goods. (1) At anytime after default (%125.103 expensesncurred in disposit_ion othe leased goods, the net
andthe expiration of the period for cure of defauli4(85.105, if amountproposed to be credited against jhégment, and any
applicable a merchant may commence an action to recover-colldgficiencyremaining. In addition, theotice directed to the cus
eralor goods Subject to a consumer lease pursuannﬂ:sgos tomer shall COﬂSplCUOUSly advise the customer of the rlght to

or reduce the claim to a judgment by any available judiziate ap?earat such hearingnd to contest any matter set forth in the
dure. notice.

(2) In any action for a judgment under sgb) other than an _(P) At such a hearing on confirmation, the court shall deter
actionpursuant to $425.205 the judgment may provide for themineon the basis of evidence presented by the partiesfitignaf
right to possession of the collateral or leased goods by the nfdfrotherwise, the commercial reasonableness of the mershant
chantand for a deficiencyf the merchant would not be precludedlispositionof the leased goods, the reasonable expensesed
from a deficiency judgment under 425.209had the merchant by the merchant in disposition of the leased goods, and the result
initially proceeded against theollateral and if the judgment N @mount to be crediteagainst the judgment entered pursuant
includesa findingthat the merchant has the right to possession%sun(z) Following such hearing artteterminations, the court
any collateralsecuring the consumer credit transaction or googgal/€nter an appropriate order to satisfy the judgmentand
subjectto a consumer lease. Upon determining such judgmé{ffe such other relief as may be appropriate.
underthis subsection the merchant shall have the right to: Ristory: 1971 c. 2391975 c. 407421, 2001 a. 10

() Have execution issue to require the shémithe county 425204 voluntary surrender of collateral. (1) Notwith-
wherethe collateral or leased goods may be to takesame from  standinga waiverby the creditor of the security interest in collat

the defendant and deliver it to the plaifiter eralunder s425.203 (2)or any other lapthe customer shall have
(b) Immediately exercise the right to nonjudicial recovery aferight at any time to voluntarily surrender all of the custdsner
the collateral or leased goods, subject ¥28.206 rightsand interests in the collateral to the merchant.

(3) Following recovery of collateral pursuant to a judgment (2) Therights and obligations of the merchant and customer
undersub.(2), the merchant may either retain the collateral in fullith respect to collateral voluntarily surrendered as defined in this
satisfactionof the customeés obligation pursuant to s409.620 sectionshall be governed by subdH. of ch. 409 and are nasub
t0409.624 in which event the merchant shall satisfy the judgmejact to this subchapter

obtained pursuant to su2); or shaI_I dispose of the collateral pur  (3) Thesurrender of collateral by a customends a voluntary
suantto subchVI of ch. 409in which event: surrendeif it is made pursuant to a request or demand, ttiaer

(@) The merchant shall apply to the court which entered theotice under $425.205 (1g) (a)by the merchant for the surren
judgmentpursuant teub.(2) to confirm the sale or other disposi derof the collateral, or if it is made pursuant to a threat, statement,
tion of the collateral upon 8ays’ notice to all parties named inor notice, other than a notice unde425.205 (19) (a)by the mer
suchaction, either personally or by certified or registered maihantthat the merchant intends to take possession of the collateral.
directedto the last-known address of the partfsch notice shall ~ History: 1971 c. 2391991 a. 3162001 a. 102005 a. 255

; it ; ; Cross Refeence: See also DFI-Bkg 80.67 Wis. adm. code.
state,in addition to any other matter requiriegllaw the time and Underthe facts of the case, the customer did not “voluntarily surrecdéateral

placgof the hea}ring, _the amount the judgment, .the proceeds nder sub. (3). WAthal v Ketterhagemotor Sales, In1 Wis. 2d 605260 N.W2d
receivedupon disposition of the collateral, the fair market valugro(1978).

of the collateral claimed bihe merchant if such standard is appli

cableunder s425.21Q the reasonable expenses incurredisn 425.205 Action to recover collateral. (1) Except as pro
position of collateral, the net amount proposed todbedited Vided in s.425.206 a creditor seeking to obtain possession of
againstthe judgment, and any deficiency remaining. In additiogollateralor goods subject to a consumer lease shall commence an
the notice directed to the customer shall conspicuously athwse action for replevin of the collateral trased goods. Those actions
customerof the right to appear at such hearing and to contest IIbe conducted in accordance with €89, notwithstanding s.
matterset forth in the notice. 799.01(1) (c) and thevalue of the collateral or leased goods

(b) At such a hearing on confirmation, the court shall detetoughtto be recovered, except that:
mine on the basis of the evidence presented by the partiefi-by (&) Notwithstanding ss799.05 (2)and799.06 (2) process
davit or otherwise, the commercial reasonableness of the mghallbe issued by the clerk of court, and such action shall be com
chant's disposition of the collateral, the reasonablgenses mencedupon the request of anficer or employee of a merchant
incurredby the merchant in disposition of the collateral, the-corfn the merchans' behallf;
pliancewith s.425.210if applicable, the resulting amount to be (b) The summons shall be in the form prescribed in &@)b.
creditedagainst thgudgment and the remaining deficiendyol  anda complaint in the form describedsnb.(3) shall be served
lowing such hearing and determinations, the court shall enterwith the summons;
appropriateorder to satisfy thgudgment and provide such other (c) When service isnade pursuant to 99.12 (3)certified
relief as may be appropriate. Where the underlying transastiomnail with return receipt requested shall be employed;
aconsumer credit sale of goods or services or a consumer loan ifig) On the return datef the summons or any adjournment date
which the lender is subject wefenses arising from 622.408  thereofthe customer shall have the right to a hearing on the issue
this hearing shall be considered a proceeding for a deficiengydefault or other matter which questions the validity ofitiee
judgmentpursuant to $425.209 (1) chant'sclaim to thecollateral or leased goods, and the customer

(4) Following recovery of goods subjectaoconsumer lease may answer move todismiss under 802.06 (2)or otherwise
pursuantto a judgment under suk2), no deficiency shall be pleadto the complaint orallybut if the customer fails to appear on
allowableunless themerchant disposes of the leased goods atfte return dayjudgment may be entered the clerk or judge in
appliesthe proceeds to the custonseobligation,in which event: accordancevith the demands of the verified complaint, or upon
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an afidavit of the facts, or sworn testimony or other evidence ®laintiff’s P O. Address
the clerk or judge; and

(e) Judgment in such action shall determine dhé/rightto .
possessiomf the collateral or leased goods, but such judgmepfaingiff's Attorney (if any)
shallnot bar any subsequent action for damages or deficiency to
the extent permitted by this subchapter

(19) (a) A merchant may not take possessibmotor vehicle
collateral or goods subject to a motor vehicle consumer leaB&fendans P O. Address
unders.425.206 (1) (d)unless the merchant gives, by mail, the -
customera notice containing all of the following information:

1. The name, address, and telephone number of the merchan(3) The complaint in suchaction shall conform with the
a brief identification of the consumer credit transaction, andraquirement®f s.425.109
brief description of the collateral or goods. (4) Upon the written request of the customéhe merchant

2. A statement that, as a result of the custégraafault on the shallproduce an accurate copfwritings evidencing any trans
consumercredit transaction, the merchant may have the right astionspursuant to anpen—end credit plan upon which the mer
takepossession of the collateral or goods without further notice@rant’sclaim is made, and judgment shall notdmered for the
court proceeding. merchanwuntil the merchant does so.

3. A statement that if the customer is not in default or objects (5) Uponentry of judgment for the plaintjthe plaintif shall
to the merchang' right to take possession of the collateral dravethe right to:
goods,the customer mayo later than 15 days after thnerchant ~ (a) Have execution issue to require the shefithe county
hasgiven the notice, demand that the merchant proceed in cauHerethe collateral or leased goods may be to takesame from
by notifying the merchant in writing. the defendant and deliver it to the plaifitior

4. A statement that if the merchant proceeds in court, the cus (b) Immediately exercise the right to nonjudicial recovery of
tomermay be required to pay court costs and attorney fees. the collateral or leased goods, subject #2%§.206

(b) The information required undpar (a) may be combined  (6) Action pursuant to this section may be commenced at any
with any other notice, except that if the customer highéito cure  time after the customer is in default, but the return day of process
unders.425.105 the information required under péa) shall be  maynot be set prior to the expiration of the period for cure of the
combinedwith the notice of right to cure underd25.104 defaultby the customer (4.25.109, if applicable.

(C) A merchant is presumed to have given notice unde(fa)ar HiSIOI’yZ 1971 C.23g Sup. Ct. Orde67 Ws. 2d 585-776 (1975):1975 c. 407
if the merchant sent the notice by certified or registered mail. & lgjégzgs% ;‘4%1;‘3;’312_724%139%-792%23)213351 <. 3171981 c. 395.210 1983
merchantwho fails to give notice under péa) by certified or reg
isteredmail is subject to the penalties specified i125.302 (1) 425.206 Nonjudicial enforcement limited. (1) Notwith-
but such failure does not constitute a failure to comply with standingany other provision of lamo merchantay take posses

425.206(1) (d) sionof collateral or goods subject to a consumer lease istttis

(2) The summons in such actions shall be in the followingxceptwhen any of the following apply:
form: (a) The customer has surrendered the collaterdeased
Stateof Wisconsin goods.
Circuit Court (b) Judgment for the merchant has been entered in a proceed
... County ing for recovery of collateral or leased goods undégs.205 or
A. B. Plaintif 8; possession of the collateral or leased goods und@5203

V- (c) The merchant has taken possession of collatetaheed
C.D. Defendant ~ goodspursuant to s425.207 (2)

SUMMONS (Small Claim) (d) Formotor vehicle collateral or goods subject to a motor

THE STATE OF WISCONSIN vehicle consumetease, the customer has not made a demand as
To said Defendant: specifiedin s.425.205 (1g) (a) 3and, no sooner than 15 dafter

The Plaintiff named above has commencedation to recover theémerchant gives the notice specified i#25.205 (19) (a)the
possessionf the following property: merchantas taken possession of the collateral or goods in-accor

[Description of Collateral or Leased Goods] dan;:ev;ntrtl sl<gb.(2). . f collateral or | d d
This claim arises under a consumer credit transaction un%%r( ) In taking possession of collateral or leased goodser

which you are alleged to be in default, as described iattaehed antmay do any of the following:
complaint. (a) Commit a breach of the peace.

IF YOU ARE NOT IN DEFAULT OR HAVE AN OBJEG (b) Enter a dwelling used by the customer as a residence except
TION TO THE PLAINTIFF'S TAKING THE PROPERY atthe voluntary request of a customer
LISTED ABOVE, YOU MAY ARRANGE FOR A HEARING (3) A violation of this section is subject to425.305
ON THESE ISSUESBY APPEARING IN THE CIRCUIT I?:i(l)ztozr())lo 197:2L C. 2391975 c. 94.3; 1975 c. 4071979 c. 101995 a. 2251997

. 5 a. 255

COURTOF .... COUNTYIN THE COURTHOUSELOCATED  *{ 8> o= the customer did not “voluntaril dercollateral
IN ..., (municipality), BEFORE JUDGE .... OR ANY OTHERsub(1) (a) Viichal v Kettorhagen Motor Sales, Ir&1 wis. 3d 805260 Nwad
JUDGETO WHOM THE ACTION MAY BE ASSIGNED, ON 773(%\31?)} dings. 421,201 (5), thi i J ) side th
... (date), AT .... (time). IF YOU DO NOT APPEARATHAT ey o O e g e the
TIME, JUDGMENT WILL BE RENDERED AGAINSTYOU  Sin Firt Wiconsin Natonal Bank of Madion Micoou.85 We. 2 303 270

FORDELIVERY OF THE PROPERY TO THE PLAINTIFE N.W.2d 582(Ct. App. 1978).
DATED A “breach of the peace” under sub. (2) has the same meaning as in s. 409.503.
sy - (yeQI) Repossessioin disregard of the debtaroral protest is a breach of the peace. -Puni
E.F. tive damages may be appropriate as the result of the breach of the peace. Hollibush
. . v. Ford Motor Companyl 79 Wis. 2d 799508 N.W2d 449(Ct. App. 1993).
Clerk of Circuit Court Repossessionnder an invalid judgmeniolates this section. Kett Community
[OI’] CreditPlan, Inc228 Wis. 2d 1 596 N.W2d 786(1999),97-3620
o eee The abolition of self-help repossession; the poor pay even more. White, 1973
Plaintiff's Attorney WLR 503.
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Theimpact of denying self-help repossession of automobiles: a case study of the(h) Performance necessary to cany default other than nen
Wisconsinconsumer act. Whitford, Laufet975 WLR 607. paymentof amounts due; plus

425.2065 Notice to law enforcement. (1) In this section, () Any courtcosts, filing and service feesd bond premium

“aw enforcement agency” means thelice department, com chargesncurred by the creditor; plus ‘ .
bined protective services department unde6k66 or sherif, (cm) If a writing evidencing the consumer credit transaction
thathas primary responsibi”ty for providing p0|ice protecm SO prOVIdes, expenses tloeeditor is entitled to recover under s.
vices in the city village, or town in which a repossession i€22.413(2g) (a)and(b); plus

expectedo occur (d) Whichever of the following is less:

(2) A merchant who repossesses motor vehicle collateral or 1. A performance deposit, in the amount of 3 scheduled
goodssubject to a motor vehicle consumer lease und&%206 installments,or minimum payments in the case of an open-end
(1) (d), or a person who repossess such collateral or goodscoedit plan.
behalfof the merchant, shall notifyerbally or in writing, the law 2. One-thirdof the total obligation remaining unpaid with
enforcementagency about the repossession. Tiaéfication respecto the consumer credit transaction.
shallinclude the names of the customraerchant, and, if appliea ) Tenderof the paymenand performance pursuant to sub.

ble, the person who repossesses the collateral or goods on b%; estores to the customer the custdmisghts under the agree

of the merchantThe notification shall also include a descriptionantas though all payments and performance had been made as
of the collateral or goods. Notification under this subsection shgliequled.

be made pefore the réPOSSESSIon OCCUTS. . (3) Upon such redemption, any process under which the
(3) Failureto comply with this subsection does not constitutgyjateralhas been held shall be vacated, any pending atih

aﬁg{‘;:? tgogé);“g!% with $425.206 (1) (d) be dismissed, and the collateral shall be returned to the customer

v ’ (4) The performance deposit sha#held by the merchant to

425.207 Restraining order to protect collateral or secureand may be applied at atigne to, the remaining obliga

leased goods; abandoned property . (1) If the court finds tions of the customer under the consumer transaction.

that the merchant probably will recover possession ofdtat (5) Theexistence of the deposit does not cure any subsequent

eralor goods subject to a consumer lease, and the customer is@gfultof the customesand thedeposit need not be credited to the

ing, or is about to act, with respect to the collateral or legeeds ~Ccustomer’saccount until the remaining unpaid balance of the

in a manner which substantially impairs the merclsamspect transactiorbecomes equal to the deposit. In the event of asubse

for realization of the merchastsecurity interest or the merchant’ quentdefault, prepayment, or other occurrence (exdeferral)

interestin the leased goods, the court may issue an order pursW4pich requires the computation under chg1to 427 of the out

to s.813.02restraining the customer from so acting with respeétandingobligation of the customethe deposit shall be credited

to the collateral or leased goods, and need not require a bonddijie amount paid for the purposes of such computation.

the merchant, notwithstanding 813.06 (6) Thecreditorshall not dispose of the collateral or enter into

(2) A merchant who reasonably believes that a customer Kggontract for the disposition of the collatenail the expiration
abandonectollateral or goods subject to a consumer lease m@fythe period for redemption provided in this section, unless the
takepossession of such collateralleased goods and preserve itcollateral is perishable dghreatenso decline speedily in value.
However, the customer may recover such collateral or leastgponthe expiration of such period any disposition of the collat
goodsupon request unlessthe time of request the merchant ha§al shall be subject to subahi. of ch. 409 except that the cus
perfectedthe right to possession under&5.206 (1) (3)(b), or tomermay be liable for a deficiency only to the extent provided
(d). A merchant taking possession of collateral or leased god@d$s-425.209and425.210
pursuanto this section shall promptly send notification to the cug fislony: 1978 ¢. 2391979 ¢. 10891983 a. 3891991 a. 3161997 2. 3021999
tomer’slast—known address of such action and of the custsmer ’
right to recover such collateral or leased goods undeséton. 45 209 Restrictions ~ on  deficiency  judgments.

If the collateral or leasegbods are recovered by the customer pufy) This sectionapplies to a deficiency on a consumer credit sale
suant to this section, it shall be returned to the customer at the |‘$ﬁ oods or services and on a consumer loan in which the lender
tion where the merchant took possession of such collaterali9gpiecto defenses arising from sales482.408; a customer
leasedgoods pursuant to this section ar the option of the mer s not jiable for a deficiency unless the merchant has disposed of
chant,at such Oéht?r Iﬁcatlon ﬂesngnatekq by the cus;omefr ; i?nlg_%’é( goods in good faith and in a commercially reasonable manner
expensencurred by the merchant in taking possession of, holding (2) If the merchant repossesses or accepts voluntary surrender

andreturning the collateradr leased goods to the customer sha : - : -
: . goods which were the subject of the sale and in which the mer
beborne by the merchant. If after taking possession of collate%é thas a securitinterest, the customer is not personally liable

orleased goods pursuant to this subsection, the merchant per e merchant for the unpaid balance of the debt arising from the
theright to possession under25.206 (1) (aXb), or(d), the cus sale of a commercial unit of the goods of which the amount owing
tomeris liable for the expensest forth in $409.615 (1) In deter e time of default was $1,000 or less, and the merchant is not
mining such expenses, leased goods shall be considered colla@& atedto resell the collateral unless the customer hasgixicl
under s409.615 (1) However a customer is not liable for expen or more of the cash price and has sighed after default a state

sesof holding the collateral or leased godasn the time the mer : ; 4
chanttakes possession until the merchant perfects the rightto prgg ntrenouncing the customiermights in the collateral.

sessiorin the manner provided in this subsection. (3) If the merchant repossesses or accepts voluntary surrender
History: 1971 c.239 Sup. Ct. Ordei67 Wis. 2d 585776 (1975)1975 ¢. 407  Of goods which were not the subject of the saleibuthich the
421,422'1979 c. 101981 c. 314.146, 1997 a. 3022001 a. 192005 a. 255 merchanhasa security interest to secure a debt arising from a sale

of goods or services or a combined sale of goods and services and
425.208 Customer’s right to redeem. (1) For a period of theamount owing at the time of default w000 or less, the cus
15 days following exercise by the creditor of nonjudi@aforce  tomeris not personally liable to the merchant for the unpaid bal
mentrights (s425.20§ or issuance of process 425.205 with  anceof the debt arising from the sale, and therchans duty to
regardto the collateral, the customer shall be entitled to redeeadisposeof the collateral is governed by the provisions on disposi

the goods by tendering: tion of collateral under chg01to411

(a) The total of all unpaid amounts, includiagy unpaid delin (4) If the lender takes possession or accepts voluntary surren
quencyor deferral chayes due at the time of tengefithout accel  derof goods in which the lender has a security interest to secure
eration;plus adebt arising from a consumer loan in which the lender is subject
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to defenses arising from sales482.408 and the amourdwing (5) If there aranultiple obligors in the same consumer credit
at the time of default of the loan paid to or for thenefit of the transactionor consumer lease, there mag no more than one
customemvere $1,000 or less, the customer is not personally lialsecoveryof civil penalties for each violation of ch21to 427.

to the lender fothe unpaid balance of the debt arising from the:istory: 1f9|71 c. 23919g5 c. ;}371979 c. 5391985b a. 25%999 a. _31N -
loanand the lendés duty to dispose of the collateral is governeg ) iflr\ﬂrcglagx‘fl'fsns\} Sy 1'13%59’,{10{/\1“2'3 Séé&gé%’j iistWisin Nationa

by the provisions on disposition of collateral under eltsl to

411 425.302 Remedy and penalty for certain violations.

(5) Thecustomer may be liable in damagesh® merchant if (1) A person whocommits a violation to which this section
the customer has wrongfully damaged the collateral or if, aftappliesis liable to the customer in an amount equal to:
judgmentfor the creditor has been entered in a proceeding for (a) Twenty—five dollars; and
recoveryof collateral under $125.205 the customer has wrong (1)) Theactual damages, including any incidental and conse
fully failed to make the collateral available to the merchant. quential damages, sustained by the customerdason of the

(6) If the merchant elects to bring an act.ion against the cufolation.
tomerfor a debt arising froma consumer credit sale of goods or (2) This section also applies to all violations for which no
servicesor from a consumer loan in which the lender is subject ggherremedy is specifically provided.
defensesrising from sales (¢.22.408, when under this section  History: 1971 c. 239
the merchant would not be entitled to a deficiency judgment if the
merchant took possession of the collateral, and obtains judgmé25.303 Remedy and penalty for certain violations. A

(a) The merchant may not take possession of the collateral; #gsSonwho commits a violation tevhich this section applies is

(b) The collateral is not subjetd levy or sale on execution orIIabIetO the customer in an amount equal to:

similar proceedings pursuant to the judgment. (1) One hundred dollars; _and _ o
History: 1971 c. 2391973 c. 23; 1991 a. 148304 315, 316 (2) Theactual damages, including any incidental and conse
Cross Refeence: See also s®FI-Bkg 80.70and80.71, Wis. adm. code. quential damages, sustained by the customerdason of the

Proofof disposal of goods in accordance with sub. (1) ineishade by a merchant yjjglation.
to obtain a deficiency judgment. Failure to do so need not be asserted fasnan af History: 1971 c. 239
tive defense. ShoedsrAuto Centerinc. v Teschnerl66 Ws. 2d 198479 N.w2d y: '
203(Ct. App. 1991). o

425.304 Remedy and penalty for certain violations. A

425.210 Computation of deficiency . If the creditor is Personwho commits a violation tahich this section applies is
entitledto a deficiency judgment pursuant te#85.209 (1)the liable to the customer in an amount equal to the greater of:
creditorshall be entitled to recover from the customer the-defi (1) Twice the amount of the finance clarin connection with

ciency,if any, remaining after deductinye fair market value of the transaction, except that the liability under this subsection shall

the collateral from the unpaid balance. notbe less than $100 nor greater than $1,000; or
History: 1971 c. 239 (2) Theactual damages, including any incidental and conse
quential damages, sustained by the customerdason of the
violation.
SUBCHAPTERIII History: 1971 c. 239
CUSTOMER’'S REMEDIES 425.305 Transactions which are void. (1) In atransae

tion to which this section applies, the customer shall be entitled
) ) o retainthe goods, services or money received pursuant to the trans
425.301 Remed|es to be I|bera”y adm|n|5tered. actionwithout Ob”gation to pay any amount.

(1) Theremedies provided by this subchapter shall be liberally 5y |, 4qgition, the customer shall be entittecrecover any
administeredo the end that the customer as the aggrieved p mspaid to the merchant pursuant to the transaction.

shallbe put in at least as good a position as if the creditor had fullysiory: 1971 ¢. 2391973 ¢. 2

compliedwith chs.421t0427. Recoveries under ch&21to427

shallnot in themselves preclude theard of punitive damages in425.306 Unenforceable obligations. (1) Any chage,

appropriatecases. practice,term, clause, provision, security interest or other action
(2) Any right or obligation declared by ch421 to 427is or conduct in violation of chsit21to 427, to theextent that the

enforceabléby action unless the provision declaring it specéiessame is inviolation of chs421to 427, shall confer no rights or

differentand limited eflect. obligationsenforceable by action.

(3) Notwithstandingany other section of chd21t0 427, a _ (2) Thissection shall not &ct the enforcement of ayovi-
customershall not be entitled to recovspecific penalties pro Sionthat is not prohibited by ché21to 427.
videdin 5.425.302 (1) (8)425.303 (1)425.304 (1)r425.305 (1)  History: 1971 c. 2391979 c. 89
if the person violating chd21to0 427 shows by a preponderance Lo . .
of the evidence that the violation was not intentional and result? 3'307 Limitation of action. (1) Any action brought by a
o

; X . ; tomerto enforce rights pursuant to cH1 to 427 shall be
from a bona fide error notwithstanding the maintenanqgade ommencedvithin one year after the date of the last violation of

duresreaso.nat.nl_y adapted to avoid any such error o chs.421t0 427, 2 years after consummation tbfe agreement or
(4) Theliability of amerchant under ch821to427is inlieu  oneyear after last payment, whichever is lagacept with respect

of and not |n.addlt|0n to any liability under the federal CoNsumMey transactions pursuant to open—-amedit plans which shall be

creditprotection act and s$38.090r218.0101t0218.0163 An  commencedwithin 2 years after the date of the last violation; but

action by a person allegingvélation under chsi21to427may ng action may be commenced more than 6 years after the date of
not be maintained if dinal judgment has been rendered for othe |ast violation.

againstthat person with respect to the same violation under the(z) Rightsunder chs421t0427 may be asserted as a defense,
federalconsumer credit protection act or $88.090r218.0101  setoff or counterclaim to an action against the customer without
t0218.0163 If a final judgment is entered against any merchapigardto this time limitation.

under chs421to 427 and the federal consumer credit protection pistory: 1971 c. 2391979 c. 89

act or ss138.090r 218.0101to 218.0163for the same violation,

the merchant has a cause of actfon appropriate relief to the 425.308 Reasonable attorney fees. (1) If the customer
extentnecessary to avoid double liability prevailsin an action arising from a consumer transaction, the cus
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tomershall recovethe aggregate amount of costs and expensé®5.309 Class actions. Class actions are governed by s.
determinecdby the court to have been reasonably incurred on th26.110

customer’shehalf in connection with therosecution or defense History: 1971 c. 239

of such action, together with a reasonable amount for attor

fees. ) . A
. " altiesawarded to a customer or the administrator for a violation
(2) Theaward of attorney fees shall beain amount siitient o g 421 t0 427 which cannot be collecteidom a corporation
to compensate attorneys representing customers in actions arigingeason of its insolvency or dissolution shall be recoverable
from consumer transactions. In determining the amount of ¢ gainstthe principal agents of the corporation including, but not
fee,the court may consider: _ _ limited to, oficers, managers and assistant managers who knew
(a) The time and labor required, the novelty anficdity of  of, should havénown of or willfully participated in such a viela
the questions involved and the skill requisit®@perly to conduct tion, if a meaningful part of the corporatisnactivities weren
the cause; violation of chs.421t0 427.
(b) The customary chges of the bar for similar services; History: 1971 c. 2391979 c. 89

(c) The amount involved in the controversy and the benefiss 311 Eyidence of violation.  Sections402.202 and

resultingto the client or clients from the services; ~ 411.202and any other statute restricting admissibility of parol
(d) The contingency or the certainty of the compensation; evidenceshall be inoperative to exclude or limit the admissibility
(e) The character of the employmentether casual or for an of evidence of an act or practice in violation of Gl to 427.

nfé’S.SlO Liability of corporate officers. Damages or pen

establishednd constant client; and History: 1971 c. 2391979 c. 891991 a. 148
(f) The amount of the costs and expenses reasonably advanced
by the attorney in the prosecution or defense of the action. SUBCHAPTERIV
History: 1971 c. 2391991 a. 3161993 a. 490
Attorneyfees awarded under this section often far exceed the amount of recovery CRIMINAL PENALTIES

FirstWisconsin National Bank Wicolaou,113 Ws. 2d524 335 N.W2d 390(1983).

Awardsof attorney fees and costs are limited to instances in which a customer has . . . .
shown that a creditor has not “fully complied with chs. 42428.” Suburban State 425.401 Willful violations: misdemeanor . (1) Except as

Bankv. Squires145 Wis. 2d 445427 N.W2d 393(Ct. App. 1988). (Erovided in sub. (2), a person who wiIIfuIIy and knowingly

A prevailing party is one who succeeds on any significant issue and is entitle: : s ;
recoverfees relating to successfully litigatsdues. Footville State BankHarvell, Wgages_n any conduct or practiga violation of chs421to 427
146Wis. 2d 524432 N.w2d 122(Ct. App. 1988). may be fined not more than $2,000.

Although voluntarily dismissed, prosecution of improperly venued actions vio H i i
latedthe consumer act, and the defendants were prevailing parties under s. 425b30 2) A person who intentionally violates 425.2065 (2may
entitledto attorney fees. Community Credit Plan, IncJahnson228 Ws. 2d 30 efined not more than $500.
596 N.W.2d 799(1999),97-0574 History: 1971 c. 2391979 c. 892005 a. 255
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