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ACTIONS AFFECTING THE FAMILY 767.001

CHAPTER 767
ACTIONS AFFECTING THE FAMILY

SUBCHAPTERI
DEFINITIONS, SCOPE, JURISDICTION, AND
RECOGNITION OF JUDGMENTS

767.001 Definitions.
767.005 Scope.
767.01 Jurisdiction.
767.041 Full faith and credit; comity
767.055 Uniform Divorce Recognition Act.

SUBCHAPTER Il

PROVISIONS OF GENERAL APPLICHON

767.105 Information from the dfce of family court commissioner
767.117 Prohibited acts during pendency of action.
767.127 Financial disclosure.
767.13 Impoundment of record.

767.451 Revision of legal custody and physical placement orders.
767.461 Revisions agreed to by stipulation.
767.471 Enforcement of physical placement orders.
767.481 Moving the childs residence within or outside the state.
SUBCHAPTER VI
SUPPOR AND MAINTENANCE
767.501 Actions to compel support.
767.511 Child support.
767.513 Child health care expenses.
767.521 Action by state for child support.
767.531 Family support.
767.54 Required exchange of financial information.
767.55 Child support: employment-related orders.
767.553 Annual adjustments in support orders.

767.16 Circuit court commissioner or law partner; when interested; procedure767.56 Maintenance.

767.17 Review of circuit court commissioner decisions.
767.18 Actions to afirm marriage.
SUBCHAPTER I

GENERAL PROCEDURE
767.201 Civil procedure generally governs.
767.205 Parties; title of actions.
767.215 Initiating action; petition and response.
767.217 Notice to Child Support Program.
767.225 Orders during pendency of action.
767.235 Trial or hearing on judgment.
767.241 Award of attorney fees and other fees and costs.
767.251 Content, preparation, and approval of judgment.
767.264 Dismissal; vacation; substitution or withdrawal of attorney
767.273 Allowances pending appeal.

767.57 Maintenance, child support, and family support payments; fees.
767.58 Noticeof change of employeaddress, and ability to pay; other informa
tion.

767.59 Revisionof support and maintenance orders.

SUBCHAPTER VII

PROPERY DIVISION

767.61 Property division.
767.63 Disposed assets may be subject to division.

SUBCHAPTER VIII

ENFORCEMENT

767.70 Child support enforcement: notice and service of process.
767.71 Reconciling percentage—expressed support orders.
767.73 Delinquent child or family support; suspension of operating privilege.
767.75 Assignment of income for payment obligations.

767.281 Filing procedures and orders for enforcement or modification of-judyg7.76 Account transfers.

mentsor orders.
SUBCHAPTER IV

ANNULMENT, DIVORCE, AND LEGAL SERRATION
767.301 Residence requirements.
767.313 Annulment.
767.315 Grounds for divorce and legal separation.
767.317 Defenses abolished.
767.323 Suspension of proceedings tdeet reconciliation.
767.331 Actions for certain interspousal remedies.
767.335 Waiting period for final hearing or trial.
767.34 Court-approved stipulation.
767.35 Judgment of divorce or legal separation.
767.36 Copies of judgment to parties.
767.375 Effect on transfers at death.

767.77 Enforcement of payment obligations.

767.78 Enforcement; contempt proceedings.
SUBCHAPTER IX

PATERNITY

767.80 Determination of paternity

767.803 Determination of marital children.

767.805 Voluntary acknowledgment of paternity

767.813 Summons.

767.814 Names on pleadings after paternity determined.

767.815 Enlagement of time in a paternity proceeding.

767.82 Paternity procedures.

767.83 Right to counsel.

767.84 Genetic tests in paternity actions.

767.85 Temporary orders.

767.385 Maintenance,legal custodyand support when divorce or separation7e67.853 Paternity hearings and records; confidentiality

denied.

767.395 Nameof spouse.
SUBCHAPTER V

CHILD CUSTODY, PLACEMENT, AND VISITATION
767.401 Educational programs and classes.
767.405 Family court services.
767.407 Guardian ad litem for minor children.
767.41 Custody and physical placement.
767.43 Visitation rights of certain persons.
767.44 Prohibiting visitation or physical placement if a parent kills ofigent.

767.855 Dismissal if adjudication not in chilsibest interest.

767.86 Time of first appearance.

767.863 First appearance.

767.865 Deceased respondent.

767.87 Testimony and evidence relating to paternity

767.88 Pretrial paternity proceedings.

767.883 Trial.

767.89 Paternity judgment.

767.893 Default and stipulated judgments.

767.895 Motion to reopen judgment based on statement acknowleggitegnity

NOTE: Chapter 767 was substantially enumbered and revised by2005 Ws.
Act 443 Explanatory notes ae contained in the Act. A conversion tablshowing
the treatment of the prior statutes by the Act, whichwas included in the notes
to the Act, is reprinted at the end of this chapter

SUBCHAPTERI

DEFINITIONS, SCOPE, JURISDICTION, AND
RECOGNITION OF JUDGMENTS

767.001 Definitions. In this chapter:

(1) “Action affecting the family ” means any of tfiellowing
actions:

(a) To affirm marriage.

(b) Annulment.

(c) Divorce.

(d) Legal separation (formerly divorce from bed and board).
(e) Custody
(f) For child support.
(g) For maintenance payments.
(h) For property division.
(i) To enforce or modify a judgment or ordewmimaction déct-
ing the family granted in this state or elsewhere.
() For periodic family support payments.
(k) Concerning periods of physical placement or visitation

rightsto children, including an action to prohibit a move with or
the removal of a child under867.481 (3) (c)

(L) To determine paternity

(m) To enforce or revise an order for suppantered under s.
48.355 (2) (b) 4, 48.357 (5m) (a)48.363 (2), 938.183 (4)
938.355(2) (b) 4, 938.357 (5m) (apr938.363 (2)
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(1b) “Court” includes the circuit court commissionshen to the jurisdiction of the courts of this state @®vided in s.
the circuit court commissioner has been authorized by law te ex@69.201or 801.05

cisethe authority of the court ¢ras been delegated that authority (2m) CriLb cusTopy. All proceedings relating to the custody

asauthorized by law of children shall comply with the requirements of 882
(1d) “Department” means the department of workforce History: 1975 c. 391977 c. 4491979 c. 3%.50; 1979 c. 196352 Stats.1979
development. s.767.01,1987 a. 271993 a. 3262005 a. 44%s.10t0 13,

i~ » . . . . NOTE: 2005 Wis. Act 443 which affected this section, contains explanatory
(1f) “Divorce” means dissolution ahe marriage relation notes.

ship. Cross-reference: See s765.001for provision as tantent and construction of this

u ; [T : : : chapter.
(19) Electroniccommunication” means tlm”ng which a . _Thetrial court has broad authority émforce its family court judgments and may

parent and his or her child communicate by using communicatighbioyany remedy customarily available to courts of equityvas appropriate to
tools such as the telephone, electronic mail, instant messagidiggctthe defendant to pay the plaifitif medicakexpenses when the defendant had

video Conferencing or other wired or wireless technologies via tg converted an insurance policy as ordered under a divorce decree. Fbien

| h di f L Wis. 2d 56 257 N.W2d 861(1977).
nternet,or another medium of communication. Whena husband complied with the original court order to make property division

(Im) “Genetictest” means a test that examines genetic markstallmentpayments, theII court had no au;ht?rity {/?‘ order the husband ttheay
erspresent on blood cells, skin cells, tissue cells, bodily fluid ce}t§es income tax on instaliments. Aght v. Wight, 92 Ws. 2d 246284 N.W2d 894

or Ce”S_ Of_ another dey material for the purposelgtbrmining Whenpossession of the parsyhomestead was awarded by the divorce judgment
the statistical probability of an alleged fattepaternity to the wife to be sold upon her death with the proceeds divided bethesgarties,

PR " . ; thefamily court and probate court had concurrent jurisdiction. Morrissedlewis-
(1s) “Joint legal custody” means theondition under which i ao\is: o 467209 N w2d 590(Ct. App. 1980)
bothparties share legal custody and neithetty’s legal custody A circuit court does not have subject matter jurisdiction in a divamten to deter
rightsare superigrexcept with respect to specifiddcisions as set mineattorney fees between attorney and client that the attorney continues to +epre
forth by the court or the parties in the final judgment or order sentin the divorce action. StaseyStaseyl68 Ws. 2d 37483 N.W2d 221(1992).
. . . Thejoinder of divorce and contract actions between spouses is not required. Caul
(2) “Legal custody” means: field v. Caulfield, 183 Ws. 2d 83515 N.W2d 278(Ct. App. 1994).

(a) With respect to any person granted legal custody of a childWhenone party to a divorce dies during the action the court josissliction,

otherthan a county agency or a licensed child welfare aged@f&v"_g'(’,‘%é‘;”(scdt'_cﬂgg.tggfgg’_me prior orders. Sochdechal83 Ws. 2d 390515

underpatr (b), the right and responsibility to make major decisions an injunction against aan, whose petition to establish himself as father of 2 chil
concerninghe child, except with respect to specified decisions agnhad been denied, to stay away from the children until they reach age 18 was
i i i i ithin the courts power to enforce its judgments and orders. Paternity of C.A.S. &
setforth by the court or the parties in the final judgment or_ ordé{ﬁ_D_S_wS Wi, 2 463518 N.W2d 285(CL App, 1994).
) (b) With respect to the depﬁiftme.m of health and.famny SEer A divorce action terminates on the death of a spouse. After the death an order pro
vicesor a county agency specified in48.56 (1)or a licensed hibiting an act in regard to marital property entered in the divorce may not be enforced

i i i nﬁderch. 767. As the parties are legally married at the time of death, the sole remedy
child welfare agency granted legal custody of a child, the rig resolving disputes over marital property lies under s. 766.70. 8d8beha204

and respon5|b|I|tles specmed under4s.02 (12) Wis. 2d 474 555 N.W2d 152(Ct. App. 1996)95-1641

(2m) “Major decisions’includes, but is not limited to, deci ﬁA farr]nily (;]Ourtfhas jurisdict(ijon to hear ﬁquitab:e claims againsé 3rdh[;ell$s that

; ; it : - affectthe rights of parties to a divorce, such as a claim against a 3rd—pal
S|0nsregard|ng_ consent to m"?‘f‘wnsem to_enter mllltary serv.lce’of property claimed to actually be part of the marital estate. ZaBabel,210 Ws.
consento obtain a motor vehicleperatois license, authorization 24336 565 N.W2d 240(Ct. App. 1997)96-3092
for nonemegency health care and choice of school and religion_Thereis no authority in this chapter &iow a name change for children in a divorce
“ . y . .~ action. Jocius vJocius218 Ws. 2d 103580 N.W2d 708(Ct. App. 1998)96-2746

(5) “Physicalplacement” means the condition under whach A cause of action under s. 766.70 requires that the complained of conduas arise
party has the right to have a child physically placed withlastty ~ a result of the marital relationship and a breach of the good faith duty between
andhas the right and responsibility to make during that p|a0§)ouses.0nce a divorce is commenced, tham must be resolved in divorce court.

. . . f M . cause of action between spouses arising outside the marital relationship, such as

ment,routine daily decisions regarding the ctildareconsistent  j stockbroker—client relationship, does not fall withi786.70 and may be main
with major decisions made by a person having legal custody tainedindependent of the divorce. Knafelddain Bosworth, Inc224 Ws. 2d 346

u ” s . 591N.W.2d 611 (Ct. App. 1999)98-0067
(6) Sole Iegal Cusmdy means the condition under which on Chapter822, the Uniform Child Custody Jurisdiction Act, does not, in and of itself,

party has legal custody establisha suficient statutory basis for personal jurisdiction over a nonresident
History: 1987 a. 3551995 a. 100279, 404 1997 a. 327, 35, 2005 a. 1742005 defendantn a paternity proceeding. Paula M.SNeal A. R.226 Ws. 2d 79593
a.443ss.7, 8, 15, 16. N.W.2d 486(Ct. App. 1999)98-1158
NOTE: 1987 Wis. Act 355 which created this section, contains explanatory A common law action for unjust enrichment cannot be litigated in a divorce action.
notes. Dahlkev. Dahlke, 2002 WI App 28258 Wis. 2d 764654 N.W2d 73 02-0194
NOTE: 2005 Ws. Act 443 which affected this section, contains explanatory
notes. 767.041 Full faith and credit; comity . (1) ACTIONS IN

Lonton e e 28 N e e Sanelion on the custodial parent. courTsoF OTHER STATES. (a) Full faith and credshall be given
A%:us.todiagl’ parens right to make major dec?s‘ijc.)ns for the children does not givéhl all courts of this state to a judgment in any actidecting the
thatparent the right to decide whether the actions of the noncustodial parent-are family, except an action relating child custodyby a court of
i;:)e”l“g’g;‘)tggs_esgjg's'ons' bdd v DeHahn214 Ws. 2d 221571 N-W2d 186(Ct. - competenfurisdiction in another state, territoyr possession of
Sub.(1) (i) allows all actions to modifg judgment in an actionfatting marriage  the United States, when both spouses personally appear or when
to be commenced in any court having jurisdiction under s. 767.01. 68ty 106. the respondent has been personally served. Full faith and credit
shallalso be given in all courts of this state to the amount of arrear
767.005 Scope. This chapter applies to actionsefting the agesowed for nonpayment or late paymentaothild support,
family. family support, or maintenance payment under an order issued by
History: 2005 a. 443 ) ) ) ) acourt of competent jurisdiction in another state, terrjtoryos
NOTE: 2005 Ws. Act 443 which affected this section, contains explanatory sessiorof the United States. A court in this state may not adjust

tes.
netes the amount of arrearagesved except as provided in&7.59

767.01 Jurisdiction. (1) GeENERALLY. The circuit courts (Im).

have jurisdiction of all actions #&écting thefamily and have (b) Full faith and credit shall be givenati courts of this state
authorityto do all acts and thingsecessary and proper in thosdo a determination of paternity matg any other state, whether
actionsandto carry their orders and judgments into execution @stablishedhrough voluntary acknowledgment or an administra
prescribedin this chapter Except as provided isubs.(2) and tive or judicial process.

(2m), jurisdiction may be exercised as provided undeB6h. (2) ACTIONS IN COURTSOF FOREIGN COUNTRIES. Any court of
(2) PATERNITY AND CHILD SUPPORT. In an action to establish this state may recognize a judgment in any actidectihg the
paternityor to establish or enforce a child support obligation, ifamily involving Wisconsin domiciliaries, except an action relat
regardto a child who is the subject of the action, a person is subjex to child custodyby a court of competent jurisdiction in a-for
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eign country in accordance with the principles of internationar67.117 Prohibited acts during pendency of action.
comity. (1) ProHiBITIONS. In an action décting the familythe petitioner

(3) CHILD cusTopyAcTIONS. All matters relatingo the efect  uponfiling the petition, the joint petitioners upon filing the joint
of the judgment of another court concerning child custody apgtitionand the respondent upon service of the petition are prohib

governecby ch.822 ited from doing any of the following:
History: 1977 c. 1051979 c. 3%.50; 1979 c. 352.39; Stats. 1979s.767.21; (@) Harassingjntimidating, physically abusing or imposing
1989 a. 2121993 a. 4812005 a. 443.82; Stats. 2005 s. 767.041. anyrestraint on the personal liberty of theaer party or a minor

Full faith and credit is not applicable whadecree or judgment is obtained in a .} ; B :
jurisdiction outside of the U.S. Estate of Skef,65 Wis. 2d 199222 N.wzd 628 child of either of the parties.

A Witic(?n§in courr1t has equiiablfe thjritsdig'tiommr:jdg issuefftgﬁm%igtenantﬁe and (b) If the action is one under&7.001 (1) (g)b), (c), (d), (h),
propertydivision when an out-oi-state divorce judgment raisacaress tose or (j), encumbering, concealing, damaging, destroying, trans
issues. Hlaeuser vHaeuser200 Wis. 2d 750 548 N.W2d 750(Ct. App. 1996), ferr(ir)19, or otherwisge disposing %f prope?tygowned b{/ egi]ther or

both of the parties, without theonsent of the other party or an
767.055 Uniform Divorce Recognition Act. (1) Errect orderof the court, except in the usual course of business, in order
OF FOREIGNDIVORCE BY STATEDOMICILIARY. A divorce obtaineth 0 secure necessities, or in order to pay reasonable costs and
anotherjurisdiction is of no force or ffct in this state if the court €xpense®f the action, including attorney fees.
in the other jurisdiction lacks subject matter jurisdiction to hear (c) Unless the action is one under&7.001 (1) (gpr(h), with-
the case because bgthrties to the marriage were domiciled irout the consent of the other party or an order of the court, establish
this state at the time the proceeding for the divorce was coing a residence with a minor child of the partegside the state
menced. or more than 150 miles from the residence of the other party within

(2) ProoF. Proof that a person obtaining a divorcaimther thestate, removing a minor child of tiparties from the state for
jurisdictionwas domiciled in this state within 12 months prior téhorethan 90consecutive days, or concealing a minor child of the
the commencement of the divorce proceeding and resumed r@grtiesfrom the other party
dencein this state within 18 months after the det¢he persors (2) DuRrATION OF PROHIBITIONS. The prohibitions under sub.
departurefrom this state, or that at all timedter the persor’ (1) shall applyuntil the action is dismissed, until a final judgment
departurerom this state and until the perseméturn the person in the action is entered, or until the court orders otherwise.

maintaineda place of residence within this state, is priize (3) VioLaTioNs. (a) Except as provided in pén), a party who
evidencethat the person was domiciled in tisgate when the violatesany provision of sul{1) may be proceeded againsider
divorce proceeding was commenced. ch.785for contempt of court.

(3) ConsTRuUCTION. This section shall be interpreted and (b) An act in violation of sul{1) (c)is not a contempt of court
construedso as to dééctuate its general purpose to make uniforii the court finds that the action was taken to proterty or a

thelaw of those states that enact it. minor child of the parties from physical abuse by the other party
(4) TiTLE. This sectionmay be cited as the Uniform Divorceandthat therewas no reasonable opportunity under the circum
RecognitionAct. stancedor the party to obtain an order under si@).authorizing
History: 1977 c. 1051979 c. 3%.50; Stats. 1979 s. 767.22993 a. 4862005  the action.
a. 443s.85; Stats. 2005 s. 767.055. History: 1993 a. 782001 a. 612005 a. 44%s.51, 64; Stats. 2005 s. 767L1.

Comity cannot be accorded a Mexican decree idlomicile existed in that foreign

jurisdiction. Estate of Stéke, 65 Ws. 2d 199222 N.W2d 628(1974). 767.127 Financial disclosure. (l) REQUIRED DISCLOSURE.

In an action décting the family except an action tofaim mar
riageunder s767.001 (1) (a)the court shall requireach party to

SUBCHAPTERII furnish, on standard forms required by the cofuf,disclosure of
all assets owneith full or in part by either party separately or by
PROVISIONS OF GENERAL APPLICHON the parties jointly Disclosuramay be made by each party individ
ually or by the parties jointly Assets required to haisclosed
767.105 Information from the office of family court include, but are not be limited to, real estate, savings accounts,

commissioner. (1) INFORMATION ON AVAILABLE SERvicEs. Stocksand bonds, mortgages and notes, life insuramtieement

Uponthe filing of an action &écting the familythe ofice of fam  interests,interest in a partnership, limited liability compaioy

ily court commissioner shall inform the parties of any serviceggrporation,tangible personal propertfuture interests whether

including referral services, téred by the dfce of family court vestedor nonvested, qnd any other flnanc_lal interest or source.

commissionerand by the director of familgourt services under The court shall alseequire each party to furnish, on the same- stan

S.767.405 dardform, information pertaining to all debts and liabilities of the
(2) OTHER INFORMATION ON REQUEST, Upon request of a party parties. The formused shall contain a statement in conspicuous

to anaction afecting the familyincluding a revision of judgment Print that complete disclosurf assets and debts is required by
or order under s767.4510r 767.59 law and deliberate failure to provide complete disclosure consti

tutesperjury The court shall require each party to attach to the
tch ide th v with written inf f fob disclosureform a statement reflecting income earned to ttate
Ic())l:/v% a%i,g)m\r/(lj eriatg Poa{h)/evz\gctixrlcggmec;{cr:g%'Ion on thecurrent year and the most recent statement undérg5(1)
g, pprop - ) : . (a)that the party has received. The court may on its own initiative

1. The procedure for obtaining a judgment or order in thghdshall at the request of either party require the parties to furnish
action. copiesof all state and federalcome tax returns filed by them for

2. The major issues usually addressed in such an action.the past 2 yearsand may require copies of those returns for prior

3. Community resources and family court serviaeailable Yyears.
to assist the parties. (1m) HEALTH INSURANCE INFORMATION FOR MINOR CHILD. In

4. The procedure for setting, modifying and enforcing chif@ny action afecting the family thatnvolves a minor child, the
supportawards or modifying and enforcing legal custody drourtshall require, in addition to the disclosure under l)bthat
physicalplacement judgments or orders. eachparty furnish the court with information regarding tpes

(b) The ofice of family court commissioner shall provide aﬁjﬂdcoits ofa;}ny health |n|surance pﬁhues or pI_ansTtrk]]at gfmrefxﬂ
party, for inspection or purchase, with a copy of the statutory prb'foUgh each party'employer or other ganization. This discle

visionsin this chapter generally pertinent to the action. sureshall include a copy of any health care policy or plan that
History: 1977 c. 105271, 447, 449 1979 ¢. 325.50, 1987 a. 3552001 a. 61 amesthe child asa beneficiary at the time that the disclosure is

2005a. 443s.43; Stats. 2005 s. 767.105. filed under sub(2).

(a) The ofice of family court commissioner shall, with or with
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(2) FiLING DIscLOSURE FORMs. Disclosure forms required 767.17 Review of circuit court commissioner deci -
underthis section shall be filed within 90 days after the service sions. A decisionof a circuit court commissioner under this
summonsor the filingof a joint petition or at a time ordered by thechapteris reviewable under §57.69 (8)
court. Information on the forms shall be updated on the record tddgtggi 2%%%5\/\7- 4:3 243 which affected thi ) , |
the date Of hearlng. notes. : S. Act 3 which affected this section, contains explanatory

(3) CONFIDENTIALITY OF DISCLOSEDINFORMATION. (a) Except
asprovided in par(b), information disclosed under this sectior767.18 Actions to affirm marriage. If the validity of amar
andunder s767.54is confidential and may not be made availablgageis denied or doubted by either of the parties the other party
to any person for any purpose other than the adjudication, appasy commence an action tofiafn the marriage. Thaudgment
modification,or enforcement of judgment of an actiofeafing in an action to dirm marriage shall declare tmearriage valid or
the family of the disclosing parties. annulthe marriage, and =onclusive upon all persons concerned.

(b) The clerk of circuit court shall provide information from76';“§t8°ry3 1979 c. 3%.50; Stats. 1979 s. 767.02005 a. 443.24; Stats. 2005 s.
courtrecords to the department unde$%.40 (2) (p) o

(4) FAILURE TO TIMELY FILE. If either party fails timely to file

a complete disclosure statement as required by this section, the SUBCHAPTERIII
court may accept as accurate any information provided in the
statemenbf the other party or obtained unde#8.22 (2my the GENERAL PROCEDURE

departmenbr the county child support agency undes%53 (5)

(5) FAILURE TO DISCLOSE; CONSTRUCTIVE TRUST. If @ party 762501 civil procedure generally governs.  Except as
intentionallyor negligently fails to dis_close i_nformation require therwiseprovidedin the statutes, ch801to 847 govern proce
by sub.(1) and as a result any asset with a fair market val@8@ e and practice imn action décting the family Except as pro
or more is omitted from the final distribution of propethe party \;idedin this chapterchs.801 and802 apply to the content and
aggrievedby the nondisclosure may at any time petition the COy4fym of thepleadings and summons in an actideaing the farn
grantingthe annulment, divorce, or legal separation to detare ily.
creationof a constructive trust as to all undisclosed assets, for thgjstory: 2005 a. 443
benefitof the parties and their minor or dependent children, if anyNOTE: 2005 Wis. Act 443 which affected this section, contains explanatory
with the party in whose name the assets are held declared e

constructivetrustee. Thérust shall include such terms and cendi o '
tionsas the court may determine. The court shall grant the petiti -205 Parties; title of actions. ~ (1) ParTiEs. The party
Nijiating an action décting the family is the petitioneiThe party

kjlp)onaflndlng of a failure to disclose assets as required under éres'pondingto the action is the respondent. Al references to

History: 1977 c. 1051979 c. 32s50,92 (4} 1979 ¢.196 1979 c. 353.39; Stats.  PlaiNtiff” in chs.801t0 807 apply to the petitioneand all refer

1979s. 767.271985 a. 291987 a. 4131993 a. 12, 481 1995 a. 2%.9126 (19) encesto “defendant” in chs301to 807 apply to the respondent.
1995 a. 201404 1997a. 27 35, 191; 2001 a. 1661, 105 2005 a. 443s.68, 121,  Both parties may initiat¢he petition together by signing and filing
12'303425.22000055\,3\‘.87%70}153 which affected this section, contains explanatory ajoint petition. The parties to a joint petition are joint petitioners.
notes. ' ' The parties to a joint petition shall state in the petition that both

In theevent of a property division determined by arbitration, the closing of the arlartiesconsent to personal jurisdiction and waive service of sum
trationrecord does not create a categorical exceptiater sub. (2) to alter the gen mons.

eralrule of valuing property at the date of divorce, although the closing of the-arbitra 2) W Th
tion record could serve as the date of valuation. Frankeanke, 2004 WI| 868 (2) WHENTHE STATEIS A REAL PARTY IN INTEREST. (@) The state

Wis. 2d 360 674 N.w2d 832 01-3316 is a real party in interest within the meaning d@3.01for pur
posesof establishing paternitysecuring reimbursement afd
767.13 Impoundment of record. Except as provided in s. paid, futuresupport and costs as appropriate in an actfectaig
767.127(3), the record or evidence in an actiofeefing the farn  the family in any of the following circumstances:
ily may not be impounded, and access to the record or evidencel. An action to establish paternity whenever there is a com
may not be refused, except by written order of the court for goptktedapplication for legal services filed with the chddpport
causeshown. No person may permit a copy of any impoundgidogramunder s49.220r whenever 67.80 (6mr (6r) applies.
recordor evidence, or the substance of the record or evidence, t02 An action to establish or enforaechild support or mainte

betaken by any person other than a party to the actibis@r her npanceobligation whenever there is a completed application for

attorneyof record, unless a court orders otherwise. legalservices filed with the child support program undéi9s22
History: 1977 ¢.105 273 1979 c. 3%.50; 1979 c. 35%.39; Stats. s. 767.19; .
20054, 3'435.76; Stats. 2005 5. 76713, 3. Whenever aid under 46.261, 48.57 (3m)or (3n), 49.19

NOTE: 2005 Wis. Act 443 which affected this section, contains explanatory Or 49.45is provided on behalf of a dependent child or benefits are

notes. providedto the childs custodial parent under 48.141t049.161
o o 4. Whenever aid under 46.261 48.57 (3m)or (3n), 49.19
767.16 Circuit court commissioner or law partner; or 49.45has, in the past, been provided on behalf of a dependent

when interested; procedure. A circuit court commissioner child, or benefits have, in the past, been provided to the shild’
assistingn matters decting the family or a member of the com custodialparentunder ss49.141t049.161, and the child family
missioner’slaw firm may not appear in any actiorfeafting the is eligible for continuing childsupport services undds CFR
family in any court held in the county in which the ciraegurt 302.33
commissioneis acting. If a circuit court commissioner aman: (b) 1. Except as provided in sulftl, in any action décting
berof the commissionés law firm is interested in an actiafiect-  the family under a child support enforcement program, an-attor
ing the family ancho other circuit court commissioner is avail neyacting under $19.220r59.53 (5) including any district atter
able,the presiding judge shall appoint an attorney to act as cirauély or corporation counsel, represents only the state. Child sup
courtcommissioner in that action. The appointed attorney shpbrt services provided by an attorney as specified ir(g@gto not
take and file the oath and receive tiwenpensation provided by createan attorney—client relationship with any other party
law. 2. Subdivisionl. does not apply to aattorney who is
767260001 & Bro00n & ag (Y1979 ¢ 1TBLIT9 ¢. 352,39 Stats. 1979 5. employedby the department under49.220r a county under s.
NOTE: 2005 Wis. Act 443 which affected this section, contains explanatory 59'53(5) or(6) (a)to act as, th,e guardmn.ad litem of the minor child
notes. for the purpose of establishing paternity
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(3) TimLE oF AcTioNs. An action afecting the family of the other party or an order of the court, the parties are prohibited
describedn s.767.001 (1) (ajo (d) or (g) to (k) shall be entitled from, and may be helth contempt of court foencumbering, cen
“In re the marriage of A.B. and C.D.”, except that an independesialing,damaging, destroying, transferring, or otherwise dispos
actionfor visitation under s167.43 (3)shallbe entitled “In re visi  ing of property owned by either or both of the parties, except in
tationwith A. B.”. An action afecting the family described & the usual course of business, in order to secure necessities, or in
767.001(1) (f) or(m) shall be entitled “In re the support of A.B.”.orderto pay reasonablepsts and expenses of the action, including
A child custody actioshall be entitled “In re the custody of A.B.”. attorneyfees.

History: 1977 c. 4181979 c. 3%5.50; 1979 c. 352.39; Stats. 1979 5. 767.075; (i L
1983a. 275.2202 (57)1987 a. 4131989 a. 311993 a. 32648L 1995 a. 2%.9126 () Unless the action is one unde787.001 (1) (gpr (h), that

(19), 1995 a. 201275, 289, 404 1997 a. 35105 2005 a. 4435.30, 32, 37, 81 duringthependency of the action the parties are prohibited from,
Whenparents each own a 1/2 interest in the future proceeds of real estate and@ithdmay be held in contempt of court fdpbing any of théollow-

statecontributes to child support, the court may not otblercustodial parent to pay jng without the consent of the other party or an order of the court:
child support in the form of an accumulating real estate lien in favor of the state. S{atg ’

exrel. v Reible,91 Wis. 2d 394283 N.w2d 427(Ct. App. 1979). 1. Establishing a residence with a minor child of the parties
A mother is a necessary party in a paternity action brought by the state. Patemiiysidethe state or more than 150 miles fromrsidence of the
of Joshua E171 Wis. 2d 327491 N.w2d 136(Ct. App. 1992). e
A mothefs and child interests in a paternigction are not sfitiently identical otherparty Wlthm the ?tate' . .
to placethem in privity for the purpose of res judicata. Chad M.&eénneth J.Z. 2. Removing a minor child of the parties from the state for

194 Wis. 2d 690535 N.W2d 97(Ct. App. 1995). morethan 90 consecutive days
Sub.(2) (b) [now sub. (2) (b) 2.] allows a county corporation counsattas the yS-

guardianad litem for a child ira paternity action so long as he or she only represents 3. Concealing aninor child of the parties from the other party

the child and does not represent the state in the action. Chad M@énnweth J.Z.
194Wis. 2d 690535 N.W2d 97(Ct. App. 1995). (2e) RELATIONSHIP OF PETITION TO COMPLAINT. All references

Because child hasa right to bring an independent action for paternity under §0 @ “complaint” in chs801to 807 apply to petitions under this
767.45[now s. 767.80], if the child wasot a party to an earlier state instituted patersection.

nity action, it would be a violation of the chiéddue process rights to preclude the ided i
child from litigating the paternity issue. Mayonia M.Mieth N.202 Ws. 2d 460 (2M) SUMMONS, CONTENT. (&) Except as provided in pgb),
551N.W.2d 34(Ct. App. 1996)95-2838 if only one party initiates the acti@nd the parties have minor

S . iy children,the summons served on the other party:
767.215 Initiating ~ action; _pefition and  response. 1. Shall include notification of the availability of information

(1) InmiATION OFACTION. (@) Either or botlof the parties to the a1 767 105 (2)jand of the contents of 848.31
marriagemay initiate the action. The party initiating the action or

his or her attorney shall sign the petition. Both parties or theih 2. Shall be accompanied bydacument, provided without
respectiveattorneys shall sign a joint petition. chargeby the clerk of court, setting forthe percentage standard

. : establishedy the department under49.22 (9)and listing the
(b) The clerk of court shall provide without cherto each per :
sonfiling a petition requesting child support, a document settir@cmrsmat a court may consider unde767.51 (1m)

forth the percentage standard established by the depaumdert () If service is by publication, notification regardin®48.31
s.49.22 (9)and listing the factors that a court may consider und&@y consist of references the statute numbers and fitles, and

5.767.51 (1Im) information relating to the percentage standard andfdleéors
(2) PeTITION CONTENT. Exceptas otherwise provided, in an neednot be provided. _ .
actionaffecting the familythe petition shall state: (3) Service. If only one party initiates the action, the other

; ; Ilbe served under cB01and mayserve a response or counter
(@) The name and birthdate of the parties, the date and pld g@lm within 20 days after the date of service. except gt

of marriage, and the facts relating to the residence of both part onis of jurisdiction may be raised at any time priojddgment.

(b) The nameand birthdate of each minor child of the partieg o iceshall be made u . -
. . h ; pon the petitionand the original copy
andeach other child born to the wife during the marriage, a%(fthe response shall be filed in court. If the parties together initi

whetherthe Wif'f:' is pregnant._ ) . atethe action with a joint petition, service of summonsia$
(c) If the relief requested is a divorce or a legal separationiyuired.

which the parties do not file a petition unde767.315 (2) that .

the marriage is irretrievably broken,,aalternatively that both in (Aé)r I(ES)TEI\’II?OSN706F7T;3M1E5FgXRtZEg\ilcl)ﬁE'()f(zii)mEXice(?\}earri é’éol\)/ |d§d

partiesagree that the marriage is irretrievably broken. SOZFL) 1'5(2) T 9 ys.
(cm) If the relief requested is a legal separation and the partie ' )

havefiled a petition under §67.315 (2)that both parties agree causeand without notice, order one additional 60—day extension

that the marital relatlo_n ship |s_broken. . .. for service of the initial papers in the action if the extension motion
(d) Whether an action for divorce or legal separation by €ithglmage within 90 days after filing the initial papetfthe exten

ionmotion is nhot made within the 90—-day period, the coay

. i ) _grantthe motion only if it finds excusabieeglect for failure to act
(dm) Whether either party was previously married and, if sendgood cause shown for granting the extension.

the manner in which the marriage was terminated, and, if termi (5) SOCIAL SECURITY NUMBERS. (2) When the petitionnder

natedby courtjudgment, the name of the court that granted trlﬁis section is filed with the court. the L e

: h g . , party filittge petition shall

Jkudgmentand the time and pladbe judgment was granted, if 5, mita separate form, furnished by the court, containingfall
nown. the following:

(e) Whether the parties have entered into a written agreement ; ; :
asto support, legal custoggndphysical placement of the chil parti/- The name, date of birth, and social security number of each

dren,maintenance of either roperty division. If so, the . . .
written agreement shall be aptggrf]gd. perty 2. The name, date of birth, and social security number of each

(f) The relief requested. If the relief requested lisgal sepa minor child of the parties and of each child born to the wife during
Hbe marriage.

ration, the petition shall state the specific reason for requesti . . . L
thatrelief. P P a ~(b) A form submitted under this subsection shalirtzéntained
(h) That during the pendency of the action, the parties are pmth the confidential information required under7§7.540r
hibited from, and may be held in contempt of courtharassing, maintainedseparately from the case file. The form may be dis
intimidating, physicallyabusing or imposing any restraint on th&/0Sedonly to the parties and theittorneys, a county child sup
ort enforcement agencgnd any other person authorized by law

personaliberty of the other party or a minor child of either part)gr court order to have access to the information on the form.

(i) If the action is one under&7.001 (1) (aXb), (c), (d), (h), History: 1971 c. 2201977 c. 1051979 c. 325s.50, 92 (4} 1979 c. 1961979
or (i), that during the pendency of the action, withoutdblesent c. 352s.39; Stats. 1979 s. 767.085985 a. 291987 a. 33%.64; 1987 a. 355403

S(b) The court mayuponthe petitioneis demonstration of good

Wisconsin Statutes Archive.


https://docs.legis.wisconsin.gov/document/statutes/2005/767.001(1)(a)
https://docs.legis.wisconsin.gov/document/statutes/2005/767.001(1)(d)
https://docs.legis.wisconsin.gov/document/statutes/2005/767.001(1)(g)
https://docs.legis.wisconsin.gov/document/statutes/2005/767.001(1)(k)
https://docs.legis.wisconsin.gov/document/statutes/2005/767.43(3)
https://docs.legis.wisconsin.gov/document/statutes/2005/767.001(1)(f)
https://docs.legis.wisconsin.gov/document/statutes/2005/767.001(1)(m)
https://docs.legis.wisconsin.gov/document/acts/1977/418
https://docs.legis.wisconsin.gov/document/acts/1979/32
https://docs.legis.wisconsin.gov/document/acts/1979/32,%20s.%2050
https://docs.legis.wisconsin.gov/document/acts/1979/352
https://docs.legis.wisconsin.gov/document/acts/1979/352,%20s.%2039
https://docs.legis.wisconsin.gov/document/acts/1983/27
https://docs.legis.wisconsin.gov/document/acts/1983/27,%20s.%202202
https://docs.legis.wisconsin.gov/document/acts/1987/413
https://docs.legis.wisconsin.gov/document/acts/1989/31
https://docs.legis.wisconsin.gov/document/acts/1993/326
https://docs.legis.wisconsin.gov/document/acts/1993/481
https://docs.legis.wisconsin.gov/document/acts/1995/27
https://docs.legis.wisconsin.gov/document/acts/1995/27,%20s.%209126
https://docs.legis.wisconsin.gov/document/acts/1995/27,%20s.%209126
https://docs.legis.wisconsin.gov/document/acts/1995/201
https://docs.legis.wisconsin.gov/document/acts/1995/275
https://docs.legis.wisconsin.gov/document/acts/1995/289
https://docs.legis.wisconsin.gov/document/acts/1995/404
https://docs.legis.wisconsin.gov/document/acts/1997/35
https://docs.legis.wisconsin.gov/document/acts/1997/105
https://docs.legis.wisconsin.gov/document/acts/2005/443
https://docs.legis.wisconsin.gov/document/acts/2005/443,%20s.%2030
https://docs.legis.wisconsin.gov/document/acts/2005/443,%20s.%2032
https://docs.legis.wisconsin.gov/document/acts/2005/443,%20s.%2037
https://docs.legis.wisconsin.gov/document/acts/2005/443,%20s.%2081
https://docs.legis.wisconsin.gov/document/courts/91%20Wis.%202d%20394
https://docs.legis.wisconsin.gov/document/courts/283%20N.W.2d%20427
https://docs.legis.wisconsin.gov/document/courts/171%20Wis.%202d%20327
https://docs.legis.wisconsin.gov/document/courts/491%20N.W.2d%20136
https://docs.legis.wisconsin.gov/document/courts/194%20Wis.%202d%20690
https://docs.legis.wisconsin.gov/document/courts/535%20N.W.2d%2097
https://docs.legis.wisconsin.gov/document/courts/194%20Wis.%202d%20690
https://docs.legis.wisconsin.gov/document/courts/535%20N.W.2d%2097
https://docs.legis.wisconsin.gov/document/courts/202%20Wis.%202d%20460
https://docs.legis.wisconsin.gov/document/courts/551%20N.W.2d%2034
https://docs.legis.wisconsin.gov/document/courts/95-2838
https://docs.legis.wisconsin.gov/document/statutes/2005/49.22(9)
https://docs.legis.wisconsin.gov/document/statutes/2005/767.511(1m)
https://docs.legis.wisconsin.gov/document/statutes/2005/767.315(2)
https://docs.legis.wisconsin.gov/document/statutes/2005/767.315(2)
https://docs.legis.wisconsin.gov/document/statutes/2005/767.001(1)(a)
https://docs.legis.wisconsin.gov/document/statutes/2005/767.001(1)(b)
https://docs.legis.wisconsin.gov/document/statutes/2005/767.001(1)(c)
https://docs.legis.wisconsin.gov/document/statutes/2005/767.001(1)(d)
https://docs.legis.wisconsin.gov/document/statutes/2005/767.001(1)(h)
https://docs.legis.wisconsin.gov/document/statutes/2005/767.001(1)(i)
https://docs.legis.wisconsin.gov/document/statutes/2005/767.001(1)(g)
https://docs.legis.wisconsin.gov/document/statutes/2005/767.001(1)(h)
https://docs.legis.wisconsin.gov/document/statutes/2005/ch.%20801
https://docs.legis.wisconsin.gov/document/statutes/2005/ch.%20807
https://docs.legis.wisconsin.gov/document/statutes/2005/767.215(2m)(b)
https://docs.legis.wisconsin.gov/document/statutes/2005/767.105(2)
https://docs.legis.wisconsin.gov/document/statutes/2005/948.31
https://docs.legis.wisconsin.gov/document/statutes/2005/49.22(9)
https://docs.legis.wisconsin.gov/document/statutes/2005/767.511(1m)
https://docs.legis.wisconsin.gov/document/statutes/2005/948.31
https://docs.legis.wisconsin.gov/document/statutes/2005/ch.%20801
https://docs.legis.wisconsin.gov/document/statutes/2005/767.215(4)(b)
https://docs.legis.wisconsin.gov/document/statutes/2005/767.815
https://docs.legis.wisconsin.gov/document/statutes/2005/801.15(2)
https://docs.legis.wisconsin.gov/document/statutes/2005/767.54
https://docs.legis.wisconsin.gov/document/acts/1971/220
https://docs.legis.wisconsin.gov/document/acts/1977/105
https://docs.legis.wisconsin.gov/document/acts/1979/32
https://docs.legis.wisconsin.gov/document/acts/1979/32,%20s.%2050
https://docs.legis.wisconsin.gov/document/acts/1979/32,%20s.%2092
https://docs.legis.wisconsin.gov/document/acts/1979/196
https://docs.legis.wisconsin.gov/document/acts/1979/352
https://docs.legis.wisconsin.gov/document/acts/1979/352
https://docs.legis.wisconsin.gov/document/acts/1979/352,%20s.%2039
https://docs.legis.wisconsin.gov/document/acts/1985/29
https://docs.legis.wisconsin.gov/document/acts/1987/332
https://docs.legis.wisconsin.gov/document/acts/1987/332,%20s.%2064
https://docs.legis.wisconsin.gov/document/acts/1987/355
https://docs.legis.wisconsin.gov/document/acts/1987/403

767.215 ACTIONS AFFECTING THE FAMILY Updated 05-06Wis. Stats. Database 6

1989a. 31 56,132 1993 a. 78481; 1995 a. 25.9126 (19)1995 a. 201404 1997 (g) Requiring either party or both parties to pay debts or per

a.191, 2001 a. 612005 a. 443s.31, 46t0 49, 71, 83, 84; Stats. 2005 s. 767.215. ; ; ;
NOTE: 2005 Ws. Act 443 which affected this section, contains explanatory Ioerm other actions in relation the persons or property of the par

notes. S.

] ] (h) Notwithstanding ss767.117 (1) (b)and767.215 (2) (i)
767.217 Notice to Child Support Program. (1) NoTICE prohibiting either party from disposing of assets within the juris
OF PLEADING ORMOTION. Inan action decting the family in which diction of the court.
eitherparty is a recipient of benefits under48.141to49.161or (i) Requiring counseling of either party or both parties.
aidunder s46.261 49.19 or49.45 each party shall, either within (K) Subject to s767.85 requiring either party or both parties

20 days after serving the opposite party with a motion or pleadi L . S ;
requestinghe court to order or to modify a previous order relati;g;iileygtfgiangmor children as beneficiaries on a heasbrance

to child support, maintenance, or family support, or before fili o ) . .
the motion or pleading in court, servecapy of the motion or _ (L) Requiring either party or both parties to execute an assign
pleadingon the county child support agency undéis53 (5)of mentof income for payment of health care expenses of miner chil
the county in which the action is begun. dren.

(2) NoTICEOF APPEAL. In an appeal of aaction afecting the ~ (1n) CONSIDERATIONS; STIPULATIONS; REVIEW. (@) Before
family in which support or maintenance of a child of any party [8akinga temporary order under sy), the court shaitonsider
atissue, the person who initiates the appeal siatifly the depart ~ thosefactors that the couis required by this chapter to consider

mentof the appeal by sending a copy of the notice of appeal to Rgforeentering a final judgment on the same subject matter
department. makinga determination under sufl) (a)or (am), the court shall

(3) NoNCOMPLIANCE. A judgment in an action fgicting the consider the factors under7.41 (5) (am)subject to s767.41
family may not be granted unless this section is complied with @ (bm) _
acourt orders otherwise. (b) 1. If the courmakes a temporary child support order that
History: 1977 c. 4181979 c. 3%.50; 1979 c. 1961979 c. 35%.39; Stats1979  deviatesfrom the amount of support that would be requiogd
S.767.15/1983 a.27, 1987 a. 4131995 a. 2%.9126 (19) 1995 a. 201289,404  using the percentagetandard established by the department
1997a. 27352001 a. 612005 a. 443.72 Stats. 2005 s. 767.217. unders.49.22 (9) the court shall comply with the requirements
of s.767.51 (1n)

2. If the court finds by a preponderance of the evidence that

the family the court mayduring the pendency of the action, mak party has engaged in a pattern or serious incident of interspousal

just and reasonableemporary orders concerning the followingP@ttery,as described under®40.190r940.20 (1m)or domestic
Jmatters: porary 9 abuseas defined in 813.12 (1) (am)and makes a temporary

orderawarding joint or sole legal custody or periods of physical
placemento the partythe court shall comply with the require

767.225 Orders during pendency of action. (1) Tempo-
RARY ORDERS. Except as provided in cB22, in an action décting

(a) Upon request of one partyranting legatustody of the
minor children to the parties jointlyo one party solelyrto a rel : ;
ative or agencyspecified under §67.41 (3) in a manner consis mentsof .767.41 (6.) (f)gnd, i appropnaite, §'67'4:.L 6) (@
tentwith s.767.41 except that the court may order sole leys 3. If the courtor circuit court commissioner requires one party
tody without the agreement of the other party and without tfi@ CoVver the child under a health insurance policy or plan under
findings required under €67.41 (2) (b) 2.An order under this SUP-(1) (k), the court or circuit court commissiorahall order the
paragraphs not binding on a final custody determination. pargito i’hrov'ﬂﬁi dto tShe ?the;g?%e(14he;1l(tgﬂ|irisuijagciai%ta?ngfll%atlon

am) Upon the request of a anting periods of physical ST¢ 0" the chiid. Section " m and o. 1sre /.
pla(cem)enfo a party?n a mannE?rcgornsistgn?witﬁ@AE ')I/'he (2m) (b) and(c)] applies to a failure to complyith a temporary

court shall make a determination under trasagraph within 30 orderunder this subdivision.

. . OTE: The bracketedlanguage indicates the coct cross-refeence. Cor
daysafter the request for a temporary order regarding periods;Qfive legislation is pending.

physical placement is filed. (c) A temporary order under sufl) may be based upon the
(ap) Uponthe request of a partgranting periods of electronic written stipulation of the parties, subject to the approval of the

communicatiorto a party in a manner consistent with s. 767.24 [sourt. Temporary orders made by a circuit court commissioner

767.41. The court or circuit court commissioner shall make may be reviewed by the court.

determinationunder this paragraph within 30 days after the (2) NOTICE OF MOTION FOR ORDER. Notice of motion for an

requesfor a temporary order regarding periods of electronic-Corgyqeror order to show cause under s(if).may be served at the

municationis filed. time the action is commenced or at dimye after commencement

NOTE: The bracketedlanguage indicates the comct cross-refeence. Cor : . : ; ;
rective legislation is pending. andshall be accompanied by affiddvit stating thebasis for the

(b) Notwithstanding ss767.117 (1) (c)and767.215 (2) (j) eduestor relief.

prohibiting the removal of minor children from the jurisdiction of (3m) AVAILABILITY OF DOMESTIC ABUSE RESTRAINING ORDER.
the court. If a circuit court commissioner believes that a temporary restrain

(bm) Allowing a party to move with or remove a child after iiig order or injunction under 813.12is appropriate in an action,

noticeof objection has been filed undei767.481 (2) (a) e circuit court commissioner shall inform the partiesthagir
(c) Subject to s767.85 requiring either.p.arty or both partiesright to seek the order or injunction and the procedure to follow

; K e fdh t of mi hild hich On a motion for such a restraining order or injunction, the circuit
0 maxe payments fane support of minor children, WNICh pay it commissioner shall submit the motion to the court within 5

mentamounts must be expressed as a fixed sum unless the pq;\i:ii ing days.

havestipulated to expressing the amount as a percentage of Nory: 1971 c. 1491971 c. 215126 1971 c. 220307, 1975 c. 283Sup. Ct.
payer’'sincome and the requirements undefé’.34 (2) (am) 1. order,73 Ws. 2d xxxi(1976);1977 c. 1051979 c. 3%s50,92 (4) 1979 c. 11,196,
to 3. are satisfied. 1979c. 352s.39; Stats. 1979 s. 767.28983 a. 271983 a. 204.22; 1983 a. 447
- . . 1985a. 29s.3202 (9) 1987 a. 355364, 413 1989 a. 2121991 a. 391993 a. 78

(d) Requiring either party to pay for the maintenance of thag1, 490, 1995 a. 2&s.7100h 9126 (19)1995 a. 70404; 1999 a. 92001 a. 1661;

otherparty Maintenance under this paragraph may include tR@03a. 130326 2005 a. 174342 2005 a. 443s.86to 91; Stats. 2005 s. 767.225;
expensesnd attorney fees incurred by the other party in bringiﬁglci'gss%)e%nce_ See also cIDWD 40 Wis. adm. code
or responding to the actionfagting the family ' T '

(e) Requiring eithemparty to pay family support under s.767.235 Trial or hearing on judgment. (1) BEFoRE
767.531 COURT. In an action décting the familyall hearings and trials to

(f) Requiring eitheparty to execute an assignment of incomdeterminewhether judgment shall be granted, except hearings
unders.767.750r an authorization for transfer unde767.76  unders.757.69 (1) (p) 3.shall be before the court.e3timony
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shall be taken by the reporter and shalltt@scribed and filed 767.251 Content, preparation, and approval of judg -
with the record if so ordered hige court. Custody proceedingsment. (1) CoNTENT. In an action déctingthe family if the court
havepriority in being set for hearing. ordersmaintenance payments or ottalowances for a party or

(2) APPEARANCEOF LITIGANTS. Unlessnonresidence in the childrenor.retains jurisdiction imhosg matters, the written judg
stateis shown by Competemidence’ service is by pub”cation’mentsha" include a statement that disobedience of the court order

or the court for other good cause orders otherwise, both piarties Punishable under cfi85by commitment to the county jak
actions afecting the family shall appear upon the final hearing drouseof correction until the judgmers complied with and the
trial. An order of the court to thatfett shall be procured ke costsand expenses of the proceedings are paid or until the party
moving party and shall beserved upon the nonmoving partycommittedis otherwise dischged, accordingo law Final writ
beforethe hearing or trial. No order is required in the case off@hagreements and stipulations of the parties shall, unless set forth

joint petition. in the judgment, be appended to the judgment and incorporated by
(3) EXCLUSION FROM COURTROOM. The court may on its own "€ference. o _
motion, or on motion of any party to an actiofeating the family (2) PreparATION. The findings of fact, conclusions of laand
excludefrom the courtroom all persons other than the parties, thihe written Ju_dgment shalbe drafted by thg petitioner unless the
attorneysand any guardians ad litem. court otherwise directs, anshall be submitted to the court and
History: 2005 a. 443s.65, 67, 77, 93. filed with the clerk of the court within 30 days after judgment is

NOTE: 2005 Ws. Act 443 which affected this section, contains explanatory granted.

notes. (3) ApProvAL. The draft findings, conclusions, ajudigment
shallbe approved by all counsel appearing, including a guardian
b ad litem and county child support enforcement agency attprney
]EOStS'. I(l) COURTAUngotRk']TY' Ihe court,daftt%r cfor|1|5|der|rftge andanyother person designated by the court or local rule. After
Inancialresources or both parties, may do the foliowing: necessargpprovalsare obtained, the findings of fact, conclusions

(a) Order either party to pay a reasonable amtmurthe cost  of Jaw, and judgment shall be submitted to the court.
to the other party of maintaining or responding to an acti@tiaf  History: 2005 a. 44%s.169, 170
ing the family and for attorney fees to either party NOTE: 2005 Wis. Act 443 which affected this section, contains explanatory

(b) If one party receives services undet®22or services pro "'
vided by the state or county as a result of an assignment of inco%% emicaal-
unders. 49.19 order the other party to pay any fee deable 264 Dismissal;

unders.49.22 (6)or the cosbf services rendered by the state Oéffecting the family may not be dismissed unde885.04 (1)

county under $49.19 unlessall the parties who have appeared in the action have been
(2) PREACTION AND POSTACTIONFEES. Any amount ordered seryedwith a copy of the notice of dismissal ahdve had an

undersub.(1) may include sums for legal services rendered agghnortunityto file a responsive pleading or motion.

costsincurred priorto the commencement of the proceeding or (2) ATTORNEY FEESAND OTHER AMOUNTS OWING. () Upon

afterentry of judgment. makingan order for dismissal of, for substitution of attorney in,
(3) Towrom PaD. The court may order that the amount beyr withdrawal of attorney from, or for vacation of a judgment

paiddirectly to theattorney or to the state or the county providingrantedin an action décting the familythe court shall, prior to

servicesunder s49.220r49.19 who may enforce the order in itsor in its order grant separate judgment in favor of an attorney who

name. hasappeared for a party to the action and in favor of a guardian
(4) PAYMENT BY STATEORCOUNTY. (a) Except as provided in adlitem for a party or a child for the amount of fees disthurse

par.(b), no court may order payment of costs under this section imgntsto which the attorney or guardian li¢dm is, in the cours

the state or any county which may be a party to the action.  judgment,entitled and against the party responsible for the fees

(b) The court may order payment of costs under this section@yddisbursements.
the department oits designee, whichever is appropriate, in an (b) Upon making an order for dismissalasf action d&cting
actionin which the courfinds that the record of payments andhefamily or for vacation of a judgment granted in the ortlex
arrearageg&ept by the department or its designesubstantially courtshall, prior to or in its order of dismissal or vacation; pre
incorrectand that the department or its designeeféies] to cor  servethe right of the state or a political subdivisiorttué state to
rectthe record within 30 days aftBaving received information collectany arrearages, by an action unitiés chapter or under ch.
thatthe court determines is $igfent for making the correction. 785 owed to thestate if either party in the case was a recipient of

History: 1977 c. 1051979 c. 3%.50; 1979 c. 35.39; Stats. 1979 s. 767.262; aid under ch49.

1983a. 27, 1993 a. 48149Q 1995 a. 201279 404: 1997 a. 2735, 252 2005 a. 443 History: 2005 a. 443s.33 92 114

$s.99, 112 Stats. 2005 s. 767.241. ) ) _ NOTE: 2005 Wis. Act 443 which affected this section, contains explanatory
An allowance for the wifs attorney fees was not excessive when it was obvioytes.

thatthe court reasonably believed that a considerable portion of the attorney fees we§

767.241 Award of attorney fees and other fees and

vacation; substitution or with -
drawal of attorney . (1) OPPORTUNITYTO RESPOND. An action

b.(3) (a) [now sub. (2) (a)] is strictly construed to apply to treiseations

attributableto thehusband who, represented by 4 successive attorneys, caus esslyset forthin the statute, such as orders for dismissal, substitution of attor

needlesslyrotracted trial, made numerous defense motions, and prosecuteda MEQ."2 1 vacation of jud ; ; : i
- . , judgments, in actiongeafing families. In other cases an
lessappeal. Martin wWMartin, 46 Wis. 2d 218174 N.W2d 468(1970). actionto recover legal fees may be instituted. Kotecki & Radtke vSJ8hnson192
An allowance of$1,000 attorney fees on appeal, after the award of a generanfs, 2d 429 531 N.W2d 606(Ct. App. 1995).
propertysettliement, constitutedpnalty for appealing. Molloy. Wolloy, 46 Ws. The only reasonable meaning of sub. (3) (a) [now sub. (2) (a)] is that it gives the
2d 682 176 N.w2d 292(1970). courtauthorityto enter a judgment for the fees owed by the client to an attorney who
Attorneyfees on appeal depend on need, ability to mag whether there is a rea is permitted by order of the court to withdraegardless when or if the client retains
sonableground for the appeal. KlipsteinKlipstein,47 Ws. 2d314 177 N\W2d  anotherattorney to replace the withdrawing attorney in titon. Kohl v DeWitt
57 (1970). Ross& Stevens, 2005 WI App 19887 Wis. 2d 289704 N.W2d 586 04-0328
An order for attorney fees is enforceable by contempt. The court cannot enter Bhe federal tax consequences of divorce. Meldmgan57 MLR 229.
judgmentin favor of the attorney directlyBefore a contempt order is issuéte
defendantnust have notice of an application by the spouse to whofadheare pay . .
able. O'Connor v O'Connor 48 Ws. 2d 535180 N.W2d 735(1970). 767.273 Allowances pending appeal. In an action déct-
Denial of the wifes motion for her husband to contribute to attorney fees to-proséld the family pending in appellatourt, an allowance for suit
cutethe wifes appeal was an abuse of discretion when the issues in the case werem'gney,counselfees, or disbursements in the court or for tempo

orouslycontested and ino way frivolous. Markham.Warkham,65 Wis. 2d 735 ; :
223N.W.2d 616(1974). rary maintenance or support paymentsHe spouse or the chil

A circuit court does not have subject matter jurisdiction in a divamtien to deter  drenduring the pendency of the appeal may be made by the proper
mine attorney fees between an attorney and client who the attconéipues to rep  trial court upon motion made and decided after entry obttier
resentin the divorce action. StaseyStaseyl68 Ws. 2d 37483 N.W2d 221(1992). orjudgment appealed from and pl’iOI’ to the return of the record to

Nonmaritalassets may beonsidered in determining whether to order one party ti ; ;
contributeto the othes fees. Doerr.\Doerr 189 Ws. 2d 1.2, 525 N.W2d 745(Ct. 8ppell"’ltec()l'lrt' If the allowance is ordered before the appeal IS

App. 1994). taken,the order shall be conditioned upihie taking of the appeal
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and is not efective until the record is transmitted to appellate SUBCHAPTERIV
court.

History: 1975 c. 941977 c. 1051977 c. 18%.89; 1979 c. 3%.50; 1979 c. 352
s.39; Stats. 1979 s. 767.39; Sup. Ct. Ordel6 Ws. 2d xiii (1988);2005 a. 443%. ANNULMENT, DIVORCE, AND LEGAL SERRATION

176.
NOTE: 2005 Ws. Act 443 which affected this section, contains explanatory 767.301 Residence requirements. No action to dfrm
notes. marriageor for annulment under 67.001 (1) (apr (b) may be
broughtunless ateast one of the parties has been a bona fide resi
dentof the county in which the action is brought for not less than
30 daysnext preceding the commencement of the action, or unless
tions, motions or orders to show cause filed for actiofecting thg marriagehas been contracted withir_1 this state v_vithin one year
the fz-:\mily under s767.001 (1) (i) prior to the commencement of the action. No action for divorce
: 7 . . " or legal separation under#7.001 (1) (cpr(d) may be brought

(Im) GeNErALLY. Except as provided in sul2), if a petition, njessat least one of the parties has been a bona fide resident of
motion, or order to show cause requesting enforcement or modifie county inwhich the action is brought for not less than 30 days
cationof a judgment or order in an actioffieating the family that next preceding the commencement of the action. No aétion
Wasgrantepl by a court _clhis state is filed in a county other thartii_vorceunder $767.001 (1) (cynay be brought unless at least
the county in which the judgment or order was rendered, the p&j; the parties has been a bona fide resident of this state for not less

tioner or party bringing thenotion or order to show cause shaltnan6 months next preceding the commencement of the action.
senda copy of the petitiormotion, or order to show cause and History: 2005 a. 443.27.

summongo the clerk of the court in which the judgment or order NOTE: 2005 Wis. Act 443 which affected this section, contains explanatory
wasrendered. If a question arises as to witichrt should exer “O\tzz- i ] brouaht before the resid )

: HET™ Pt i H H ena divorce action was brought before the residency requirement was met, an
C|seJurlsd|_ct|on, a c_onference InVOMng both JUdgeS' all Couns%lcﬁonwas never commenced and the petition could not be amended after the require
andguardians ad litem may _b_e convenawler s807.13 (310  mentwas met. Siemering Biemering95 Wis. 2d 1.1, 288 N.W2d 881(Ct. App.
resolvethe question. The petitioner shall send a copy of any ordégo).
renderedpursuant to theetition, motion, or order to show cause

to the clerk of the court in which the original judgmenbeder 767.313 Annulment. (1) GROUNDS; WHEN SUIT MAY BE
wasrendered. BROUGHT. A court may annul a marriage upon any offtilewing

(2) SUPPORTORMAINTENANCE ORDERS. (a) Except as provided grounds: ) )
in ch. 769, if the petition, motion or order to show cause is for (8) A party lacked capacity to consent to the marriage at the
enforcemenbr modification of a child support, family support orime the marriage was solemnized, either because obagause
maintenanceorder the petition, motion or order to show caus®f mental incapacity or infirmity or because of the influence of
shallbe filed in the county in which the original judgmenbuoater  @lcohol,drugs, or other incapacitating substances, or a party was

was renderedor in the county where the minor children resigéducedto enter into a marriage by force or duress, or by fraud
unlessany of the following applies: involving the essentials of marriage. Suit may be brought by

eitherparty or by the legal representative of a party lacking the
h(:apacityto consent, no later than one year after the petitioner
obtainedknowledge of the described condition.

2. The court in the county which rendered the original iudgi (b) A party lacks the physical capacity to consummate the mar

eby sexual intercourse, and at the time the marriage was sol
mentor order orders, upon good cause shown, the enforcemenéﬁ?nizgdthe other party did not know of the incapaci@u% may

?nociglgfct:)%nnf efition, motion or order to show cause to be filed BEbrought by either party no later than one year after the petitioner
Y obtainedknowledge of the incapacity

(b) If the parties have stipulated to filing in another county . ’
under par(a) 1, the petitionerr party bringing the motion or (¢) A party was 16 or 1years of age and did not have the-con

orderto show cause shall send a copy of the petition, motion
orderto show cause and the summaomshe clerk of court in the partyor a parent or guardian at any time prior to the [etitain

countyin which th_e original judgmgnt or order was rgn_dered. ing the age of 18 years, but a parent or guardian must bring suit
(c) Ifthe court in the county which rendered the origjndr  ithin one year of obtaining knowledge of the marriage.
mentor order orders the petition, motion or order to show cause(d) The marriage is prohibited by the laws of this state. Suit

to be filed inanother county under pda) 2, the petitioner or may be brought by either party within 10 years of the marriage
party bringing the motion or order to show cause shall attacrb?c}(/eptthat th% 10Xyear IimFi)tati)(/)n shall notyap;wynere the mar ge

copy of the order when filing the petition, motion or order to ShoWage is prohibited because either party &iasther spouse living

causein the other county at the time of the marriage and the impediment has not been
(4) SUPPORTAND MAINTENANCE PAYMENTS TO DEPARTMENT. If  removedunder s765.24

a petition, motion or order to show cause for enforcement or-modi
fication of a child support, family support or maintenance ordej

is filed andheard, regardless of whether it is filed and heard i rriagemay not be annulled after the death of a party to the mar
county other than the county in which the original judgment Rage.

orderwas rendered, any judgment or order enforcing or modify \isiory: 1977 ¢. 1051979 ¢. 335550, 92 (2) Stats. 1979 5. 767.03005 a. 443
ing theoriginal judgment or order shall specify that payments §.22, 23 145 Stats. 2005 s. 767.313.
supportor maintenance, and payments of arrearages in support OIOTE: 2005 Wis. Act 443 which affected this section, contains explanatory

f . : : tes.
maintenanceif any, are payable to the department or its deSIQHéQA remarriage, although unlawful ini¥¢onsin and dissolved through an arnul

767.281 Filing procedures and orders for enforcement
or modification of judgments or  orders. (1) APPLICABIL-
ITY. This sectiorapplies to all enforcement or modification peti

1. All parties, including the stater its delegate if support,
supportarrearages, costs or expenses are assigned undéy c
stipulateto filing in another county

sentof his or her parent or guardian or judicial approval, or a party
Whsunder 16 years of age. Suit may be brought butideraged

(2) JUDICIAL PROCEEDING REQUIRED; NO ANNULMENT AFTER
ATH. A judicial proceeding is required to annul a marriage. A

whicheveris appropriate. ment,is suficient to terminate maintenance under s. 767.32 (3) [now s. 767.59 (2)].
History: 1989 a. 2121993a. 326481, 1995 a. 2791997 a. 272005 a. 443s.  Therequirement that maintenance be terminated following remarriage is uncondi
171020, 126, Stats. 2005 s. 767.281. tional. Falk v Falk,158 Ws. 2d 184462 N.W2d 547(Ct. App. 1990).

Venuefor a petition to modify or enforce an out-of-state custody decree is theAlthougha marriage mabe “void,” the marriage governs the parties’ legal-rela
countywhere the judgment is filed even though the judgment may be filed in atignsunless it is annulled. Sinai Samaritan Medical Cetrterv McCabe 197 Ws.
county.Sharp v. Sharf,85 Wis. 2d 416518 N.W2d 254(Ct. App. 1994). 2d 709 541 N.W2d 190(Ct. App. 1995)95-0012
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767.315 Grounds for divorce and legal separation. with the requirements under%66.7Q this chapter controls. No
(1) IRRETRIEVABLE BREAKDOWN. (@) If both of the parties to a actionunder s766.70may be brought by a spouse against the
legal separation or divorce actidyy petition or otherwise have otherspouse while an action for divorce, annulment or legat sepa
statedunder oath or éifmation that the marriage is irretrievablyrationis pending under this chapter
broken,or if the parties have voluntarily lived apart continuously History: 2005 a. 443.34. , .
for 12 months or more immediately prior to commencement of the hg%"“#?l'“on d.“”def sub. (1) [now s, 767 331Fommencingan action under
actionand one party has so stated, the court, after hearing, Sk Haamcy o W o3 SN oA . Lopgr™ ' consiy
make a finding that the marriage is irretrievably broken for pur
posesof 5.767.35 (1) (b) 1. 767.335 Waiting period for final hearing or trial. An

(b) If the parties to a legal separation or divorce action have @étionfor divorceor legal separation may not be brought to final
voluntarily lived apart for at least? months immediately prior to Nearingor trial until the first of the following occurs:
commencementf the action and if onlgne party has stated under (1) GENERALLY. The expiration of 120 days after service of the
oathor afirmation that the marriage isretrievably broken, the summonsand petition upon the respondent or the expiration of
court shall consider all relevant factors, including the- cirl20days after the filing of the joint petition.
cumstanceshat gave rise to filing the petition and the prospect of (2) EMERGENCY. An order by the court, after consideration of
reconciliation,and proceed as follows: the recommendation of @rcuit court commissionedirecting an

1. If the court finds no reasonable prospect of reconciliatiofifmediatehearing on the petition for the protection of tealth
it shall make a finding that the marriage is irretrievably brden or safety of either of the parties or of any child of the marriage or
purposesf s.767.35 (1) (b) 1. for other emeagency reasons consistent with the policies of this

2. If the courtfinds that there is a reasonable prospect of reghapter. The court shall, upogranting the orderspecify the
onciliation, it shall continue the matter for further hearing ndgrolund_sfor the order _
fewerthan 30 nor more than 60 days lateras soon thereafter aslgggsé?g’s'slfggf;g?lz%gi‘;_ﬁ?&s?zsgsl_gggog 51_9%?;"_"%51_979 S. 767.083;
the matter may be reached on the cauctllendagrand may sug
gestto the parties that they seek counseling. The court, at f/&7.34 Court—-approved stipulation. (1) AuTHORITY. The
requesbf either party opn its own motion, may order counselingpartiesin an action for an annulment, divorce, or legal separation
At the adjourned hearing, if either pastates under oath offief  may, subject tathe approval of the court, stipulate for a division
mation that the marriage is irretrievably broken, the court shaif property for maintenance paymentsy the support of chil
makea finding whether the marriageiisetrievably broken for dren,for periodic family support payments unde767.531 or
purposesf s.767.35 (1) (b) 1. for legal custody and physical placement, in case a divorce or legal

(2) BREAKDOWN OF MARITAL RELATIONSHIP. If both of thepar ~ Separatioris granted or a marriage annulled.
tiesto a legal separatiaor divorce action by petition or otherwise (2) LIMITATIONS ON COURT APPROVAL. (a) A court may not
havestated under oath orfiamation that the marital relationship approvea stipulation for child support or family support unless the
is broken, the court, after hearing, shall make a finding that thépulationprovides for payment of child support determined in
marital relationship isoroken for purposes of 867.35 (1) (b) 2. mannerconsistent with s767.511or 767.89

:ll)s(;l?t%:n 20205u?l.t ?r?&rﬁfrtrsi’altﬁdissolution' latonsins adoption of no-fault -(am) A court may no@pprove a StipU|ation for eXpreSSing
divores. &1 ML 72 (1978). 9 : P child support or family support as a percentage of the fsyer
incomeunless all of the following apply:
767.317 Defenses abolished. Previously existinglefenses 1. The state is not a real party in interest in the action under
to divorce and legal separation, including but not limitedde  any of the circumstances specified i767.205 (2) (a)
donation, connivance, collusion, recrimination, insanignd 2. The payer is not subject to any other oréeianyother
lapseof time, are abolished. action,for the payment of child or familyupport or maintenance.

History: 2005 a. 44%.50. 3. All payment obligations included in the ordether than

767.323 Suspension of proceedings to effect rec the annual receiving and disbursing fee undét6s..57 (1e) (a)

onciliation. During the pendency of an action for divorce O?reexpressed as a percentage of the.paye«.come. L

legal separation, the court maypon written stipulation dboth (b) A court may not approve a stipulation for a division of
partiesthat they desire to attempt a reconciliation, enter an ord¥Ppertythat assigns substantially all of the property to one of the
suspendingny and all orders and proceedirigs such period, Partiesin the action if the other party in the actiommishe process

not exceeding0 days, as the court determines advisable to per@§t@Pplying for medical assistance under subetof ch. 49or if
the parties to attempt a reconciliation without prejudice to theiff€ court determines that it can be reasonably anticipated that the

respectiverights. During the suspension peritite parties may otherparty in the action will apply for medical assistanceler
resumeliving together as husband and wife and their acts and cg4Pch.V of ch. 49within 30 months of the stipulation.

ductdo notconstitute an admission that the marriage is not irrggHeon: 1%3%771;'325250119%737;'11&5913; 21.043(%%?% ?gé@ftj}%gg 51'672%2'5}05

trievably broken or a waiver of the ground that the parties hawei43ss.54, 168 Stats. 2005 s. 767.34.
voluntarily lived apart continuously for 12 months or more imme A trial court is not required to givefeét to a propertylivision agreement entered

i : ; i before divorce proceedings are instituted. It should make its own determination
diately priorto the commencement of the action. Suspension nicaszvhether the agreement adequately provides for the parties.. Ray %7 Wis.

berevoked upon the motion of either party by an order ofdloet. 2477, 203 N.w2d 724(1973).
If the parties become reconciled, the court shall dismiss the actiomhereare 2 types of postnuptial agreements: 1) family settlement agreghants

: ; : ; mplatehe continuation of the marriage, and 2) separation agreements that are
If the parties are not reconciled after the penc.)gi Qf SUSpe.nSK)n’m?;aﬁer separation or in contemplation of separation. The former are presumed
action shall proceed as though no reconciliation period wagmdingon the parties under s. 767.255 (3) (L) [now s. 767.61 (3) (L)]. The latter are
attempted. governecby s. 767.10 [now s. 767.34] and constitute a recommendation jointly made
; . by the parties to the court regarding what the judgment provide. EveriSeenson,
o lory:, 171 C. 2001977 C. 2091979 . 3250, Stats. 1979 5. 767.082005 558 wis. 2d 676598 N.W2d 232 (Ct. App. 1999)98-0803 See also ahBoxel
' T ' ' e v. VanBoxtel, 2001 WI 40242 Ws. 2d 474625 N.W2d 284 99-0341
. L . An agreement made in contemplation of divorce, entered into afteratties
767.331 Actions for certain interspousal remedies.  If  agreedo the divorce, was subject to s. 767.10 [now s. 767.34], not s. 767.255 [now
a spouse has begun an action against the other spouse under6g.61]. When a party withdrew his consent before court approval, the agreement

; ; was unenforceable. ykes v Ayres,230 Ws. 2d 431 602 N.w2d 132(Ct. App.
766.70and either or both spouses subsequenilyg an action 156) o350 1o Y (Ct. App

unc_ierthis chapter for diVOfCE, annulmentlegal. Separatior}, t'he A trial court may refuse to incorporate a stipulation in a divorce judgwieer
actionsmay be consolidateldy the court exercising jurisdiction apf;}r_ty_ repudiates h('jsr_ her ansent- A gaﬂy IE free to wnhdraaw ffﬂm a Stllpu_latlon
Underthis Chapter If the aCtiOnS are COhSO|idated, to the extent t@étl itis incorporated in a judgment, and repudiation may render the stipulation non

: . , X istent. VanBoxtel v VanBoxtel, 2001 WI 40242 Ws. 2d 474625 N.W2d 284
proceduraland substantive requirements of this chapeeflict  99-0341
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Theslpecific Ian%uags% % 55ubA|(|1) controlststiputlati'rgnditvor%es ra(tjher than :j?edter or by special order of a court of record upon a showing of
generalanguage of s. 807.05. All agreements entered into after a divorce is file ; :
stipulationssubject to sub. (1) and must be approved by the court. Polakowskﬁg(?essnyto clear title to real estate.
Polakowski,2003 WI App 20259 Wis. 2d 765657 N.W2d 102 02-1961 History: 1971 c. 2201977 c. 1051979 c. 3%s.50, 92 (4); Stats. 1979 s. 767.07;
1987a. 35% 1989 a. 1322005 a. 443s.35, 36, 53, 172 173 174 Stats. 2005 s.
. . 767.35.
767.35 ‘]Udgment of divorce or legal separatl_on. NOTE: 2005 Ws. Act 443 which affected this section, contains explanatory
(1) WHENGRANTED. A court shall grant a judgment of divorce ofotes.
legal separation if all of the following conditions are met: Sub.(2) [now sub. (6)] does not authorize vacating or modifying a finding of-pater
; ; i nity of children determined in the original divorce judgment. . E.§7 Wis. 2d 436

(a) tThe rngrt(_emerlwts of this che:jpwmt(?) L%sllﬂenceband attend 204N.W2d 503(1973).
ar_lcea .an educauonal program underrs./. ave been com Sub.(2) [now sub. (6)] provides no authority for reopenir@j\erce judgment as
plied with. it relates to g@roperty division. Conrad Conrad92 Ws. 2d 407284 N.W2d 674

(b) 1. In connection witl judgment of divorce or legal separa(1979).

tion, the court findghat the marriage is irretrievably broken undey T"e death of a party within 6 months of a divorce judgment did not void the judg
) mentor divest the court of jurisdiction to order property division. Roed@oeder

S.767.315 (1) (apr(b) 1.0r2., unless subd2. applies. 103Wis. 2d 41, 308 N.W2d 904(Ct. App. 1981).
2. In connection with a judgmeat legal separation, the court A divorce judgment did not bar a wiection against her former husband for torts

i i i in i allegedlycommitted during the marriage. StuartStuart,143 Ws. 2d 347421
finds that the marital relationship is broken undefés.315 (2) N.W 20505 (1988).

(c) To theextent that it has jurisdiction to do so, the court hast the requirements of sub. (2) [now sub. (5)] are met, conversion to a divorce
consideredand approvedr made provision for legal custody andiecreeis mandatory Bartz v Bartz,153 Ws. 2d 756452 N.W2d 160(Ct. App.
physical placement, the support of any chid the marriage 1989):
entitledto support, the maintenance of eitepouse, the support . . . ) .
of the family under s767.531 and the disposition of property /67.36 Copies of judgment to parties. At the time offil -

(2) GRANTING DIVORCE OR LEGAL SEPARATION. When a party "9 a judgment for an annulmenlivorce, or legal separation, the
requests legal separation rather than a divotbe, court shall partywho prepared the judgm_ent shall furnish to the clerk of court
grant a judgment of legal separation unless the other pa& rue copies of the judgmerncluding any attachments to the

requestsa divorce, in which case the court shall hear and detéfdgmentreferenced in the judgment, in addition to the original
mine which judgment shall be granted. Jjudgment. Until the copies are presented, the clerk may refuse to

acceptthe judgment for filing. After the judgment is filed, the

() WHEN DIVORCE JUDGMENT EFFECTIVE. A judgment of gerk shall mail a copy promptly to each pattythe action at the

divorceis efective when granted. A court granting a judgment
divorceshall inform the parties appearing in court that thejud
mentis efective when granted but thitis unlawful under s. Historv: 2005 a. 44% 171
765'0.3(2) for a party to marry again until 6 months after the judg NOTE>:/. 2005 W.s. Act.443 which affected this section, contains explanatory
mentis granted. notes.

(4) REVOCATION OF LEGAL SEPARATION JUDGMENT UPON REC-
ONCILIATION. A judgment of legal separation shall provide tifat, 767.375 Effect on transfers at death. (1) REVOCATION OF
areconciliationoccurs at any time after the judgment, the parti@s:AtH PROVISIONSIN MARITAL PROPERTYAGREEMENT. Unlessthe
may apply for a revocation of the judgmerdpon application for judgment provides otherwise, a judgment of annulrdinaree
arevocation of the judgment, the court shall make such orderspasegal separation revokes a provision in a marital property-agree
may be just and reasonable. mentunder s766.58that provides for any of the following:

(5) CONVERSIONOF LEGAL SEPARATIONTO DIVORCE. By stipu (a) That,upon the death of either spouse, any of either or both
lation of both parties, or upon motiaf either party not earlier spousesproperty including after-acquired propertyasses with

thanone year after entrgf a judgment of legal separation, the,yt probate to a designated person, trust or other entity by nontes
courtshall convert the judgment to a judgment of divorce. tamentarydisposition.

(6) VacaTiNG OR“;'OD'FY'NG S'VORCEM;Z(?MENTAS I ’?WFFECTS_ (b) That one or both spouses will make a particular disposition
MARITAL STATUS. SO far as a judgment of divorcéeats the masi i, 5 will or other governing instrument, as defined.B54.01 (2)
tal status of the parties, tloeurt may vacate or modify the judg

mentfor suficient cause shown, upon its own motion, or upon the (2) REVOCATION OF REVOCABLE TRANSFERSAT DEATH. Unless
applicationof both parties to the action, at any time within §4P(1) applies, revocation of revocable transfers at depathfor
monthsfrom the granting of the judgment. , If the judgmint Merspouse to the other former spouse, or to relatives afttiee
vacatedit shall restore the parties to the marital relation thfRrmerspouse, under an instrument executed before the judgment
existedbefore the granting of the judgment. If a judgment ¢¥ annulment, divorce or legal separation is governed &fys15
divorceis set aside under this subsection, the court shall order éh%s‘;og% 1991 a. 3011997 a. 1862005a. 2162005 a. 443.119 Stats. 2005
recordin the, acylon impoundedithout regard to §/67.13 After . NO'i'E: i991 Wis. Act 301, which affected this section, contains extensive leg
the record is impounded, the recorday not be déred or isjative council notes.
admittedin whole or in part into evidence in aagtion or pre
ceedingexcept by special order of the court of jurisdiction upope7.385 Maintenance, legal custody, and support
goodcause shown in arpaternity proceedings under this chapteyhen divorce or separation denied.  If a judgment in an
or by special order of a court of record upon a showing of necesgiion for divorce or legal separation denies the divorce or legal
to clear title to real estate. separationthe court may make such order as the nature obise

(7) DivORCE JUDGMENTREVOKED ON REMARRIAGE OF PARTIES.  rendergust and reasonable for the legal custody of and periods of
Whena judgment of divorce has been granted and the parties spihysical placement with any of the minor children, and for the
sequentlyintermarry the court, upon their joint application andmaintenancef either spouse and suppoftthe children by either
upon satisfactory proof of the marriage, shall revoke all judgpouseout of property or income. If the court orders child support
mentsand any orders that will notfatt the right of 3rd persons. ynder this sectiorthecourt shall determine the child support pay
If the judgment is revoked, the court shall order the recaigbntsin a manner consistent with#67.511 regardless of the fact

impoundedwithout regard to §67.13 and the record may not benat 5 judgment ofdivorce or legal separation has not been
offeredor admitted, in whole or in part, into evidence in any actiqthiered.

or proceeding except by special order of the court of jurisdiction,isiory: 1971 ¢. 2201979 c. 325.50; Stats. 1979 s. 767.28987 a. 3551993
upongood cause shown a paternity proceeding under this chapa. 481 2005 a. 443.125; Stats. 2005 s. 767.385.

st-knownaddressand the mailing shall be shown in the court
ord.
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767.395 Name of spouse. Except as provideith s.301.47 (@) “Mediation” means a cooperative process involving the
the court, upon granting a divorce, shall allow either spouse, uppartiesand a mediatothe purpose of which is teelp the parties,
requestto resume a former legal surname, if.any by applying communication and dispute resolution skills, define
44l;ist%yis tl?7528b 5‘3_)411977697 C;; 935&50; Stats. 1979 s. 767.28003 a. 522005 a.  andresolvetheir own disagreements, with the best interest of the
S. /g, Stats. S. . . i H 1
Women’snamesn Wisconsin: In Re Petition of Kruzel. MacDougall, 1975 WBBChlld as the _paramount conS|derat|o_n. . . ..
No. 4. (b) “Mediator” means a person with special skills and training

in dispute resolution.
(Im) DIrecToR. (a) Except as provided in pdy) and subject

SUBCHAPTERV to approval by the chief judge of the judicial administrative dis
trict, the circuit judge ojudges in each county shall designate a
CHILD CUSTODY, PLACEMENT, AND VISITATION personmeeting the qualifications under s as the director of
family court services in that county
767.401 Educational programs and classes. (1) Pro- (b) If 2 or more contiguousounties enter into a cooperative

GRAMS: EFFECTSOF DISSOLUTION ON CHILDREN; PARENTING SKILLs,  agreementinder sub(3) (b), the circuit judges for the counties
(a) During the pendency of an actiofeating the family invhich ~ invelvedshall, subject to approval by the chief judge ofjtht-
aminor child is involved and in which the court determines th§tal administrative district, designageperson meeting the qualifi
it is appropriate and in the best interest of the ctiilelcourt, on cationsunder sub(4) as the director of family court services for
its own motion, may order the parties to attend a program-spefSe counties. . . .

fied by the court concerning thefedts on a child of a dissolution ~ (€) A county or counties may designate the supervistnef
of the marriage. If the court orders the parties to attend a progreffice of family court commissioner as the directoder par(a)
underthis paragraph artthere is evidence that one or both of ther (0).

partieshave engageth interspousal batternas described in's.  (2) DuTies. A director of family court services designated
940.190r940.20 (1m)or domestic abuse, as defined i8%53.12 undersub.(1m) shall administer a family court serviceicé if

(1) (am) the courtmay not require the parties to attend the prasuchan ofice is established under syB) (a)or (b). Regardless
gramtogether or at the same time. of whether the dice is established, the director shall:

(b) During the pendency of an action to determine the paternity(a) Employ stafto perform mediation and to perform any legal
of a child, or an action f#cting the family for which the underly custodyand physical placement studgrvices authorized under
ing action was an action to determine the paternity of a chilig if sub.(14), arrange and monitor stafaining, andassign and moni
court determines that it is appropriate and in the best interest oftthrestaf case load.
child, the court, on its own motion, may order either or both of the () Contract under suB) (c)with aperson or public or private
partiesto attend a program specified by the court providing-traigntity to perform mediation and to perform any legal custody and
ing in parenting or coparenting skills, or both. physicalplacement study services authorized under @ub).

(c) A program under paga) or (b) shall be educational rather  (c) Supervise and perform mediation and any legal custody
.thantherapeutlc in nature and may not exceed a totallof 4 hodfdphysical placement study services authorizeder sub(14),
in length. The partieshall be responsible for the cost, if a0  andevaluate the quality of the mediation or study services.
attendanceat the program. The court may specifically assign (4 Administer and manage funding for family cosetvices.
responsibilityfor payment of any cost. No facts or information (3) MEDIATION PROVIDED. Mediation shallbe provided in
obtainedin the course of the program, and no report resulting from in this state by f the followi P 3
the program, is admissible in any action or proceeding. evigczuggjr':y nl1$a3s/ 2siagii:t?);c:‘amﬁy iooévé?ﬁcr::?; o

(d) Notwithstanding s767.35 (1) the court may require the : C A
partiesto an action décting the family in which a minor chilid providemediation in the_‘t county ) .
involved to attend a program undgar (a) or (b) as a condition _(b) Two or more contiguous counties may enter into a coepera
to the granting of a final judgment or ordertire action décting  tive agreemento establish one family court serviceiaf to pro

the family. vide mediation in those counties.

(e) A party who fails to attend a program ordeneder par(a) (c) A director of family court services designated under sub.
or (b) or pay costs specifically ordered under. farmay be pro (M) may contract with any person or public or privatgity,
ceededagainst under ci785 for contempt of court. locatedin a county in which the director administers family court

(2) CLASSESON PARENTING. (a) During the pendency af servicesor in a contiguous countyo provide mediation in the

divorce or paternity action, the court may order the parties f:é)untyln which the person or entity is Iocated._ .
attendaclass that is approved by the court and that addresses sucf#) MEDIATOR QUALIFICATIONS.  Every mediatorassigned
issuesas child development, family dynamics, how paresgah  Undersub.(6) (a)shall have not less than 25 hoursrediation
ration affects a childs development, and what parents can do {&ainingor not less than 3 years of professional experience-in dis

makeraising a child in a separated situation less stressful for fd€resolution. Every mediator assigned under gijaa)shall
child. avetraining on thelynamics of domestic violence and thieets

(b) The court may not require the parties to ateuthss under of domestic violence on victims dbmestic violence and on chil

this subsection as condition to the granting of the final judgmen{jren' . .
or order in the divorce or paternity action, howeties court may  (5) MEDIATION REFERRALS. (2) Except as provided in s8)
refuseto hear a custody or physigalhcement motion of a party (b) in any action décting the familyincluding a revision of judg
who refuses to attend a class ordered under this subsection. mentor order under §.67.451or 767.59 in whichit appears that

(©) 1. Except as provided in sut@l, the parties shall be legal custody or physical placement is contested, the court shall

- ; referthe parties to the director of family court servicegpfussible
responsiblefor any C_OSt of attending the ,Cla,ss' mediationof those contested issues. The court shall inform the
2. If the court finds that a party is indigent, any costs thaktiesof all of the following:

would be the responsibility of that party shall be paid by the 1. That the confidentiality ofommunications in mediation

county. . . . . .
History: 1993 a. 2251997 a. 451999 a. 92001 a. 612003a. 1302005 a. 443 is waived if the parties st|pulate under S(llﬂ) (C)that the person

$5.5910 63, 180 Stats. 2005 s. 767.401. who provided mediation to the parties may also conduct the legal
custodyor physical placement study under s(ilt).

767.405 Family court services. (1) DEerINITIONS. In this 2. That thecourt may waive the requirement to attend at least

section: one mediation session if the court determirlest attending the
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sessionwill causeundue hardship or would endanger the healdrty division, maintenance, or child support may be considered
or safety of one of the parties and the bases on wiicbourt may duringthe mediation unless all of the following apply:
makeits determination. (a) The property division, maintenanceatild support issue
(b) If both parties to any actionfa€ting thefamily wish to is directly related tdhe legal custody or physical placement issue.
havejoint legal custody o child, either party may request that (b) The parties agree in writing to consider the propeistiy
the court refer the parties to the directorfaiily court services sjon, maintenance or child support issue.
for assistancen resolving any problem relating to joint legal €us 10y powersanD DUTIES OF MEDIATOR. A mediator assigned
tody and physical placement of the child. Upon request, the coyfjersub.(6) (a)shall be guided by the best interest of the child
shallso refer the parties. _ _ andmay do any of the following, at his or her discretion:
(c) A person who is awarded periods of physical placement or i3y |nclude the counsel of any party or any appointed guardian
achild of that person, a person witisitation rights, or a person 44 jitem in the mediation.
with physical custody of a child may notify a circuit court eom . : . . .
missionerof any problem he or she has relating to any of the ?e(g)anltnterwew any child of the parties, with without a party
matters. Upon notification, the circuit court commissioner ma: S . . .
refer any person involved in the matterthe director of family . (€) Requirea party to provide written disclosure of facts relat
courtservices for assistance in resolving the problem. ing to any legal custody or physical placement issue addressed
mediation,including any financial issue permitted to be consid
(6) AcTion uPON REFERRAL. (a) Whenever a court refers red
party to the director of family court services for possible medr =" i
ation, the director shall assign a mediator to the case. The-media(d) Suspend mediation when necessary to enable a party to
tor shall provide mediation if he or she determines that it is appRPtainan appropriate court order or appropriate therapy ,
priate. If the mediator determines that mediation is not (€) Terminate mediation if a party does not cooperate or if
appropriatehe or she shall so notify tleurt. Whenever a court mediationis notappropriate or if any of the following facts exist:
refers a party to the director of family court services for any other 1. There is evidence thatparty engaged in abuse, as defined
family court service, the director shall take appropriate actionitos.813.122 (1) (a)of the child, as defined in 48.02 (2)
provide the service. 2. There is evidence of interspousal battery as described
(b) Any intake form that the family court services requires theders.940.190r 940.20 (1mjor domestic abuse as defined in s.
partiesto complete beforeommencement of mediation shall asi813.12(1) (am)

each party whether either of the parties has engagetérspou 3. Either party has a significant problem with alcohadiarg
salbattery as desc_:ribed in 840.190r 940.20 (1m)ordomestic abuse.
abuseas defined in $813.12 (1) (am) 4. Other evidence which indicates one of the parties’ health

(7) PrIvATE MEDIATOR. The parties to any actiorfeéting the or safety will be endangered if mediation is not terminated.
family may at their own expense, receive mediation services from (1) Mepiation AGREEMENT. (a) Any agreement that resolves
amediator other thaone who provides services under Si#). jssyesof legal custody or periods physical placement between
Parties who receive services from a mediator under this Subsgg parties and that is reached as a result of mediation under this
tion shall sign and file with the director of family court servicegectionshall be prepared in writing, reviewed by the attorifey
andwith the court a written notice stating the mediatoameand  any, for each party and by any appointed guardian ad litem, and
the date of the first meeting with the mediator submittedto thecourt to be included in the court order as a stipula

(8) INITIAL SESSIONOF MEDIATION REQUIRED. (&) Except as tion. Any reviewing attorney or guardian ad litestmall certify on
providedin par (b), in any action décting the familyincluding the mediation agreement that he or she reviewed it, and the-guard
an action for revision of judgment or order unde787.451or ianad litem, if anyshall comment on the agreembased on the
767.59 in which it appears that legal custoolyphysical place bestinterest of the child. The mediator shall certify that the-writ
mentis contested, the parties shall attabtbast one session withten mediation agreemenmiccurately reflects the agreement made
a mediator assigned under s(@6) (a) or contracted with under betweenthe parties. The court may approvaeject the agree
sub.(7) and, if the parties and the mediator determine that continent,based on the best interest of the chilthe court shall state
uedmediation is appropriate, no court may hold a trial of or a fingl writing its reasons for rejecting an agreement.
hearingon legal custody or physical placementil after medi (b) If after mediation under this section the partiesiot reach
ationis completed or terminated. agreemenbn legal custody or periods of physical placement, the

(b) A court mayin itsdiscretion, hold a trial or hearing withoutpartiesor the mediator shall so notify the couxcept as pro
requiringattendance at the session under(paif the court finds videdin s.767.407 (1) (am)the court shall promptly appoint a
that attending the session will cause undue hardship or wogdardianad litem under s/67.407 Regardless of whether the
endangethe health or safety of one of the parties. In making itourtappoints a guardian ad litem, the court shall, if appropriate,
determinatiorof whether attendance at thession would endan refer the matter for a legal custody or physical placement study
gerthe health or safety of one of the parties,dbert shall con undersub.(14). If the parties come to agreement on legal custody

sider evidence of the following: or physical placement after the matteas been referred for a
1. That a party engaged in abuse, as definedsih®122 (1) Study,the study shall be terminated. The parties may return to
(a), of the child, as defined in 48.02 (’2) mediationat any time before any trial of or finlagaring on legal

. custodyor periods of physical placement. If the parties return to
2. Interspousal battery as described und@4@.190r940.20 P ;
; : : mediation,the county shall collect any applicable fee under s.
(Im)or domgstlc abuse as defl.ne(.j.lr8:153.12 1) (am) 14615 y Yy app
3. That either party has a significant problem with alcohol or (13) POWERSOF COURT. Except as provided in sulg), refer

drugabuse. ) o ring parties to mediation under thégction does not f&ct the
_ 4. Any other evidence indicating that a pastiyealth or safety powerof the court to make any necessary order relatitige par
will be endangered by attending the session. tiesduring the course of the mediation.

(c) The initial session under pga) shall be a screening and  (14) LEGAL cUSTODYAND PHYSICAL PLACEMENTSTUDY. (a) A
evaluationmediation session, including screening for domestiguntyor 2 or more contiguous counties shall provide legal cus
abuseto determine whether mediation is appropriate and whethggy and physical placemestudy services. The county or ceun
both parties wish to continue in mediation. ties may elect to provide these services by any of the means set

(9) PRrROHIBITED ISSUESIN MEDIATION. If mediation isprovided forth in sub.(3) with respect to mediation. Regardless of whether
by a mediator assigned under s{).(a) no issueelating to prop  acounty so elects, whenever legal custody or physical placement
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of a minor child is contested and mediation under this sectioraisdthe court shall appoint a guardian ad litem, if ahthe fol
notused or does not result in agreement between the parties, tovaing applies:

any other time the court considers it appropridie court may 1. Aid is provided under €6.261 48.57 (3m)or(3n), 49.19
ordera person or entity designated by the county to investigate 8149.45 on behalf of the child, or benefits are provided to the

following matters relating to the parties: child’s custodial parent undess.49.141to 49.161, but the state
1. The conditions of the chik’home. andits delegate under 49.22 (7)are barred by a statute of limita
2. Each partys performancef parental duties and responsitio_ns from commencing an action under&7.80on behalfof the
bilities relating to the child. child

2m. Whether either party has engaged in interspousal hattery 2. An application for legal services has bédiged with the
asdescribed in $940.190r 940.20 (1m) or domestic abuse, aschild support program under49.22on behalf of the child, but the
definedin s.813.12 (1) (am) stateand its delegate under49.22 (7)are barred by a statute of

3. Any other matter relevant to the best interest of the chififnitations from commencing an action undet67.80on behalf

o o . of the child.
(b) The person or entity investigating the parties undefgar . . . .
shallcomplete the investigation and submit the results to the court (4) A guardian ad litem appointed under. gay shall bring an
The court shall make theesults available to both parties. Théctionor motion for the determination of the chdddaternity if

reportshall be a parof the record in the action unless the couff!¢ guardian ad litem determinéiat the determination of the
ordersotherwise. child’s paternity is in the child'best interest.

his(€) Nothing in this subsection prohibits the court from making
mporary order under 867.225that concerns the child before
guardian ad litem is appointed or before guardian ad litem

(c) No person who provided mediation to the parties under t
sectionmay investigate the parties under this subsection unl
each party personally so consents by written stipulation aft . . X
mediationhas endednd after receiving notice from the perso hasrrrl]ade a recommedndatlo_n tﬁ thbe court, if the fcdr?rermlges
who provided mediation that consemaives the inadmissibility thatthe temporary order is in the best interest of the child.
of communications in mediation unde©94.085 (2) TIME FORAPPOINTMENT. The court shall appoint a guardla_n

History: 1987 a. 3551980 a. 561991 a. 269Sup. Ct. Order N@3-03 179 Ws. ~ ad litem undersub.(1) (a) 1.or (b) whenever the court deems it
2dxv; 1995 a. 275343 1999 a9; 2001 a. 61109 2003 a. 1302005 a. 443s.8,  appropriate. The court shall appoint a guardian ad litem under

56, 57, 181, Stats. 2005 s. 767.405. . e .
NOTE: 1987 Wis. Act 355 which created this section, contains explanatory SUb'(l) (a) 2.atthe tlme. SpeCIerd '.n 867.405 (12) (b)qnless
notes. uponmotion by a party ats own motion the court determines that

NOTE: 2005 Wis. Act 443 which affected this section, contains explanatory earlierappointment is necessary

notes. : :

Judicial Council Note, 1993.Subsections (5) (a) and (14) (c) are amended (3) Q'.JALIF'CATIONS: The g.uardlan ad litem shall be .an at.tor
becausehe rule ofinadmissibility under s. 904.085 is not a privilege; it is waivabld1ey admitted to practice in this state. No person who is artinter
only if the parties stipulate that the mediataay conduct the custody investigation. estedparty in a proceeding, appears as counsel in a proceeding on

) ) ) ) behalfof any party or is a relative or representative of an interested
767.407 Guardian ad litem for minor children. party may be appointed guardian ad litem in that proceeding.

(1) APPOINTMENT. (a) The court shall appoint a guardian ad litem (4) RESPONSIBILITIES. The guardian ad litem shall be an advo

for a minorchild in any action décting the family if any of the  catefor the best interests of a minor child as to patereigal cus
following conditions exists: _ tody, physical placement, and support. The guardian ad litem
1. The court has reason for special concerto dise welfare shall function independentlyin the same manner as an attorney

of a minor child. for a party to thection, and shall considémut shall not be bound
2. Except as provided in pgam), the legal custody grhysi by, the wishes of the minahild or the positions of others as to the

cal placement of the child is contested. bestinterests of the minor child. The guardian ad litem shal con
(am) The court is not required to appoirguardian ad litem Siderthe factors under $67.41 (5) (am)subject to s767.41 (5)

under par(a) 2.if all of the following apply: (bm), and custody studies undei767.405 (14) The guardian ad

1. Legal custody or physical placement is contested in %Wm shall investigate whether theresigdencehat either parent

; ; ; asengaged in interspousal batteag described in 940.190r
38292550?17%%£gal custody or physical placement unsler 940.20(1m), or domestic abuse, as defined i8%3.12 (1) (am)

s . andshall report to the court on the results of the investigation. The

2. The modification sought would netibstantially alter the o, gianad litem shall review and comment to the court on any
amountof time that a parent may spend with his or her child. e gjationagreement and stipulation made ursl@67.405 (12)

3. The court determines any of the following: andon any parenting plan filed undef767.41 (1m) Unless the

a. That the appointment of a guardian ad litem will not assishild otherwiserequests, the guardian ad litem shall communicate
the court in the determination regarding legal custodgtossical  to the court the wishes of the child as to théd’s legal custody
placemenbecause the facts or circumstances of the case makeathphysical placement under#7.41 (5) (am) 2.The guardian
likely determination clear ad litem has none of the rights or duties of a general guardian.

b. That a party seeks the appointment gfiardian ad litem (4m) STATUSHEARING. (a) Subject to paib), at any time after
solely fora tactical purpose, or for the sole purpose of delag 120days after a guardian ad litem is appointed under this section,
not for a purpose that is in the best interest of the child. aparty may request that the court schedule a status healeiep

(b) The court may appoint a guardian ad litem for a minor chill the actions taken and work performed by the guardian ad litem
in any action décting the family if the childi legal custody or in the matter
physicalplacement is stipulated to be with any person or agency(b) A party maynot sooner than 120 days after a status hearing
other than a parent of the child drat the time of the actiothe under this subsection is held, request thla¢ court schedule
child is in the legal custody of, or physically placeith, any per anotherstatus hearingn the actions taken and work performed
sonor agency other than the chadbarent by prior order or by by the guardian ad litem in the matter
stipulationin this or any other action. (5) TERMINATION AND EXTENSION OF APPOINTMENT. The

(c) The attorney responsible for suppenforcement under s. appointmenbf a guardian ad litem under sb) terminates upon

59.53(6) (a)may request that the court appoint a guardian ad litehre entry of the court final order or upon the termination of any
to bring an action or motioon behalf of a minor who is a nonmari appealin which the guardian ad litem participates. The guardian
tal child whose paternity has not beaocknowledged under s. ad litem may appeal, may participate in an appeal ordoaek
767.805(1) or a substantially similar law of another state or-adjther. If an appeal is taken by any party and the guardian ad litem
dicatedfor the purpose of determining the patermifythe child, choosesot to participate in that appeal, he or she shalirvith
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the appellate court a statement of reasons for not participatinglhe courts power to appropriate compensation dourt-appointed counsel is

: : f ) [ . necessaryor the efective operation of the judicial system. In ordering compensation
IrrESpeCtlvmf the guardlan ad litern'decision not to participate for court-ordered attorneys caurt should abide by the s. 977.08 (4m) rate when it

in an appeal, the appellate court may order the guardian ad li@/retain qualified, &ctive counsel at that rate, but should order compensation at
to participate in the appeal. At any time, the guareihiitem, any therate undeSCR 81.01or 81.02 or a higher rate when necessary to sedetie¢
party or the person for whom the appointmem&me may request counsel Friedrich v Dane County Circuit C92 Ws. 2d1, 531 N.W2d 32(1995).

H . . : Thedenial of a child request to intervene in a divorce action was correct. The
in writing that thecourt extend or terminate the appointment (Huardianad litem fulfills the requirement that a childestitled to representation.

reappointment.The court may extend thappointment, or reap Joshuz. v. Nancy K.201 Ws. 2d 655549 N.W2d 494(Ct. App. 1996)94-3420
point a guardian ad litem appointed under this section, after th@uasi-judiciaimmunity extends to a guardian ktém’s negligent performance

final order or after the termination of the appeal, but the court sH gfg;";gfz%rggeedmg- Paige K. BMolepske219 Ws. 2d 418580 N.W2d 289
specificallystate the scope of the responsibilities of the guardiaiijngersub. (6), if only one of the parties is indigent, the court natyorder the

ad litem during the period of that extension or reappointment. county or the indigent party to pay guardian ad litem f@ése courts only option

. . is to order the non-indigent party to payimsted v Circuit Court for Dane County
(6) CompensaTioN. The guardian ad litem shall be compen; oo app 261,240 Ws. 2d 197622 N.w2d 29 00-0620

satedat a rate that the court determines is reasonablecdure  Thequasi-judicial immunity o& guardian ad litem describecHige K.B.applies
shall order either or both parties to pay all or any pathe cora  only to liability for the negligent performance of his or her duties, not as a shield

pensatiorof the guardian ad litem. In addition, upon motion bgggg‘@‘f‘ﬁgg'zrggozsédvs\g‘Czt('jogggzgfla'l'\ﬁ{,‘\*[ztg gg%g_cz";ﬁorm" vLuebke,

the guardian ad litem, the court shall order either or both partieshe guardian ad litem is an advocate for the chilakst interest, not a fact—finder
to pay the fee for an expert witness used by the guardibiteig] or a consultant for the court trial court may decide, in individual cases, to weigh

; i ; ; uardians recommendation more heavily than the other statutory factors, but the
if the guardian ad litem shows that the use of the expert Isneﬁﬁtcannot rewrite the statute ¢eeate a fixed hierarchy of factors. Goberville v

saryto assist the guardian ad litem in performingdriger fune  Goberville, 2005 Wi App 5880 Ws. 2d 405694 N.W2d 405 04—2440

tionsor duties under this chaptelf both parties are indigent, the The*why” behind appointing guardians ad litem for childierivorce proceed

courtmay direct thathe county of venue pay the compensatioigs. Podell, 57 MLR 103.

andfees. If the court orders a county to pay the compengaition )

the guardian ad litem, the amouatdered may not exceed the’67.41 Custody and physical placement. (1) GENERAL

compensatiomaid to private attorneys undet93.7.08 (4m) (h) PROVISIONS. (a) Subject to ct822, the question oé childs cus

The court may order a separate judgment foraheunt of the tody may be determined as an incidefiny action décting the

reimbursemenin favor of the county and against the party o pafamily or in an independent action for custodihe efect ofany

ties responsible for the reimbursement. The court may enforcedgéerminationof a childs custody is not binding personally

ordersunder this subsection by means of its contempt power againstany parent or guardian unletse parent or guardian has
History: Sup. Ct. Order50Wis. 2d vii (1971)1977 c. 105299 1979 c. 3s. beenmade personallgubject to the jurisdiction of the court in the

50,92 (4} 1979 c. 1961979 c. 35%.39; Stats. 1979 s. 767.045987a. 355 Sup. i i ifi
Gt Ordet 151 W, 20 xxv (1989)1993 216 48T 1995 a. 27201 289 404 1997 action as provided under c801 or has beemotified under s.

a.105 191 1999 a. 92001 a. 612003 a. 1302005 a. 443. 25 Stats. 2005 s. 822.08 as provided irs.822.06 Nothing in this chapter may be
767.407. construedo foreclose a person other than a parent who has physi

Judicial Council Note, 1990:This section clarifies and expands s. 767.045, as { H i
wasamended byt987 Wisconsin Act 355 It also incorporates the substance of s.eal CUStOdy of a child from proceEdlng under 882

809.85into it. Sub. (1) (a) specifies the situations in which the court is required toNOTE: Par (@) is shown as affected by 2 acts of the 200336bnsinlegislature
appointa guardian ad litem. Sub. (1) (a) 1. reflects the desirability of broad discret@td as merged by the evisor under s. 13.93 (2) (c).

for tr;ﬁ couqt to apr?ociinttha %Uardiét‘_n a? litem. _Otf Specié:j'_iﬁmﬂz- I'(tl) (b). Whri:e _Ithe i (b) In rendering a judgment of annulment, divorce, legal-sepa
courthas always had the discretion to appoint a guardian ad litem in such situatignss : ; . . . :
the committee concluded that it is desirable to specifidaliytify these situations falion, or paternityor in rendering a judgment in an action under

asrequiring special attention. s.767.001 (1) (e)767.501 or 767.805 (3) the court shall make
Sub. (2) is the present law which takes into account the need for mediation. such provisions as it deems just and reasonable concerning the

Sub.(4) defines the role of the guardianlieim. It clarifies that the responsibility i i i
is as an advocate for the best interests of the child. It emphasizes the need folretgaI custody and physical placement of any minor child of the

guardianad litem to function independentlyhile giving broad consideration to the paﬁies,as provided in this section.

views of others, including the children, social workers and the like. It also specifies (1m) PARENTING PLAN. In an action foennulment, divorce. or
thatthe guardian atitem shall function in the same manner as the lawyer for a pal . ’ !

Among other things, this means that the guardian ad litem communicates with iggal separation, an action tetermine paternifyor an action

courtand other lawyers in the same manner as a lawyer for apas$gnts informa unders.767.001 (1) (e)767,501 or767.805 (3,) in which |ega|
tion on relevant issuehrough the presentation of evidence or in other appropria ¢ f #
waysand generally functions as the lawyer for a parythis case the “party” is the Eustodyor physical placement is contested, a party seeking sole

bestinterests of the children. Su#) also enumerates specific duties to emphasizel’ joint legal custody or periods of physical placement shalll file
their particular importance. a parenting plan with the court before any pretrial conference.

Thediscretion for the guardian ad litem to communicate the wishes of the childgt : - ;
sub.(4) was added i©987 Wsconsin Act 355as was much of sub. (6). These areE}(Ceptfor cause shown, a party requwed to file a parenting plan

unchanged. underthis subsection who does not timely file a parenting plan
Sub.(5) specifies that the appointment terminates at the final order or the-conaiaivesthe right to object to the other pagyparenting plan. A

sionof the appeal unless the court otherwise directs. The coure@ggoint or con i ; i i P
tinue the appointment of the guardian ad litem after this but is required to state 91aeremmg plan shall prowde informatiombout the foIIowmg

scopeof the responsibilities for such period. [Re Ordéeafve Jan. 1, 1990] questions:
If both spouses have ability to pagch should be required to contribute to the pay  (g) What legal custody or physical placemémt parent is
ment of the guardiaadlitem’s fee, with the percentage to be paid by each to be det (k) 9 y phy P P
minedin the courts discretion. &sch v Tesch,63 Wis. 2d 320217 N.Ww2d 647 eexing.
(1974). (b) Where the parent lives currently and where the parent

Whenthe guardiarad litems report was timely disclosed to both parties, the tri i i i i
court did not err in failing to introduce the report during a custody hearing. Aller?ﬁ;]tendsto live dunng the next 2 years. If there is evidence that the

Allen, 78 Wis. 2d 263254 N.W2d 244(1977). other parent engaged in interspousal batesylescribed under s.
An increaseof visitation rights from 24 days to 75 days per year haficerit ~ 940.190r 940.20 (1m,)or domestic abuse, as defined iB53.12

impactupon the welfare of the children to require the appointment of a guardian i idi i
litem. Bahr v Galonski80 Ws, 2d 72 257 N-W2d 869(1977). @) (am), with respect to the parent providing the parenting plan,

Theappointment of a guardian ad litem pursuant to sub. (1) and s. 891.39 (1)t parer_1t_ prowdlng the parenting plan 1S nOt_re_qu'red to disclose
is mandated when paternity is questioned and also when there are special concigsspecific address but only a general description of wheog he

Specialconcerns ariseshen a childs welfare is directly at issue, as is the case whe i i i i
anexisting family is disrupted. JohnsonJohnson157 Ws. 2d 490460 N.Ww2d Shecurrently lives and intends to live during the next 2 years.

166 (Ct. App. 1990). (c) Where the parent worlend the hours of employment. If
R /2 Eugr?ian ad litem n:a}{hn;)ht be caltled asl a witn?ss ina tcust0dd¥ proceedtin%. fiereis evidence that the other parent engaged in interspuatsal
.A.L. is to communicatwith the court as a lawyer for a party and to present-info ; ;
mation by presenting evidencelollister v Hollister, 173 Wis. 2d 413496 N.Ww2d ‘tery, as desc_rlbeo! under 840.190r 949'20 (1m)’ or domestic
642 (Ct. App. 1992). abuseas defined in $813.12 (1) (am)with respect to the parent
A guardian ad litem couldct in a separate action involving the child outside of thgroviding the parenting plan, the parent providing the parenting
court of original appointment even though another guardian ad litem had beﬁfbnis not requiredo disclose the specific address but onIy agen

appointedy the court when the separate action was brought. Interest of B&u&ion L
179Wis. 2d 114, 507 N.W2d 94(1993). eral description of where he or she works.
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(d) Who will provide any necessary child care when the parentthe best interest of the child to award joint or sole legal custody

cannotand who will pay for the child care. to that party The presumption under this subdivision may be
(e) Where the child will go to school. rebuttedonly by a preponderance of evidence of all of the fellow
(f) What doctor or health cafecility will provide medical care M9 _

for the child. a. The party who committed the battery or abuse has sdccess

fully completedreatment for batterers provided through a eerti
fied treatment program or by a certified treatment provider and is
not abusing alcohol or any other drug.

b. Itis in the best interest of the child for the party who-com
edthe battery or abuse to be awarded joint or sole legal cus

(g) How the childs medical expenses will be paid.
(h) What the childs religious commitment will be, if any

(i) Who will make decisions about the cteléducation, medi
cal care, choice of child care providers and extracurricular aCtiYﬁitt

ties_. ) . . tody based on a consideration of the factors under(Sufam)
() How the holidays will be divided. 2. If the court finds under subdl. that both parties engaged
(k) What the childs summer schedule will be. in a pattern or serious incident of interspousal baterdescribed

(L) Whether and how the child will be able to contact the othenders.940.190r 940.20 (1m)or domestic abuse, as defined in
parentwhen the childhas physical placement with the parent prcs.813.12 (1) (am)the partywho engaged in the battery or abuse
viding the parenting plan, and whelectronic communication, if for purpose®f the presumption under sutidis the party that the
any, the parent is seeking. courtdetermines was the primary physical aggresgoxcept as

(Lm) Whether equipment fgproviding electronic commu providedin subd3., in determining which party was the primary
nicationis reasonably available to both parents. physicalaggressqithe court shall consider all of the following:

(m) How the parent proposes to resolve disagreements related@. Prior acts of domestic violence between the parties.
to matters over which the court orders joint decision making. b. The relative severity of the injuries, if amyflicted upon

(n) What child support, family support, maintenance or oth@tarty by the other party in any of the prior acts of domestic vio
incometransfer there will be. lenceunder subd2. a.

(0) If there is evidence that either party engaged in interspousal ¢ The likelihood of future injury teither of the parties result
battery,as described under@40.190r 940.20 (1m)or domestic ing from acts of domestic violence.
abuseas defined in 813.12 (1) (am)with respect to the other ~ d. Whether either of the parties acted in self-defense in any
party, how the child will be transferred between the parties for tloé the prior acts of domestic violence under suba.
exerciseof physical placement &nsure the safety of the child and  e. Whether there is or has been a pattern of coercive and abu
the parties. sive behavior between the parties.

(2) CusToDY TO PARTY; JOINT OR SOLE. (&) Subject to pars. f. Any other factorthat the court considers relevant to the
(am)to (e), based on the best interest of the child and afier  determinatiorunder this subdivision.
sideringthe factors under sufb) (am) subject to sul(5) (bm) 3. If the court mustietermine under subg. which party was
the court may give joint legal custody or sole legastody of & the primary physical aggressor and one, but not both, of the parties
minor child. hasbeen convicted of a crime that was an act of domestic abuse,

(am) Except as provided in péd), the courshall presume that asdefined in s813.12(1) (am) with respect to the other partiie
joint legal custody is in the best interest of the child. courtshall find the partyvho was convicted of the crime to be the

(b) Exceptas provided in patd) and subject to pae), the primary physical aggressor
courtmay give sole legal custody only if it finds ththting so is 4. The presumption under suldd doesnot apply if the court
in the childs best interest and that either of the following appliefinds that both parties engaged in a pattern or serious incident of

1. Both parties agree to sole legal custody with the same p;aimersp.ousabattery or dome_stic abuse _but the court determines
2. The parties do not agree to sigal custody with the same thatneither party was the primary physical aggressor
party, but at least one party requestsie legal custody and the (€) 1. In this paragraph, “service member” means a member
courtspecifically finds any of the following: of the national guard or of a reserve unit of the U.S. armed forces.
a. One party is not capable of performing parental duties and 2. If a party is a service membéne court may not consider
responsibilitiesor does not wish to have an active rolegising asa factor in determining the legal custody afhéld whether the
the child. servicemember has been or may be calledctive duty in the
b. One or more conditions exist at thiaie that would sub Y-S-armed forces and consequently is, or in the future witirbe

stantially interfere with the exercise of joint legal custody m%gg 2£’r§?er)‘tmggrc‘lat2§ :Se?’;%‘ige(;‘;?m‘; e, Act 47Land

c. The parties will not be able to cooperate in the future de@inumbered by the revisor under s. 13.93 (1) (b).
sion making required under an award of joint legal custoly ~ (3) CusTobyToAGENCYORRELATIVE. (@) If the interest of any
makingthis finding the court shall considedong with any other child'demands it, and if the court finds that neither parent is able
pertinentitems, any reasonsfefed by a party objecting to joint to care for the child adequately or that neither parent is fit and
legal custody Evidence that either party engaged in abuse, ggperto have the care and custody of the child, the court may
definedin s.813.122 (1) (a)of thechild, as defined in 48.02 (2)  declarethe child to be in need of protection or services and transfer
or evidence of interspousal batteag described under®0.19 |egal custody of the child to a relative of the child, as defined in
or 940.20 (1m)or domestic abuse, as defined ir8%3.12 (1) s.48.02 (15)to a county department, as defined undeg02
(am), creates a rebuttable presumption thatparties will not be (2q), or to a licensed child welfare agend§ the court transfers
ableto cooperate in the future decision making required. legal custody of a child under this subsection, in its order the court
(c) Except as provided in p&d), the court may not give sole shallnotify the parents of any applicable groundstémination
legal custody to a parent who refuses to cooperate with the otbéparental rights under 48.415
parentif the court finds that the refusal to cooperate is unreason (b) If the legal custodian appointed under. f&¥is an agengy
able. theagency shall report to the court on the status of the child at least
(d) 1. Except as provided in suldd. if the court finds by a pre onceeachyear until the child reaches 18 years of age, is returned
ponderancef the evidence that a party has engaged in a pattéorthe custody of a parent or is placed under the guardianship of
or serious incident of interspousal batteagdescribed under s. anagency The agency shall file an annual report no less than 30
940.190r940.20 (1m)or domestic abuse, as defined iB%X3.12 daysbefore the anniversary of the date of the ordhem agency
(1) (am) pars(am), (b), and(c) do not apply and there is a rebut mayfile an additional report at any time if it determines that more
table presumption that it is detrimental to the child and contrafyequentreporting is appropriate. A report shall summarize the
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child’s permanency plan and the recommendations afetfiew dian. Subject to paréom) and(c), thecourt shall consider the fol
panelunder s48.38 (5) if any. lowing factors in making its determination:

(c) The court shall hold a hearing to review the permanency 1. The wishes of the chilslparent or parents, as shown by any
planwithin 30 days after receiving a report under (igr Atleast stipulationbetween the parties, any propogeaenting plan or
10 days before the date of the hearing, the court shall proviaieylegal custody or physical placement proposal submittéteto
noticeof the time, date anpurpose of the hearing to the agencgourtat trial.
phatprepared the report, the chéqﬂqrents, the child, if he orshe 2. The wishes of the child, which may be communicated by
is 12 years of age or oveand the child foster parent, treatmentthe child or through the child’guardian ad litem or other appro
fosterparent or the operator of the facility in which the child is livpriate professional.
Ing. 3. The interaction and interrelationship of the child with his

(d) Following the hearing, the court shall make all of the detesr her parent or parents, siblings, and any opieeson who may
minationsspecified under €18.38 (5) (cyand, if it determines that significantly affect the child$ best interest.
analternative placement is in the chddjest interest, may amend 4. The amounand quality of time that each parent has spent
the order to transfer legaustody of the child to another relativewith the child in the past, any necessary changes to the parents’
otherthan a parent, or to another agency specifigger par(a).  custodialroles and any reasonable life—style changes thatent

(e) The chages for care furnished to a chilhose custody is proposego make to be able to spend time with the child in the
transferredunder this subsection shalk pursuant to the proce future.
dure under s.48.36 (1)or 938.36 (1)except as provided in's. 5. The childs adjustment to the home, school, religion and
767.57(3). community.

(4) ALLOCATION OF PHYSICAL PLACEMENT. (a) 1. Excepas 6. The age of the child and the créldlevelopmental and edu
providedunder par(b), if the court ordersole or joint legal cus cationalneeds at diérent ages.
tody under sub(2), the court shall allocatgeriods of physical 7. Whether the mental or physical health of a pariynor
placemenbetween the partigs accordance with this subsectionchilg, or other person living in a proposed custodialisehold

2. In determining the allocation of periods of physjglaice  negativelyaffects the childs intellectual, physical, or emotional
ment,the court shalllconsider each case on the basis tidtors  well-being.
in sub.(5) (am) subject to sub(5) (bm) The court shall seta g The need for regularly occurring and meaningful periods

placementschedule that allows the child to have reguladgur  of physical placement to provide predictability and stability for
ring, meaningful periods gbhysical placement with each parenthe child.

andthat maximizes the amouat time the child may spend with g 1he availability of public or private child care services.

each parent, taking into account geographic separation and 10. The cooperation and communication between the parties

accommodation$or different households. .
o i . . _.and whether either party unreasonably refuses to cooperate or
(b) A child is entitled to periods of physical placement wit o?wmunicatewith the other party

both parents unless, after a hearing, the court finds that physica .
. : - 11. Whether each party can support the other [gargjation
placementwith a parent would endanger the clslghysical, ship with the child, including encouraging and facilitating-fre

mentalor emotional health. . ) .quentand continuing contaetith the child, or whether one party
() Nocourt may deny periods of physical placement for fails jikely to unreasonably interfere with the childontinuing rela
ureto meet, or grant periods of physical placementifeeting, tionshipwith the other party
anyfinancial obligation to the child oif the parties were married, 12. Whether there is evidence thaparty engaged in abuse
to the former spouse. _ asdefined in s813.122 (1) (a)of the child, as defined in 48.02
(cm) If a court denies periods of physical placement under this).
sectionthe court shall give the parent that was denied periods of 15, Whether any of the following haceiminal record and
physicalplacement the warning provided unde48.356 whetherthere is evidence that any of tflowing has engaged
(d) If the court grants periods of physiqaicement to more in abuse, as defined in&13.122 (1) (g)of the child or any other
than one parent, it shall order a parent with legal cus@uly child or neglected the child or any other child:
physicalplacement rights to provide the notice required unders. 5 A person with whom a parent of the child has a datieg
767.481 (1) _ _ tionship,as defined in $813.12 (1) (ag)
(€) If the courtgrants periods of physical placement to more 1, - A person who resides, has resided, or will reside regularly

thanone parent, the court may grant to either or both parents a Santermittently in a proposed custodial household.
Z?jrr}ﬁbIteﬁéngtl;]rgrofailggrog:i%ggrg;nug]l(;?;g)j?azéteLfgrs]?\r;vz#%lethheours 13. Whether there is evidence of interspousal battery as

nng r p periods or pnysical escribedunder s940.190r 940.20 (1m)or domestic abuse as
child. Electronic communication with the child may be used on

! ; - efinedin s.813.12 (1) (am)

to supplement a parestperiods of physicgllacement with the . S .
child. Electronic communication may not be used as a replace 14 Whether either party has or had a significant problem with
mentor as a substitute for a parengieriods of physical placementd/coholor drug abuse. . o o
with the child. Granting a parent electronic communication with _ 15. The reports of appropriate professioridmitted into
the child during the other parestperiodsf physical placement €vidence.
shall be based on whether it is in the chiidbest interest and 16. Such other factors as the court may in each individual case
whetherequipment for providingelectronic communication is determineto be relevant.
reasonablyavailable to both parents. If the court grants electronic (bm) If the court finds under sulf2) (d) that a parent has
communicationto a parent whose physicplacement with the engagedn a pattern or serious incident of interspousal bathsry
child is supervised, the court shall also require thajptrents describedunder s940.190r 940.20 (1m) or domestic abuse, as
electroniccommunication with the child be supervised. definedin s.813.12 (1) (am)the safety and well-being of the

(5) FACTORS IN CUSTODY AND PHYSICAL PLACEMENT DETER-  Child and the safety of the parent who was the victim obditery
MINATIONS. (am) Subject to pargbm) and(c), in determining or abuse shall be the paramount concerns in determining legal cus
legal custody and periods of physical placement, the court shi@gly and periods of physical placement.
considerall facts relevant to the best interest of the child. The (c) If a parent is a service mempas defined in suk2) (e) 1,
court may not prefer one parent or potential custodian theer the court may not consider as a factor in determining the legal cus
otheron the basis of the sex or race of the parent or potensitd  tody of a child whether the service member has been or may be
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calledto active duty in the U.S. armed forces and consequiently 5. If the party who committed the battery or abuse has a-signif
or in the future will be or may be, absent from the sermeetr icant problem with alcohol or drug abuse, prohibiting that party

ber’s home. from being under the influence of alcohol or any controlled sub
NOTE: Par. (c) was ceated as s. 767.24 (5) (c) 18005 Wis. Act 471and  stancewhenthe parties exchange the child for periods of physical
renumbered by the revisor under s. 13.93 (1) (b). placement and from possessing or consuming alcohol or any con

(6) FINAL ORDER. (@) If legal custody or physical placemenirolled substance during his or her periods of physical placement.

is contested, the court shall state in writing why its findings-relat g Prohibiting the party who committed the battery or abuse
ing to legal custody ophysical placement are in the best interegf, having overnight physical placement with the child.

of the child. . " 7. Requiring the partywho committed the battery or abuse to
(am) In making an order of joint legal custodypon the posta bond for the return and safety of the child.

requestof one parent the court shall specify major decisions 8. Imposing any condition not specified in sutigo 7. that

additionto those specified under&57.001 (2m) the court determines is necessary for the safety and well-being of

__(b) Notwithstanding s767.001 (1s)in making an order of yhe child or the safety of the party who was the victim of the battery
joint legal custodythe court may givene party sole power t0 5 o1y se.

make specified decisions, while both parties retain equal rlghts(7) ACCESSTO RECORDS. (a) Except under pafb) or unless

andresponsibilities for other decisions. . . A
. .. . otherwiseorderedby the court, access to a chilahedical, dental
(c) In making an order of joint legal custody and periods afyqschool records is available to a parent regardless of whether
physicalplacement, the court may specify one parent as the RH? parent has legal custody of the child.
0

mary caretaker of the child and one home as the primary home . . .
the child, for the purpose of determining eligibility for aid under (b) A parent who has been denied periods of physical place

s twith a child under this sectias subject to s118.125 (2) (m)
s.49.190r benefits under s49.141t049.161or for any other pur men S \
posethe court considers appropriate. with respect to that child’school records, §1.30 (5) (bm)with

respectto the childs court or treatment records, 55.23 with

_ (d) No party awarded joint legal custody may take any actioBspecto the childs records relating to protective services, and
inconsistentith any applicable physical placement orderless g 146 835with respect to the chils’patienthealth care records.

the court expressly author_lzes that action. .. (7m) MEDICAL AND MEDICAL HISTORY INFORMATION. (@) In

(e) In an order of physical placement, the court shall Spec'lfﬁ(aking an order of legal custodthe court shall order a parent
theright of each party to the physical control of the child iffisuf \yjo is ot granted legal custody of a child to provide to the court
cientdetail to enable a party deprived of tbatrol to implement egicaland medical historinformation that is known to the par
anylaw providing relief for interference with custody or parentgdnt The court shall send the information to the physician or other
rights. healthcare provider with primary responsibility for tihreatment

(f) If the court finds under suf®) (d)that a party hasngaged andcare of the child, as designated by the parent who is granted
in a pattern or serious incident of interspousal battargescribed legal custody of the child, and advise the physician or other health
unders.940.190r 940.20 (1m)or domestic abuse, as defined icareprovider of the identitpf the child to whom the information
$.813.12 (1) (am)the court shall state in writing whether the-prerelates. The information provided shaficlude all of the follow
sumptionagainst awarding joint or sole legal custody to fizaty ing:
is rebuttedand, if so, what evidence rebutted the presumption, and 1 The known medical history of the parent providing the
why its findings relating to legal custody and physjacement nformation, including specific information about stillbirtrsr
arein the best interest of the child. congenitalanomalies in the parestfamily, andthe medical histo

(9) If the court finds under suf®) (d)that a party has engagedries, if known, of the parents and siblings of the parent and any sib
in a pattern or serious incident of interspousal batterglescribed ling of the child who is a child of the pareakcept that medical
unders.940.190r 940.20 (1m,)or domestic abuse, as defined irhistoryinformation need not be provided for a sibling of ¢thid
$.813.12 (1) (am)and the court awards periods of physical placéf the parent or other person who is granted legatody of the
mentto both parties, the court shaltovide for the safety and child also has legal custodycluding joint legal custogyf that
well-beingof the child and for the safety of the party who s sibling.
victim of the battery or abuse. For that purpose the court, giving 2 A report of any medical examination that the parent provid
consideratiorto the availability of services or programs and to thg the information had within one year before the date of the
ability of the partywho committed the battery or abuse to pay fQ§rger.
ltho§eserV|ces or p_rotgr.ams, shall impose one or mbtae fok (am) The physician or other health care provider designated
owing, as appropriate: _ _ under par (a) shall keep the information separate fraher

1. Requiring the exchange of the child to occur in a protectggtbordskept by the physician or other health care providére
settingor in the presence of an appropriate 3rd party agrees informationshallbe assigned an identification number and main
by affidavit or other supporting evidence to assume the respongiinedunder the namef the parent who provided the information
bility assigned by the court and to be accountable to the court{9khe court. The patient health care records of the child that are
his or her actions with respect to the responsibility keptby the physician or other health camvider shall include

2. Requiring the child periods of physical placement witha reference to that name and identification numibehe child’s
the party who committed the battery or abuse to be supervisedgatienthealth care records are transferred to another physician
anappropriate 3rd party who agrd®safidavit or other support other health care provider or another health care fagithg
ing evidence tassume the responsibility assigned by the coudcordscontaining the information provided under.ga)y shall be
and to be accountable the court for his or her actions withtransferredalong with the child patient health carecords. Not

respecto the responsibility withstandings.1.46.$19 the informqtipn provided under péa)
3. Requiring the partwho committed the battery or abuse tdeednot be maintained by a physician or other health care pro
pay the costs of supervised physical placement. vider after the child reaches age 18.

4. Requiring the partwho committed the battery or abuse to (P) Notwithstanding ss146.81to 146.835 the information
attend and complet&y the satisfaction of the court, treatment foghallbe kept confidential, except only as follows:
batterergprovided through a certified treatment progranby a 1. The physician or othdrealth care provider with custody
certified treatment provider as condition of exercising his or herof the information, or any other record custodian at the regéiest
periodsof physical placement. the physician oother health care provideshall have access to the
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informationif, in the professional judgment of the physician or Thesub. (2) (ampresumption that joint legal custody is in the chiloest interest

: : H ppliesonly in initial legal custody determinations, not in modification determina
otherhealth care prowdethe information may be relevant to thqaions. The presumption that the current custody and physical placemangement

child’s medical condition. is in the childs best interest under s. 767.325 (1) (b) [now s. 767.451 (1) (b)] continues
1] H to apply in modification cases. AbbasRalmersheim, 2004 WI App 12875 Wis.
2. The physician or other health care provider melgase 4311685 N.W2d 546 02-3390

only that portion of the information, and only to a person, that théan agreement approved by the court and incorporated into the judgmegeaat
physicianor other health care provider determifgeselevant to impasse-breakinguthority to the guardian ad litem and farmtyurt counselor on

ilq’ H iti theissue of which school a child was to attend was consistent with the public policy
the child's medical condition. . . . favoring settlement in divorce cases. The particdimision was not reviewable by
(8) NoTicE IN JUDGMENT. A judgment which determinegle the court, but the other parent coultbve to modify the grant of power under s.

i i 767.325[now s. 767.451]. Lawrence Lawrence, 2004 WI App 17@76 Ws. 2d
legal custody or physical placement rights of any person 10 8 ea Mo 748 03-1690

minor child shall include notification of the contertfss.948.31 The court acted properly when it ordered ctiilsbport under the standard pereent
History: 1971 c. 149157,211; 1975 c. 39122 200,283 1977 c. 105418 1979  ageguideline, without a reduction under the shared-time payer provision, for a parent

€.32ss.50,92 (4) 1979 c. 196Stats. 1979 s. 767.24981 c. 3911985 a. 70176,  with care responsibility for 36% of overnight placements. Placement until 7:00 p.m.

1987a. 332s.64; 1987 a. 355364, 383 403 1989 a. 56.259 1989 a. 3591991 including an evening meal, is not equivalent to providavgrnight placement for

a.32 1993 a. 213446, 481, 1995 a. 77100, 275, 289, 343 375 1997 a. 35191,  purposef determininghe amount of placement with a parent. RdmpRumpf,

1999a. 9 2001a. 1092003 a. 1302005 a. 101174, 264, 2005 a. 443s.29,94t0  2004WI App 197,276 Ws. 2d 606688 N.W2d 699 03-2646

98, Stats. 2005 s. 767.42005 a. 475s.1t05; ss. 13.93 (1) (b) and (2) (c). Undersub. (1m) each parentastitied to a copy of the otherparenting plan. The
NOTE: 1987 Ws. Act 355 which made many changes in this section, contains trial court should not even consider custody and placement until both partiésmHave

a “legislative declaration” in section 1 and explanatory notes. the opportunity to revieweach othes plans. Guelig.\Guelig, 2005 WI App 212,
NOTE: 2005 Ws. Act 443 which affected this section, contains explanatory 287 Wis. 2d 472704 N.W2d 916 05-0346

notes. A pretrial conference under sub. (1m) does not include a scheduling conference.
It was reversible error fahe court to make a custody award when the court shoulffretrial conference” and “scheduling conference” are legal terms of art that refer to

have recognized the rule of comity and declined to exercise its jurisdiction. Sheri gffrenttypes of proceedingsuelig v Guelig, 2005 WI App 21287 Ws. 2d 472

V- Sheridang Ws. 2d 504223 N.-W2d 557(1974). SL’J\IbV(vlrznd) ?i%)gsoig??gl?eve the court of the obligation to articulate how its decision

5 enerl matethe chids bestircois vl be scrve by VG 2 Barepoar iy th cic st Interest f one arenio doss ot imal fie @ parening

posedright of a parent to custodgontrols. In a dispute between a father and Rlan,waives }ge ”ﬁht tﬁlg’tgect to the other %ans{lan. Sub. (5) (alm) r?qmres the

deceasethothers parents, the court erred in concluding that it must award custodgUrtto consider the child’best interests in absolute terms. Gueli@uelig,2005

: f App 212,287 Ws. 2d 472704 N.W2d 916 05-0346
to a natural parent unless the parent was unfit or unable to care for the child ub.(4) (a) 2. does not require a court o grant each parent equal placethent if

LaChapellv. Mawhinney 66 Ws. 2d 679225 N.W2d 501(1975). 4 L ! bl
The record of a temporary hearing may be relevant at a divorce heautrignot courtdetermines that the placement should be modified. In making modification
controlling. and neither party has the burden of proving a change in circu'mstanﬁ erminationsthe circuit court is tonaximize the amount of time a child spends with
to Warrantg:al change fronq thgtem oral QrdeneseFivKugseIM Wgs] 2d 636247 or her parents within an overall placement schedule, taking into account the best
N.W.2d 72(1976)9 porary ’ ’ interestsof the child, the presumption of the status quo under s. 767.325 (1) and (2)
o : i S ) now s. 767.451], the general factors listed in this section, and the particular factors
Thetrial court may not order a custodial parent to live in designated part of the s{igsq under sub. (5) (am) when relevamthe child. Vith respect to the modification
or else lose custodyGroh v Groh,110 Ws. 2d 117, 327 N.W2d 655(1983). of legal custody and physical placement orders, maximthiegmount of time can
In a custody dispute between a parent and a 3rd, pafgss the court finds that not be equated with the notion of equal placement. Landwé&andwehy 2006 WI
the parent is unfit or unable to care for the child, or that there are compelling reasgns ~ Wis. 2d 715 N.W2d 180 03-2555
for denying custody to the parent, the court must grant custody to the parent. Barsta§la custody dispute triggered byetition for guardianship between a birth parent
v. Frazier 118 Wis. 2d 549348 N.W2d 479(1984). anda non—parent, the threshold inquiry is whether the parent is unfit, unataleeto
A contract between a parent and a non—parent to transfer permanent custoélyr idie child, or there are compelling reasons for awarding custody to the non-parent.
unenforceablelnterest of Z.J.HL62 Ws. 2d 1002471 N.W2d 202(1991). Butsee Consideratiorof a minots nomination of a guardigaresupposes that the need for
Custodyof H.S.H-K,193 Ws. 2d 649533 N.W2d 419(1995) regarding unmarried aguardian has been established. If it is determined that the birth parent isafile@nd
persongontracting for visitation in a co—parenting agreement. to care for the child and no compelling reasons éxiappoint a non—parent guardian,
Revisionof the statute to allow joint custody in cases in which both parties did rideenthe minots nomination of a guardian becomes moot. Nicholas C.Julie R.
agreewas not a “substantial change in circumstances” justifying a change to jeint dus2006 WI App 19, ___ Ws. 2d ___ 719 N.W2d 508 05-1754
tody. Licary v. Licary, 168 Ws. 2d 686484 N.w2d 371(Ct. App. 1992). Custody—to which parent? Podell, Peck, First, 56 MLR 51.
Section767.001 (2m) confers the right to choose a chilelligion on the custodial ~ The best interest of the child doctrine insdénsincustodycases. 64 MLR 343
parent. Reasonable restrictions on visitation to prevent subversion of this rigbt do (1980).

violatethe constitution. Lange tange,175 Ws. 2d 373N.W.2d (Ct. App. 1993). In the Interest of a Child: A Comparative Look at theafment of Children Under
Thereis no authority to order a change of custody at an unknown time in the futiésconsinand Minnesota Custody Statutesal$t. 85 MLR 929 (2002).

uponthe occurrence of some statamtingency Koeller v Koeller 195 Ws. 2d 660 RecentChanges in \iconsins Law Regarding Child Custody and Placement.

536 N.W.2d 216(Ct. App. 1995)94-2834 Rue. 2001 WLR 177.

A custodial parens right to make major decisions for the children does not give pepatingthe Standard irChild Custody Placement Decisions. Molvigis\W.aw
thatparent the right to decide whether the actions of the noncustodial parent-are ggfy, 1998.
i;:f’l“é’g?fggseg gig's'ons- #dd v DeHahn214 Ws. 2d 221571 N.W2d 186(Ct. Wisconsin's Custody Placement and Paternity Reform Legislatiowalther.

. 96— Wis.Law. April 2000.

Neithersub. (4) (b) nor s. 767.325 (4) [now s. 767.451 (4)] permits a prospectiveIS aw.Apr
order prohibiting a parent from requesting a change of physical placement in the . . .
future. Jocius vJocius218 Ws. 2d 103580 N.W2d 708(Ct. App. 1998)96-2746  /67.43 Visitation rights of certain persons. (1) PeTI-

Section 813.122 implicitly envisions a change of placement and custody if the tiighn \WHO MAY FILE Except as provided in sulfg¢m) and(2m)
courtissues a child abuse injunction under that section against a parent who has ' " ’ !
tody or placement of a child under a divorce order or judgment. Scott M<thy l%%n petition bya grandparent, greatgrandparent, stepparent or
leenM.H. 218 Ws. 2d 605581 N.W2d 564(Ct. App. 1998)97-0814 personwho has maintained a relationship similar to a parent—child

Sub. (5) (b), whilerequiring consideration of the chitdivishes, leaves to the i i H i
court’sdiscretion whether to allow the child to testiffhat the child is a competent relationshipwith thechild, the court may grant reasonable visita

witnessunder s. 906.01 does notaatt the cours discretion. Hughes HMughes223  tioN rights to that person if the parents have notice of the hearing

Wis. 2d 111, 588 N.W2d 346(Ct. App. 1998)97-3539 andif the court determines that visitation is in the best interest of
Constitutionalprotections of a paresttight to his or her child do not prevent thethe child.

applicationof the best interests of the child standard as the central focus of determin

ing where the child shallve. “Best interests” and “safety” are not synonymous. (1m) EXCEPTION; HOMICIDE CONVICTION. (&) Except as pro

RichardD. v. Rebecca G228 Ws. 2d 658599 N.W2d 90(Ct. App. 1999)99-0433 i i icitati i
Sub.(4) requires allocation of placement between the parents. Before a court r\rqalded in par(b), the court may not grant visitation rights under

denya parent all placement or contact with a child, it must find that the contact woﬁ;lif\b-(l) toa _perso_mvho has be_en convicted unde®40.010f the

endangethe childs physical, mentabr emotional health. A parent who seeks tofirst—degreantentional homicide, or under $40.050f the 2nd-

denyall contact by the other parent hias burden of proving the danger to the child. i 1 i i

Wolfe v. Wolfe, 2000 WI App 93234 Ws. 2d 449610 N.W2d 222 99-2201 d_eg_reententlonal homicide, of a parer_lt of the child, and the con

Thereis no presumption of equal placement. While sub. (4) (a) 2. requires the cH{i€tion has not been reversed, set aside or vacated.

to provide for placement that allows the child to have regularly occurring, meaningful i H

periodsof physical placement with each parent, that is not tantamount to a presumP (b) Paragraphj_a) doe_s not apply if th.e .CO!J” determme.s by

tion of equal placement. Keller Keller, 2002 Wi App 161256 Ws. 2d 401647  clearand convincing evidence that the visitation would be in the

Nth? 42?01|_2970t N wral riaht 4 custody of their child bestinterests of the child. The court shall consider the wishes of
ile natural parents have a natural right to care and custody of their children, i ; [

do not have a fundamental right to equal placement periods after divorce. Arnolri}‘.\:')é child in makmg the determination.

Arzotld, |2004nWI App 62,§70 Vr\1ls.t h2d 705679pN'\{\'[2d| 29@ 03{;|154h? ces h (2) WisHes oF THE cHILD. Whenever possible, in making a
rial court mayconsider whether a paresparticular lifestyle choices have an in At ; ;

impacton the best interests afspecific child. Findings regarding instability in living daermm.atlomnder sub(1), the court shaléonsider the wishes

conditionsmustbe based upon evidence specific to the individual case, not geneff the child.

izations. A courts finding that a paremstliving situation was unstable based primar

ily upon the triatourt’s negative view of her unmarried status was improgdetiing (Zm) ,WHEN SPECIAL GRANDPARENT PR,OVISION APPLICABLE.

v. Lambert, 2004 WI App 9272 Ws. 2d 796681 N.W2d 552 03-1097 Subsection(3), rather than sub(l), appliesto a grandparent
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requestingisitation rights under this section if syB) (a)to(c) bestinterests of the child. The court shall consider the wishes of
appliesto the child. the child in making that determination.

History: 1971 c. 2201977 c. 10%s.35, 39; 1979 c. 355,50, 92 (4} Stats. 1979
(3) SPECIAL GRANDPARENT VISITATION PROVISION. The court - 2550 Go0™ ™ 020 6a0 0 0re 008 a. 681999 a. 92005 & 4435101,

may grant reasonable visitation rights, with respect to a child, i'@g Stats. 2005 s. 767.43.
agrandparent of the child if the chiédparents have notice of the Biological grandparents had no right to visitation following termination of their
i i ina: son'sparental rights and adoption by the childtepfather Soegel v Soegel, 154
hearingand the (_:ourt deterrr_unes gll of the following: Wis. 30 564 453 N.W2d 624(1990).
(a) The child is a nonmarital child whose parents have net subrheyisitation petition of a custodial parestidow did not meet the criteria of sub.
sequentlymarried each other (1) when, prior to the custodial parentleath, the non—custodial parent had filed a
. . . . motion to revise custodySection 880.155 [now s. 54.56] governs visitation in the
(b) Except as provided in suid), the paternity of the child has eventof a parens death. Cox.williams, 177 Wis. 2d 433502 N.W2d 128(1993).
beendeterminedinder the laws of this state or another jurisdiction A paternity case imhich the court has retained postjudgment authority to enforce
i ili iti i thejudgment constitutes an underlying action under which a petition for grandparent
if the grandparent filing the petition is a parent of the chfiather visitation may be brought. Paternity of Nastassja L.HIRIL Ws. 2d 666 512
(c) The child has not been adopted. N.W.2d 189(Ct. App. 1993).

(d) The grandparent has maintained a relationship with thé\ existing underlying action aicting the family does not alone provide standing
. . . . . X ogetltlon under this section. The underlying action must threaten the integrity of a
child or has attempted to maintain a relationship with the child bgily unit. An action under this section does not apply to intact families. Because
hasbeen prevented from doing so by a parent who has legal ahsfather figure in a household was not the biological or adoptive father of one of the
tody of the child ggl(l)cw:ndé% r:g?n;gzén ’\}h\z ;.’len"g%/‘l\évgs ROt |ni%cgtA)Marquardiegemann—GIascock,
. . . . . is. . t. App. .
(e) The grandparent is not likely to act in a manner that is conwhile his section does not apply outside the dissolution of a mariiatpes not

trary to decisions that are made by a parent who has |egal cust pthe consideration of visitation in circumstances not subjettie statute. A
circdit court may consider visitation by a non—parent outside a marriage dissolution

of the child and thadre related to the chillphysical, emotional, situationin the best interests of the child if the non—parent petitioner demonstrates a

educationabr spiritual welfare. parent-like relationship with the child and shows a significant triggering event such
P s . . assubstantial interference with that relationship. Custody of H.S.H.9&KWs. 2d
() The visitation is in the best interest of the child. 649, 533 N.W2d 419(1995).
(3(:) ACTION IN WHICH PETITION FILED; ALTERNATIVES. A Publicpolicy does not prohibit a court, relying on its equitable powers, to grant vis

; aitat 1 i itation outside this section on the basis of a co—parenting agreement between-a biolog
grandparenteque.stlng wsnatmunder S“b(,3),m‘"?‘y file a petlt!on ical parent and another when visitatienin the child$ best interest. Custody of
to commence an independent action for visitation undechi@p  H.S.H.-K.193 Wis. 2d 649533 N.w2d 419(1995). _ _
ter or may file a petition for visitation in an underlying action Whenapplying sub. (3), circuitourts must apply the presumption that a fit pasent’

. ; : : decisionregarding grandparent visitation is in the best interest of the child, but the
affectingthe family under this chapter thateadts the child. courtmust still make its own assessment of the best interest of the child. Paternity

(3m) PRETRIAL HEARING; RECOMMENDATION. (@) A pretrial of Roger D.H. 2002 WI App 3%50 Ws. 2d 747641 N.W2d 440 00-3333
hearingshall be held before the court in an action under (S)b. %\aen;f?:crte g; lélzt:i)gnzlg;ésc‘tigogsgg cglr;:g\:);\‘rz\rﬁt;?zftétion Petitions
At the pretrial hearing the parties may present and cross—examj No i :
witnessesand present other evidence relevant to the detefmir;lmarhiﬁjsig\gf{yb?s\?{a’;‘igx iig\?\lzs.consin. Herman & CoopelMs. Law March 2001.
tion of visitation rights. A record or minutes of the proceeding
shallbe kept. 767.44 Prohibiting visitation or physical placement if

(b) Onthe basis of the information produced at the pretrigiParent kills other parent. (1) WHENPROHIBITED. Notwith
hearing the courtshall evaluate the probability of granting visita Standingss.767.225(1) (am) 767.41 (1)(4), and(5), 767.805 (4)
tion rights to a grandparent in a trial and shall so advispahies. (2). and767.89 (3)and except agrovided in sub(2), in an action

Onthe basis of the evaluation, the court may make an appropridféler this chapter thatfeéts a minor childa court may not grant
recommendatiofior settlement to the parties. to the childs parent visitation or physical placement rights with

. . e child if the parent hdseen convicted under 840.010f the
(c) tfa party or the guardian ad litem refuses to accept a I:ecﬁﬁgt—degreeintentional homicide, or under $40.050f the 2nd-

mendationunder this subsection, the action shall be set for tri legreeintentional homicide, of thehild’s other parent, and the

(d) The informal hearing under this subsection may be terngpnvictionhas not been reversed, set aside, or vacated.
natedand the action set for triélthe court finds it unlikely that

(4) PaTERNITY DETERMINATION. If the paternity of the child has yisitation or periods ofphysical placement would be in the best
not yet been determined in an action under ¢Bpthat is corm  interestsof the child. The court shall consider the wishes of the
mencedby a persomther than a parent of the chdhother but  child in making the determination.
the person filing the petition under suf®) has, in conjunction  History: 1999 a. 92001 a. 612005 a. 44%.102 Stats. 2005 s. 767.44.
with that petition, filed a petition or motiamder s767.80 (1) (k)
the court shall make a determination ap#ternity before deter 767.451 Revision of legal custody and physical place -
mining visitation rights under sul3). ment orders. Except for matters under&7.461or 767.481

(5) INTEREERENCEWITH VISITATION RIGHTS. Any person who the foIIowing provisions are applicable to modifications of Iegal
interfereswith visitation rights granted under si) or (3) may custody and physical placement orders:
be proceeded against fopntempt of court under cii85, except (1) SuBSTANTIAL MODIFICATIONS. () Within 2 years after final
thata court may impose only the remedial sanctions specifiedjimlgment. Except as provided under syB), a court may not
s.785.04 (1) (apnd(c) against that person. modify any of the following orders before 2 years after the final

(6) MODIFICATION OF ORDER IF HOMICIDE CONVICTION. (@) If judgmentdetermining legal custody or physical placement is
aperson granted visitation rights with a child under this section§gteredunder s767.41 unless a party seeking the modification,
convictedunder $940.010f the first-degree intentional homi Uponpetition, motion, or order to show cause, shows by substan
cide, or under s940.050f the 2nd—degree intentional homicidefial evidence that the modification is necesszegause the cur
of a parent of the child, and the conviction has not been reverd&§tcustodial conditions are physically or emotionally harmful to
setaside or vacated, the court shall modify the visitation order B} best interest of the child:
denyingvisitation with the child upon petition, motion or orderto 1. An order of legal custody
showcause by a parent or guardian of the child, or upon thesourt’ 2. An orderof physical placement if the modification would
own motion, and upon notice to thEerson granted visitation substantiallyalter the time a parent may spend with his or her
rights. child.

(b) Paragraplfa) does not apply if the court determines by (b) After 2—year period.1. Except as provided under faj
clearand convincing evidence that the visitation would be in tend sub.(2), upon petition, motion or order to show cause by a
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party,a court may modifyan order of legal custody or an order obr order to show cause by a party or on its own motion, a sloalit
physicalplacement where the modification would substantiallgnodify a physicaplacement order by denying a parent physical
alterthe time a parent may spend with his or her child itthat placementwith a child if the parent has been convicted under s.
finds all of the following: 940.010f the first-degree intentional homicide,umder s940.05

a. The modification is in the best interest of the child.  Of the 2nd-degree intentional homicide, of the chilather par

b. There has beensaibstantial change of circumstances sindht. and the conviction has not been reversed, set aside or vacated.

the entry of the last order fakcting legal custody or the last order (b) Paragraptfa) does not apply if the court determines by
substantiallyaffecting physical placement. clearand convincing evidence that physical placement thigh

: . _parentwould be in the best interests of the chilthe court shall
that:z' With respect teubd.1., there is a rebuttable presumIOtlor{gonsidenhe wishes of the child in making the determination.
a. Continuing the current allocation @écision making under (5) REASONSFORMODIFICATION. If €ither party opposes medi

o " ; fication or termination of a legal custody physical placement
alegal CUSt9d¥ order is |_n the be_st interest of the child. orderunder this section the court shall state, in writing:gésons
b. Continuing the child physical placementith the parent {5, the modification or termination.

with whom the child resides for the greater peonbtime is in the (5m) FACTORSTO CONSIDER. (a) Subject to paréb) and(c)

bestinterest of the child. o , in all actions to modify legal custody or physical placement
3. A changen the economic circumstances or marital statusders, the court shall consider the factors unde7&7.41 (5)

of either party is not sfifient to meet thetandards for modifiea (am) subject to s767.41 (5) (bm)and shall make its determina

tion under subdl. tion in a manner consistent with267.41
(2) MODIFICATION OF SUBSTANTIALLY EQUAL PHYSICAL PLACE- NOTE: Par. (a) is shown as affected by 3 acts of the 2005ssbnsinlegislature
MENT ORDERS. Notwithstanding sut(l): and as merged by the evisor under s. 13.93 (2) (c).

| (b) In determining the best interest of the child under this sec
on, in addition to the factor under s. 767.24 (5) (am) 12m. [s.
$7.41(5) (am) 12n], the court shall consider whether a steppar
tof the child has ariminal record and whether there is evidence
ata stepparent of the chilths engaged in abuse, as defined in
s.813.122 (1) (a)of the child or any other child or neglected the

(a) If the parties have substantially equal periods of physic
placementpursuant taa court order and circumstances make
impracticalfor the parties to continue to have substantially equ
physical placement, a court, upon petition, motion, or order
show cause by a partynay modify the order iit is in the best

interestof the child. X ;

b in which d | d in which child or any other child.

(b) I.n any case in whic pdr) does .nOt apply and in whic NOTE: The correct cross-refeence is showrin brackets. Corrective legisla
the parties have substantially equal periods of physical placemegsitis pending.
pursuanto a court ordera court, upon petition, motion, or order (c) In an action to modify legal custody ordgif a party is a
to show cause of a paytyay modify the order based on the appraservicememberasdefined in s. 767.24 (2) (e) 1. g67.41 (2) (e)
priate standard under sufil). Howevey under sub(1) (b) 2, 1], thecourt may not consider as a factor in making a determina
thereis a rebuttabl@resumption that having substantially equaion whether the service member has been or may be called to
periodsof physical placement is in the best interest of the childctiveduty in the U.S. armed forces and consequently is, thein

(2m) MODIFICATION OF PERIODSOF PHYSICAL PLACEMENT FOR  future will be or maybe, absent from the service menibdrome.
FAILURE TO EXERCISE PHYSICAL PLACEMENT. Notwithstanding NOTE: Par. (c)was ceated as s. 767.325 (5m) (c) Y05 Wis. Act 471and
subs (1) and(2), upon petition, motion or order to show cause bfjnumbered by the evisor under s. 13.93 (1) (b).

» up p h ! . NOTE: The correct cross—refeence is showrin brackets. Corrective legisla

a party a court may modifan order of physical placement at anyion is pending.
time with respect to periods of physical placement if it finds that (6) Norice. No court may enter an order farodification
aparent has repeatedly andreasonably failed to exercise periynderthis section until notice of theetition, motion or order to
ods of physical placement awarded under an order of physieMowcause requesting modification has been gteethe childs
placementhat allocates specific times for the exercise of periodgentsif they canbe found, and to any relative or agency having
of physical placement. custodyof the child.

(3) MODIFICATION OF OTHER PHYSICAL PLACEMENT ORDERS. (6m) PARENTINGPLAN. In any action to modify a legal custody
Exceptasprovided under subgl) and(2), upon petition, motion or physical placement order under s(, the court mayequire
or order toshowcause by a party court may modify an order of the party seeking the modification to file with theurt a parenting
physical placement which doast substantially alter the amountp|an under s767.41 (Lm)efore any hearing is held.
of time a parent may spend with his or beild if the courtfinds (7)1 AysreRTO DEPARTMENT. The court may ordesustody
thatthe modification is in the best interest of the child. transferredo the departmentf health and family services only if

(3m) REINSTATEMENT OF FORMER PHYSICAL PLACEMENT thatdepartment agrees to accept Custody
ALLOCATION AND SCHEDULE. If a party is a service members (8) PETITION, MOTION, OR ORDERTO SHOW CAUSE. A petiti

oA , , . A petition,
definedin s. 767.24 (2) (e) 1. [367.41 (2) (e) 1, and the court pgtion or order to show cause under this section shall include

modifiesan order of physical placement on the basis that the Sgjtification of theavailability of information under §67.105 (2)
vice member has been or will be called to active dutyie U.S.  yjisiory: 1987 a. 355364 1995 a. 2%.9126 (19) 1999 a. 92003 a. 1302005
armedforces, notwithstanding sufll) the courtshall require in a.101 2005 a. 443s.160t0 162, Stats. 2005 s. 767.452005 a. 475s.6 10 8; s.
the order that the allocation of periods of physical placerardt 13'-\?3% (kl’)gggdvéz) (AC)- 255 which d this secti . |

if applicable, the physical placement schedulewleae in efect s . Act 355 which created this section, contains explanatory

beforethe modification are reinstated immediately upon the ser NOTE: 2005 Ws. Act 443 which affected this section, contains explanatory

vice membeis dischage or release from active duty notes.
NOTE: Sub. (3m) was ceated as s. 767.325 (3m) (8005 Wis. Act 471and “Necessary"implies that a change of custody itself is needed because custodial
renumbered by the revisor under s. 13.93 (1) (b). conditionsare harmful in some way to the best interest o€ttild.. Millikin v. Milli -
NOTE: The correct cross—refeence is showrin brackets. Corrective legisla kin, 115 Wis. 2d 16339 N.w2d 573(1983).

tion is pending. Therevision of s. 767.24 [now s. 767.41] allowing joint custody in cases where
" . both parties did not agree was not a “substantial change in circumstances” justifying
(4) DENIAL OFPHYSICAL PLACEMENT. Upon petition, motion or  a changeto joint custody Licary v Licary, 168 Ws. 2d 686484 N.W2d 371(Ct.
orderto show cause by a party or on its own motion, a coagt  App. 1992).

i i i if it fi Sub.(1) (a) prohibits a change of custody solely to correct a msthereasonable
denya parens phySICaI placement I’IghtS at any ume ifit finds thqrﬁterferencemth physical placement of the child with the fath8ub. (1) (a) provides

the physical placement rightsould endanger the chiklphysi 35 year truce period. Judicial intervention during this period musotmelling.
cal, mental or emotional health. Paternity of Stephanie R.M74 Ws. 2d 745488 N.W2d 235(1993).
_ “Necessary’embodies at least 2 concepts: 1) that the modification must operate
(4m) DENlA,L OFPHY,SK:AL PLACEMENTFORK”‘L'NG, QTHERPAR to protect the child from alleged harmful custodial conditions; and 2) that the physical
ENT. (a) Notwithstanding subgl) to (4), upon petition, motion or emotional harm threatened by the current custodial conditions must be severe
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enoughto warrant modification. Paternity of Stephanie RLM Ws. 2d 745488  767.461 Revisions agreed to by stipulation. If after an

N.W.2d 235(1993). o . - .
Section767.325 does not limét courts authority to hold a hearing or enter an ordermItlal order is enterednder s767.41the parties agree to a medi

during the 2-year “truce periodiith the order déctive on the conclusion of the fIcationin an order of physical placement or legal custodyféend
truceperiod. Paternity oBradford J.B181 Ws. 2d 304510 N.W2d 775(Ct. App. ~ a stipulation with the court that specifies the agreed upon modifi
1993). cation,the court shall incorporate the terms of the stipulation into

Thereis no authority to order a change of custody at an unknown time in the fut : :
uponthe occurrence of some statahtingency Koeller v Koeller, 195 Ws. 2d 660 dfevisedorder of phyS|caI placement or legal CUStOdy unless the

536 N.W.2d 216(Ct. App. 1995)94-2834 courtfinds that the modification is not in the best interest of the
Sub.(1) (b) is inapplicable in guardianship litigation between a pama 3rd- child.

party guardian. Howard M. v Jean R196 Ws. 2d 16 539 N.W2d 104(Ct. App. History: 1987 a. 3552005 a. 443.166; Stats. 2005 s. 767.461.

1995),94-0955 NOTE: 2005 Ws. Act 443 which affected this section, contains explanatory

Neithersub. (4) nor s767.24 (4) (b) [mow s. 767.41 (4) (b)] permits a prospec_tivgalotes.
?rtder pBOh'.b't'”% a‘pa;i%t\}‘\rlon;éefglsef)ség% %V%I&a?gg(&f Rhy&fglgg)lgge%e ‘{g in heAcceptanceof a stipulation is not mandator¥he trial court is not prohibited from
uture. Jocius vJocius s. . . App. - <t . k )
Sections767.325 and 767.327 [now ss. 767.451 and 767.481] do not conflict. §| a”gg'ggthc‘i *fSt 'ngiﬂs of the childaternity of S.A165 Ws. 2d 530478
oneparty files a notification of intention to move under s. 767.327, the other par: W (Ct. App. )-
may file a motion to modifyplacement under s. 767.325, and the court may consider
a” rﬁlevggé \CNircu%SiTcsegé Lﬁ‘cv'&‘é’é"e?ae?éi rKJt |i"11iégg)§% ggesg]ove- Hughes?67.471 Enforcement of physical placement orders.
ughes s. , . . App. - ; O
Thesub. (1) prohibition against modification of placement orders applies to bC‘(‘ill) DEFlNlTI_ONS' In this section: » . .
%!mggglzcl%n?\‘ec\tl Zaé](i gggglcilzglgcementoﬁ v Trost, 2000 W1 App 222239 (a) “Moving party” means the parent filing a motion under this
IS. . - : T4 H
Whena court denies a parent physical placement, it has the authority to impggec_tlon’reQardless O_f whether tha.t parent was the petitioner in the
conditionsfor regaining placement, whiagmay include mental health treatment, 2Ction in which periods of physical placement were awarded
angermanagement, individual or family counseling, and parenting training._Condjnders_ 767.41
tionsimposed must be necessary to protect the étolt the danger of physical, « . . .
emotional,or mental harm if the child is placed with the parent. Staéoe H. 2000 (b) ReSpor_‘dm_g party” means the parent upon whom a motion
WI App 228,239 Ws. 2d 194619 N.w2d 153 99-2812 underthis section is served, regardless of whether that parent was

A change in amount of placement dalgges not, in and of itself, establish asub i i i i i
stantial change in circumstances. Stat@eaudoin, 2001 WI App 4241 Ws. 2d the respondenin the action in which periods of physical place

350, 625 N.W2d 619 00-0825 mentwere awarded under 867.41

By asking the trial court for what constituted a substantial modification of-place (2) WHO MAY FILE. A parent who has been awarded periods of
ment,the movant déctively conceded that there was a substantial change in eircu ’

m, ‘7 . .
stancego merit placement modification under sub. (1) (b) 1. and coulthattain physmalplacement un.der §(67;41may file a motion undesub.
acontrary position on appeal. Kellerieller, 2002 W1 App 161256 Wis. 2d 401 (3) if any of the following applies:
647N.W.2d 426 01-2970 . .

A divorce judgment écting a prospective change in physical placensemttin () Th_e parent has had one or more periods of physicatplace
genton an assessment of the childsameeds, is invalid. A circuit court lacks author mentdenied by the other parent.
ity to order a change of physiqalacement that is both prospective and contingent : :
on the occurrence of an anticipated event. Custody and placement determinationgb) The par.ent has had one. or more periods of physical-place
mustembody a sense of contemporaneitiether in original or modificatiopro-  mentsubstantially interfered with by the other parent.
ggsglggs.cmhgan v Cindric, 2003 WIApp 180,266 Ws. 2d 534669 N.W2d 175 (C) The parent has incurredfinancial loss or expenses as a
An order that modifies payments for child support is not an order substantidigsultof the other parers’intentional failure to exercise one or

affectingphysical placement as contemplated by sub(bjl) Parties have a right to moreperiods of physical placement under an order allocapeg

informally agree to change their childremghysical placement schedule. That a court.ie: 4 ; : [
ordermodifying child support acknowledges an informal agreement doesfectt afrémc times for the exercise Of periods of physical plfalcement.
physicalplacement for purposes of this section, and the order to be considderd ~ (3) MoTIoN. (a) The motion shall allege facts fiafent to
this section is that which set the placement schedule that was informally modlﬂgrhowthe foIIowing'
Culliganv. Cindric, 2003 WI App 18®66 Ws. 2d 534669 N.W2d 17502-2275 .
Sub.(1) (b) does not violate equal protection. Continuity in custody and placement 1. The name of the moving party and that the moving party
circumstances is beneficial for children, which constitutes a compellingretatest, hasbeen awarded periods of physical placement
evenwhen the mother originally acquired custody due to the sole legal custedy pre 4 :
sumption. Abbas.WPalmersheim, 2004 WI App 12875 Ws. 2d 31, 685 N.w2d 2. The name of the responding party
546,02-3390 PR
Thes. 767.24 (2) (am) [now s. 767.41 (2) (am)] presumption that joint legal cus 3. That On_e or more of the C“te_“a n S(@ apply
todty is in tg? cfl!ldé geft Interetst appllﬁ:‘ only in Inltlt'c}l |etgha|tctt;]st0dy detfrmlrga(tjlons, (b) The motion shall request the imposition of a remedy or any
not in modification determinations. The presumption that the current custody P ; ;
physicalplacement arrangement is in the clsildest interesinder sub. (1) (b) cen aegmbmatlon()f remed,les under Su@) (b) ,and(c)' This para
tinuesto apply in modification caseg\bbas vPalmersheim, 2004 WI App 12575 graphdoes not prohibit a court from imposing a remedy under sub.
Wis. 2d 311, 685 N.W2d 546 02-3390 , _(5) (b) or (c) if the remedy was not requested in the motion.
Unders. 767.24 (6)b) [now s. 767.41 (6) (b)] the court may give one party with . .
joint custody sole power to make specified decisions while both parties retain equal(C) A court shall accept any legible motion for an order under
responsibilityfor others. Because sub. (1) permits a court to modify legal custotlyis section.
andphysical placement, the court may modiig terms of the parties’ joint custody . " L .
in a manner that results énchange in the amount of time the child spends in the home (d) The motion shall be filed under the principal action under
of the parent having primary physical placement. The court was authorized to awafdich the periods of physical placement were awarded.
one party authority to determine school enroliment and to permit that pareoite . . . . . .
of a boarding school although it reduced the amount of time the child spent with t_he(e) A motion under this section is a motion for remedial sanc

otherparent. Greene tahn, 2004 WApp 214,277 Ws. 2d 473689 N.w2d 657  tion for purposes of £85.03 (1) (a)
03-3311 -

Thata child grows older does not, in and of itself, create a substantial change in(4) S'_ERWCEON RESPOND”\‘GPARTY; RESPONSE.Upon thdlhﬂg
circumstances However when the age change is from infant to adolescent and@ a motion under sulf3), the moving party shall serve a copy of

accompaniedby a pattern of adjustment fiitilties, educational failure, and harmful the motion upon the responding palty personal service in the

or illegal behaviorand the parties are unable to agree on a major decitéotiraf .
the child’s life, a substantial change in circumstances has been shown. GreerRAINEMAnNNEr asa summons 1Is served under891.11 The

Hahn,2004 WI App 214277 Ws. 2d 473689 N.w2d 657 03-3311 respondingparty may respond to the motion either in writing
Absent a motion, petition, or order to shoause brought by a parys required i i

by sub. (1) (b) 1., the trial court lacked authority to amend or modify the custody or(?e(:'r‘foreor atthe hea”ng under Sl‘B) (a)or Ora”y at thahea”_ng'

from joint custody to sole legal custodpero vLucas, 2006 WI App12, __ \is. (5) HeaARING; REMEDIES. (&) The court shall hold a hearing on

2d___,718 N.w2d 184 05-1180 the motion no later than 30 days after the motias been served,

Section767.24 (4) (a) 2. [now s. 767.41] does not require a court to grant each : . :
entequal placement if the court determines that the placesheotd be modified. ’iﬂﬁlessthe tlm_e is extended by mUtu_al agreement of the parties or
In making modification determinations, the circuit court is to maximize the amoudpon the motion of a guardian ad litem and the approval of the
of ime a child spends with his or her parents within an overall placement schedglgyrt, The court mayon its own motion or the motion of apgirty
takinginto account the best interests of déld, the presumption of the status quo

undersubs. (1) and (2)he general factors listed in s. 767.24, and the particular facttf?é'dertha.t a guard|an ad litetve appomted for the child prior to
listedunder s. 767.24(5) (anmhen relevant to the child. it respect to the modifi the hearlng.

cationof legal custody and physical placemenders, maximizing the amount of : . -
time cannot be equated with the notion of equal placement. Landwletmdwehy (b) If at the conclusion of the hearing the court finds that the

2006WI 64, _ Ws.2d ___ 715 N.W2d 180 03-2555 respondingparty has intentionally and unreasonably denied the
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moving party one or more periods of physipdédcement or that requirethat documentation of attornéges must be received into the evidentiary

; i i ; - recordof a hearing orthe merits of a petition filed under that section in order for a
the respondlng party has |ntent|qnally and aneasonfmqf courtto make an award of attorney fees. Other cases establish that it is common prac
feredwith one or more of the moving paigyperiods of physical tice for parties to litigate the amount of attorney fees in proceedings that follow a
placementthe court: court'sdetermination of the substantive issues. Borres¥anto, 2006 WI App 63,

1. Shall do all of the following: _ Wis.2d ___ 713 N.W2d 656 05-0190
' alldoall o € 1ollowing. Wisconsin's Custody Placement and Paternity Reform Legislatioalther.

a. lIssue an order granting additional periods of physiceds.Law.April 2000.
placemento replace those denied or interfered with. _ _ _ o _
b. Awardthe moving party a reasonable amount for the co§p7-481 Moving the child” s residence within or outside

of maintaining an action under this section and for attorney fef3¢ state. (1) NOTICETO OTHERPARENT. (a) If the court grants
2. May do one or more of the following: periodsof physical placement to more than one parent, it shall

: . . . ordera parent with legal custodyf and physical placement rights
a. If the underlying ordeor judgment relating to periods of 1, 5 child to provide not less than 60 days’ written notice to the
physical placement doesot provide for specific times for theg/therparent, with a copy to the court, of his or her intent to:

exerciseof periods of physical placement, issue an order speci 1. Establish his or her legal residence with ¢hid at any

ing the times for the exercise of periods of physical placement. -~ .
b. Find the responding party in contempt of court under Co.catlonoutsu.ie th? state. . . .
785, 2. Establish his or her legal residence with ¢héd at any

c¢. Grant an injunction ordering the responding party to Stfict*?gﬁqt't?@’ﬁﬂ';tg;ztnatte that is at a distance of 150 miles or more

complywith the judgment or order relating to the award of phys : .
cal placement. In determinivghetherto issue an injunction, the _ 3. Remove the child from this state for more than 90 corsecu
courtshall consider whether alternative remedies requesttibytive days.
moving party would be as fefctive in obtaining compliance with  (b) The parent shall send the notigeder par(a) by certified
the order or judgment relating to physical placement. mail. The notice shall statbe parens proposed action, includ
(c) If at the conclusion of the hearing the court finds that tfied the specific date and location of the move or specific begin
moving party has incurred a financial lossexpenses as a resulthing and ending dates and location of the removal, and that the
of the responding party'failure, intentionally and unreasonablyotherparent may object within the time specified in @.(a)
andwithout adequate notice to the moving pattyexercise one  (2) OBJECTION; PROHIBITION; MEDIATION. (a) Within 15 days
or more periods of physicalacement under an order allocatingafterreceiving the notice under sut), the other parent may send
specifictimes for the exercise of periods of physical placemen the parent proposing the moweremoval, with a copy to the
the court may issue an order requiring the responding party to pyurt, a written notice of objection to the proposed action.
to the moving party a sum of money fiwient to compensate the () |f the parent who is propositige move or removal receives
moving party for the financial loss or expenses. anotice of objectiorunder par(a) within 20 days after sending a
(d) Except as provided in pgb) 1. a.and2. a, the court may noticeunder sub(1) (a) the parent magiot move with or remove
not modify an order of legal custody or physical placement in @e child pending resolution dhe dispute, or final order of the
actionunder this section. courtunder sub(3), unless the parent obtains a temporary order
(e) An injunction issued under péb) 2. c.is efective accord to do so under §.67.225 (1) (bm)
ing to its terms for theperiod of time that the moving party  (c) Upon receipt of a copy of a notice of objection under par
requestsbut not more than 2 years. (a), the court shall promptly refer the parents for mediation
(6) ENFORCEMENTASSISTANCE. (&) If an injunction is issued otherfamily court services under 867.405and may appoint a
undersub.(5) (b) 2. ¢, upon request by the moving party the couguardianad litem. Unless the parerdgree to extend the time
shall order the sherfifto assist the moving party in executing operiod,if mediation or family court services do not resolve the dis
servingthe injunction. putewithin 30 days after referral, the matter shall proceed under
(b) Within 24 hours after a request by the moving pahty  subs.(3) to (5).
clerk of the circuit court shall send a copy of an injunction issued (3) STANDARDS FORMODIFICATION OR PROHIBITION IF MOVE OR
undersub.(5) (b) 2. c.to the sherifor to anyother local law revovaL conTESTED. () 1. Except as provided ungier (b), if
enforcementgency that is theentral repository for orders andinhe parent proposing the move or removal has sole legal or joint
thathas jurisdiction over the responding pastiesidence. If the |egalcustody of the child and the child resides with that parent for

responding party does not reside in this state, the clerk shall greater period of time, the parestijecting to the move or
acopy of the injunction to the sherdf the county in which the yemoyalmay file a petition, motion or order to show cause for
circuit court is located. modification of the legal custody or physical placement order

(c) The sherff or other appropriate local law enforcemengffectingthe child. The court may modify the legal custody or
agencyunder par(b) shall make available to other law enfercephysical placement order if, after considering the factamsler
mentagencies, through a verification system, information on tk@p.(5), the court finds all of the following:

existenceand status of any injunction issued under §(b) 2. 5 “the modification is in the best interest of the child.
¢. The information need not be maintained after the injunction is . . .
b. The move or removal will result in a substantial change of

no longer in efect. . | .
9 circumstancesince the entry of the last ordsffecting legal cus

8) PenaLTY. Whoever intentionally violates anjunction . > ’
issEle)dunder sub(5) (b) 2. cis guilty of)é Class | felojny tody or the last order substantiallyfedting physical placement.

History: 1999 a. 92001 a. 61109, 2005 a. 443.100, Stats. 2005 s, 767.471. 2. With respect to subd...
NOTE: 2005 Wis. Act 443 which affected this section, contains explanatory a. There is a rebuttable presumption that continuing the cur
notes.

A successful party in a proceeding under this section is ertitleecover the rent _allqcatlon of _deC|S|omfak|ng under a leg_al CUStOdy Order_or
guardianad litem fees attributable to him or herpast of the cost of maintaining an continuingthe childs physical placement with the parent with

actionunder sub. (5) (b) 1. b, insuring that the full cost of enforcing physical-plasgghom the child resides for the greater periodim‘e is in the best
mentrights falls on the interfering parent, not on the aggrieved parent. Undet. S

767.045(6) [now s. 767.407 (6)], a circuit court may allocate guardian ad feem mtere_StOf the child. This presumption may be overcome _by a

betweerthe parties when it makes a finding that a respondent has intentionally @‘mbwmgthat the move or removal is unreasonable and not in the

unreasonablylenied physical placement or interfered with the petitisneeriodof tinterest of the child

physical placement. When it makes one or both of those findings, the court must mgﬁ‘ '

awardthe petitioner Whatevc\sl\rlamgunt it has aIIocgted to the petitidbemier v b. A changen the economic circumstances or marital status

Bernier,2006 WI App 2288 Wis. 2d 743709 N.W2d 453 04-0625 ; : ey T
Theaward “of a reasonable amodiot the cost of maintaining an action under thiso_f either party IS not '_sm:!ent to meet thetandards for modifica

sectionand for attorney fees” under sub. (5) (b) is mandatsub. (5) (b) does not tion under that subdivision.
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3. Under thisparagraph, the burden of proof is on the parentTfltfereistni,law prr?mbitir;gda r:greqt ;Nith i?ir:jt, Iegtal lelstOdy an{!f pr?ési*ame
At mentfrom taking a child outside the state, including to a foreign caufntriess than
ObJeCtmgto the move or remgvgl. . 90 days.‘When parents agree that one parent must move the court to prohibit the other
(b) 1. If the parents have joint legal custody and substantiaflgm taking a particular trip with the children, the moving party has the burden-of pro

; f ; ; ; cingevidence and persuading the court that prohibiting the tinpte childrers
equalperiods of physical placement with the child, either _par,eg‘!stinterests. Long.\Ardestani, 2001 W1 App 4@41 Ws. 2d 498624 N.W2d 405
may file a petition, motion or order to show cause for modificatiogp-1429
of the legalcustody or physical placement ord8ihe court may  Wisconsin'sChild Removal Law Wis. Law June 1993.
modify an order of legal custody or physical placement if, after

consideringhe factors under sufb), the court finds all of the fol

lowing: SUBCHAPTERVI
a. Circumstances make it impractical for the parties te con
tinueto have substantially equal periods of physical placement. SUPPOR AND MAINTENANCE

b. The modification is in the best interest of the child.

2. Under thisparagraph, the burden of proof is on the paredf7.501 Actions to compel support. (1) DEFINITIONS. In
filing the petition, motion or order to show cause. this section:

(c) 1. If the parent proposing the moveremoval has sole (&) “Nonlegally responsible relative” means a relative who
legalor joint legalcustody of the child and the child resides witf@ssumesesponsibility for thecare of a child without legal cus
that parent for the greater periodtiofie or the parents have sub tody, butis not in violation of a court ordefNonlegally responsi
stantiallyequal periods of physical placemeuith the child, as an ble relative” does not include a relative who has physical custody
alternativeto the petition, motion or order &how cause under Of @ child during a court-ordered visitation period.
par.(a) or(b), the parent objecting to the moveremoval may file (b) “Relative” means any person connected with a child by
a petition, motionor order to show cause for an order prohibitinglood, marriage or adoption.
themove or removal. The court may prohibit the move or removal (2) WHo MAY COMMENCE; SUPPORTDETERMINATION. (a) If a
if, after considering the factors under s{#), the court finds that persondoes not provide for the suppartd maintenance of his or
the prohibition is in the best interest of the child. her spouse or minor child, any of the following may commence

2. Under thigparagraph, the burden of proof is on the paretcourt action to compel the person to provide support and mainte
objectingto the move or removal. nance:

(4) GUARDIAN AD LITEM; PROMPTHEARING. After a petition, 1. The persors spouse.
motion, or order to show causs filed under sub(3), the court 2. The minor child.

shall appoint a guardian ad litem, unless767.407 (1) (am) 3. The person with legal custody of the child.
applies,and shall hold a hearing as soon as possible. 4. A nonlegally responsible relative.

(5) FACTORSIN COURT'SDETERMINATION. In making its deter (b) The court in the action shall, unde767.511or 767.56
minationunder sub(3), thecourt shall consider all of the follow 4atarminethe amount, if anythat the person should reasonably
ing factors: contributeto the support and maintenance of the spouse or child

(a) Whether the purpose of the proposetion is reasonable. andhow thesum shall be paid. The amount shall be expressed as

(b) The nature and extent thfe childs relationship with the a fixed sum unless the parties have stipulated to expressing the
otherparent and the disruption to that relationship which the pramountas a percentage of the pageincomeand the require
posedaction may cause. mentsunder s767.34 (2) (am) 1to 3. are satisfied. The amount

(c) The availability of alternative arrangements to foster arideredto be paid may be modified by the court undéi6s..59
continuethe childs relationship with and access to the other payiPon suficient evidence.
ent. (c) The determination may be enforced by contempt preceed

(5m) OTHER FACTORS. In making adetermination under sub. ings, an account transfer under767.76 or other enforcement
A3): mechanismsinder s767.77

(a) The court may consider tiogild’s adjustment to the home, (d) In an action under this section, no filing fee or other costs
school,religion and community aretaxable to the persanspouse, the minor child, the person with

legal custody or the nonlegally responsible relative, but after the
actionhas been commenced the court may order that all or part of
anyfees and costs incurred be paid by either party

(b) The court may not use the availabilityedéctroniccom
munication as a factor isupport of a modification of a physical

placement order or in support of a refusal to prohibit a move.
(3) PuUBLIC ASSISTANCE RECIPIENTS;ACTION BY STATE. If the

ar(s% thIéCeE;iiﬁzz F(;R ZISEF\EW%A;SE u(zt)o dUnellizs tﬁesist?teor any subdivision of the state furnishes public aid to a spouse
P 9 ,ap 9 y pny ?dependent child for support and maintenance andpbase,

placementights shall notify the other parent before removing trﬁers onwith le ; .
. s . . . gal custodyor nonlegally responsible relative does
child from his or her primary residence for a periogiafless than o commence an action under this chapter for support or mainte

14 days. . . . o . nancethe person in chge ofcounty welfare activities, the county
(b) Notwithstanding pala), if notice is required under sub. chjld support agency unders9.53 (5) or the departmeiis a real

(1), a parent shall comply with sufd). party in interest under s767.205 (2)and shall commence an
(c) Except as provided in p&b), subs(1) to(5) do not apply actionunder this section. An attorney employed by the state or a
to a notice provided under péa). subdivisionof the state may commence an action under this sec
History: 1987 a. 355364 1991 a. 32269, 1995 a. 701999 a. 92001 a. 612005  tion. The title of theaction shall be “In re the support or main
a.174 2005 a. 443.164 Stats. 2005 s. 767.481. tenanceof A.B. (Child)”.

Thesub. (5) factors are an addenda to the best interest of the child consideration:
unders. 767.24 [now s. 767.41] and are a reminder to the court to tailor the best inter?4) LEGAL CUSTODY AND PHYSICAL PLACEMENT. Upon request

estof the child standard to problems unique to a removal situaierkvliet v Kerk  of a party to an action under this section, the court may make

vliet, 166 Ws. 2d 930480 N.W2d 823(Ct. App. 1992). : .

Sections767 325 and 76.327 [now ss. 767451 and 767.48apticonfiict. Ifone  Ordersconcerning the legal custody and physpiatement of any
partyfiles a notification of intent to move under s. 767.327 [now s. 767.481], the ottiNor child of the parties in accordance witlv87.41

parentmay file a motion to modify placement undei767.325 [now s. 767.451] , and  History: 1971 c.22Q 1971 c. 30%.116, 1973 ¢. 2371975 c¢. 821977 c. 105
the court may consider all relevant circumstances, including the move. Hughe2¥1; 1979 c. 3%s.50, 92 (4) Stats. 1979 s. 767.08981 c. 3171983 a. 271985
Hughes223 Ws. 2d 1.1, 588 N.W2d 346(Ct. App. 1998)97-3539 a. 29176 1987 a. 4131989 a. 2121993 a. 4811995 a. 2%6.9126 (l§|EP95 a.
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201,404 1997 a. 2735; 1999 a. 1622001 a. 162005 a. 443s.42, 216, 217: Stats. (d) The desirability that the custodian remain in the hase

2005s. 767.501. .
NOTE: 2005 Ws. Act 443 which affected this section, contains explanatory afull-time parent.

notes. (e) The cost of day care if the custodianrks outside the

To find a party estoppefiom seeking a revision of a stipulation incorporated int i i
adivorce judgment: 1) both parties must have entered into he stipltataingly thome,or the value of custodiaervices performed by the custo

andfreely: 2) the overall settlement must be fair and equitablenandlegal or ~dian if the custodian remains in the home.

againstpublic policy; and 3) one party subsequently seeks to be released form its/a; 1 i H
termson grounds that the court could not have entévedrder it did without the par (€)) The award of substantial periods of physical placeioent

tiesagreement. Nichols Wichols,162 Ws. 2d 96469 N.w2d 619(1991). both parents.
~ Countychild support agencies can initiate actions to compel suppaet this sec (em) Extraordinary travel expenses incurred in exercising the
tion without payment of filing fee72 Atty. Gen. 72 . . .

right to periods of physical placement under&7.41

767.511 Child support. (1) WHEN ORDERED. Whenthe () The physical, mental, and emotional health needs of the
court approves a stipulation for child suppaortder s.767.34 child, including any costs for health insurance as provided
entersa judgment of annulment, divorce, or legal separation, onders.767.513
entersan order or a judgment in a paternity action or in an action (g) The childs educational needs.
unders.767.001 (1) (f))l’_(j),. 767.501 or 767.805 (3)the court (h) The tax consequences to each party
shall do all of the following: . ’

(a) Order either or both parents to pay an amount reasonabléhm) The bes.t |nterests_ of the child.
or necessary to fulfill a duty to support a child. The support (hs) The earning capacity of each parent, based on each par
amountmust be expressed as a fixed sum unless the parties H{¥és education, training and work experience ancetveglability
stipulatedto expressing the amountapercentage of the pajger 0f work in or near the paresttcommunity
incomeand the requirements undei767.34 (2) (am) 1to 3. are (i) Any other factors which the courtéach case determines
satisfied. arerelevant.

_ (b) Ensure that the parties have stipulated which pagtither (1n) DEVIATION FROM STANDARD; RECORD. If the court finds

is eligible, will claim each child as an exemption for federajndersub.(1m) that use ofhe percentage standard is unfair to the
income tax purposes undet6 USC 151(c) (1) (B), or as an chiq or the requesting partihe court shall state in writing or on
exemptionfor state income tax purposes undéf1s07(8) (b)or e record the amount of support that wouldréguired by using
underthe laws of another state. If the parties are unable to reqg, percentage standard, the amount by which the eoorder

an agreement about the tax exemption for each child, the colt : . L
shalimake the decision in accordance with statd federal tax teviatesirom that amount, its reasons for finding that use of the
ercentagetandard is unfair to the chitt the partyits reasons

laws. In making itsdecision, the court shall consider whether th o : -
parentwho is a?ssigned responsibility for tohkild’s health care or the amount of the modification and the basrsthe modifica
expensesinder s.767.513is covered under a health insurancdon-
policy or plan,including a self-insured plan, that is not subject to (2) SEPARATEFUND ORTRUST. The court may protect and pro
$.632.897 (10mnd that conditions coverage of a dependbiti  motethe best interests of the minor children by setting aside-a por
onwhether the child is claimed by the insured parent as an exettign of the child support which either party is ordered to pay in a
tion for purposes of federal or state income taxes. separatedfund or trust for the support, education and welfare of
(c) In addition to ordering child support for a child under paguchchildren.
(a), assign as aupport obligation responsibility faand directthe  (3) ErFFeCT OF PHYSICAL PLACEMENT VIOLATION. Violation of
mannerof payment of, the child’health care expenses under $hysicalplacement rights by the custodial parent doesoosti
767.513 tute reason for failure to meet child support obligations.

_(19) CONSIDERATION OF FINANCIAL INFORMATION. In deter (4) AGEOF CHILD ELIGIBLE FORSUPPORT. The court shalbrder
mining child support payments, the court may consider alt re'@itherparty or both to pay for the support of any child of the parties

vantfinancial information or other information relevant to the pag,,q is less than 18 years old, or any child of the parties who is less
ent's eaming capacifyincluding information reported under S-than19 years old if the child’is pursuing aocredited course of

49.22(2m)to the department or the couralyild support agency ;s\ ctionleading to the acquisition afhigh school diploma o
unders.59.53 (5) its equivalent.

(1j) PERCENTAGESTANDARD GENERALLY REQUIRED. Exceptas .

providedin sub.(1m), the court shall determine child support-pay (5) LiaiLity _FORPASTSUPPORT. SUbJe.Ct to .55767'805 (4m_)
mentsby using the percentage standard establibgetle depart and767.89 (4) liability for past support is limited to the period
mentunder s49.22 (9) afterthe hirth of the child.

(1m) DEVIATION FROM STANDARD; FACTORS. Upon request by ~ (6) INTERESTONARREARAGE. A partyordered to pay child skp
aparty the court may modify the amount of child support-payportunder this section shall paymple interest at the rate of 1%
mentsdetermined under sufdj) if, after considering the follow Permonth on any amount in arrears that is equal to or greater than
ing factors, the court finds by the greater weight ofdteslible the amount of childupport due in one month. If the party no-lon
evidencethat use of the percentage standanghfair to the child gerhas a current obligation to pay child support, interest at the rate

or to any of the parties: of 1% per month shall accrue on the total amount of child support
(a) The financial resources of the child. in arrears, if any Interest under this subsection is in lieu of interest
(b) The financial resources of both parents. computed under 807.01 (4)814.04 (4)or815.05 (8)and is paid

: : ; : to the department or its designee undét63.57 Except as pro
(bj) Maintenance received by either party X . oo

(bp) The needs of each party in order to support himself er hél{dedln s.767.57 (_1m,)the department or idesignee shall apply
self at a level equal to or greater than that established drader | payments received for child support as follows:

USC9902(2). (a) First, to payment of child support due within the calendar
(bz) The needs of any person, other than the child, whom eitfféPnthduring which the payment 1S rgcewed.
partyis legally obligated to support. (b) Second, to payment of unpaibild support due before the

(c) If the parties werenarried, the standard of living the childP@ymentis received.
would have enjoyed had the marriage eotded in annulment,  (c) Third, to payment of interest accruing on unpaid child sup
divorceor legal separation. port.
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(7) EFFECTOF JOINT LEGAL cusToDY. An orderof joint legal An asset and its income stream may not be counted both as an asset in the property
; division and aspart of the payés income from which support is paid. Maley v
custodyunder s767.41does not déct the amounof child sup Maley, 186 Ws. 2d 125519 N.W2d 717(Ct. App. 1994).
port ordered. Trust income that is income to the beneficiary under federal tax law is subject to
History: 1971 c. 1571977 c. 29105418 1979 c. 3%s.50,92 (4) 1979 ¢. 196  achild support order regardless of whether a distribution is made betteiciary
Stats.1979 s. 767.251981 c. 201983a. 27 1985 a. 291987 a. 2/37,355 413 Grohmanrv. Grohmann189 Ws. 2d 532525 N.W2d 261(1995).

1989a. 31212, 1991 a. 391993 a. 4811995 a. 2&s.7101 7102 9126 (19) 1995 A minimum fixed child support amount, rather than the percentage standard, based
a. 201279 404, 1997 227, 35, 191, 1999 a. 932, 2001 a. 1661; 2005 a. 253342 on the payes “potential income” was appropriate when the court foundttieat

2005a. 443ss.103 105, 219 Stats. 2005 s. 767.51 . - N
: payerhad a substantial potential to manipulate the amount of support. Dbeery
Cross Refeence: See also ctDWD 40, Wis. adm. code. 189Wis. 2d 12, 525 N.W2d 745(Ct. App. 1994).

Cross-reference: SeealsoWisconsin Administrative Code Citations published . ) ) P . .
in the Wsconsin Administrative Code for a list of citations to cases citing ch. HsS, 1 n€ fial court may consider the amount of time a child is placed with the paying

80, HFS 80, and DWD 40, the child support percentage of income standard. Parentand that parerd’second family in setting support. MolstadWolstad,193

Cross—reference: Seealso notes to §.67.59for decisions regarding postjudg Wis. 2d 602 535 N.W2d 63(Ct. App. 1995).
mentmodifications. The percentage standards may be used to generate future as well as present support.
A provision in a judgment as to the education of children past the age of r'naljmjl:'t?tem'tyOf Tukker M.O.,199 Ws. 2d 18,6544 N'W,Zd 417(1996.)’93._1929
insertedpursuant to a stipulation of the parties, cannot later be challenged and can J&'e percentage standards presumptively appthéncase of a high income payee
enforcedby contempt proceeding®liwas v Bliwas,47 Ws. 2d 635178 N.w2d ~ absenthe payeis showing of unfairness by the greater weight of the credible evi
35(1970). dence. Luciani v Montemurro-Luciani199 Ws. 2d 280544 N.W2d 561(1996),
Whenparents each own a 1/2 interest in future proceeds of real estate and the $818899 ) ) .
contributes to child support, the court nraytorder the custodial parent to pay child ~ Sub.(6) makes interest on child support arrearages mandatotyal court has
supportin the form of an accumulating real estate lien in favdhefstate. State ex nodiscretion in awarding interest, even if it determines that to ewatd be inequi

rel. v. Reible,91 Wis. 2d 394283 N.W2d 427(Ct. App. 1979). table. Douglas County Child Support Fisher 200 Wis. 2d 807547 N.W2d 801
Thetrial court abused its discretion by setting child support payments without cdft: APp. 1996)95-1960

sideringthe needs of the children thre paye's ability to pay Edwards vEdwards, A court may consider earning capacity rather than actual earnings in determining

97 Wis. 2d 11, 293 N.W2d 160(1980). child support and maintenance if it finds a par®jab choice voluntary and unrea

A personal injury damage award to a noncustodial spouse can be considereds@gable. Sellers v Sellers,201 Ws. 2d 578 549 N.W2d 481(Ct. App. 1996),
changeof circumstances justifying increased support. Somn®ommerl08 Ws.  95-2730
2d 586 323 N.W2d 144(Ct. App. 1982). Thefact that a parfyby deliberate conduct, frustrates an accurate calculation of the

Sub.(6) imposes interest on arrearages existing on July 2, 1983, aswalthose party’sincome does not prevent the trial court from makivgappropriate finding
accruingafterward. Greenwood Greenwood129 Ws. 2d 388385 N.w2d 213  of fact. The court may make its findings based on the available evidence. Lellman
(Ct. App. 1986). v. Mott, 204 Wis. 2d 166554 N.W2d 525(Ct. App. 1996)96-0618

FederalSupplemental Security Income may not be considered to be an economithe court did not abuse its discretion in ruling against a request in a high income
resourcefor purposes of computing a child support obligation. Howewseek— payercase for an increase in suppactording to the percentage standards when the
work order may be appropriate. Langloidanglois, 150 Ws. 2d 101441N.W.2d  courtbelieved that the request was really a disguised claim for extra money to support

286 (Ct. App. 1989). the custodial parerd’own lifestyle. Nelsen andee205 Ws. 2d 632556 N.W2d
Educationalgrants andoans, AFDC, and other child support are not economiz89 (Ct. App. 1996)95-2208

resourcegor purposes of computing a child support obligation. ThibadeBhilva In certain cases, such as with military retirement payasset may be divided in

deau,150 Wis. 2d 109441 N.W2d 281(Ct. App. 1989). the property division and ittncome stream considered as income in determining

Consideratiorof expenses incurred by a child asaatult, including education child support. Cook MCook,208 Wis. 2d 166560 N.W2d 246(1997),95-1963
expensesis error Resong Wier, 157 Ws. 2d 382459 N.W2d 591(Ct. App. 1990).  Whena noncustodial parent seeks to impose a trust on arreanagdsunder a

A divorce stipulation waiving or setting a ceiling on child support and preventimge—Augustl, 1987 support ordethat parent must demonstrate that the trust is in the
maodificationis against public policy and will not be enforced. Ondras@nneson, child’s best interesand, when the custodial parent does not agree to the trust, that the

158Wis. 2d 690462 N.W2d 915(Ct. App. 1990). primary custodian was unwilling to or incapable of managing the support money
Thetrial courts use of a computer program to analyze financial evidence was rfdéamerorv. Cameron209 Wis. 2d 88562 N.W2d 126(1997),95-0311
error. Bisone vBisone, 165 Ws. 2d 1.4, 477 N.W2d 59(Ct. App. 1991). Incomedisparity resulting from applying the percentage standards is only relevant

A stepparent has no legatiligation to support a stepchild. Under appropriate cirif the payer can show inability to pay or that the income disparity will advertety af
cumstancethe theory of equitable estoppel may apply to cases involving child supe children or payerEqualizing lifestyles between parents is not a support objective.
port. Ulrich v. Cornell, 168 Ws. 2d 792484 N.W2d 546(1992). Theamount of discretionary income either paneiithave to spend on their children

In a joint custody situation, the parent with primary physical custody may ¥ea secondargonsideration. Raz Brown,213 Ws. 2d 296570 N.W2d 605(Ct.
orderedto pay child support. Matz Watz,166 Ws. 2d 326479 N.W2d 245(Ct. = App. 1997),96-1997 ]

App. 1991). The repayment to the payer spouse of a loan made bydarcompany that he

Theabsence of a mortgage obligation is relevant to the assessment ofsagarty’ ©Wnedwas a proper additido the payes income available for support. It was prop
nomiccircumstances, but does not translate into imputed incouher the applicable erly foun_dto be deferred compensation, which is included within the applicable defi
administrative rule. IMarriageof Zimmerman vZimmerman169 Ws. 2d 516485  Nition of income. Raz.\Brown,213 Ws. 2d 296570 N.W2d 605(Ct. App. 1997),

N.W.2d 294 (Ct. App. 1992). 96-1997 ) ) o . .

A support order against actual AFDC grants is prohibitediigadeau butan A stipulation for child support with no time limit or opportunity for review was
orderagainst earned income of one wéiso receives AFDC is not. In Support of B., 2gainstpublic policy and the payer was not estopped from seeking a modification due
L., T. & K. 171 Ws. 2d 617492 N.W2d 350(Ct. App. 1992). to a material change in circumstances. Kriemagoldbeg, 214 Ws. 2d 163571

; : p . N.W.2d 425(1997),96-3489
No matter how corporate income is labeled, a family courtprerge the corporate A S . .
shieldif it is convinced the obliges intent is to avoid financial obligations. Evjen _APsent a finding that an individual partrieasauthority to unilaterally control a

v. Evjen,171 Wis. 2d 677492 N.W2d 360(Ct. App. 1992). partn%rshipastietth partntershir;])_ assets willnge ilrtrr:p_uted as available incorr_l(;ebonly in
Theparties’ extrajudicial agreement that child support payments be discontin il tor arr:(.:em : Fga{j neiﬁ b argtjreeme ea |n§|uLe|1n(;e prﬁmlums pags Wy a

wasenforceable via thdoctrine of equitable estoppel. Harmstarms174 Ws. 2d Wei Qeérlss '\%;e |2r:jc1135es7|r21 N ?szzzj ?%?C'?ng‘; %g'?"’)lgg_%;s' Suppoe

780 4%8 N.'WZd 2.29(199‘?)' Thetrial court properly exercised its discretion under sub. (1m) (i) by excluding

__The"serial family payer” rule adopted under the percentage standards referreqi{a, the application of the percentage standards the \ailuenassignable trips

in sub. (1) [now sub. (1j)] is discussed. BrowrBrown,177 Ws. 2d 512503 receivedby the paying spouse as employment bonuses although the trips constituted

N.W.2d 280(Ct. App. 1993). » taxableincome. State.wall, 215 Ws. 2d 595573 N.w2d 862(Ct. App. 1997),

The mandatory percentage standards for determining support do not allow ¢gt_ngog
deferredpayments. Kelly vHougham178 Ws. 2d 546504 N.W2d 440(Ct. App. In concluding that a deviation from the percentage standards is warranted, all listed
1993). factorsneed not be applied. StateAlonzo R.230 Wis. 2d17, 601 N.W2d 328(Ct.

An AFDC recipient assigns all rights to child support payments to the gtate. App. 1999),98-3333
suchthe payments may not be held in trust for the child under sub. (2). Paternity OThe percentage standards under sub. (1j) include the shared-time payer formula
LachelleA.C. 180 Ws. 2d 708510 N.W2d 718(Ct. App. 1993). in DWD 40.04(2)Wis. Adm. Code, as well as the straight percentage standards in

A lump sum separation benefit receivggbn termination of employment was DWD 40.03 (1). The shared-time formula applies ifiager will be assuming costs
properly considered to be income subject to the percentage standards for supp®firoportion to the number of days theurt is ordering placement with the parent.
Gohdev. Gohde 181 Ws. 2d 770512 N.W2d 199(Ct. App. 1993). Randallv. Randall, 2000 WI App 9835 Wis. 2d 1 612 N.W2d 737 99-0531

In deciding not to apply the percentage standard, the court erred wherpéred Incarceratioris a valid factor for a court to considersetting child support because
the parties available incomes after deducting the percentage amount from the paysfithe impact it may have on the payoemployability due to what may be voluntary
income,but failed to consider the assumed contribution of the same percentageahyunreasonable acts. It was proper to base child support on earning capacity and
thepayee. Kjelstrum.\Kjelstrum,181 Ws. 2d 973512 N.W2d 264(Ct. App. 1994).  to provide for an dbet against the payarproperty division payout to provide for

A trial court could not set child support at zero, convert post-divorce incomepaymentof the support obligation. Modrow Modrow 2001 WI App 200247 Wis.
marital property and order that income to be held in trust to be distributhd child  2d 889 634 N.W2d 852 00-1868
whenAFDC benefits ended. Lunalwna,183 Ws. 2d 20515 N.W2d 480(Ct. App. Subs.(1j), (Im), and (1n) give the court authority to determine and order some
1994). amountfor child support. While that authority implicitly includes the authauty

If the interests of the children andstodial parent are protected, parties are fredeterminethe amount to be zero, it does not implicitly includeahthority to order
to contract in a settlement agreement that the primary custodian will not have spéheparentgo divide expenses for the children among themselves in particular ways
ing discretion over child support. Jacquardacquartl83 Ws. 2d 372515 N.W2d  asan alternative to ordering one parent to pay child support to the @aistowski
539 (Ct. App. 1994). v. Zawistowski, 2002 WI App 8&53 Wis. 2d 630644 N.W2d 252 01-0655
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This section makes no provision as to splittafgd care costs beyond what is pro (%)aymentfrom an insurer This section shall not be construed to

videdin the child supporpayments. The trial court erroneously exercised its discre:  * : f
tion when, without addressing the sub. (1m) factors, it deviatedtfrerchild support mit the aUthor'tyOf the court to enter or mOd'fy support orders

percentagstandards by ordering one party to pay one—half of the daycare experg@@fitainingprovisions for payment ahedical expenses, medical

Iin additionto support required by the percentage standards. McLakéclaren, i i i iti i

2003WI App 125,265 W, 2d 539665 N.W2d 405 022451 costs,or insurance premiums that are in addition to and not incon
A trial court may establish trust from funds paid for child support for the purpos@istentwith this section.

of funding a childs postminority educational expenses. Because the percentage stan(Zm) (a) The court shall order a parent who is required te pro

dardspresume a higher standard of living commensurate with the'payigher . . . X ]

income,a child is entitied to the money over and above his or her needs. A trusYi§€ health insuranceoverage for a child under this subsection

in the childs best interests and puts the child in the same position as if in an int?ection]to provide to the othgrarent a health insurance identifi

high—incomefamily. Furthey consideration of “educational needs” under sub. (1m) 5+ ; : el ;
(g) is broad enough to encompass the higher educationalafdbd<hild. Kowalski ationcard ewdencmg the chilsthealth insurance coverage.

v. Obst, 2003 WI App 21&67 Ws. 2d 400671 N.W2d 339 03-0573 NOTE: The bracketedlanguage indicates the comct cross-refeence. Cor
Sub.(6) does not limit the authority a trial court would otherwise have to considctive legislation is pending.

imposinginterest on unpaichaintenance arrears. CashirCashin, 2004 WI App ; i ; i

92 273 Ws. 2d 754681 N.W2d 255 031010 (b) If the parent ordered to provide a health insurance identifi
Whena spouse presented a challenge to the application of the percentage stanf@ti@ncard forthe child fails to do so, the other parent may attempt

onfairness grounds amitesented a developedjament based on evidence in sup to obtain a card for the child by presenting to the health insurance

port of that challenge, the trial court was required to perform the analysis of the r ; ; ; ;
vantstatutory factors in answer to that challenlytaritato v Maritato, 2004 WI App %?O\”deror to the employer throuqhhmh the insurance is pro

138,275 Ws. 2d 252685 N.W2d 379 03-2074 vided a copy of the order requiring the provision of a card.
Wheninformation the payer spouse supplied did not permit more thappoxi : : ;
matedetermination of his true gross income, the court was not required to precis_ely(c)_ _If the other parent 'S_ unable to obtain a headm_urance
subtractthe amount the payer alleged he would have to pay to service a new digientificationcard for the child in the manner provided in subd. 2.
Derrv. Derr, 2005 WI App 63280 Wis. 2d 681696 N.W2d 170 03-2181 i i i i
Thetrial court erred when it ordered that child support be bpkh based upon [par. (b)], the intentional failure to comply Wlt.h the order to pro
the asset of the wife'Ph.D. in psychology and upon her imputed enhanced educatéifle the Cf'ﬂ'd)y the parent so ordered constitutes a contempt of
incomeupon her expected, but as yet unattained, licensure to practice. Child supgaitirt, punishable under cfi85.
determinationgre to be made upon the basis of the circumstances existing at the tmgoTe: The bracketedlanguage indicates the corct cross—refeence. Cor
of the divorce and a held—open determination indicates that an ordaildsupport rective legislation is pendin
is not necessary based upon current circumstanceserW Boerney 2005 WI App 9 p 9- i i
64,280 Ws. 2d 519695 N.W2d 833 03-2606 (3) INCOME WITHHOLDING AND ASSIGNMENT. (&) In directing

Whenundistributed company earnings are at issue, the court mwgcésjtain i
whetherthe child support payer has the abilityiidividually control or access the the manner of payment of a chihealth carexpenses, the court

undistributeckarningsand 2) determine whether there is a valid business reason 812y order that paymenincluding payment for health insurance

the companys decision to retain the earnings. If the payer has the ability to individpremiums,be withheld from income and sent to the appropriate

ally control or access earnings and the company has no valid reason for retaininy [ : : ;
earningsthe undistributed income can be considered when calculating thespaytﬂéalthcare insuretprovider or plan, as provided in867.75 (3h,)

child support obligation\nters v Winters, 2005 WI App 9281 Ws. 2d 798699 ~ Or sent to the department or its designee for disbursement to the

N.W.2d 229 04-0747 ) ncoRgrsonfor whom the payment has been awarded if that person is
A lump sum payment as thesult of a pension plan enhancement was gross income

subjectto the child support standards. There is no windfall exception to the applitit & health care insureprovider or plan. If the court orders
tion of child support to gross income. Absent a finding of unfaimess, groundediircome withholding and assignment for the paymentheglth

the specific facts of the case, and aftensidering all enumerated factors in sub. (1m§ eexpenses the court or county child suppoency under s

andany other factors relevant to the particular case, a trial court is not authorize . . . ;
deviatefrom the percentage standardsinkler v. Winkler, 2005 WI App 100282 .53(5) shall send notice of assignment in the manner provided

Wis. 2d 746699 N.w2d 652 04-1231 o . unders. 767.75 (2r)and may include the notice of assignment
The circuit court erred when it upheld the court commissienéecision to

excludeovertime pay as a geneglicy without exception when applying the per underthis paragraph with a notice of assignment undé6g.75
centagestandard. Overtime income cleatiynstitutes a portion of salary and wages,The department or its designee shall keep a record of all moneys

andWisconsin law does not exclude overtime income in the application of the p: i i i
centagestandard.  Jarman welter 2006 W1 App 54289 Ws. 2d 887711 N.W.2d Peceived and disbursed for health care expenses that are directed

705, 05-1616 to be paid to the department or its designee.

Federalpreemption doctrine doe®t prohibit states from requiring payment of (b) If the court orders a paretd initiate or continue health

child support out of veterans’ disability benefits. RosRase481 U.S. 6191987). . . . .
PoorLittle Rich Kids: Revising Wsconsins Child Support System to Accommo InSurancecoverage for a child under a health insurance pdiiay

dateHigh-Income Payers. Dodd. 83 MLR 807. is available to the parent through employer or other ganiza-
No-faultdivorce: Ex consequences of support, maintenance and pragegity  tion but the court does not specify the manner in which payment
ment. Case, 1977 WBBIL of the health insurance premiums sHad#l made, the court or

A practitionefs approach to child support. BaileWBB June 1987. . . .
HSS80: New Rules for Chil&upport Obligations. HickeyMs. Law April, 1995. countychild support agency under$9.53 (S)may provide notice

Which Came First? The Serial Family Payer Formula. StansbisyLaw Apri,  Of assignment in the manner provided und@63.75 (2r)for the
1995. withholding from income of the amount necessary to pay the

healthinsurance premiums. The notice of assignment under this

767.513 Child health care expenses. (1) DerNITION. In paragraptmay be sent with or included as part of any other notice
this section, “health insurance” does not include medical assigt assignment under 67.75 A person who receives notice of
anceprovided under subchV of ch. 49 assignmentnder this paragraph shall send the withheld health

(2) ResPONSIBILITY AND PAYMENT. In addition to ordering insurance premium® the appropriate health care insupo-
child support for a child under 867.511(1), the court shall spe vider, or plan, as provided in 67.75 (3h)
cifically assign responsibility for and direct theanner of pay (4) HeaLTH BENEFIT PLAN; EMPLOYEROBLIGATION. If the court
mentof the childs health care expenses. In assigning responsibilgers a parertb provide coverage of the health care expenses of
ity for a childs health care expenses, the court shall considge parents child and thgarent is eligible for family coverage of
whethera child is covered under a pareritealth insurance policy peaithcare expenses under a health benefit plan that is provided

or planat the time the court approves a stipulation for child SUBy an employer on an insured or on a self-insured basis, the
portunder s767.34 enters a judgment of annulment, divorce, Oé{nployershall do all of the following:

legal separation, or enters an order or a judgment in a paterni y(a) Permit the parent to obtain family coverage of health care

actionor in an action under 67.001 (1) (for (j), 767.501 or St .
767.805(3), the availability of health insurance to each parefxPensesor the child, if eligible for coverage, without regard to

throughan employeor other oganization, the extent of coverage®"y enrollment period or waiting period restrictions that may
availableto a child, and the costs to the parent for the covefagePP!-

thechild. A parent may be required to initiate or continue health (b) Provide familycoverage of health care expenses for the
careinsurance coverage for a child under this sectiba.parent child, if eligible for coverage, upon application by the parent, the
is required to daso, he or she shall provide copies of necessathild’s other parent, the departmeat,the county child support
programor policy identification to the custodial parent and isagencyunder s59.53 (5) or upon receiving aotice under sub.
liable for any health care costs for which heshe receives direct (6) (a).
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(bm) Notify the county child support agency undes%53 (5) accrueon the total amount of child support in arrears, if dnter
whencoverage of the child undtre health benefit plan is infe€t  est under this section is in lieu of interest computed under s.
and,upon requesprovide copies of necessary program or polic§07.01(4), 814.04 (4) or815.05 (8)and is paid to thdepartment
identificationto the childs other parent. or its designee under 867.57 Exceptas provided in s/67.57

(c) After the child hasoverage under the employehealth (1m), the department or its designee shall apply all payments
benefitplan, and as long as the parent is eligible for family eovefeceivedfor family support as follows: o
ageunder theemployets health benefit plan, continue to provide (1) First,to payment of family support due within the calendar
coveragefor the child unless the employer receigasisfactory monthduring which the payment is received.
written evidence that theourt order is no longer infett or that (2) Secondjo payment of unpaid family support due before
the child has coverage of health care expenses under anothelpayment is received.
healthinsurance policy or health benefit pldrat provides com (3) Third, to payment of interest accruing on unpaid family
parablecoverage of health care expenses. support.

(5) RECOVERYBY STATEOF3RDPARTY PAYMENTS. (@) If aparent  History: 1977 c. 1051979 c. 3%s.50, 92 (4} Stats. 197%. 767.2611983 a. 27
who has been orderdsy a court to provide coverage of the health?852 291993 a. 4811995 a. 2791997 a. 27191, 1999 a. 932, 2005 a. 443.

x A : - 11; Stats. 2005 s. 767.531.
careexpensesf a child who is eligible for medical assistance Thissection does not limit the authority a trial courtuld otherwise have to con
undersubch.lV of ch. 49receives paymeritom a 3rd party for siderimposing interest on unpaid maintenance arrears. CasBastin, 2004 WI
the cost of serviceprovided to the child but does not pay théPf, 92273 Wis. 2d 754681 N.w2d 255 03-1010 _
. . . ecircuit court musseparately calculate child support and maintenance as a con

healthcare provider for the services or reimbursed@partment gition precedent to calculating family support. If the court applies the percentage
or any other person who paid for the services on behalf of tiedelineswhen setting child support, it must set family support at an amount that

; i i resultsin a net payment, after state and federal taxes are paid, of tizalesise child
child, the department may Obta”]umgment against the parent forsupportas calculated under the guidelines. Even if a court makes ddiadled)s
theamount of the 3rd—party payment. asto all ofthe factors for family support, the court erroneously exercises its discretion

H ; i if, it neglects to provide a rational explanation of how its findings lead to the support
(b) Section767.75 (4)applies to a garnishment based on g, .'i%\ies  Brookman 2005 Wi App 158285 Ws. 2d 41, 701 N.W2d 642

judgmentobtained under pafa). 04-0315
(6) CHANGE OF EMPLOYMENT;NOTICE. (@) If a parent whoro ) ) o )
vides coverage of the health care expenses of a child under’8{-54 Required exchange of financial information. ~In

orderunder this section changes employers and that parent ha#§ action in which the court has ordered a party to pay child or
court-orderecthild support obligation with respect to the childfamily support under thishapterincluding an action to revise a
the county child support agency unde69.53 (5)shall provide Judgmentor order under §.67.59 the court shall require the par
notice of theorder to provide coverage of the childiealth care tiesannually to exchange financial information. Information dis
expenses to the new employer and to the parent. closed under thisection is subject to 867.127 (3) A party who
(b) The notice providetb the parent shall inform the paren{allsto furnish information required by the court under this section
thatcoverage for the child under the nemployers health bene maybe proceeded against for contempt of court undefash. f

fit plan will bein effect upon the employés receipt of the notice. the court finds that a party has failed to furnish information

The notice shall inform the parethat he or she mavithin 10 requiredunder this section, the court may award to the party-bring

businesglays after receiving the notice, by motion request a hek{tg the action costs and, notwithstandinglsl.04 (1) reasonable

ing before the courdn the issue of whether the order to provid L?;gg)’fgggs- o 443,122

coverageof the childs he_alth care expenses should remain 'n_NOTE:.2005 Ws. Act.443 which affected this section, contains explanatory

effect. A motion under this paragraph may be heard by a circuites.

courtcommissioner If the parent requests a hearing anccthat

determineghat the ordeto provide coverage of the chiéchealth 767.55 Child support: employment-related  orders.

careexpenses should not remaireffect, the court shall provide (1) GENERALLY. In an action fomodification of a child support

noticeto the employer that the order is no longer fef orderunder s767.590r an action in whiclan order for child sup
History: 2005 a. 443s.104, 220. portis required under §67.511 (1), 767.805 (4)or 767.89 (3)
NOTE: 2005 Ws. Act 443 which affected this section, contains explanatory the court may order either dyoth parents of the child to seek

notes. . P i
Ordersassigning health care responsibility pursuant to s. 767.25 (4m) [nowesr.’npk)ymenbr participate in an employment or training program.

767.513]are subject to revision under#67.32 [now s. 767.59]. Kuchenbeckerv  (2) NONCUSTODIAL PARENT. (&) In this subsection, “custodial
Schultz,151 Wss. 2d 868447 N.W2d 80(Ct. App. 1989). parent”’means a parent who livesth his or her child for substan
) ) . tial periods of time.

767.521 Action by state for child support.  The state oits (am) In an action for modification of a child supparder
delegateunder s49.22 (7)shall bring an action for support of a,,qers. 767.59 an action in which an order for child support is
minor child under s767.001 (1) (flor for paternity determination roqjiredunder s767.51L (1), 767.805 (4)or767.89 (3)or a con
andchild support under §67.80if the childs right to support is temptof court proceeding to enforce a child support or family sup
assignedo the state under £6.261 48.57 (3m) (b) 20r(3n) (b) - hortorder in a county that contracts unde4%36 (2) the court
2.,49.145 (2) (5)49.19 (4) (h) 1. hor49.775 (2) (bmpand all of - 3y order a parent who is not a custodial parent to register for a
the following apply: work experience and job trainiggogram under €19.36if all of

(1) Thechild has been deprived of parental support by reasgfe following conditions are met:
of the continued absence of a parent from the home. 1. The parent is able to work full time.

(2) A court has not issued an order undei6s..511requiring 1m. If the parent resides in a county other than the county in

the parent who is absent from the home to support the child. \yhich the court action oproceeding takes place, the parent

History: 1987 a. 271995 a. 289404, 1997 a. 27105, 2005 a. 443.38; Stats. ; ; : i ; i
20055, 767521, residesin a county with a work experience and job training pro

gramunder s49.36and that county agrees to entbk parent in

767.531 Family support. The court may make a financialthe program.

orderdesignated “family support” as a substitute for child support 2. The parent works, on average, less than 32 hours per week,
ordersunder s767.511andmaintenance payment orders under @nd is not participating in an employment or training program
767.56 A party orderedo pay family support under this sectiorivhich meets guidelines established by the department.

shallpay simple interest at the rate of 1% per montlany amount 3. The parens actual weekly gross income averages less than
in arrears that is equal to or greater than the amount of child sd times the federal minimum hourly wage ung@@rUSC 206a)
portdue in one month. If the party no longer has a current ebligd) or the parent igarning less than the parent has the ability to
tion to pay child support, interest at the rate of 1% per month shedirn,as determined by the court.
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(b) Under this subsection, the parenpiesumed to be able to767.553 Annual adjustments in support orders.
work full time. The parent has the burden of proving ieadr she (1) WHEN ADJUSTMENTMAY BE ORDERED. (&) An order fochild
is not able to work full time. or family support under this chapter may provide for an annual
(c) Ifthecourt enters an order under.ggam), it shall order the adjustmentin the amount to be paid based on a change in the
parentto pay child support equal to the amount determined @yer’s income if the amount of child or family support is
applyingthe percentage standard establisiveter s49.22 (9)or  €xpressedh the order as a fixed sum and based on the percentage
equalto the amount of child support that the parent was ordergi@ndardestablished by the department unde¢%22 (9) No
to pay in the most recent determination of support under this chagjustmentmay be made under this section unless the order pro
ter. The child support obligation ordered under this paragrapiflesfor the adjustment.
continuesuntil the parent makes timely payment in full for 3-con (b) An adjustment under this section may not be made more
secutivemonths or until theperson participates in the progranthanonce in a year and shall be determined on the basis of the per
unders. 49.36for 16 weeks, whichever occurs first. The courtentagestandard established by the department undé.22 (9)
shallprovide in its order that the parent shall make child support (c) In the order the court shall specify what information the
paymentsalculated under $67.511 (1j) or(1m) after the obliga partiesmust exchange to determine whether the payacome
tion to make payments ordered under this paragraph ceases.haschanged, and shall specify the manner and timing of the infor
(3) ABseENTPARENT. (a) In this subsection, “case involviag Mmationexchange.
dependenthild” means an action which meets all of the following (2) ForMFORSTIPULATING. If the court providefor an annual
criteria: adjustmentthe court shall make available to the parties, including
1. Is an action for modification of a child support order undéfe state if the state is a real party in interest unde@#.205 (2)
s. 767.590r an action in which an order for child suppizrt (&), & form approved by the court for the parties to use in stipulat
requiredunder s767.51 (1), 767.805 (4)or 767.89 (3) ing to an adjustment of the amount of child or family support and
2. The childs right to support is assigned to the state und modification of any applicable income-withholding ord€he

orm shall include an ordeto be signed by the court, for approval
2246.261 (3)48.57 (3m) (b) 20r(3n) (b) 2, 0r49.19 (4) (h) 1. of the stipulation of the parties.

(3) INCOMECHANGES. (a) If the payés income changegsom
eamount found by the court or stipulated to by the parties for the
currentchild or family support ordethe parties may implement
%mdjustment under this section by stipulating, on the form under

3. The child habeen deprived of parental support by reasop
of the continued absence of a parent from the home.

(b) Except as provided in p&c), in a casénvolving a depen
dentchild, if the childs parent who is absent from the home is n
employed,the court shall order that parent to do one or more mily support amount, subject to sgb) (b).

thefollowmg. . . (b) The stipulation form shall be signed by all parties, includ
1. Register for work aa public employment e estab g 'the state if the state is a real party in interest und&7s205
lishedunder s106.09 (2) (a), and filed with the court. If the stipulation is approved, the
2. Apply for jobs. ordershall be signed by the court and implemented in the same
3. Participate in a job training program. manneras an order for a revision unde767.59 An adjustment
(c) An order is not required under p@) if the court makes underthis subsection is ffctive as of the date on which the order
written findings that there igood cause for not issuing the ordedS signed by the court. _
(d) Paragrapkb) doesnot limit the authority of a court to issue, (4) IMPLEMENTATION; WHEN EFFECTIVE. (@) Any partyinclud
anorder other than an order under ya), regarding employment ing the state if the state is a real partynterest under §67.205

of a parent in an action for modification of a child suppoder (2) (&), may file a motion, petition, or order to show cafwre
unders.767.590r an action in which an order fonild support is implementatiorof an annual adjustment under this secticmif

b.(2), to the changed income amount and the adjusted child or

requiredunder s767.51 (1), 767.805 (4)or 767.89 (3) of the following applies: _ o
(4) UNEMPLOYED TEENAGE PARENT. (a) In this subsection, 1. A party refuses to provide the informatie@yuired by the
“unemployedteenage parent’ means a parent whisfies all of courtunder sub(l) (c). _
the following criteria: 2. The payess income changes, buparty refuses to sign the
1. Is less than 20 years of age stipulation for an adjustment in the amount of child or family sup
' ' port.
2. Is gnemployed. . (b) If the court determines after a hearing thaadjustment
3. Is financially unable to pay child support. shouldbe made, the court shall enter an order adjustingtite
4. Would be ordered to make payments for the support oba family support payments by the amount determined by the
child but for subd3. court, subject to sul{1) (b). An adjustment under thisibsection

(b) In an action for revision of a judgment or order providingnay not take dect before the date on which the party responding
for child support under 67.590r an action in which an order for to the motion, petition, or order to show cause received notice of
child support is required under 867.511 (1), 767.805 (4) or theaction under this subsection.

767.89(3), the court shall order an unemployed teenage parent to(c) Notwithstanding paib), the court may direahat all or

do one or more of the following: partof the adjustment not takefedt until such time as the court
1. Register for work af public employment &ite estab directs, if any of the following applies:

lishedunder s106.09 1. The payee was seeking an adjustment and the payer estab
2. Apply for jobs. lishesthat extraordinary circumstances beyond his orcbatrol

3. Participate in a job training program. preventfulfilment of the adjusted child or family support obliga

4. Pursue or continue to pursue an accredited coursetlgp'2 Th ki diust t and th tab

instructionleading to the acquisition afhigh school diploma or . < er;l)ayer was slee 'a.‘vl’a dus ment an bl € %aye% ?f a
its equivalent if the unemployed teenage parent hasampleted |Snesthatt ; ||C)ayeh( Vo ulqtarl gnd unreasonably reduced his or
arecognizechigh school course of study or its equivalent, excePE" Ncome below his or her earning capacity
thatthe courtmay not order the unemployed teenage parent to pur. 3: The payer was seeking an adjustment and the payee estab
sueinstruction if the instruction requires the expenditure of fundi§hesthat the adjustment would be unfair to the child.
by the unemployed teenage parent other than normal transporta(d) If in an action under this subsectitire court determines
tion and personal expenses. thata partyhas unreasonably failed to provide the information

History: 2005 a. 443s.40, 41, 107, 108, 135, 136, 223 requiredunder sub(1) (c) or to provide the information on a
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timely basis, or unreasonably failed or refusesigm a stipulation Threeformulas were approved for calculating maintenance or property division
for an annual adjustment the court may award tcagg}ieved awardsin cases in which one spouse has contributettidcothets pursuit of an

t tual ts. includi . t ts attributabl advancedlegree. Haugan #augan117 Ws. 2d 200343 N.W2d 796(1984).
party actual costs, Includingervice Costs, any Cosls atiributable ,, 5conolic spouse’refusal of treatment is relevant to the trial cewdtermina

to time missed from employment, the cost of travel to and frofipn regarding a request for permanent maintenance. DeLaMafet aMattey151
court,and reasonable attorney fees. Wis. 2d 576 445 N.W2d 676(Ct. App. 1989).

] i Military disability payments may be considered in assessing abilitsy mainte
(5) REVISIONORREMEDIAL SANCTIONS. (@) Nothing in this sec nance. Viebeg v. Webep, 158 Ws. 2d 540463 N.W2d 382(Ct. App. 1990).

tion affects a part;S I‘Ight to file at any tlm.e.a mOtIO.n' petition, or Thetrial courts use of a computer program to analyze financial evidence was not
order to show cause undei767.59for revision of a judgment or error. Bisone vBisone 165 Ws. 2d 1.4, 477 N.W2d 59(Ct. App. 1991).

orderwith respect to an amount of child or family support. An award may be based on a percentage of the’pageome in “unusual circum
i i i i i stances.”Unpredictable future income warrants a percentage award. Hefgfty,
coting i i secon i o parté it move the S ST s s
. g ptor cou e e. al sanc .O S Maintenancdurthers two objectives: 1) to support the recipient spouse in accord
underch. 785if the other party unreasonably fails to provide Ofncewith the needs and earning capacities of the pagi®s?) to ensure a fair and
discloseinformation required under this section or unreasonabdyuitablefinancial agreement between the parties. In the interest of fairness -mainte
fails or refuses to sign a stipulation for an annual adjustment. nancemay exceed the recipiestbudget. Hefty vHefty, 172 Wis. 2d 124 493
History: 1981 c. 201983 a. 271993 a. 4811995 a, 25.9126 (19)1995 a. 404  -W-2d33(1992). o o .
1997a. 27 2001 a. 1661, 105, 2005 a. 443s.167, 224 Stats. 2005 s. 767.553. Maintenancés measured by the parties’ lifestyle immediately before the divorce
andthat they could anticipate enjoying if they were to stay married. The awegrd
. . takeinto account incomincreases the parties could reasonably anticipate. Hefty v
767.56 Maintenance. Upon a judgment of annulment,pefty, 172 Ws. 2d 124493 N.w2d 33(1992).
divorce, or legal separation, or in rendering a judgment in ana maintenance award must accofatthe recipient earning capacity and ability
actionunder s767.001 (1) (gpr(j), the court magrant an order to be self-supporting atlavel comparable to that during marriage. It is unfair to

i H i i requireone spouse to continue income production levels to maitistandard of
requiring maintenance payments to either party&dmited or living of the other who chooses a decrease in production. ForeBesterl74

indefinite length of time after considering: Wis. 2d 78 497 N.W2d 78(Ct. App. 1093).
(1) The length of the marriage. Consideratiorof one spouse’solicitation to have the other murdered in denying

; ; ; maintenancelid not violate the statutory scheme avas not an improper consider
(2) The age and phyS|caI and emotional healtithe partles. ation of “maritalmisconduct.” Brabec vBrabec181 Wis. 2d 270510 N.w2d 762

(3) Thedivision of property made under&7.61 (1993).

i i i maintenance award based on equalizatianaafme is not “self-evidently fdir
(4) Theeducational level of each party at the time of mama%%gdoes not meet the statutory objectives of support and fairness. OGlsow,

andat the time the action is commenced. 186 Wis. 2d 287520 N.W2d 284(Ct. App. 1994).

(5) The earning capacity of the party seekinmintenance, An otherwise short-term marriage should not be considefedg-term marriage
including educational background, training, employment Ski"%e\f\,agéf}%rec are Ch“ﬁl‘g%fg Luciani Montemurro-Luciani191 Ws. 2d 67 528
work experience, length of absence from the job m dial .Oﬁespouges.coﬁfrlibution).of child-rearing services and family support while the
respons,lb|“t|e§,0r children ,andhe t'me and expense neCessaré{therspouse completed an education program was ratisaf grounds for award
to acquire sufcient education or training to enalifee party to ing compensatory maintenanckuciani v Montemurro-Lucianil91 Ws. 2d 67

find appropriate employment. 528N.W.2d 477(Ct. App. 1995).

T ; ; Leavingmaintenance open due to potential future health problems of one spouse
(6) The feasibility that the party seeking maintenance Cftnout expert testimony was propdaut failure to limit the order accordingly was

becomeself-supporting at a standardliefng reasonably compa  improper. Grace v Grace,195 Ws. 2d 153536 N.W2d 109(Ct. App. 1995),
rableto that enjoyediuring the marriage, and, if so, the length of4-2653

time necessary to achieve this goal_ Post—divorcéncreas_es ina pension fund valueq ina _divorce should be treated as
anincome stream availabfer maintenance. Olski WIski, 197 Wis. 2d 237540
(7) The tax consequences to each party N.W.2d 412(1995),93-3332

(8) Any mutual agreement made by the parties before er durA court may consider earning capacity rather than actual earnings in determining
ing the marriage, according to the terms of which one party Hé&dd support and maintenance if it fisch spouse’job choice voluntary and unrea

made financial or service contributions to the other with th g“”z‘k;'gd Sellers v Sellers,201 Ws. 2d 57§ 549 N.W2d 481(Ct. App. 1996),

_expectatlomf reciprocation or other compensation in the future, Whenparties have been married to each other more than once, a trial court can look
if the repayment hasot been made, or any mutual agreemeaithe total years of marriage when determining maintenance. Theotidlis not

madeby the parties before or during the marriage concerning apyndby the terms of maintenance in the first divorce and may look to current condi
arrangementor the financial support of the parties. tA";';S T;S;‘g%%al'gge”ancw"s'“ v Wolski, 210 Ws. 2d 183565 N.W2d 196(Ct.

(9) Thecontribution by one party to the education, trairing A stipulation incorporated into a divorce judgment is in the nature of a contract.
increasecearning power of the other Thata stipulation appears imprudent is not grouedgonstruction of an unambigu

. .. .. ousagreement. Rosplock Rosplock217 Ws. 2d 22577 N.W2d 32(Ct. App.
(10) Suchother factors as the court may in each IndIVIquggg)g’ge,_3522 P plock2 ? (Ct. App

casedetermine to be relevant. The purpose of maintenance is@ast in part, to put the recipient in a solid finan
History: 1971 c. 2201973 c. 1.37,1977 ¢. 1051979 c. 3%s.50,92 (4y 1979  cial position thatallows the recipient to become self-supporting by the end of the
c. 196 Stats. 1979 s. 767.2B005 a. 443.110, Stats. 2005 s. 767.56. maintenanceperiod. That the recipient becomes employed and makes productive

While arrearages under a temporary order for alimony and attorney fees and do¥@stmentof property division proceeds and maintenance payments is not a sub
thatthe husband is required to pay do not constitute part of sswdiféision of the  Stantialchange in circumstances but an expected reguticeiving maintenance.
estatethey area chage against the entire estatees@h vTesch,63 Wis. 2d 320217  Rosplockv. Rosplock217 Ws. 2d 22577 N.W2d 32(Ct. App. 1998)96-3522

N.W.2d 647 (1974). The trial court$ exclusionof pension payments when considering income avail
An obligation tosupport children is a factor in determining the amount of maint@ble to a maintenance recipient was correct when the pension had been awarded to
nancepayments. Besaw Besaw89 Wis. 2d 509279 N.W2d 192(1979). therecipient as part of the property division and had no value outside of the payments

Thetrial court abused its discretion by denying a mdthehoice to remaiat ~ madefrom it. Seidlitz v Seidlitz,217 Ws. 2d 82578 N.W2d 638(Ct. App.1998),
hometo care for small children. Hartungkartung,102 Ws. 2d 58 306 N.w.2d ~ 97-0824
16 (1981). The“fairness objective” of equalizing totalcome does not apply in a postdivorce
The trial court abused its discretion by terminating maintenance withofit sufsituation. Modification of maintenance has nothitggdo with contributions, eeo
ciently addressing the factors under this secticandér Perren.Wander Perrer,05  nomicor noneconomic, made during the marriage. Johnsiwhwson217 Ws. 2d
Wis. 2d 219 313 N.w2d 813(1982). 124,576 N.W2d 585(Ct. App. 1998)97-2961
Compensatiorfor a persowho supports a spouse while the spouse is in school canWhena reviewing court finds that a trieburt erroneously exercised its discretion
be achieved through both property division and maintenance payments. Lgindbderawarding maintenance, the case should be remanded for the trial court to properly
v. Lundbeg, 107 Ws. 2d 1 318 N.W2d 918(1982). exercisets discretion. It was an abuse of discrefiona trial court to assume that
Thetrial court maybegin its maintenance evaluation with the proposition that th@spouse is legally entitled to maintenance. Kinging, 224 Ws. 2d 235590
dependent partner may be entitled to 50% of the total earnings of both parties. BaMy.2d 480(1999),97-0994
v. Bahr 107 Ws. 2d 72318 N.W2d 391(1982). Equalincome division is a reasonalsi@rting point in determining maintenance,
Thetrial court may not consider marital misconduct as a reldaatar in granting  butthe goal is the standard of living enjoyed during the marriage, not 50% of the total
maintenanc@ayments.Dixon v. Dixon, 107 Ws. 2d 492319 N.W2d 846(1982).  predivorceearnings. Maintenance may surpass 50% of the csuptedivorce
It was improper to discontinue maintenance payments to a former wife solely up#pme,but the payee is not entitled to live a richer lifestyle than that enjoyed during
theground of her cohabitation with another maan Gorder wan Gorderl10 Wis.  themarriage. Johnson Johnson225Wis. 2d 513593 N.W2d 827(Ct. App. 1999),
2d 188 327 N.W2d 674(1983). 98-2141
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Lo mmtenanerovidet Tands for raining miended to enabie the recipien to L OISy Steceived o disbursed undéis section shall be entered

self-supportindy the end of thenaintenance period, and may also be used to Iimi? arecord !<ept by_the departmen_t odmmgnee. _The fe‘?ord shall

theresponsibility of the payer tocertain time and to avoid future litigation. Absentbe open to inspection by the parties to the action, their attorneys,

asubstantial change of circumstances, the parties may rightfully expect no chagged the circuit court commissioner

The law of change of circumstances should not require a paying spouse to finance .

unwisefinancial decisions of the recipient. MurrayMurray, 231 Ws. 2d 71604 (1e) RECEIVING AND DISBURSINGFEE. (a) For receiving and

N.W.2d 912(Ct. App. 1999)99-1369 disbursingmaintenance, child support, or family support-pay
Undersub. (9), the contribution by one party to the dtheductions is not limited : . ’ B ' p e

to contributions that arose only during the marital period. The cwaytfreely con ments’mduqmg payments In arrears, and for ma'“ta'”'”g, the

siderthe total contributions. Meyer Meyer 2000 W1 132239 Ws. 2d 731620  recordsrequired under pafc) [sub.(1) (c)], the department or its

N-:’tV-Zd 382t99‘0%78th ial court der under sub. (10) evidencepirs designeeshall collect arannual fee of $35. The court shall order

was not error for the trial court to consider under sub. evidence ;

havinglived “separate lives” for much of their marriage. By not equalitiveiy eaChparty ordered to make paymen_ts _tO pay the fee in ?&Ch year

incomesthe court in d&ct implemented what the parties had already agreed to f@r Which payments are ordered orvithich an arrearage in any

g(r)aCéiggs Schmitt v Schmitt, 2001 WIApp 78,242 Wis. 2d 565624 N.w2d 14 of those payments is owed. In directing the manngagfment,
Whena pension is divided bg qualified domestic relations ordand no value is the court shall order th_at tﬁee_be withheld fro_m income and sent

assignedo either spousgiinterest to be fsfet by otheproperty awarded in the prop t0 the department or its designee, as provided und&7s75

erty division, a court is not prohibited by double—counting rules from consideri i i iati

pensiondistributions when determining maintenanceettéfaedt. Wettstaedt, 2001 'Eeesunderdtms ggr‘i‘g-éagh S_hag‘behde_posm?tlhedapproprlatlon

W1 App 94,242 Ws. 2d 709625 N.W2d 900 003061 accountunder s20.445 (3) (ja) At the time of ordering payment
Ahcourts authority to orderl_m:vi‘_rét]eﬂance includesd autfh?]rity to t;’npose obligatiodd the fee, the court shall notify each party ordered to make pay

onthe payee to ensure complia the payment order if those obligations are rea, i

sonablynecessary to fefct compliance with the payment ordefinley v Finley, mentsof the.reqUIrement t_O pa&nd .the amount of, the fee. If the

2002WI App 144,256 Ws. 2d 508648 N.W2d 536 01-1705 fee under this paragraph is not paid when due, th(_e department or
Sections767.25 (6) and 767.261 [noss. 767.51 (6) and 767.531] regarding a its designee may not deduct the fee from any maintenance, child

fixed amount of interest on child support do not limit the trial ceatithority to con H
sider imposing interest on unpaithaintenance. A trial court has discretionaryOr family support, or arrearage paymemit may move the court

authorityunder s. 767.01 (1) to impose interest on maintenance arrearages. 1fi@ea remedial sanction under Gt85,
courtdecides to impose interest, it is under the trial coaliscretion to determine  NOTE: The correct cross-refeence is shown in brackets. Coective legisla
the amount to impose. Cashin@®ashin, 2004 WI App 9273 Ws. 2d 754681 tion is pending.

N.W.2d 255 03-1010 . . .
The generatule is that maintenance decisions are based on the parties’ financial (b) 1m. The department or its designee may collect any unpaid

circumstancest the time the determination is made. A financial benefit flowing frofeesunder s814.61 (12) (h)1997 stats., that are shown on the

one spouss’cohabitation with a 3rd party at the time of divorce is an appropriate ciepartment’s automatedpayment and collection system on

S S e Dodard vibodard, 2005 Wi App 6581 Ws. Dert):embetsl 1998, and ghgll deposit all fees coIIecteyd under this
A factual finding that one spouseohabitation relationship with a 3rd party wassubdivisionin the appropriation account undeg8.445 (3) (ja)

likely to end in the near future, supported by evidence in the record, might beTeg, i i i i
appropriatebasis for disregarding the financial benefit from the relationship if the edepartmenbr its deSIQnee may collect unpald fees under this

expected duratiowasso short that the benefit to the cohabiting spouse would Ubdivisionthrough income withholding under#67.75 (2m) If

insigpilfica(?t- Alg?urts_ s%ecutlattilpn thatd btﬁc?ghseba ;?I,ati%nﬁh(ijp W'clls nrlewb?ndt,nothe department or its designee determines that income withhold

maritaland could terminate at atiyne and that the boyfriend had no legal obligatiol o i ; i ; ; ; i

of support was insfitient to support a finding that the relationship was likely to enr)ing IS |nappllcable, 'né‘ﬁcn"?” or Ins.l'ﬂ.CI.ent for the CO||eC'[I0er

in the near future. W@bdard vWoodard,2005 WI App 65281 Ws. 2d 217696  any unpaid fees under this subdivision, ttiepartment or its

N.W.2d 221, 03-3356 designeemay move the court for a remedial sanction under ch.
Theabsence of a formal finding of a substantial change in circumstancef-is suf85 gThe dey artment or its desianeay contract with or emplo

cientto establish an erroneous exercise of discretion. Hackiacker 2005 WI App . p g y ; p _y

211,287 Ws. 2d 180704 N.W2d 371 05-0223 acollection agency or other person foe collection of any unpaid
Alcoholismis not equated with the kind of career chaice on which the opinion feesunderthis subdivision and, notwithstanding2€.93Q may

Foresterturns, but is a disease that can limit or destroy an individeathing capac : ’ : . :

ity. An alcoholic spouss’refusal to obtain recommended treatment besg relevant contractwith or employ an attorney to appear.ln a.”y action in state

factorin a maintenance decision, but unsuccessful treatment is not the same-as reli§ederal court to enforce the payment obligation. The depart

ing treatment. Even if the court determines that a history of failed treatment is a re¢gent or its designee may not deduct the amount of unpaid fees
vantfactor, the courts award must still reflect a proper concern for both objectiv

of maintenance - fairness and maintenance. Hackéaaker 2005 WI App 21, from any maintenance, child or family supparnt.arrearage pay
287Wis. 2d 180704 N.W2d 371 05-0223 ment.

The federal tax consequences of divorce. Meldmganfs7 MLR 229. 2m. A clerk of court may collect any unpaid fees under s.
o e e cduences of support, maintenance and oy g14 61(12) (b) 1997 stats., that are owed to the clerk of court, or
See also notes to s. 767.59 for decisions regarding postjudgment modificatiof@.his or her predecess@nd that were not shown on the depart

ment's automated paymertnd collection system on December

767.57 Maintenance, child support, and family sup - 31,1998, through income withholding undef767.75 (2m) If
port payments; fees. (1) PayMENT To DEPARTMENT. (a) All theclerk of court determines that income withholding is inappli
ordersor judgments providing for temporary or permanent mairgable, ineflective, orinsuficient for the collection of any unpaid
tenancechild support, offamily support payments shall directfeesunder this subdivision, the clerk of court may move the court
thatthe payments be madett® department or its designee for théor a remedial sanction under Gt85.
useof the person for whorthe payments have been awarded. A (1h) NONPAYMENT; ENFORCEMENT. If maintenance, child sup
party obtaining an ordefor temporary maintenance, child sup port, or family support payments are not paid to the departarent
port, or family support payments shall promptly file the oydeits designee at the time provided in the judgment or pttier
togetherwith all pleadings in the action, with the clerk of court.countychild support agency under9.53 (5)or a circuit court

(b) Upon request, after the filing of an ordefuaigment or the commissioner of the county shédlke proceedings to secure the
receiptof an interim disbursement orgéhne clerk of court shall paymentof the sum, including enforcement by contempt proceed
advise the county child support agency und@9ss3 (5)of the ingsunder ch785or by other meansCopies of any order issued
termsof the order or judgment within 2 business days after the fib compel the payment shall be mailedhe attorneyif any, who
ing or receipt. The county child support agency shall, within thiepresentecach party when the maintenance, child support,
time required by federal laventer the terms of therder or judg family support payments were awarded. If any feesfifen in
mentinto the statewide support data system, as required byasy of the proceedings, including tbempensationf the circuit
59.53(5) (b). courtcommissioner at the rate of $50 per day unless the cemmis

(c) Exceptas provided in sub(lm), the department or its Sioneris on a salaried basis, is not collected from the persen pro
designeeshall disburse, and take receipts fbe money received ceededagainst, the fees shall be paidt of the county treasury
underthe judgment or order in the manner required by federal rétpon the order of theresiding judge and the certificate of the
ulations,unlessthe department or its designee is unable to digepartment.
bursethe moneys because the moneys were padthégk or other (Im) OverpavyMENT. Notwithstanding ss767.51 (6) and
draft drawn upon an account containing ifmiént funds. All  767.531 if the department or its designee receives support or
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maintenancenoney that exceedbe amount due in the month inplacedin a residential care center for children and youtrenile
whichit is received and the departmenitsrdesignee determinescorrectionalinstitution, or state mental institution includes sup
that the excess amount is for support or maintenance due ipaatfor one or more othathildren, the support that is assigned to
succeedingnonth, the department or its designee may hold thige state shall be the proportionate share of the child piatieel
amountof overpayment that does not exceed the amount duecenteror institution, excepas otherwise ordered by the court or
the next month for disbursement in the next mon#nif of the circuit court commissioner on the motion of a party

following applies: (4) PROCEDUREFOR CERTAIN CHILD RECIPIENTS. If an order or
(a) The payee or the payer requests that the overpaymenjusigymentproviding for the support of one or more children not
held until the month when it is due. receiving aid under s46.261 48.57 (3m)or (3n), or 49.19

(b) The court has ordered that overpayments of shifiport, includessupport for a minor who is the beneficiary of aid under
family support, or maintenance that do not exceed the amoun8d¥6.26148.57 (3mjor(3n), 0r49.19 any support payment made

supportor maintenance due in the next momthly be held for dis  Under the order or judgment is assigned to the state udfeR61
bursementn the next month. (3), 48.57(3m) (b) 2.0r (3n) (b) 2, 0or49.19 (4) (h) 1. bin the

(c) The party entitled to theupport or maintenance money o@mountthatis the proportionate share of the minor receiving aid
aminor child of theparty has applied for or is receiving aid undeynders-46.261 48.57 (3mjor (3n), or49.19 except as otherwise
s.46.2610r public assistance under d@.and there is an assign orderedby the court on the motion of a party
mentto the state under 46.261 (3)or 49.19 (4) (h) 1. bof the (5) TRUSTEEOR RECEIVERMAY BE APPOINTED. The courtmay
party'sright to the support or maintenance maney appointa recelver or trustee, as necesstyreceive any pay

(cm) A kinship care relative or a long—term kinship care-rel{N€nts ordered under thishaptey to invest and pay over the
tive of the child who is entitled to the support money has applidifome for the maintenance of the spouse or the support and
for or is receiving kinship care payments or long-term kinshigﬁuc""t'omf any of the childredescribed in s/67.51 (4), or to
carepayments for that child and there is an assignment to the sRa¥©OVer the principal sum in tremount and at the times that the

: ; courtdirects. The court may require the receiverastee to post
:SSS;S&#%EZ)/@W (b or(3n) (b) 2.0f the childs right to the bond,with or without sureties, in the amount thia court directs.

. . . History: 1971 c. 415.12; Sup.Ct. Ordey67 Wis. 2d 585775 (1975)1975 c. 82
(d) The department or its designee determines that the ovaio 1975 c. 40%.4; 1977 c. 10%.59; 1977 c. 271418 447, 1979 c. 3%s.50, 92

; i . (4). 1979 c. 25% 17 Stats. 1979 5. 767.29981 c. 205.2202 (20) (M)1983 a. 27
paymentshould be held until the month when it is due 3021985 a. 29176, 1991 a. 391093 a. 4811995 a. 2%s.7104tm 9126 (19)9130

(2) PROCEDUREIF RECIPIENTON PUBLIC ASSISTANCE. If a party  (4); 1995 a.77, 279, 289, 404 1997 a. 2735, 105, 191, 252 1999 a. 92001 a. 16
entitled to maintenancer support, or both, is receiving publicggl76éy7%0%'i'32835(za;.é)5387; 2005 a. 443s.127 to 132, 144, 225 Stats. 2005 s.
aSSIStanC@nd.er ch49, the party may assign the pastyight to A.pu’blic wélfare agéncy is entitled to collect unpaid alimony and support money
supportor maintenance to the county department und&$.815  that had accumulated prior to théeefive date of amssignment under sub. (2) and
46.22 or 46.23granting the assistance. The assignment shall lyigr to the assignds receipt of public assistance. Schiavuhiavo,71 Ws. 2d
approvedby order of the court granting the maintenanceugr %8 287 N-W2q 1021976). . .

. - . . . edefenseof laches is not available in an action or proceeding brought to secure
port. The assignmermhay not be terminated if there is a delinenforcemenot a child support order in a divorce action. Patersbriersor73 Wis.
quencyin the amount to be paid to the assignee of maintenar2des0 242 N.w2d 907(1976).
andsupport previously ordered without the written consetti@f .
assigneeor upon notice to the assignee and a hearitigen an 767.58 Notice of change of employer, address, and
assignmenbf maintenance or suppoet; both, has been approvedbility to pay; other information. (1) SUPPORTORMAINTE-
by the orderthe assignee shall be deemed a real party in interd8NCE ORDER; NOTICE REQUIREMENTS. Each ordefor child sup
within s.803.01solely for the purpose of securing payment gport, family support, or maintenance payments shall include an
unpaidmaintenance or support ordered to be paid, by particip@fder that the payer and payee notify the county child support
ing in proceeding$o secure the payment of unpaid amounts.- Ndtgencyunder s59.53(5) of any change of address within 10 busi
withstandingassignment under this subsectiand without fur  nessdays of such change. Each order for child supjemtjly
ther order of the court, the department or its designee, up®#PPortor maintenance payments shall also include an order that
receiving notice that a party or a minor child of the parties ighepayer notify the county child support agency undé@<%3 (5)
receivingaid under s46.2610r public assistance under é@.or andthe payee, within 10 business days, of any change of employer
thata kinship care relative or long—term kinship care relative @ndof any substantial change in the amaufritis or her income,
the minor child is receiving kinship cagayments or long—term includingreceipt of bonus compensatiorfeating hisor her abi
kinship care payments for the minor child, shall forward all-supty to pay child support, family support, or maintenance. The
portassigned under 86.261 (3)48.57 (3m) (bR.or(3n) (b) 2, ordershall also include a statement that notification of suly
49.19(4) (h) 1, or49.45 (19)to the assignee under4$.261 (3) stantialchange in the amount of the pagencome will notresult
48.57(3m) (b) 2.or (3n) (b) 2, 49.19 (4) (h) 1.0r49.45 (19) in a change of therder unless a revision of the order under s.

(3) PROCEDUREIF RECIPIENTINSTITUTIONALIZED ORCONFINED.  /0/-290r an annual adjustment of the child or family support

(a) If maintenance or support, or both, are ordered to be paid_qg}ountunder s767.553is sought. An ordarnder this subsection
the benefit of any individual who is committed bgurt order to > enforceable under ciigs.

an institution, who is in confinement or whose legal custody is (2) INFORMATION FORCHILD SUPPORTAGENCY. When an order
vestedby court order under cé8 or 938in an agencydepart 1S entered under sulfl), each party shall provide to the county
ment,relative, or other entifghe court may order that the mainte child support agency under39.53 (S)his or her social security
nanceor support be paid to the relative, agerisgtitution,wek number, ’rejsldentlal and mailin@ddresses, telephone number
fare department, or other entity having legal or actual custody @perator'slicense number anthe name, address and telephone
theindividual, and that it be used for the persocare and mainte” NUmberof his or her employerA party shall advise theounty

nance without the appointment of a guardian in this state.  child support agency under9.53 (5)of any change in the infor
NOTE: Par (a) is shown as affected by 2 acts of the 20058gbnsinlegislature ~ Mation provided under this subsection within 10 business days
and as merged by the evisor under s. 13.93 (2) (c). afterthe change.

(b) If a child who is the beneﬁciary of support under a }udg History: 1977 c. 1951979 c. 3%.50; Stats. 1979 s. 76.7.263989 a. 2121995
mentor order i placed by court order in a residentialcare cerifes 199 & 7185201 162000« thss 14 226 S 2005 To7 o0
for children and youth, juvenile correctional institution, or stat@tes. ’ ' P v
mental institution, the right of the child to support during the
period of the childs confinement, including any right to unpaid767.59 Revision of support and maintenance orders.
supportaccruing during that period, is assigned to the sthtbe (1) DeriniTION. In thissection, “support or maintenance order”
judgmentor order providing for the support of a child who isneansa judgment or order providing for chidipport under this
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chapteror s.48.355 (2) (b) 4.48.357 (5m) (a8)48.363 (2) (d) In an action under this section to revise a judgment or order
938.183(4), 938.355 (2) (b) 4938.357 (5m) (a)938.363 (2)or  with respect to child or family support, the court is not required to
948.22(7), for maintenance payments under&7.56 for family makea finding of a substantiahange in circumstances to change
supportpayments under this chapter for the appointment of to a fixed sum the manner in which the amount of child or family
trusteesor receivers under 867.57 (5) supportis expressed in the judgment or order

(1c) CourTAUTHORITY. (a) On the petitiormotion, or order (1k) MAINTENANCE: CHANGE IN COSTOFLIVING. In an action
to show cause of eithaf the parties, the department, a countynderthis section to revise maintenance payments, a substantial
departmentinder s46.21546.22 or46.23 or a county child sup changein the cost of living for either party or as measured by the
port agency under £9.53 (5)if an assignment has been madéederalbureau of labor statistics may befiént to support a
unders.46.261 48.57 (3m) (bR. or (3n) (b) 2,49.19 (4) (h)or revisionof the amount of maintenance, except that a change in an
49.45(19) or if either party or their minor children receive aidobligor’s cost of living is not by itself sfi€ient if payments are
unders.48.57 (3m)or (3n) or ch.49, a court mayexcept as pro expresse@s a percentage of income.
videdin par (b), do any of the following: (1m) PAaYMENT REVISIONS PROSPECTIVE. In an action under

1. Revise and alter a support or maintenance order as to $hé.(1c) to revise a judgment or order with respiecthild sup
amountand payment of maintenance or child support and tpert, maintenance payments, or family support paymehts,
appropriationand paymenof the principal and income of prop court may not revise the amount of child support, maintenance

erty held in trust. payments,or family support payments due, or an amount of
2. Make any judgment or order on any matter that the co@ftrearages child support, maintenance paymeotsfamily sup
might have made in the original action. port payments that has accrued, prior to the date that notice of the

(b) A court may not revise or modify a judgment or order th&¢tionis given to the respondent, except to correct previous errors

waivesmaintenance payments for eitferty or a judgment or 'l calculations. .
orderwith respect to final division of property (1r) CREDIT TO PAYER FOR CERTAIN PAYMENTS. In an action
(1f) SUPPORT: SUBSTANTIAL CHANGE IN CIRCUMSTANCES. (a) undersub.(1c) to revise a judgment or order with respect to child
Exceptas provided irpat (d), a revision under this section of aSUPPOrtor family support, the court may grant credit to the payer
judgmentor order as to the amount of child or family support m ainstsupport due prior to the date on which the petition, motion,

— ; . r order to show cause is served for payments made by the payer
:;W;d; only upon a finding of a substantial change in circu otherthan payments made as provided if6.570r 767.75 in

(b) In an action under this section to revise a judgment or orélenrybOf EP; foIIowmghcwculr)ns:jances: id hat the
with respect to the amount of child support, afithe following (b) The paygr 3 OWT‘ y rc])cumentagy e;]" incet att %ay
constitutesa rebuttable presumption of a substantial change-in dfentswere made directly to the payee by check or money order
cumstancessuficient to justify a revision of the judgmenr andshowsby a preponderance of the evidence that the payments
order: wereintended for support and not intended aggfteto or on behalf

1' Commencement of receipt of aid to families vdtpen of the child, or as some other voluntary expenditure, or for the pay
dentchildren under $49.190r participation in \Wsconsin works mentof some other obligation to the payee.. . . .
under ss49.141to 49.161by either parent since tieatry of the () The payer proves by clear and convincing evidence, with
last child support orderinciuding a revision of a childupport ©Videnceof a written agreement, that the payee expressly agreed

to accept the payments in lieu of child or family support paid as

orderunder this section. . . . . providedin s.767.570r 767.75 not including gifts or contribu
2. Unless the amount of child support is expressed in the JU({I) nsfor entertainment.

mentor order as a percentage of parental income, the expiration 4 Th by d id hat.
o 53 moni ater tdaie of he ntyof e st Shid suppor % 11 PRISE PSS, Y Socumentry pverce e for o
g(r)?lfr,lncludlng arevision of a child support orderder this sec benefitsunder42 USC 402d) based on the p,ayerentitlement

. . . . to federaldisability insurance benefits undé& USC 4010433
3. Failure of the payer to furnish a timely disclosure underlgmy credit granted under this paragragttall be limited to the
767.54 ) ) amountof unpaid support that accrued during the period for which
4. A difference between the amount of child support ordergge benefits unde#2 USC 402d) were paid.
by the court to be paid by the payer and the amount that the paye(e) The payer proves by a preponderance of the evidhate

would have been required to pagised on the percentage standa D ; ;
estabihedby he depariment unaerad.22(0)  he coun dd heic ed M he payemith the agreement of e payee or
not use the percentage standaraletermining the child support 5 ement. Credit maynot be granted under this paragraph if,
paymentsand did not provide the information required under grith respect to the time that the child lived with the payer beyond
46.10(14) (d) 301.12 (14) (djor 767.51 (1n) whichever is ne court-ordered period qihysical placement, the payee sought
appropriate. . , 3 to enforce the physical placement order through cividraminal

~(c) Inan action under this section to revigadgment or order processor if the payee shows that the childelocation to the
with respect to an amount of child support, afishe following payer’shome was not mutually agreed to by both parents.

may constitute a substantial changecotumstances siifient to (f) Thepayer proves by a preponderance of the evidence that

justify revision of the judgment or order: _ _ the payer and payee resumed living together with the child and
1. Unless the amount of child support is expressed in the judBat, during the period for which aredit is sought, the payer

mentor order as a percentage of parental income, a change indl¥gctly supported the family by paying amountdestst equal to

payer'sincome, evidenced by information received undé®s22  the amount of unpaid court-ordered support that accrued during
(2m) by the department or the county chslapport agency under that period.

s.59.53(5) or by other information, from the paygrincome
determinedoby the court in its most recent judgment or order farg
child support, including a revision of a child support order undgg

(2) PERCENTAGESTANDARD REQUIRED;EXCEPTIONS. (&) Except
provided in par(b) or (c), if the court revises a judgment or
der with respect to child support paymenitsshall do so by

this section. _ , using the percentagetandard established by the department
2. A change in the needs of the child. unders.49.22 (9)
3. A change in the payerearning capacity (b) Upon request by a paytye court may modify the amount

4. Any other factor that the court determines is relevant. of revised childsupport payments determined under. farif,
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after consideringthe factors listed in §67.51 (1m) the court It was improper to discontinue maintenance paymentddoveer spouse solely

finds, by the greater weight of the credible evidence, that the Lﬁ’&fézegmggg cohabitation. axf Gorder vVan Gorder110 Ws. 2d 188327

of the percentage standard is unfair to the child or to any of the pajnena stipulation required maintenance payments during thesviifitime, the

ties. husbandvas estopped from requesting termination of payments under sub. (3) when
: : Fn ~the wife remarried. Rintelman. \Rintelman,118 Ws. 2d 587 348 N.W2d 498
(c) If the court revises a judgment or order providing for Chl|ﬁ984).
supportthat was entered under48.355 (2) (b) 4.48.357 (5m) A court may revise a judgment incorporatmgtipulation regarding limited main
(a), 48.363 (2)938.183 (4)938.355 (2) (b) 4938.357 (5m) (a) tenance if the petition to revise is filed before expiration of a maintenance obligation.

0r938.363 (2)the court shall determine child support in the marfobesv. Fobes124 Ws. 2d 72368 N.W2d 643(1985).

i H i i i A petition for revision filed?0 days after receipt of the final scheduled maintenance
ner provided in s16.10 (14)or301.12 (14)whichever is applica paymentwasproperly dismissed as untimely.ippstreu v Lippstreu,125 Ws. 2d

ble. 415,373 N.W2d 53(Ct. App. 1985).
(2s) STIPULATION FORREVISIONOFSUPPORT. In an action under A state family court may modify the paying sposseipport obligation following

; ; iqi his or her dischage in bankruptcy Eckert v Eckert,144 Ws. 2d 770424 N.W2d
sub.(1c), the court may not approve a stipulation for raé@sion 759(Ct. App. 1988).

of alqument or order with reSPeCt t(_) an am(_)unt of child Supporbrd(-zrsalssigning health care responsibility pursuant to s. 767.25 (4m) are subject
or family support unless the stipulation provides payment of to revision under s. 767.32. KuchenbeckeBehultz,151 Ws. 2d 868447 N.w2d

anamount of child support or family support that is determined # (Ct. App. 1989).

the manner required under 46.10 (14) 301.12 (14) 767.511 It is within a trial cours discretion to apply the percentage standards to a child sup
’ . k ’ portrevision. If applied to a remarried parent, gross income must be computed as if

767.805(4), or 767.89 whichever is appropriate. theremarried parent is still single. The trial court retains discretion to adjust the per
(2w) WHEN REVISION EFFECTIVE. A revision of a judgment or centagecalculation based on the circumstances. Abifitz, 155 Ws. 2d 161455
. - - ; N.W.2d 609(1990).
order with respect to childsupport, family support, or mainte A remarriage, though unlawful inig¢onsin and dissolved through annulment, is

nancepayments has thefe€t of modifying the original judgment gyicient to terminate maintenance under sub. (8he requirement that mainte
or order with respect to the payments to the extent of the revisi@ncebe terminated following remarriage is unconditioralk v. Falk,158 Ws.
from the date on which the order revising the paymerafés- 20184 ‘:6,2 N-VIVZd 537]‘((1 APPI-(,199O)- - ion i the sarties stioulated
: : ; ; party is estopped from seeking a maintenance revision if the parties stipulate
tive. .The child support, famIIY.SUpport’ or maintenance paymerg(; ermanent nonmodifiable maintenance that was partcoimprehensive settle
modified by the order for revision shall cease to accrue U@er mentof all property and maintenance issues that was approved by the court and was
original judgment oorder from the date on which the order revisfair and not illegal or against public policy at the time and relief is being sought on
; P i the grounds that the court did not have power to enter the order the parties had agreed
ing the payments is feictive. _ to. Nichols v Nichols, 162 Ws. 2d 96469 N.W2d 619(1991).

(3) REMARRIAGE; VACATING MAINTENANCE ORDER. After a final A divorce judgment provision waiving maintenance takes precedence over other

judgmentrequiring maintenance payments baen rendered and provisionsaguably reserving or awardingaintenance. yson v Tyson,162 Ws.

the payee has remarried, the coshall, on application of the 2d 551469 N.w2d 913(Ct. App. 1991). _
In determlnlng income for maintenance revision, investment income from prop

payerW|th notice to the payee and upmef of remarriage, erty awarded in an equal property division may be included. Interest payments to the
vacatethe order requiring the payments. payeespouse under thdivision may not to be deducted. HommeHommel,162

(4) REVIEW WHEN THE STATE IS A REAL PARTY IN INTEREST. In Wis. 2d 782 471 N.W2d 1(1991). ) I
Lottery proceeds won after a divorce may be considered a change in fir@mncial

any case in which the state & real Party in interest U“d_er S'cumstancein determining whether a change in maintenance is justified. A mainte
767.205(2), the department shall review the support obligatiofance award is to assure the recipient spouse a standard of living comparable to that

periodica"yand, if appropriatey petition the court for revismfn €njoyedduring the marriage. Gerrits @errits,167 Ws. 2d 429482 N.w2d 134

. . . : (Ct. App. 1992).
the judgment or order with respect to the support obligation. Theabsence of a mortgage obligation is relevant to the assessment o

(5) NOTICE OF CHILD SUPPORTINFORMATION. A summons or nomiccircumstances, but does not translate into imputed incowter the applicable
petition, motion, or order to showause under this section 5ha|?g{“g1;)”i%‘$;“e‘ Zimmermauv. Zimmerman169 Ws. 2d 516485 N.w2d 294
include notification of the availability of information under s.™\ /=" paying spousetermination of employment is voluntaa order may be
767-105(2)- basedon the spouss'earning capacity whether or not bad faith is shown. Roberts

History: 1971 c. 2201977 c. 10%s.38, 48, 49; 1977 c. 4181979 c. 3%s.50, v. Roberts 173 Wis. 2d 406496 N.W2d 210(Ct. App. 1992).
92 (4) Stats. 1979 s. 767.32981 c. 205. 2202 (20) () 1981 c. 314.146, 1983 A paying spousshould be allowed a fair choice of livelihood even though an
?g%éé%?ﬁ-}fJ&?%{%g%ﬁ% 7423(-)?3:1292855?237 gzéglgg% fﬁ%lfggﬂl%% ‘11835 incomereduction may result, but the spouse may be found to be shirking if the choice
- £15. : ) 404 41, : d is not ble ifight of th € t obligation. ah Of Vi
S ST b S TIAZI0 4471097 % 22105 15 ot reasonabl ot of o payc suppor blgaton 3 Oferen v Van

228 Stats. 2005 s. 767.59. - LT ) . )
_ . : . " - ’ Theparties’ extrajudicial agreement that child support payments be discontinued
Cross-reference: See also éconsin Administrative Code Citations published,, <ot oob 0 ia thdoctrine of equitable estoppel. Harmslarms174 Ws. 2d

in the Wisconsin Administrative Code for a list of citations to cases citing ch. H ; .
- ; 0,498 N.W2d 229(1993). But see Monicken Monicken,226 Wis. 2d 1.9, 593
80, HFS 80, and DWD 40, . Adm. Code, the child support percentage of incom W.2d509(Ct. App. 1999)98-2922

standard.
NOTE: 2005 Wis. Act 443 which affected this section, contains explanatory The date when a maintenance order is vacated under sub. (3) is a discretionary
notes. ’ determinatiorbased on the specific facts and equities of the ddarsen vHansen,

NOTE: The standard for modifying child support orders was significantly 176 Wis. 2d 327500 N-V",ij 357(Ct. App. 1993)'_ .

changedby 1993 Wis. Act 16 In the absence of specific agreement that maintenance payments continue after
; i ot the payees remarriage, the payer was estopped from seeking termination upon

Thata child needsnore support at age 6 than age 2 idiceht to justify an :
increasen payments if the father is able to make them. Klipsteilipstein,47 Ws. Xlgppalygegeg)remarnage. JacobsonJacobsort77 Ws. 2d 539502 N.W2d 869(Ct.
2d 314 177 N.w2d 57(1970). . .

Although one parent( took)the children out of the state witloourt approval or _ AN agreementhat the husband would complete his education when the wife com
letting the other know where the children could be visited, the court could not suspgfﬁ?dhers and thevife's increased income upon completion of her education were
paymentof a support allowance without a heariagto the déct on the children. 20! relﬁvaln; tﬁ’ the hulfbl?r&ﬁequist fo%ag%angg ?45%%30'(} \L;\Fl)zod”‘{it“rcn"@gad
Krausev. Krause 58 Ws. 2d 499206 N.W2d 589(1973). lilggegic ool full time. Kelly.\Hougham(178 Ws. 6 : 0(Ct. App.

Evenassuming the parties’ agreement as to cdulobort gave rise to contractual : . )
ghgatnsncee anigsons emanca Sbjct o kst Lncer 1L e S e P o e

is section. ¥ccaro vVaccaro . . . ,

While a divorced party owes no duty of sexual fidelity to the former spouse -coh&h2ngein the childrers needs, although a charigecircumstances, did not require
itation by the party can be a change of circumstandestafgthe former spouss’ amodlﬂcegmn Ofgh.”d Sup;taogt to Impno?’g1 perc$é2g®guécéelégess\ivgeangdcggg found
responsibilityto provide alimonywith the manner and extent of the cohabitation anﬁlosenee S weréeing met. Jacquarl yacqual S. 2 .
surroundingcircumstances to be considered in determining whether alimory pgft: APP. 1994). . ) .
mentsshould be modified. ake vTaake,70 Wis. 2d 15, 233 N.W2d 449(1975). Unlike an initial award of maintenance, a party seeking to change maintdrsance

A child support provision reducing payments proportionately as each of sevélréﬁgbelifgg“féé)?()f- HaeuserHaeuser200 Ws. 2d 750548 N.W2d 750(Ct. App.
minor children attains majority is not agaimstblic policy Severson.\Severson71 90—

Wis. 2d 382238 N.W2d 116 (1976). ~Undersub. (1r) a court is without discretion to grant credits against arrearages for

Thetrial court abused its discretion in denying the former husbandtion to ter ~ direct payments made for child support regardless of when the ordegnizred.
minatealimony by failing toconsider the former wifg'increased estate as the resulDouglasCounty Child Support.\Fisher200 Ws. 2d 807547 N.W2d 801(Ct. App.
of an inheritance. Lemm temm,72 Ws. 2d 457241 N.W2d 593(1976). 1996),95-1960

The trial court abused its discretion by terminating maintenance withofit suf A change in an administrative rule, abseohange in factual circumstances, is not

y g g g
ciently addressing the factors under s. 767.28ndér Perren.Wander Perrer,05  grounds for modification a child support ordBeaupre vAirriess,208 Ws. 2d 238
Wis. 2d 219313 N.W2d 813(1982). 560 N.W.2d 285(Ct. App. 1997)96-0336

,
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Whena support ordes not based on the percentage standards, the passage of 33 SUBCHAPTERVII
monthsgives a party a prima facie claim under sub. (1) (b) 2. that child support should
be modified, but the family court maintains it discretion whether the percentage
guidelinesshould be applied. Zutz Zutz,208 Ws. 2d 338559 N.W2d 914(Ct. PROPERY DIVISION
App. 1997),96-1136

A stipulation incorporated into a divorce judgment is in the nature of a contr. T
Thata stipulation appears imprudent is not groudsonstruction of an unambigu a?%7-6;|- Property division. (1) DivisSioN REQUIRED. Upon
ousagreement. Rosplock Rosplock2217 Wis. 2d 22577 N.w2d 32(Ct. App.  everyjudgment of annulment, divorce, or legal separation, or in
19‘?31)3’25;p%552e20f maintenance isl@ast in part, to put the recipient in a solid finan renderinga jUdgmem in an action under#57.001 (l) (h')the
cial position thatallows the recipiént to become self-supporting by the end of t@urtSha” divide the property of the parties.
maintenanceperiod. That the recipient becomes employed and makes productive (2) PROPERTYSUBJECTTODIVISION. (a) Except as provided in

investmentof property division proceeds and maintenance payments is not a s : ;

stantialchange in circumstances, but expected result of receiving maintenance.b%}r'(b)’ any p_roperty shown to have be,en a(,:qu'red by either p_arty

Rosplockv. Rosplock217 Wis. 2d 22577 N.W2d 32(Ct. App. 1998)96-3522  rior to or during the course of the marriage in any of the following
_Thefaimess objective” of equalizing totaicome does not apply in a postdivorceways shallremain the property of that party and is not subject to

situation. Modification of maintenance has nothit@ydo with contributions, eeo tv divisi der thi tion:

nomicor noneconomic, made during the marriage. Johnstwhmson217 Ws. 2d a property I\{ISIOI’I unaer this section:

12¢h57|,6 !\tl-\t/_VZd 5%5(Ct- Qp(ﬁi- 1)%?18%97—29?1 ¢ revise th © of child 1. As a gift from a person other than the other party

elimitation under sub. (1m) that a court may not revise the amount of child sup . . L
portdue or the amount of arrearages restricts the sauthority to that of correcting 2 Efy reason of the death of anotthUd'ng: but not limited
mathematicaérrors only State vJefrie C. B.218 Ws. 2d 145579 N.W2d 69(Ct. = to, life insurance proceeds; payments macheler a deferred

App. 1997),97-2453 ] " . o
Sub.(1r) modifies the common lavA court may grant credit for support paymentsemploymenbenent plan, as defined in66.01 (4) (a)or an indi

not made in accordance with a judgmenty under the circumstances enumeratec/idual retirement account; and property acquired by right of survi

undersub. (1r). Equitable estoppel does not applonicken vMonicken,226 Ws.  vorship,by a trust distribution, by bequestinheritance or by a

2d 119, 593 N.w2d 509(Ct. App. 1999)98-2922 payableon death or a transfer on death arrangement undedsh.
Oncethe court determined that a reductiorsipport was warranted, even though X X N .

thereduction was based on a finding that the payment level was inequitailetand 3. With funds acquired in a manner provided in subdr 2.

thatthe payer had an inability to pafge court did not have authority condition that ; :

reductionon payment of arrearages. BenB&nn,230 Ws. 2d 301602 N.W2d 65 (b) Paragrapl(\a) d°e$ not apply if th‘? court finds that refusal

(Ct. App. 1999)98-2950 to divide the property will createterdshipon the other party or

If a motion seeks to clarify@urts ambiguous property division rather than revisson the childrerof the marriage. If the court makes such a finding,
or modify it, it is not barred by sub. (1) (a). Section 767.01 (1) [now s. 767.201] gr: ; ; : ;
the power to diectuate a divorce judgment by construing an ambiguous provisiorm?% court may divest the party of the property fair and equitable
afinal division of property Washington vWashington, 2000 WI 4234 Ws. 2d 689  mManner.

611N.W.2d 261 98-1234
Equitableestoppel does naipply to prevent modification of a stipulation for non (3) PRESUMPTIONOFEQUAL DIVISION. The court shall presume

modifiablemaintenance if at the time the stipulation was entered into it violated that all property not described in su2) (a) is to be divided
public policy because it indefinitely burdened oolye party with the entire risk of equallybetween the parties, but may attes distribution without
‘;\'I’?\?\Qgﬁ'z%%r%gﬂgéga”mkus Patrickus, 2000 WIApp 25839 Ws. 2d 340620 regardto marital misconduct after considering all of the foow

Mere silence regarding whethieterestwas owed on a specified sum to be paidN9:
overtime did not render a judgment ambiguotutiens v Hutjens, 2002 WI App (a) The length of the marriage.
162,256 Wis. 2d 255647 N.W2d 448 01-3061 .

Incarceratioris a changén circumstance sfi€ient to give a court competence to (D) The property brought to the marriage by each party
reviewa child support ordebut should not be the sole determinative fac&onsid (C) Whether one of the parties has substantial assets not subject
erationof the nature ofhe criminal conduct is appropriate for an overall evaluation  Y."/. . h
of the parent behavioms it relates to ability and attitude toward paying child suptO division by the court.
port. Rottscheit vDumler 2003 W1 62262 Ws. 2d 292664 N.W2d 52501-2213 ) The contributionof each party to the marriage, giving

Thetest for a substantial change in circumstances is the same whether the iss . : PSR
maintenanceavas originally stipulated to or contested. The correct test regardiﬁg) ropriatesconomic value to each paﬂyﬂontnbutlon in home

modificationconsiders fairness to both parties under all circumstances, not wheti@akingand child care services.
it is unjust or inequitable to alter the original award. A judge who reviews a request R i ;
to modify a maintenance award should adhere to the findings of fact made by the cir (€) The age _and_ physical and emotional he_alth of the parties.
cuit court. Education expenses for an adult child do not hawedansidered by the (f) The contribution by one partg the education, training or
modifying court when examining a parsybudget, but can be. Rohde-Giovanni v; i
Baumgart, 2004 W1 2269 Ws. 2d 598676 N.W2d 452 01-3014 increasecearning power of the other _ _

A trial courts decision to deny an extensionnsintenance, including deciding ~ (g) The earning capacity of eaphrty including educational
whetherthere is a substantial change in circumstances, is a discretionary decisfpackground, training, employment skills, workexperience,

Thetrial courts decision on a substantial change in circumstances is upheld if th . . S
is a reasonable basis in the record for the trial @detision.Cashin vCashin, 2004 Fé?‘gth of absence from the job market, custodial responsibilities

WI App 92,273 Wis. 2d 754681 N.W2d 255 03-1010 for children and the time and expense necessaagquire sui-

Durr]inga mfiihnte“?{.‘cghmod”licaﬂon Ptfoceedm?v me fapff?rf’fiate_ Cto(fjnptﬁtfrilso{_‘ édent education or training to enable the party to become self-
any change in the partiefhancial circumstances is to the facts that existed at the ti R :
of the most recent maintenance oradnether in the original divorce judgment or gé%pportlngat a standard df\/'ng reasonably comparable to that

subsequenmodification. Neither issue or claims preclusion applies to a maintenan@njoyedduring the marriage.
modificationproceeding after eourt has found the parties’ financial circumstances ; i f ; ;
to be substantially change@nce a party has demonstrated a substantial change since (h) Thedeswablllty of awardmg. the family home °f the I’Igh_t
thetime of theoperative maintenance award, a maintenance modification proceediylive therein for a reasonable period to the party having physical
doesnot present the same issuesslaims that were originally litigated. Kenyonv placemenfor the greater period of time.
Kenyon,2004 WI 147277 Wis. 2d 47690 N.W2d 251 02-3041 . .
Retroactiveapplications of subs. (1m) and (1r) do not violate due process.-Retro (1) The amount and duration of an order und&63.56grant
activeapplications serve significant public purposes, while remedying general so¢ia) maintenance payments to either paatyy order for perlodlc
A e s s ys: Barbara B.Dorian H. 2005 W1 6277 Ws. 2d 378690 family support paymentsnder s767.531and whether the prep
Generallya final division of property is fixetbr all time and is not subject to medi €Ity division is in lieu of such payments.

fication Section 806.07 is applicable to divorce cases, but perojtening of final i i i antyludi
judgmentsonly in extraordinary circumstances. Post-divorce employetifica (i) Other economic circumstances of each p uding

tion of a pension, years after a divorce, that was thoroughly negotiated and divi@&nSionbeneﬁtSv vested or unvested, and future interests.

atthe time of the divorce does not compel reopening the divorce judgmerkleWV (k) The tax consequences to each party
v. Winkler, 2005 WI App 100282 Ws. 2d 746699 N.W2d 652 04-1231 ) A itt nhade by th rties bef d

In shirking cases, when considering a spausaduct in voluntarily reducing his (L) Any written agreememade by tne€ parties berore or dur
or her income, a court applies a test of reasonableness under thé circumstanced/gthe marriage concerning any arrangement for property dis
ancingthe needs of the parents and the needs of the child, both financial ard Othﬁ?bution; such agreements shall be binding uﬂtmcourt except

wise, like child care and the ability of both parents to pay child support. Furthermogg, P
unders. 767.25 (1m) (d) and (€) [now s. 762.%1m) (d) and ()] after consideringofﬁat no such agreement shak binding where the terms of the

thelisted economic factors, the desirability that the custodian remétie ome as_ agreemenére inequitable as to either partyhe court shall pre

afull-time parent, and the value of custodial services performed by the custodiagufmeany such agreement to be equitable as to both parties.
the custodian remains at home, tloeirt may conclude that the percentage standard . s
is unfair to the child or to any of the parties. Chetarner 2005WI 55,280 Ws. (m) Such other factors as the court may in each individual case

2d 344, 695 N.w2d 758 03-0288 determineto be relevant.

Sub.(1r) (d) should not beonstrued to bar credit in a situation where a child sup s
port payor has made all requisite support payments. PauRigey, 2006 WI App (4) SEPARATEFUND ORTRUSTOPTION. In dividing the property

171, Vis.2d __,_ N.ved _05-2487 of the parties under this section, the court may protect and promote
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the best interests of a child of the parties described under Jhe trial court may considethe former inherited status of divisible property
767.511(4) by settingaside a portion of the property ina separa thoughit has lost itexempt status through commingling. Schwartzanders,145

. X is. 2d 258 426 N.W2d 97(Ct. App. 1988).
fund or trust for the suppomaintenancegducation, and general Increasen the value of inherited property attributable to the non—owsyroyises

welfareof the child. effortsis divisible property It is not necessary for the non-owning spouse to show
(5) RELATED PROVISIONS OF JUDGMENT. In a judgment thata failure to divide the asset will resirita hardship to him or heiHaldemann
. ’ .~ v.Haldemann145 Ws. 2d 296426 N.W2d 107(Ct. App. 1988).
descnbe_dmder Sl,!b(l), the court shall do all O_f the following: Chapter766, the Marital Property Act, does not supplant the divorce property divi
(a) Direct that title tahe property of the pames be transferre(éé)tngrowilgg;)of ch. 767. Kuhlman Kuhiman,146 Ws. 2d 588432 N.W2d 295
n ' rdance with the division of proper h - PP .
asthec.ezsa’ryn ?CCO dance with the division o prope tyEEt Gifted and inherited property is subject to division in cases of hardship. A party
In the juagment. seekingdivision bears the burden of showing that failureitide will result in finan
(b) Include all of the following in the judgment: cial privation. Popp vPopp,146 Wis. 2d 778432 N.W2d 600(Ct. App. 1988).
e . . presumption exists that an injured pastgntitled to all future payments under
;L_' NOtIfICé_ltlon _that it may be nece_ssary for _the partles to tag_ ructured settlement, but the payments are subject to the s. 767.255 [now s. 767.61]
additional actions in order to transfer interests in their propertysiators. Krebs v Krebs,148 Ws. 2d 51435 N.W2d 240(1989).

accordancavith the division of property set forth in the judgment, A property division may be modified under s. 806.07. However the supremacy

including such interestas interests in real propermterests in Clauseprevents a division to be modified after a debt thereunder is dischar

. . . bankruptcy. S ki ki vS k kil72 Wis. 2d 285493 N.W2d 737(Ct. App.
retirementbenefits, and contractual interests. ey, - SpamkowsiEpankowsIdir2 Ws. 2d 285 (Ct. App

2. Notification that the judgment does not necessarfgcaf ~ When gifted or inherited property has appreciated in value during the marriage due

the ability of a creditor to proceed against a party or against tiafe eforts oTbomh Shouses, e %’g&egilaéi(%q ‘i;ppalrégghe marital estate. Schorer

- ) X v.

party’s property even thoth the paitynot responsible for the Determiningfair market value of a closely—held corporation turns on the credibil

debtunder the terms of the judgment. ity of the experts as well as the methods and analyses employed by the witness.
3. Notification that an instrument executeddparty before Schorew. Schorerl77 Ws. 2d 387501 N.w2d 916(Ct. App. 1993).

R ; sy A buy-sell agreement may provide a method for determining the value of an inter
theJUdgment naming the other party as a beneﬂCIary 1S nOtneC§$n a partnership, but does not as a matter of law establish the value. SiSdran v

sarily affected by the judgment and it may mecessary to revise ron, 178 Ws. 2d 481504 N.W2d 415(Ct. App. 1993).
theinstrument if a change in beneficiary is desired. Accountsreceivable may be excludéwm the marital estate if evidence indicates

thereis a link between the receivables and salary and that dividing the receivables
(6) RECORDING JUDGMENT AFFECTING REAL PROPERTY SUFFH would adversely déct the ability to pay support or maintain professional or personal

CIENT. A certified copy of the portion of the judgmenteating  opiigations. Sharon vSharon178 Ws. 2d 481504 N.W2d 415(Ct. App. 1993).
title to real propertyor a deed consistent with the judgment, shall while income from gifted property is subject to division, trust income received by
berecorded in the @ite of the register of deeds of the county il?1 benefiC_iff;lfy W(ijth Otnly %_futﬂe ig_te_rest in ch_e gulsFtw _cot;pﬁgsl wiﬁ jztzegé ngt:L igcome
which the real property is located. NW.2AT67 (Ct, App. 1003), o TERETVIERE S ®
History: 1977 c. 1051979 c. 3%s50,92 (4) 1979 c. 19Stats. 1979's. 767.255;  p g oree decroe that awarded 1/2 of thesband pensi ite di
; pension to the wife divested
;ggg a 713;5169185 a. 371987 a. 3551993 a. 4222005 a. 4435109, 231,232 Stals. e pghand of that half interest. Although the husband had failetetiete the
NOS‘fE' S ) iM.985 Ws. Act 37 ital iler bill transferas required by the divorce decree, the wifellf interest was not an asset in
: Seenotesi s. Act 37, marital property trailer bill. the husbands bankruptcy estate and there was no diggf@nle debt to the wife.
NOTE: 2005 Ws. Act 443 which affected this section, contains explanatory Deweyv. Dewey 188 Ws. 2d 271525 N.W2d 85(Ct. App. 1994).
notes. . ) . ) Hardshipunder sub. (2) (b) and “privationihderPopprequires something more
Accounts receivable of a medical clinic in which the hushaash partner were  thanan inability to continue living a predivorce standard. Fair and equitable is not
properlyviewed by the trial court as salajohnson \Johnson78 Wis. 2d 137254 he standard for including gifted and inherited property in a division. DoBoert
N-X’-2dt198(1d977k))-_|_t nisiob dered g o ot ABWis. 2d 112,525 N.W2d 745(Ct. App. 1994).
veteran cisabiiity pension IS 10 be considered as earned iIncome and not as §fatindividual property was placed in a joint checking account by the owner and
asseto be divided between the parties. Leightoheighton,81 Ws. 2d 620261 ;geq tg pay the ownterindividual obligations did not render the propetpjectto

N.W.2d 457(1978). ) . divisionin divorce. Gardner.\Gardner190 Ws. 2d 216527 N.W2d 701(Ct. App.
Thereare at least 3 methods for valuing pensights. Whether the use of any 1994).

methodis appropriate depends upon the stafuthie parties and whether the result Theoffspring of gifted orinherited animals are not excluded from division by this

'256% ;\‘e%i%réaglseszlfg%t)lon of the marital asset. Bloomiioumer 84 Wis. 2d 124 section. If an asset no longer exists, a court cannot exclude it from the atstel

Supportof stepchildren is a relevant factor in dividing marital propefRyerstv. Preuss. Preuss] 95 W.S' 2d 95 536 N.W2d 101(Ct. App 1995)94-1148
Fuerst93 Ws. 2d 121286 N.W2d 861(Ct. App. 1979). Bonuses and fees, like regular income, are not divisible as property but are to be

) ) ) consideredn determining a fair division or maintenance. Longong,196 Ws. 2d
Compensatioffior aperson who supported a spouse while the spouse was in sc -
canbe achieved through bofitoperty division and maintenance payments. kund i 539 N.W2d 134(Ct. App. 1995)84-2533

bery v. Lundbeg, 107 Ws. 2d 1 318 N.W2d 918(1982). The marital estate is usually valued as of the date of divbrdayhen conditions )
A federal pension in lieu of social security must be included in a marital prope! erwhich a party has no control arise, the special circumstances may warrant devi
division. Mack v Mack, 108 Wi. 24 604323 N.W2d 153(Ct. App. 1982). o irom the rule. Long.Long, 196 Ws. 2d 691539 N.W2d 134(Ct. App. 1995),
Unlessa divorce decree specifically terminates a spouse as the beneffcdife _ . ) . .
insurancepolicy and the insuprance cgmpany is notifie'?;i, the spstemieficiary sta Forthe character of inheriteat gifted property to be changed to marital property
tus is not dected by the divorce decree. BerschanKleeck,112Wis. 2d 594334  Subjectto division, changes to the property as a result of the marital relationship,

N.W.2d 114 (1983). whetherby labor or expenditures, must substantially increase its v&lpiadler v

Thetrial court may consider a cross-purchase formula in a partnership agreenfdier 207 Wis. 2d 327558 N.W2d 645(Ct. App. 1996)96-0591

in determining the value of the partnership interest, including professional goodwill AN uneven property division is not the only remeoyleal with squandering of
Lewisv. Lewis, 113 Ws. 2d 172336 N.W2d 171(Ct. App. 1983). maritalassets. Equitable claims against 3rd parties tfettahe rights of parties to
A lien on real estatewarded in a divorce judgment was a mortgage, not a judgmdff divorce, such as a claiegainst a 3rd-party title holder of property claimed to
lien, even though the term “mortgage” was not used in the court ovidemiak v actuallybe part of the marital estate, may be appropriate. ZaBebel,210 Ws.
Wozniak,121 Ws. 2d 330359 N.W2d 147(1984). 2d|r?§t?n?§gseﬁévr\;2tgd2§)? gt.aéls)gt. ii?sge,\?p):rg;es 2?131 distinct from the asselritsetie
1212-?,'\255 eé:gozn 4d3%ef So\}vrzeglg‘r‘%agjgsg)e o terminate a joint ten evLutzke, from the asset is also separate from the appreciation of the asset. As to property divi
) ’ ) sion, retained earnings, or the appreciation in vadwasioned by the expenditure of

Theuse of gift money to buy a home as joint tenants changezh#nacter of the : . h P
moneyfrom separate property to marital propefijeiss v \Weiss, 122 Wis. 2d 688 g]%?\‘awggségg?é r}agga'@%'“;g?”_?i%o dvision. MEzener215 Wis. 2d 626

365N.W.2d 608(Ct. App. 1985). See also ZimgiblZirngibl, 165 Ws. 2d 130477 Appellatereview of a trial cours valuation of a closely—held businéss divorce
N.W.2d 637 (Ct. App. 1991). ) .
actionshould proceed on the clearly erroneous standard. When the buyout provisions

A prenuptial agreement entered into prior to the adoption of slp[ndw sub. ¢ - chareholder a ; ; i i
. . greement did not replicate arsdemgth transaction it was reason
(3) (L)] was enforceable in a subsequent divorce. Hengéingel122 Ws. 2d 737 apjefor the trial court to find that the buyout figure was not indicative of fair market

365N.W.2d 16(Ct. App. 1985). _ _ value. Siker v Siket 225 Wis. 2d 522593 N.W2d 830(Ct. App. 1999)98-0553
A premarital agreement intended to apply at death was not applicable to a divorc¢pereare 2 types of postnuptial agreements: 1) family settlement agreehants

Levyv. Levy, 130 Wis. 2d 523388 N.W2d ?-70(1986)- ~ contemplatehe continuation of the marriage, and 2) separation agreements that are
_Whetherproperty agreements are inequitable under saplitpw sub. (3) (L)] is  madeafter separation in contemplation of a separation. The former are presumed to
discussed.Button v Button,131 Wis. 2d 84 388 N.W2d 546(1986). be binding on the parties under s. 767.255 (3) (L) [now s. 767.61 (3) (L)]. The latter

A premarital agreement was inequitable because the parties diflyaind rea  aregoverned by s. 767.10 [now s. 767.34] and constitute a recommendation jointly
sonablydisclose assets or have independent knowledge of one aadthancial madeby the parties to the court regardingat the judgment should provide. Even

status. Schumacher.\8chumachef31 Wis. 2d 332388 N.W2d 912(1986). sonv. Evenson228 Wis. 2d 676598 N.W2d 232 (Ct. App. 1999)98-0803 See
A personal injury claim for medical malpractice is property subject to divisioalso VanBoxtel v VanBoxtel, 2001 WI 40242 Ws. 2d 474 625 N.W2d 284
Richardsorv. Richardson139 Wis. 2d 778407 N.W2d 231(1987). 99-0341

Wisconsin Statutes Archive.


https://docs.legis.wisconsin.gov/document/statutes/2005/767.511(4)
https://docs.legis.wisconsin.gov/document/statutes/2005/767.61(1)
https://docs.legis.wisconsin.gov/document/acts/1977/105
https://docs.legis.wisconsin.gov/document/acts/1979/32
https://docs.legis.wisconsin.gov/document/acts/1979/32,%20s.%2050
https://docs.legis.wisconsin.gov/document/acts/1979/32,%20s.%2092
https://docs.legis.wisconsin.gov/document/acts/1979/196
https://docs.legis.wisconsin.gov/document/acts/1983/186
https://docs.legis.wisconsin.gov/document/acts/1985/37
https://docs.legis.wisconsin.gov/document/acts/1987/355
https://docs.legis.wisconsin.gov/document/acts/1993/422
https://docs.legis.wisconsin.gov/document/acts/2005/443
https://docs.legis.wisconsin.gov/document/acts/2005/443,%20s.%20109
https://docs.legis.wisconsin.gov/document/acts/2005/443,%20s.%20231
https://docs.legis.wisconsin.gov/document/acts/2005/443,%20s.%20232
https://docs.legis.wisconsin.gov/document/acts/1985/37
https://docs.legis.wisconsin.gov/document/acts/2005/443
https://docs.legis.wisconsin.gov/document/courts/78%20Wis.%202d%20137
https://docs.legis.wisconsin.gov/document/courts/254%20N.W.2d%20198
https://docs.legis.wisconsin.gov/document/courts/254%20N.W.2d%20198
https://docs.legis.wisconsin.gov/document/courts/81%20Wis.%202d%20620
https://docs.legis.wisconsin.gov/document/courts/261%20N.W.2d%20457
https://docs.legis.wisconsin.gov/document/courts/261%20N.W.2d%20457
https://docs.legis.wisconsin.gov/document/courts/84%20Wis.%202d%20124
https://docs.legis.wisconsin.gov/document/courts/267%20N.W.2d%20235
https://docs.legis.wisconsin.gov/document/courts/93%20Wis.%202d%20121
https://docs.legis.wisconsin.gov/document/courts/286%20N.W.2d%20861
https://docs.legis.wisconsin.gov/document/courts/107%20Wis.%202d%201
https://docs.legis.wisconsin.gov/document/courts/318%20N.W.2d%20918
https://docs.legis.wisconsin.gov/document/courts/108%20Wis.%202d%20604
https://docs.legis.wisconsin.gov/document/courts/323%20N.W.2d%20153
https://docs.legis.wisconsin.gov/document/courts/112%20Wis.%202d%20594
https://docs.legis.wisconsin.gov/document/courts/334%20N.W.2d%20114
https://docs.legis.wisconsin.gov/document/courts/334%20N.W.2d%20114
https://docs.legis.wisconsin.gov/document/courts/113%20Wis.%202d%20172
https://docs.legis.wisconsin.gov/document/courts/336%20N.W.2d%20171
https://docs.legis.wisconsin.gov/document/courts/121%20Wis.%202d%20330
https://docs.legis.wisconsin.gov/document/courts/359%20N.W.2d%20147
https://docs.legis.wisconsin.gov/document/courts/122%20Wis.%202d%2024
https://docs.legis.wisconsin.gov/document/courts/361%20N.W.2d%20640
https://docs.legis.wisconsin.gov/document/courts/122%20Wis.%202d%20688
https://docs.legis.wisconsin.gov/document/courts/365%20N.W.2d%20608
https://docs.legis.wisconsin.gov/document/courts/165%20Wis.%202d%20130
https://docs.legis.wisconsin.gov/document/courts/477%20N.W.2d%20637
https://docs.legis.wisconsin.gov/document/courts/477%20N.W.2d%20637
https://docs.legis.wisconsin.gov/document/courts/122%20Wis.%202d%20737
https://docs.legis.wisconsin.gov/document/courts/365%20N.W.2d%2016
https://docs.legis.wisconsin.gov/document/courts/130%20Wis.%202d%20523
https://docs.legis.wisconsin.gov/document/courts/388%20N.W.2d%20170
https://docs.legis.wisconsin.gov/document/courts/131%20Wis.%202d%2084
https://docs.legis.wisconsin.gov/document/courts/388%20N.W.2d%20546
https://docs.legis.wisconsin.gov/document/courts/131%20Wis.%202d%20332
https://docs.legis.wisconsin.gov/document/courts/388%20N.W.2d%20912
https://docs.legis.wisconsin.gov/document/courts/139%20Wis.%202d%20778
https://docs.legis.wisconsin.gov/document/courts/407%20N.W.2d%20231
https://docs.legis.wisconsin.gov/document/courts/145%20Wis.%202d%20258
https://docs.legis.wisconsin.gov/document/courts/145%20Wis.%202d%20258
https://docs.legis.wisconsin.gov/document/courts/426%20N.W.2d%2097
https://docs.legis.wisconsin.gov/document/courts/145%20Wis.%202d%20296
https://docs.legis.wisconsin.gov/document/courts/426%20N.W.2d%20107
https://docs.legis.wisconsin.gov/document/courts/146%20Wis.%202d%20588
https://docs.legis.wisconsin.gov/document/courts/432%20N.W.2d%20295
https://docs.legis.wisconsin.gov/document/courts/146%20Wis.%202d%20778
https://docs.legis.wisconsin.gov/document/courts/432%20N.W.2d%20600
https://docs.legis.wisconsin.gov/document/courts/148%20Wis.%202d%2051
https://docs.legis.wisconsin.gov/document/courts/435%20N.W.2d%20240
https://docs.legis.wisconsin.gov/document/courts/172%20Wis.%202d%20285
https://docs.legis.wisconsin.gov/document/courts/493%20N.W.2d%20737
https://docs.legis.wisconsin.gov/document/courts/177%20Wis.%202d%20387
https://docs.legis.wisconsin.gov/document/courts/501%20N.W.2d%20916
https://docs.legis.wisconsin.gov/document/courts/177%20Wis.%202d%20387
https://docs.legis.wisconsin.gov/document/courts/501%20N.W.2d%20916
https://docs.legis.wisconsin.gov/document/courts/178%20Wis.%202d%20481
https://docs.legis.wisconsin.gov/document/courts/504%20N.W.2d%20415
https://docs.legis.wisconsin.gov/document/courts/178%20Wis.%202d%20481
https://docs.legis.wisconsin.gov/document/courts/504%20N.W.2d%20415
https://docs.legis.wisconsin.gov/document/courts/181%20Wis.%202d%20285
https://docs.legis.wisconsin.gov/document/courts/510%20N.W.2d%20767
https://docs.legis.wisconsin.gov/document/courts/510%20N.W.2d%20767
https://docs.legis.wisconsin.gov/document/courts/188%20Wis.%202d%20271
https://docs.legis.wisconsin.gov/document/courts/525%20N.W.2d%2085
https://docs.legis.wisconsin.gov/document/courts/189%20Wis.%202d%20112
https://docs.legis.wisconsin.gov/document/courts/525%20N.W.2d%20745
https://docs.legis.wisconsin.gov/document/courts/190%20Wis.%202d%20216
https://docs.legis.wisconsin.gov/document/courts/527%20N.W.2d%20701
https://docs.legis.wisconsin.gov/document/courts/195%20Wis.%202d%2095
https://docs.legis.wisconsin.gov/document/courts/536%20N.W.2d%20101
https://docs.legis.wisconsin.gov/document/courts/94-1148
https://docs.legis.wisconsin.gov/document/courts/196%20Wis.%202d%20691
https://docs.legis.wisconsin.gov/document/courts/196%20Wis.%202d%20691
https://docs.legis.wisconsin.gov/document/courts/539%20N.W.2d%20134
https://docs.legis.wisconsin.gov/document/courts/94-2533
https://docs.legis.wisconsin.gov/document/courts/196%20Wis.%202d%20691
https://docs.legis.wisconsin.gov/document/courts/539%20N.W.2d%20134
https://docs.legis.wisconsin.gov/document/courts/94-2533
https://docs.legis.wisconsin.gov/document/courts/207%20Wis.%202d%20327
https://docs.legis.wisconsin.gov/document/courts/558%20N.W.2d%20645
https://docs.legis.wisconsin.gov/document/courts/96-0591
https://docs.legis.wisconsin.gov/document/courts/210%20Wis.%202d%20336
https://docs.legis.wisconsin.gov/document/courts/210%20Wis.%202d%20336
https://docs.legis.wisconsin.gov/document/courts/565%20N.W.2d%20240
https://docs.legis.wisconsin.gov/document/courts/96-3092
https://docs.legis.wisconsin.gov/document/courts/215%20Wis.%202d%20626
https://docs.legis.wisconsin.gov/document/courts/573%20N.W.2d%20865
https://docs.legis.wisconsin.gov/document/courts/97-1443
https://docs.legis.wisconsin.gov/document/courts/225%20Wis.%202d%20522
https://docs.legis.wisconsin.gov/document/courts/593%20N.W.2d%20830
https://docs.legis.wisconsin.gov/document/courts/98-0553
https://docs.legis.wisconsin.gov/document/courts/228%20Wis.%202d%20676
https://docs.legis.wisconsin.gov/document/courts/598%20N.W.2d%20232
https://docs.legis.wisconsin.gov/document/courts/98-0803
https://docs.legis.wisconsin.gov/document/courts/242%20Wis.%202d%20474
https://docs.legis.wisconsin.gov/document/courts/625%20N.W.2d%20284
https://docs.legis.wisconsin.gov/document/courts/99-0341

767.61 ACTIONS AFFECTING THE FAMILY Updated 05-06Wis. Stats. Database 36

An agreement made in contemplation of divorce, entered into aftgratties tion of a pension, years after a divorce, that was thoroughly negotiated and divided
agreedo the divorce, was subject to s. 767.10 [now s. 767.34], not 767.255 [novatthe time of the divorce does not compel reopening the divorce judgmerkleiV
767.61]. When a party withdrew his consent before capgtroval, the agreement v. Winkler, 2005 WI App 100282 Wis. 2d 746699 N.W2d 652 04-1231
was unenforceable. ykes v Ayres,230 Ws. 2d 431 602 N.W2d 132(Ct. App. Thelaw does not require a party tgeospective divorce to take advantage of an
1999),98-3450 opportunityto acquire property that would increase the value of the marital estate.

A spouses pension, whether or not existing before the marriage, is part of the ma¥pblev. Noble, 2005 WI App 227287 Ws. 2d 699706 N.W2d 166 04-2933
tal estate subject to division. ward of the premarital portion of a pension to the Since it was anticipated, based on testimamyt the payor spouse would sell or
spouseholding title was improper when there was noficeht grounds for deviation refinancereal estate to make aqualization payment in the property division, there
from an equal property division. Hokinokin,231 Ws. 2d 184605 N.w2d219  wasno reason for the court to have considered the tax consequences of tfe payor
(Ct. App. 1999)98-3680 withdrawingthe money fronhis IRA to make the payment. That the payor ultimately

Thefact that a propertinterest is contingent and not vested does not mean thachoseto raise funds through a method that resulted in significant penalties to himself
may be ignored in a property division. An insuracoenpany deferred compensation Washis erroneous exercise of discretion, not the trial caucheuer.vScheuer
planfor agents, although not a pension plan, was similar enough to a pension t3@@6WI App 38,290 Ws. 2d 250711 N.W2d 698 04-3162 )
treatedike one when dividing the marital estate. Garceabarceau, 2000 WApp To require a party to share in the debts created by a spaugestified depletion
7,232 Ws. 2d 1606 N.W2d 268 98-3241 of marital assets would constitute a failure to congidetotal contribution of each

If property has no fair market value, the caanmnot place an independent valueof the partieso the marital estate. Chapter 767 makes recompense available when
uponit, and itshould not be included in the marital estate. A state emptogiek’ Onespouse has mismanageddssipated assets. Depending on the circumstances
leaveaccount has no fair market value as it has no cash value and is not transferghfe case, onspouses failure to pay tax debts can be considered the mismanage
Preissv. Preiss, 2000 WI App 18338 Ws. 2d 368617 N.W2d 514 99-3261 mentor dissipation of assets and therefore manitedte. Covelli vCovelli, 2006 WI

Section40.08 (1) does not permit the division of a state empleyisserred com  APP 121, Mis.2d 718 N.w2d 260 05-1960 o .
pensation accountreiss vPreiss, 2000 WI App 18338 Wis. 2d 368617 N.w2d Federalaw precludes a state court from dividing military nondisability retirement
514, 99-3261 pay pursuant testate community property laws. McCartyMcCarty 453 U.S. 210

Whena farm that a divorcing couple did not own but had lived on for the first 13981).
yearsof their marriage was gifted to one spouse and the couple divorced shortly theré\n insureds beneficiary designation under servicersegroup lifeinsurance
after,the trial court erred when it determined the farintrease in value after the gift policy prevailed over a constructive trust imposed by a state court. Ridgeway v
resultedfrom the eforts of the marital partnership without considering whether thRidgeway454 U.S. 4§1981).
cquple‘seﬁorts _throughout the marriagerved as a catalyst for the increase in value. ERISA did not preempt a consin court order awarding a spouse 1/2 of a benefi
Richmondv. Richmond, 2002 WI App 2£50 Ws. 2d 647 640 N.W2d 220  ciary'sinterest in a pension. Savings and Profit Sharing Fund of Sears Employees
01-1064 _ _ v. Gago,717 F2d 1038(1983).

In agreeing to accept a percentage share of a variable asset in a geiflerient,  pilemmav. Paradox: ¥luation of aradvanced degree upon dissolution of a-mar
apartyagrees to assume a proportionate share of any subsequent gains or lossesig§él Loeb and McCann, 66 MLR 495 (1983).
we\zl\%?jestzlz g%“'gﬂ%d' aylor v Taylor, 2002 WI App 253258 Ws. 2d 290653 The recognition and valuation of professiomalodwill in the marital estate. 66

o e . ‘ - MLR 697 (1983).

An unequal division of an asset basadirely upon an analysis of the parties : A . :
respectivecontributions to the marriage without addressing any of the other statuti sggr?giﬁ?sdrﬁgﬂ?a?f ?Odgsengldl aco;p%rggglr? %&hﬁﬁggg'ﬂ%%s;’vhat role wil
factors applied an incorrect standard of.l&8ub. (3yequires that any deviation from . . property play: ' . ’
the presumptive equal property division be upon consideratiali statutory factors. _ No—faultdivorce: Bx consequences of support, maintenance and preitey
The court may summarily conclude that certain of the factors are irrelevant, and faRent- Case, 1977 WBBI1L
ureto consider all the statutory factors might be harmless, particularly when the overPrenuptial and postnuptial agreements. Loeb, WBB March 1981.
lookedfactors are only mgmally relevant or not relevant at all. LeMerd_eMere, Drafting enforceable marital agreements. Garczynski. WBB Sept. 1986.
2003WI1 67,262 Ws. 2d 426663 N.W2d 789 01-2204 The marital property act does not changesdénsins divorce law Weisberger.

_The circuit courts determination of inequity under sub. (3) (L), as ipitperty  WBB May 1987.
division determination under 67.255 [now s. 767.61], is discretionaihe record  TransmutationFinding extra property to divide in divorce. Kesslgvis. Law
in this case supported a finding that enforcing the parties’ prenuptial agreement A@§. 1990.
inequitable. Krejci vKrejci, 2003 W1 App 160266 Ws. 2d 284667 N.W2d 78Q Divorce Provisions in Opt-out Marital Property Agreements. Rasmussés. W

02-3376 Law. April, 1994.

Whenthere was no dispute that the parties intended to divide the value of pensio . . .
equallyas of the time of the divorce, but were not able to identify a legal mechaniwr'}% E:\?vagﬁgpolz%‘émn v Button Drafting Prenuptial Agreements. Garczynski.

atthe time to do so, the circuit court could impose a constructive trust on the pensi ’ e . ’ .
whenthe titled spouse died and the benefits were payable only to the titled Spousgg Primeron Dividing a Military Pension. Halling & Drefahl. &/ Law Aug.

subsequenspouse.Sulzer v Diedrich, 2003 WI 90263 Wis. 2d 496664 N.Ww2d 0.
641, 02-0036
A creditor's right to reach property subject to division in a divorce is not-dete767.63 Disposed assets may be subject to division. In

minedby this section but is driven solely by the classification into which the eblig ; ; ; ; : ;
tion falls under s. 766.55Sokaogon Gaming EnterpriseGurda—Derickson, 2003 @n action decting the family except an action tofai marriage

WI App 167,266 Ws. 2d 453668 N.W2d 736 02-0924 unders.767.001 (1) (g)any asset with a fair market value of $500
Section802.12 (3) (c) cannot limit a circuit cowrpower to consider the equity or more that would be considered part of the estate of either or both

of agreements. Howevegircuit courts must give greater deference to an aibiter inG ; :
awardof a property division under s. 802.13 (3) (c) than they wtlsther types of the parties if owned by either or both of them at the time of the

of agreements. Franke Rranke, 2004 Wi 268 Ws. 2d 360674 N.w2d 832  action and thatwas transferred for inadequate consideration,
01-3316 wasted given awayor otherwise unaccounted for bpe of the

A stock option contract, like amvested pension, is not a mere grafuityt an ; ithi ; M it
enforceablecontract right. It is an economic resource, comparabpensions and pal’tleSWIthln one year prior tdhe flllng of the petition or the

otheremployee benefits, and thadorm of property The trial court did not misuse l€ngth of the marriage, whichever is shortes rebuttably pre
its discretion by declining tdivide vested stocks options that had an exercise prigumedto be property subject to division undef767.61and is

in excess of the current market value of the stock or in valuing the vested portiol ; i i
stockoptions at the diérence between the market value of the stock and the exerc%giojecno the disclosure requirement ofr§7.127 Transfers that

value. Maritato v Maritato, 2004 Wi App 13875 Ws. 2d 252685 N.w2d 379 resulted in an exchange of assets of substantially equivalent value
GBEIRJ].WZg 37(19 %3—_2074 | . divisib b thneed not be specifically discloseifl those assets are otherwise
oughunderPreisssick leave accounts are non-divisible property because igind i
cannotbe sold or transferred and, therefore, have no fair market value, a sick Ie?g/g,ntme_d in the statement of net worth. :
accountdoes have value to the owner and may be a consideration under sub. (3)6&;'9”}’- 1977 ¢. 1051979 c. 3%s.50, 92 (4) 1979 c. 352.39; Stats. 1979 s.
to justify deviation from an equal property division. SteineBteiner 2004 WI App 2752005 a. 443.124 Stats. 2005 s. 767.63.
169,276 Wis. 2d 290687 N.W2d 74Q 03-0931
In the absence of any expert testimony or other evidence to the cothieaspurt
may rely on its knowledge and experience to engage in reasonable speculation
regardingthe anticipated tax impact on the present value of retirement assets.f Rumpf SUBCHAPTERVIII
v. Rumpf, 2004 WI App 197276 Ws. 2d 606688 N.W2d 699 03-2646
A circuit courts decision on how to divide divisibfgoperty is discretionaryThe
applicationof sub. (2) (a) to non—divisible property is not discretionary but involves ENFORCEMENT
bothfact finding and legal questions. The categorization of property as non—-divisible
undersub. (2) (a) does not necessarily dictate how that property will be treated wi . i . .
the court divides divisible propertyUnder some circumstances courts may avoi§%|7-70 Child support enforcement.  notice and service

hardshipor inequities that might result from according property non-divisible statusf process. (1) WHEN SATISFIED. In an action under 67.001
Derrv. Dert 2005 W1 App 63280 Ws. 2d 681696 N.W2d 17003-2181 %% (i) to enforce or modify a judgment or order with resgect

Whena gifted non—divisible asset was used as collateral for a loan used for{ . .
benefitof the marriage, both partiegere liable for the debt, and marital funds wereC/11d support, due process requirements related to notice and ser

gsedt.o make paﬁ/mentlsf on the Qek?tl, theéiebt was divisible. Putting proEert);]at usge of process are satisfied if the court finds all of the following:
y using it as collateral for a marital loan does not create a presumption that the own o . .
ing spouse intended to donate part or all of the property tméneage rendering it (@) That a diligent &brt was made to ascertain the location of

divisible. Derr v Dert 2005 WI App 63280 Ws. 2d 681696 N.W2d 17003-2181  the respondent.

Generally,a final division of property is fixefbr all time and is not subject to medi : : :
fication Section 806.07 is applicable to divorce cases, but pemoipening of final (b) That written notice of the action to the respondent has been

judgmentsonly in extraordinary circumstances. Post-divorce emplmatiica  delivered to the most recent residential addressemployer
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addressprovidedby the respondent under &7.58 (2)to the arepayment order that becomefeefive if the reconciliation of

countychild support agency under59.53 (5) theamount duavith payments made results in an arrearage. The
(2) RULES ON LOCATING RESPONDENT. The departmenshall ~court shall send the order to the parties by regular mail to their

promulgaterulesspecifying the process that the department wilast-knownaddresses.

useunder sub(1) (a)to ascertain the location of thespondent. (5) ENFORCEMENT. Any arrearage that exists as a result of the

Notwithstandingsub. (1) (b), the process specified in the rulesreconciliationof the amount due with payments made may be

shall utilize all reasonable meams which the department hasenforcedunder ch49 or this chapter

access,including electronic means, interfacedth other pre History: 2005 a. 443

grams,and information provided by the postmaster determin

ing the current address of the respondent. 767.73 Delinquent child or family support; suspen -
History: 1997 a. 1912005 a. 443.21; Stats. 2005 s. 767.70. sion of operating privilege. (1) AUTHORITY TO SUSPEND. (&)
NOTE: 2005 Ws. Act 443 which affected this section, contains explanatory In this subsection. “support payment” me ment ordered
notes. . PP pay ansay .
Cross Reference: See also cfDWD 42, Wis. adm. code. for support under §.67.521 support under §.67.501 child sup

port or family support under §.67.225 child support under s.
767.71 Reconciling percentage-expressed support 767.511 family support under §.67.531 revisedchild or family
orders. (1) REQUESTFORDETERMINATION. (@) In this section, supportunders.767.59 child support under §67.863 (3)child
“supportorder” means an order for child support under this-chagupport under $67.85 child support under §67.89 child sup
teror s.948.22 (7) an order for family support under this chapteport under s767.805 (4, child support under ch69, or child
or a stipulation approved by the court for child support under tréapportunder s948.22 (7)

chapter. (b) If a person fails to pay a support payment that is 90 or more
(b) If a support order is or has been expressed as a percentggspast due and the court finds that the person has the ability to
of parental income, a partincluding the state or a county childpaythe amount ordered, the court may suspend the pejme¥
supportagency under §9.53 (5)if the state is a real party in inter ating privilege, as defined in 840.01 (40) until the person pays
estunder s767.205(2) (a) may request a determination undeall arrearages in full or makes payment arrangements that are sat
this section of the amount due under the ardene court may isfactoryto the court, except that the suspension period may not
determinethe amountiue and, if ordered by the court, the countéxceed? years. If otherwise eligible, the person is eligible for an
child support agency shall reconcile the amount due with payccupationalicense under £43.10at any time.
mentsactually made to determine if an arrearage exists. (2) NOTICE OF SUSPENSIONTO DEPARTMENT OF TRANSPORTA

(2) Notice AND AFFIDAVIT. (8) The party seeking the deter tion.” If a courtorders suspension of a persoaperating privilege
minationunder this section shall file with the court a notice of regindersub.(1) (b), thecourt shall notify the department of trans
onciliation of account and aupporting fdavit. No later than 3 portation, in the form and manner prescribed by the department.
businessdays after filing, the party seeking the determinatiophe notice to the department shall include the name and last-
shall serve the notice andfeafavit on all other parties, including known address of the person against whom the support order was
the child support agency if the state is a real party in integst, enteredertificationby the court that the person has been notified
sendingthe notice and &flavit by regular mail to theast-known  of the entry ofthe support order and that there are arrearages in

addressprovided under s/67.58 (2) pursuant to s/67.7Q supportpayments that are 90 or more dawst due, and the place
(b) The notice ofeconciliation of account shall include all ofwherethearrearages may be paid. The notice shall also state that
the following: the persons operating privilege remains suspended untiptve

1. The period of time for which the reconciliation is soughsonpays all arrearages in full or makes payment arrangements that
2. A statement that, unless a party requesisaging no later aresatisfactory to the court, excepét the suspension period may
than20 business days after the date of the notice, the court m@yexceed 2 years.
enteran order determining tr@mount due under the percentage— (3) NOTICE OF PAYMENT TO DEPARTMENT. If the persorsubse
expressearder and may enterrapayment order that applies ifquentlypays the full amount dhe arrearages or makes payment
thereconciliation of the amount due with payments madelts arrangementshat are satisfactory to the court, the court shall

in an arrearage. immediatelynotify the department of transportation of the-pay
3. The mailingaddress to which the request for a hearing mustentin the form and manner prescribed by the department.
be delivered or mailed to schedule a hearing under(8)b. (4) APPLICATIONTO PASTARREARAGES. This section applies to

(c) The supporting &iflavit shall state the facts supporting asupportarrearages existing on or after October 1, 189fardless
reasonabléasisfor determining the payer income during the of whenthe arrearages accrued or when the order or judgment
periodof time for which the reconciliation is sought. requiringthe payment of support was entered.

(3) IFHEARINGHELD. (a) Wthin 10 business days after receiv  (5) RELATIONSHIP TO OTHERREMEDIES. The remedy permitted
ing a timely request for a hearing, the court shall set the matter dioiderthis section is in additioto any other remedies authorized
hearing. The court shall send notice of the date, time, and locatibg law.
of the hearing to the parties by regular mail at their last—knownistory: 1995 a. 4011997 a. 84191; 1999 a. 932; 2005 a. 443s.139, 140,141,
addresses_ 236, Stats. 2005 s. 767.73.

(b) At the hearing, the court may establish the appropri . . .
chargeunder the percentage order by determining the anu:iunag.%7'75 Assignment of income for payment obliga -
the payefs income that is subject to the percentage—expresdi@fiS: (1) DEFINITIONS. In this section: B o
order during the period for which reconciliation is sought and (&) “Employer” includes the state and its political subdivi
applyingthe ordered percentage to that amount. The court n&9ns.

entera repayment order that becomegetive if the reconcilia (b) “Payment order” means an order for child support under
tion of the amount due with payments made results in an arraais chapter for maintenance payments under76.7.225 or
age. 767.56 for family support undethis chapterfor costs ordered

(4) IF No HEARING. If no party requests a hearing, the coungnders.767.805 (4)or 767.89 (3) for support by a spouse under
shallreview the supporting &dlavit within 60 days of filing. If s.767.001 (1) (f) or for maintenance payments undefe?.001
the courtfinds that the didavit contains a reasonable basis fof1) (g); an order for opbligation to pay the annual receiving and
determiningthe paye's income during the period for which rec disbursingfee under s767.57 (1e) (g)an order for a revision in
onciliationis sought, the court may enter an order determining tagudgment or order with respect to chidpport, maintenance, or
amountdue under the percentage—expressed order and may efiaerily support payments under#§7.59 a stipulationapproved
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by the court for child support under this chapter; and an doder may, within 15 working days after the date of a decision by-a cir
child or spousal support entered unde®43.22 (7) cuit court commissioner under this paragraph, seek review of the

(1f) PAYMENT ORDERAS ASSIGNMENT OF INCOME. A payment deCISIOﬂby the court with JUrISdICtIOﬂ over the action.
orderconstitutes an assignment of all commissions, earnings, sal(2r) NOTICE OF ASSIGNMENT TO INCOME SOURCE. Upon entry
aries,wages, pension benefits, benefits undefl6R.or 108 lot- of each order for child support, maintenance, family suppor, sup
tery prizes that are payable in installments, and other money ¢hagt by a spouse, or the annuateiving and disbursing fee, and
or to be due in the future to the department or its designee. Tip®n approval of each stipulation for child support, unldss
assignmenshall be for an amount digient to ensure payment courtfinds that income withholding is likely to cause the payer
underthe orderobligation, or stipulation and to pay any arrearrreparableharm or unless §67.76applies, the court or county
agesdueat a periodic rate not to exceed 50% of the amount ef sughild support agency under%9.53 (5)shall provide notice ahe
portdue under the ordeobligation, or stipulation so long as theassignment by regular mail or by facsimile machine, as defined in
additionof the amount toward arrearages does not leave the pat$34.72 (1) (a)or other electronic means to the last—-known
at an income below the poverty line established ud@SC addressof the person from whom the payer receives or will
9902(2). receivemoney The notice shall provide that the amount withheld

(1m) OBLIGATION CONTINUING. If a partys current obligation may not exceed the maximum amount that is subject to garnish
to pay maintenance, child support, spousal support, or family siipentunderl5 USC 1673b) (2). If the department or its designee
port terminates but the partyas an arrearage in the payment gfoesnot receive the money from the person notified, the court or
oneor more of those payments or in the payment of the annggUnty child support agency under 59.53 (5)shall provide
receivingand disbursing fee, amgssignment under suif) con  hoticeof the assignment to any other person fignom the payer
tinuesin effect, in an amount up to the amount of the assignmegceivesor will receive money Notice under this subsection may
beforethe partys current obligation terminated, until the arrearb€ a notice of the court, a copy of the executed assignment, or a
ageis paid in full. copy of that part of the court order directing payment.

(2h) DELAYED WITHHOLDING; FAILURE TO PAY. If a court- (3h) DUTIESOFPERSONRECEIVINGASSIGNMENTNOTICE. A Per
orderedassignment, including the assignment specified undg@n who receives notice of assignmenmtder this section or s.
sub.(1f) for the payment of any arrearages dimes not require 767.225(1) (L) or767.513 (3)or similar laws of another state shall
immediatelyeffective withholding and a payer fails to make avithhold the amount specified in the notice framy money that
requiredmaintenance, childupport, spousal support, family sup Personpays to thepayer later than one week after receipt of notice
port, or annual receiving and disbursing fee payment within 6 assignment. Vthin 5 days after the day the person pays money
daysafter its due date, within 20 days after the payraehte date t0 the payerthe person shall send the amourthheld to the
the court or county child support agency undes%53 (5)shall departmenbr its designee pin the case of an amouatdered
cause the assignment to go intteef by providing notice of the Withheld for health care expenses, to the appropriate health care
assignmenin the manner provided under sii®x) and shall send insurer,provider or plan. Vith each payment setd the depart
anotice by regular mail to the last-known address of the pay@entor its designee, the person from whom the payer receives
Thenotice sent tthe payer shall inform the payer that an assigfitoneyshall report to the department or its designee the jsayer
mentis in efect and that the payer mayithin a 10-day period grossincome or other gross amount from which the payment was
afterthe notice is mailed, by motion requastearing on the issue Withheld. Except as provided in su{@m), for each payment sent
of whether the assignment should remain fectf The court shall to the department or its designee, the person from whom the payer
hold a hearing requested under this subseaticitin 10 working receives money shall receive an amount equal to the persssy’
daysafterthe date of receipt of the request. If at the hearing tRgsarydisbursements, no exceed $3, which shall be deducted
payerestablishes that the assignment is not proper because &P& the money to bpaid to the payerSectior241.09does not
mistakeof fact, the court may direct that the assignment be-witi@pply to assignments under this section.
drawn. Either party maywithin 15 working days after the date of (3m) ASSIGNMENT OF UNEMPLOYMENT COMPENSATION BENE-
adecision by a circuit court commissioner under this subsectigms. Benefits under cH.08 may be assigned and withheld only
seekreview of the decision by the court witlrisdiction over the in the manner provided in $08.13 (4) Any order to withhold
action. benefitsunder ch108 shall be for a fixed sum unless the court-

(2m) UNPAID RECEIVING AND DISBURSING FEES: ASSIGNMENT. orderedok_)ligation on which the Wlthholdlng order |S based is
(a) 1. An obligation to pay unpaid fees under@7.57 (1e) (b) €xpressedn the court order as a percentagénefpaye's income,
1m. constitutes an assignment of all commissions, earnings, sdlawhich case aorder to withhold benefits under d08shall be
ries,wages, pension benefits, benefits underl®.or 108, lot-  for a percentage of benefits payable. When montybs with
tery prizes that are payable in installments, and other money digdd from these benefits, no fee may be deducted from the amount
or to be due in the future to the department or its designee.” Withheld and no fine may be levied for failure to withhold the

2. An obligation to pay unpaid fees undev7.57 (1e) (b) Money- _ _ _
2m. constitutes an assignment of all commissions, earnings, sala(4) ASSIGNMENTPRIORITY. A withholding assignment arder
ries,wages, pension benefits, benefits underlé.or 108 lot-  underthis section 06.767.225 (1) (L)or 767.513 (3has priority
tery prizes that are payable in installments, and other money @¥&rany other assignment, garnishment, or similar legal process
or to be due in the future the clerk of court to whom the fees arginderstate law
owed,or to his or her successor (6) FAILURE TO COMPLY WITH ASSIGNMENT OBLIGATIONS. (a)

(b) Thecounty child support agency undei58.53 (5)may EXceptas provided in su§3m), if after receipt of notice of assign
causean assignment under péa) to go into efect by providing mentthe person from whom the payer receives money fails to
notice of the assignment in the manner provided under(@up. Withhold the money or send the money to thepartment or its
andsending a notice byegular mail to the last-known address oflesigneeor the appropriate health care inspgovider or plan
thepayer The notice sent tthe payer shall inform the payer tha@sprovided in this section or 867.225 (1)L) or767.513 (3)the
anassignmenis in efect and that the payer mayithin a 10-day Person may be proceeded against under the principal action under
periodafter the notice is mailed, by motion request a hearing 6R. 785for contempt of court or may be proceeded againder
theissue of whether the assignment should remairféatefThe ~ ch.778and be required to forfeit not less than $50 nor more than
courtshall hold a hearingequested under this paragraph withi@namount, if the amount exceeds $50, thaigjsal to 1% of the
10 working days after the date of receipt of the request. If at tAgount not withheld or sent.
hearingthe payerestablishes that the assignment is not proper (b) If an employer who receives an assignment under this sec
becausef a mistake of fact, the court may direct that the assigtion or s.767.225 (1) (L)r 767.513 (3¥ails to notify the depart
mentbe withdrawn. The payer or the county child support agenmyentor its designee within 10 days after an employee is termi
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nated or otherwise temporarily or permanently leavedesignee.The authorization shall be provided @standard form
employmentthe employer may be proceeded against under thpprovedby the court and shall specify tfiequency and the
principal action under chz85for contempt of court. amountof transfer suficient to meet the payer obligationunder

(c) No employer may use an assignment under this sectiorift order or stipulation, as required by the coufhe authoriza
s. 767.225 (1) (L)or 767.513 (3)as a basis for the denial oftion shall include the pay&r consent for.the fmanuel institution
employmento a person, the disclgarof an employee, or any dis Or an pflcer, employee, or agent of the fmanmal institution te dis
ciplinary action against an employee. An employer who denigkseinformation to the court, county child support agency under
employmenbr dischages or disciplines an employee in violatiors. 59.53 (5) department, or departmesitiesignee regarding the
of this paragraph mae fined not more than $500 and may baccountfor which the payer has executed the authorization for
requiredto makefull restitution to the aggrieved person, includingransfer.
reinstatemenand back payExcept as provided in thimragraph, (2) TRANSFEROF FUNDSBY FINANCIAL INSTITUTIONS. A finan
restitutionshall be in accordance with®73.20 An aggrieved cial institution that receives an authorization for transheder
personmay apply to thelistrict attorney or to the department forsub.(1) shall transfer the amourds specified in the authorization
enforcemenbf this paragraph. or shall transfer the amount available for transfer if at a time of

(6m) CONVERSION OF CERTAIN SUPPORT ORDERS TO FIXED transferthat amount is less than the amount specified in the-autho
AMOUNT. A county child support agency undeb9.53 (5)may rization. The financial institutionmay accomplish the transfer by
converta support amount in an order for income withholdingny lawful means, including payment by check, subject to the
underthis section that is expressed as a percentage of incoméetosof the account. Thénancial institution may deduct from
the equivalent sum certain amount for purposes of enforcingthee payets account for each transfer its usual fee for such fund
child support order in another state under subthbr VI of ch. transfers.If the account is closed or if no funds are available at a
769. Nothing in this subsection authorizes a change, or may tisee of transfey the financial institution shall notify the county
construedo change, the support obligation specified in the undehild support agency under $9.53 (5)or the department or its
lying child support order designeewhichever is appropriate, within 10 daaf$er the date

(7) RECEIPTOFMORETHAN ONENOTICEOFASSIGNMENT. A per  Onwhich the funds should have been transferred.
sonwho receives more than one noticeasSignment under sub.  (3) PRIORITY OF TRANSFERAUTHORIZATION. An authorization
(3h) may send all monewithheld to the department or its desig for transfer under sulfl) has priority oveany other authorization
nee,whichever is appropriate, in a combined paymactpmpa for transfer and over an assignment, garnishment or similar legal
nied by any information the department or its designee requirgsocessunder state law or the laws of another state.

(7m) CHANGEIN PAYROLL PERIOD. (&) In this subsection, “pay  (4) REVOCATION OF TRANSFERAUTHORIZATION. An authoriza
roll period” has the meaning given in74..63 (5) tion for transfer under sulil) may not be revoked except by court

(b) If after an assignment is infeft the payes employer order.
changests payroll period, or the payer changes employers and the(5) AuTHORIZED DISCLOSURE. A financial institution or an
new employets payroll period is dierent from the former officer, employee, or agent of a financial institution may disclose
employer’spayroll period, the county child support agenogler informationto the court, county child support agency under s.
s.59.53 (5)may unlessotherwise ordered by a judge, amend th89.53 (5), department, or departmentiesignee concerning an
withholding assignment or order so that all of the following applyiccountfor which a payer hasxecuted an authorization for trans

1. The withholding frequencyorresponds to the new payrollfer under sub(1).

period. (6) LiaBiLity mMuNITY.  No financial institution or dicer,
2. The amounts to be withheld reflect théjustment to the employeeor agent of dinancial institution is liable to an account
withholding frequency ownerfor any sum transferred, or fany information disclosed,

(c) The county child support agency shall provide notice of tIi{eH‘?Otmp"%gge ‘Z‘gi‘gggis 2?90128?- 271999 a. 92001 &, 381 105 2005
H H H H Istory: a. a. a. 24 a. a. , )
amenged/wthholdlng assignment or order by regutaail to the 44355120, 238 Stats, 2005 5. 767.76,
payer'semployer and to the payer

History: 1971 c. 10; 1975 c. 945.91 (3) 1975 c. 1991977 c. 1051979 c. 32 s ~
$5.50, 92 (4} 1979 c. 196221 Stats. 1979's. 767.265981 c. 20186, 1983 a. 27 (0777 Enforcement of payment obligations. (1) Deri

3841985 a. 291987 a. 3&.136 1987 a. 333.64; 1987 a. 398403 1989 a. 31  NITION. In thissection,’payment obligation” means an obligation
56,212,336, 1991 a. 2871993 a. 16326, 389,481, 1995 a. 24.9130 (4) 1995a. g pay support under 48.355 (2) (b) 448.357 (5m) (a)48.363
279,404 1997 a. 27191; 1999 a. 92001 a. 1661, 105 2005 a. 443s.116t0 11
353 Stas. 2008 o 167 75, 2001 & 1601, 1052005 8. M3SLBLA  (5) 938,183 (4)938.355 (2) (b) 4938.357 (5m) (a)or938.363
NOTE: 2005 Wis. Act 443 which affected this section, contains explanatory (2), support or maintenance unde767.501 child support, fam
notes. ) ) N ily support, omaintenance under 867.225 child support under
The maximum amount subject &ssignment to collect an arrearage is 50% of th . 767.511 maintenancender s767.56 famlly support under s.
supportcurrently due. A 25% wage assignment for current support limits an-assugl.rk3 . -
mentfor arrearages to an additional 12.5% of wages. SchnetSehmetzerl74 7.531 attorney fees undex767.241 Ch”d_ support or a child
Wis. 2d 458 497 N.w2d 772(Ct. App. 1993). healthcare expenses undei76.7.85 paternity obligations under

Theassignment under sub. @9es not require earnings to be withheld and ther
fore is not a garnishment subject to federal restrictions. Carpertkmaaw 230 %.767.805 (4’)767'863 (3’) or767.89 support arrearages under

Wis. 2d 384 602 N.W2d 536(Ct. App. 1999)98-2874 s.767.71 or child or spousal support undef48.22 (7)
Mandatorywage assignment provisions of this section are constituti6é8ahtty. (1m) TERMSOFPAYMENT. The courimay order that a payment
Gen.106. obligation be paid in the amounts and attiheesthat it considers
expedient.

767.76 Account transfers. (1) AUTHORITY OF COURT TO . o
REQUIRE. If the court determines thatcome withholding under 2 SECURIT_YFO_RF’AYMENT- The court may impose liability for
s.767.75is inapplicable, indéctive, or insuficient to ensure pay & Payment obligation ashage upon specific real estate of the
mentunderan order or stipulation specified in7§7.75 (1)or that Obligatedparty or may require thaarty to give sificient security
incomewithholding under s767.513 (3)is inapplicable, indéc- ~ for payment. No chge upon real estate idetive until the order
tive, or insuficient to ensure payment of child’s health care Or judgment imposing liability or a certified copy of it is recorded
expenses,ncluding payment of health insurance premiumdi the _oflc_e of the register of deeds in the county in which the real
orderedunder s767.513 the court may require the payer to idenestateis situated.

tify or establish a deposit account, ownedvirole or in part by (3) NONCOMPLIANCE; ENFORCEMENT. If a party fails to pay a
the payer that allows for periodic transfeos funds and to file payment ordered under sytim) or to give security under sub.
with the financial institution at which th&ccountis located an (2), the court may by any appropriate remedy enforce the judg
authorizatiorfor transfer from the account to the department or iteent,or the order as if it were a final judgment, including pagt
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due payment and interest. Approprieg¢enediesnclude but are (c) Unless s767.805 (1)applies, anale presumed to be the

not limited to: child’s father under $391.4050r 891.41 (1)
(a) Execution of the order or judgment. (d) A male allegedr alleging himself to be the father of the
(b) Contempt of court under ch85. child.
(c) Money judgment for past due payments. (e) The personal representative of a person specified under
(d) Satisfaction under 811.230f any property attachashder Pars.(2)to(d) if that person has died.

ch.811 (f) The legal or physical custodian of the child.
(e) Garnishment under c812 (g) This state whenever the circumstances specified in s.

(f) For failure to pay childupport or family support, satistac 767-205(2) (2)apply including the delegatex the state as speci
tion under s780.100ut of the proceeds of the sale of any ship, bogd in sub.(6).
or vessel attached and sold under#0. (h) This state as provided under s(@m).

(4) INFORMATION ON BOAT OWNERSHIP. Upontherequest of a (i) A guardian ad litem appointed for the child underss235
county, the department of natural resourcdsall provide the 767.407(1) (c) or938.235
countywith a list of the names and addresses of all of the owners(j) A parent of a person listed under.gé, (c) or (d), if the
of boats that have a valid certificate of number or registration thgirent is liable or is potentially liable for maintenanéa child
hasbeen issued by the department und8052 The department of a dependent person unde#8.90 (1) (a) 2.
shall prepare the list annually before May 31 of each.year (k) In conjunction with the filing of a petition for visitation

History: 1971 c. 2201975 c. 40%.4; 1977 c. 1051979 c. 3%s.50, 92 (4) 1979 : :
¢. 196 221 1979 ¢. 25%.17. 1079 ¢ 355 Stats. 1979 s. 767.30983 a. 271985  With respect to the child under&67.43 (3) a parent of a person

a.29 1987 a. 333.64; 1993 a. 4811995 a. 77287. 1997 a. 27191, 1999 a. 103 Who has filed a declaration gfaternal interest under 48.025
2005a. 443ss.137, 239, Stats. 2005 s. 767.77. with respect to the child or a parent of a person who, before April

A court is justified in requiring the creation of a trust to secure the paymsuh of i : i i
port money when a spouse has a record of failing to obey prior court orders. Foreéﬂ%aﬂ'gg& Slgn6d and f”e.d statement aCknowledgmg paternity
v. Foregger48 Ws. 2d 512180 N.w2d 578(1970). ders.69.15 (3) (b) 3with respect to the child.

Whenparents each own a 1/2 interest in future proceeds of real estate and the sta@_m) VENUE. An action under this section may be brought in
contributes to child support, the court nratorder the custodial parent to pay child - . . . .
supportin the form of an accumulating real estate lien in favahefstate. State ex the county in which the child or th? a”e.ged faﬂﬂes'des oris
rel. v. Reible,91 Wis. 2d 394283 N.W2d 427(Ct. App. 1979). foundor, if the father is deceased, in which proceedings for pro

Thetrial court had the power to order a parent to look for additional or alternatipggate of his estate have been or could be commenced.
employmentor be held in contempt. Proper contempt procedures are discussed.
Dennisv. Dennis, 117 Ws. 2d 249344 N.W2d 128(1984). (2) CERTAIN AGREEMENTSNOTA BAR TOACTION. Regardlessf

Thereis no authority under this sectiongrant credits against arrearages.giant it terms, an agreement maadfter July 1, 1981, other than an
a credit requires modification of the judgment under s. 767.32 [now s. 767.59]. Un
S.767.32 (1r) [now s. 767.59 (11@]court is without discretion to grant credits agains Leemenaﬁproveﬂ by thehqloumtween an a”eged Qr presume(;_
arrearagesor direct payments made for child support regardiess of when the ord&t (_arand the mother or child, does not bar an action Undef this
wasentered. Douglas County Child Supporisher200 Wss. 2d 807547N.w.2d  section. Whenever the court approves an agreement in which one
801(Ct. App. 1996)95-1960 of the parties agrees not to commence an action under this section,
the court shall first determine whether or not the agreement is in

767.78  Enforcement; contempt proceedings. (1) Der hebest interest of thehild. The court shall not approve any-pro

Ifglrﬂog'rrl]grﬁtt“isn iﬁf:é%nhgggrgaégglg;(tgz n1e8a£1537a?5(r)ls))ll?af'i)tlo ision waiving the right to bring an action under this section if this

48 56%/(2) 767.225767.241 767 511767 53’1 767 56767.61 provisionis contrary to the best interests of the child.

767.71 767.805 ) 767..85 767.863 @) .767.89 9'38.183.(4,) ~ (3) Srav IF ACTION BEFOREBIRTH. If an action under this sec

938.355(2) (b) 4, 938.357 (5m) (a)or 938.363 (2) tion is brought before the birth of the child, all proceedings shall
(2) NONCOMPLIANCE: ORDERTO SHOW CAUSE. f a person has be stayed until after the birth, except that service of process, ser

incurreda financial obligation and has failed withimemsonable vice and filing of pleadings, the first appearance and the taking of

time or as ordered by the court to satisfy the obligation, and %péﬁilltéonsto preserve testimony may be done before the birth of

wage assignment proceeding under76.7.75and the account . .
transferunder s767.76are inapplicable, impractical, anfeasi (4) CHILD As PARTY. The child may be a party to any action
ble, the court may on its own initiative, and shall on the applicatiétpderthis section.

of the receiving partyissue an order requiring tpayer to show  (5) PeTiTion. (@) In this subsectiorfany alleged father”
causeat a reasonable time specified in the order why he or sheludesany male whdas engaged in sexual intercourse with the

shouldnot be subject to contempt of court under#8a. child’s mother during a possible time of conception of the child.
History: 1977 c. 1051979 c. 3&5.50,.92 (41979 C.lge 1979 c. 25%.17, Stats. (b) An action under this section may be joined with any other
23_7132 Z%%?gg%%gg?%?f?é 771997 a. 27191, 1999 a. 1082005 8. 443 4tion for child support and is governed by the procedures-speci

Contemptis an appropriate means to enforce child support arrearages after a digg in §-767-205re|ating to child support, except that the title of
hasreached majority Griffin v. Reeve 141 Ws. 2d 699416 N.W2d 612(1987). the action shall be “In re the paternity of A.B.” The petition shall
. V.\{h?”ahw”tﬁ]m”ds "tbgt{t'ﬁteffefts ae at ”SKI' he.tg’tﬁ'"";t be grien an oppor statethe name and date of birth of the child if born or that the
unity to show the court al € Tallure to comply wi ggpuronditions was noi . . . .
willidl and intentional. \.H. v C.A.B.163 Ws. 2d 833472 N.w2d 939(Ct. App.  Motheris pregnant if the child is unborn, the naafiany alleged
1991). father whether or not an action by any of the partiesei@rmine
the paternity of the child or rebut the presumption of paternity to

the child has at any time been commenced, or is pending before

SUBCHAPTERIX any court, in this state or elsewhere. If a paternity judgment has
beenrendered, or if a paternity action has been dismissed, the peti
PATERNITY tion shall state the court thegndered the judgment or dismissed

theaction, and the date and the place the judgment was granted if
767.80 Determination of paternity . (1) WHo may BRING  known. The petition shall also give notice ofparty’s right to
ACTION OR FILE MOTION. The following persons may bring anrequest genetic test under49.2250r 767.84
actionor file a motion, including an action orotion for declara (c) Ifamatter is referred under48.299 (6) (apr938.299 (6)
tory judgment, for the purpose of determining the paternity of(a) to an attorney designated under €6p(a) that attorney shall
child or for the purpose of rebutting theesumption of paternity also include in the petition notification to the court that the matter

unders.89l.4(_)50r 891.41 (1) wasreferred under £18.299 (6) (apr 938.299 (6) (a)
(a) The child. (5m) APPLICABLE PROCEDURE;EXCEPTIONS. Except as pro
(b) The childs natural mother videdin ss.767.805 767.863 (3)767.85 767.893 (2)and(2m),
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and769.401 unless a male is presumed the chifdther under s. requiredunder par(a) when a matter is referred unden8.299
891.41(1), is adjudicated the chilslfather either under 867.89 (6) (a)or 938.299 (6) (a)

or by final order or judgment of a court of competent jurisdiction (7) CLerk ToPROVIDEDOCUMENT. The clerk of court shafiro-

in another state, or has acknowledged himself to be the schilgide without chage to each person bringing an action under this
fatherunder s767.805 (1)or asubstantially similar law of another section,except to the state under s(b. (g) or (6m), a document
state,no orderor temporary order may be entered for child-sugettingforth the percentage standard established by the depart
port, legal custodyor physical placement until the maleajudi  mentunder s49.22 (9)and listing the factors that a court may-con
catedthe father using the procedure set farththis subchapter siderunder s767.511 (1m)

excepts.767.805 Except as provided in $867.805767.85 and ;%Sé%gs 915191 §'1395829198§ 1%122(%3322 522%) L(lgwillgggsa. 42472199182;36a(.1 gﬁggg
769.401 the exclusive procedure for establishment of child sup-2/ 9 a. a. : a. 28.

port obligations, legal custogdgr physical placement rights for agﬁ%g?s?%gg 2404 1097 a. 1911999 a. 92001 a. 612005 a. 443s.12, 184,
malewho is not presumed the chadather under s891.41 (1) Cross Refeence: See also ctDWD 41, Wis. adm. code.

adjudicatedthe fatheror acknowledged under 867.805 (1)or A paternity proceeding may nbe maintained posthumousl¥state of Blum

; i ; reich,84 Wis. 2d545 267 N.W2d 870(1978). See also Paternity of N.LBI0 Ws.
asubstantially similar law of another state tatbefather is by an 5 400 411 N.W.2d 144(CK. App. 1987).

action under this subchapteexcept s.767.805 or under s. Underthe facts of the casthe nonbiological father was not equitably estopped
769.701 No person may waive the use of this procedure. If-a pf@m denying paternity or child support. Marriage of A. J. N. & J. MIAL Ws.

: ; : ; d 99, 414 N.W2d 68(Ct. App. 1987).
sumptionunder s891.41(1) exists, a party denying paternity has A posthumous paternity action is allowable if it is brought by the putative ‘father

the burden of rebutting the presumption. personakepresentative. Le Fevre Schreiberl67 Ws. 2d 733482 N.W2d 904
(6) WHICH ATTORNEY REPRESENTSSTATE. (a) The attorney (19A92)-t _— - 410 chal ternity previously decided
; paternity action may not be used to challenge paternity previously decided in a
reSponSIbldor supportenforcement under §9.53 (6) (a)Sha” divorce action. That paternity was not challengedhe divorce is irrelevant if it

provide the representation for the state secified under s. couldhave been litigated. Paternity of Nathad 74 Ws. 2d 352497 N.W2d 740

767.205(2) (a)in cases brought under this section. (Ct. App. 1993).
Thefull faith and credit clause of the U.S. Constitution did not bar a petition to
(b) Theattorney under £9.53 (6) (a)s the only county atter determinepaternity when a paternity decree of another state would have been subject

neywho may provide representation when shete delegates its to collateral attack in thattate. Paternity of R.L.L176 Ws. 2d 224 N.W.2d (Ct.

authorityunder sub(1) (g). App. 1993).
Because child has a right to brirgn independent action for paternity under sub.

(c) The attorney under §9.53 (6) (a)pr any state attorney act (1) (a), if the child was not a party to an earlier paternity action, it would be a violation
ing under par(b) may not represent the state as specified undeethe childs due process rights feclude the child from litigating the paternity
767.205(2) (a)in an action under this section and at the same tiffi& sgyeyona M-M. vKieth N.202 Ws. 2d 460551 N. (Ct. App. 1996),

actas guardian ad litem for thehild or the alleged child of the  an alleged father has a statutory right to a determination of paterhitgaring

party. to determine whether the chitdbest interests would be served by a paternity pro

. ceedingis not authorized by statute. Thomas M.Kimberly J.L.207Wis. 2d 388
(6m) WHENACTION MUSTBE COMMENCED. The attorneylesig  s5gN.w.2d 897(Ct. App. 1996)96-0697

natedunder sub(6) (a)shall commence an action under this-sec Section893.88, limiting only an action for the establishment of patemitys not
: i i - precludea motion for the purpose of determining paternity in a probate proceeding.
tion on behalf of the state within 6 months after receiving notific&ige ca oy, Jaskolski, 2003 Wi App 7@61 W, 2d 723 661 N.W2d 866
tion under s.69.03 (15)that no father is named on the birtho1-2189 o _ _
certificateof a child who is a resident of the county if paternity ha}s)C,OHS"U'n?thh? (illscretlonafytauﬂ:ﬁmgf a ptersodnéil rep_ref,entatlve unlger Sdub- @
. €)In a way that allows preventing the detinitive determina iomeirs would under
not _been acknowledged under7567.895 (L)or a SUbS_tan.t'a”y. mine the principle that property of intestate deceased persons should descend
similar law of another state or adjudicated, except in situatiokisdredof the blood and defeat a cosrtesponsibility under s. 863.23 tiersons

i who are the heirs of the decedsiiall be determined by the court. DiBenedetto v
unders.69.14 (1) (gland(h) and as provided by traepartment 178818 "0 o arD 7861 W 2d 723661 N W2d 869 01-2189

by rule. In order for gputative biological father to have the necessary foundation for-a con

(6!’) RESPONSIBILITIESOF ATTORNEY UPON REFERRAL (a) The stitutionally protected liberty interest in his putative paterriity must havéaken
' affirmative steps to assume his parental responsibilities for the child. Randy.A. J.

attorney designated under suf6) (a) who receives aeferral  Normal. J. 2004 Wi 41270 Ws. 2d 384677 N.W2d 630 02-0469
unders.48.299 (6) (apr938.299 (6) (ayhall do all of the follow (h;'hedcompetirg infteres_tsdt_)f fitnalig and (fjairr}ess (éoaltlels?e \A}hm?iderir}g sukf). (1)d .
H . ana principles of res judicata. Res judicata and collateral estoppel are founded on
Ing: . L. principlesof fundamental fairness and should not deprive a party of the opportunity
1. Give priority to matters referred unde#8.299 (6) (apr to h%\_/eda fut” grf\dﬂf]aw detimgnanon of r;an _|tsys;1e. \?\Irﬂen :jh;a _regotrd demctj_nstrafttehd that
H H A i ini anadjudicated father nevaad an opportunity for a tull ana fair determination o e
938.'299 (6) (a) mdUdlng pI’IOI’It)_/ In determmm.g whethemn . _questionof paternity res judicata should not have barred relief. ShaheeRonnie
actionshouldbe brought under this section and, if the determing 2004 Wi App 58271 Wis. 2d 242677 N.W2d 684 03-1228
tion is that such an action shoudd brought, priority in bringing ‘ Stéb-(l)ldoes not perfmit tag?_aﬂ_allemr;g h'Ei is tfhe fzm?ring agﬁtirﬁity acti%n_
H H H H H H € sole purpose or establishing paternity or a stiliborn so that he may bring a
the action and in establishing the existence or nonemstenceﬁﬁjngfu'death action. Shannon EvT Alicia M.V.M. 2006 W App 103, W.

paternity. 2d__ ,718 N.w2d 269 05-0077

2. As soon as possible, but no later than 30 days after the date

onwhich the referral is received, notify the court that referred tH&7.803 Determination of marital children.  If the father
matterof one of the following: andmother ofa nonmarital child enter into a lawful marriage or

a. The dateon which an action has been brought under thfg"arriage which appeaasd they believe is lawful, except where
section or the approximate date on which such an action will Y€ Parental rights of the mother were terminated before either of

brought. ésecircumstances, the child becomes a marital child, is entitled

b. That a determination has been made that an action shc{fﬂ% chlzlingf]?hlrbl_rt?]tcertlgcatg_lunder ?9'15 (-%)|(b%-ﬁjnd S-??]”

: : 1S DE 1act yall of the rights and privileges of a marital child as if he or
not be brought under this section @rsuch a determination has shehad been born during the marriage of the parents. This section
not been made, the approximate date on which a determinatighyjiesto all cases before, on, or after itéeefive date, but no
will be made as to whether such an action should be broughtestatealready vested shall be divestby this section and ss.

c. That the male designateds#8.299 (6) (apr938.299 (6) 765.05to 765.24 and 852.05 The children of all marriages
(a) has previously been excluded as the father of the child. declaredvoid under the law are nevertheless marital children.

3. If an action is brought under this section, notify the COUTtHiStOTY: 1979 c. 3%s.48,92 (2) St{:lts. 1979 s. 765.28979 c. 352Stats. 1979
thatreferred the matter as soon as possible of a judgment or ogdég, 938" ¢ 314146 1983 a. 4471985 a. 3152005 a. 443.229 Stats. 2005
determiningthe existence or nonexistence of paternity

(b) The attorney designated under @).(a)who receives a 767.805 Voluntary acknowledgment of  paternity .
referralunder s48.299 (7)or 938.299 (7)may bring an action (1) CONCLUSIVE DETERMINATION OF PATERNITY. A statement
underthis section on behalf of the state and may give pritwity acknowledgingpaternity that is on file withihe state registrar
thereferral and notify the referring court in the same manner asiisders.69.15 (3) (b) 3after the last day on which a person may
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timely rescind the statement, as specified B8s1l5 (3m)isacon undersub.(3) (a) unless a party shows, to the satisfaction of the
clusivedetermination, which shall be of the sanfeafas a judg court,all of the following:

ment,of paternity 1. That he or she was induced to delay commencing the action
(1m) MINOR PARENTMAY NOT SIGN. A minor may not sign a by any of the following:
statementicknowledging paternity a. Duress or threats.

(2) RESCISSION OF ACKNOWLEDGMENT. (&) A statement b. Actions, promises or representations by the offaety
acknowledgingpaternity that is filed with the state registrar undgiponwhich the party relied.

s.69.15 (3) (b) 3may be rescinded as provided i68.15 (3m) ; ;
by a person who signed the statement as a parent of the child ang'rsﬁg t(lg)n ?a;aken by the other party to evade proceedings
is the subject of the statement. )
(b) If a statement acknowledging paternity is timely resc'nd%tunreasonably delay in commencing the action.
as providedn s.69.15 (3m)a court may not enter an order speci s .
fied in sub.(4) with respect to thenale who signed the statement _ (P) In no evenimay liability for past support of the child be
asthe father of the child unless the male is adjudicated theschill"Posedfor any period before the birth of the child. _
father usinghe procedures set forth in this subchagmeecept for ~ (5) VOIDING DETERMINATION. (a) A determination of paternity
this section. that arisesunder this section may be voided at any time upon a
(3) ACTIONSWHEN PATERNITY ACKNOWLEDGED. (2) Unless the motion or petition stating facts that show fraud, duress or a mis
statemenacknowledging paternity has been rescindedyction  take of fact. Except for good cause shown, any oreetered
affectingthe family concerning custogghild support or physical Undersub.(4) shall remain in ééct during the pendency of a pro
placementrights may be brought with respect to persons whgeedingunder this paragraph. _
with respect to a child, jointly signed afiléd with the state regis ~ (b) If a court in a proceeding under faj determines thethe
trar under s69.15 (3) (b) 3as parents of the child a statemenfnaleis not the father of thehild, the court shall vacate any order
acknowledgingpaternity enteredJn_der sub(4) with respect to the male. The court or the
(b) Except aprovided in s767.407 in an action specified in county child support agency under$9.53 (S)shall notify the
par.(a) thecourt may appoint a guardian ad litem for the child argjateregistrarin the manner provided in@9.15 (1) (b)toremove
shall appoint a guardian ad litem foparty who is a minpunless (e males name as the father of the child from the chilirth cer
the minor party is represented by an attorney tlflcate.. No paternity action may thereafter be brought against the
. malewith respect to the child.
(4) ORDERSWHEN PATERNITY ACKNOWLEDGED. In an action ) .
undersub.(3) (a) if the persons who signed and filed the state , (6) APPLICABILITY. (a) This section does not apply unless all
mentacknowledging paternity as parenfsthe child had notice ©f the following apply to the statement acknowledgaagernity:
of the hearing, the court shall make an order that corahiokthe 1. The statement is made on a form prescribed by the state reg
following provisions: istrar for use beginning on April 1, 1998.
(a) Orders for the legal custody of and periods of physical 2. The statement was signed and filed on or after
placementwith the child, determined in accordance with sApril 1, 1998.
767.41 3. The statement contains an attestati@use showing that
(b) An order requiring either or both of the parentsdatrib-  bothparties, before signing the statement, received oral and writ
ute to the support of any child of the parties who is less @an tennotice of the legal consequences of ithbts and responsibili
yearsold, or any child of the partiasho is less than 19 years oldties arising from and the alternatives to, signing the statement.
if the child is pursuing an accredited course of instruction leading(b) Parties who signed and filed a statement acknowledging
to the acquisitiorof a high school diploma or its equivalent, deterpaternitybefore April 1, 1998, may sign and file a new statement
minedin accordance with §67.511 that fulfills the requirements under pga). The new statement
(c) A determination as to whigbarent, if eligible, shall have supersedeany statement previously filed with the state registrar
the right to claim the child as an exemption for federalgax ~ andhas the décts specified in this section.
posesunder26 USC 151(c) (1) (B), or as an exemption for state (c) The noticerequirements under §9.15 (3) (b) 3apply to
tax purposes under £1.07 (8) (b) this section beginning with forms fahe acknowledgment of
(d) 1. An order establishing the amountiué fatheis obliga  paternity that are prescribed by the state registiam
tion to pay or contribute to the reasonable expenses ofitie  April 1, 1998.
er’s pregnancy and the chifdbirth. The amount established meqéy gaozfga 51294342 542%93526&1;213% g-s l?%%gg(?sa' 92001 a. 1661; 2005
not exceed one-hatff the total actual and reasonable pregnancy o . o PR .
andbirth expenses. The order also shall specify the sdiimt no’t\«‘e(s?..TE. 2005 Wis. Act 443 which affected this section, contains explanatory
ings asto whether the fath&s income is at or below the poverty wisconsin’s Custody Placement and Paternity Reform Legislatiowsalther.
line establishedinder42 USC 99042), and shall specify whether Wis.Law. April 2000.
periodicpayments are due on the obligation, based on the'father
ability to pay or contribute to those expenses. 767.813 Summons. (1) Purpost. The summons shadtate
2. If the order does not require periodic payments becausetttPl‘:épurpOSe of the action. .
fatherhas no present ability to pay contribute to the expenses, (2) SIGNING. Theprocess shall be signed by the clerk of the
the court may modify the judgment or order at a later date &urtor by the petitiones attorney
requireperiodic payments if the father has the ability to pay at that (3) RETURNDATE. Every summons shall specify a return date
time. andtime before the court. The clerk of the court shall set the date
(e) An order requiring either or both partiespy or contribute @ndhour at which the summons is returnable.
to the costs of the guardian ad litem fees and other costs. (4) Service. The summons and petitishall be served in the
() An order requiring either party to pay or contribute to th@annerprovided ins.801.11 (1) (a)or (b) or, notwithstanding s.
attorney fees of the other party 9_90.001(13), by registered or certified mail, with return receipt
(4m) LIABILITY FOR PAST SUPPORT. (a) Subject to par(b), Signedby the respondent. _ _
liability for past suppomf the child shall be limited to support for  (5) FOrRms. The summons shall be in substantially one of the
the period after the day on which the petition, motion or order gllowing forms:
show cause requesting support is filed in the action for support (a) Mother as petitioner

2. That, after the inducement ceased to operate, he or she did
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STATE OF WISCONSIN, CIRCUIT COUR: ....COUNTY , Respondent

In re the Paternity of A. B. THE STATE OF WISCONSIN, @ the Respondent:

STATE OF WISCONSIN 1. You have been sued. The petitioner .... claims that he may
and bethe father of the child, .... born on .... (date), in .... (city) (county)

(state). You must appear tanswer this claim of paternityrour

C. D. (Mother-Petitioner) courtappearance is:
Address . DAE .« . v ettt
City, State Zip Code File NO. .. Time:
, Petitioners ROOM: &« ettt e e e e e e e e
Vs. SUMMONS  judge or Circuit Court Commissioner: . ..............
E.F AQAIESS. o o oo
Address ...(Case Classificationype):.... (Code No.) 2. If you do not appeathe court will entea default judgment
City, State Zip Code finding the petitioner .... to be the fathdf you plan to be repre
, Respondent sentedoy an attorneyyou should contact the attorney prior to the
courtappearance listed above.
3. The .... County Clerk of Circuit Court is an equal opportu
THE STATE OF WISCONSIN, & the Respondent: nity service provider If you need assistance to access services in
1. You have beesued. .... claims that you are the father 01the court or need material in an alternate format, please call .... .
thechild, .... born on .... (date), in ... (city) (county) (statéu Dated: ..., .... (year)
mustappear to answer this claim of paterni¥pur court appear Signed:.... ...
anceis: G. H., Clerk of Circuit Court
Date: ... or
TIME e Petitioner$ Attorney
ROOM: ottt et e State Bar No.: ....
Judge or Circuit Court Commissioner: . .............. Address: ....
ADAIESS:. « o oot City, State Zip Code: ...

2. If you do not appeathe court will entea default judgment .
finding you to be the father (c) Nonpaent as petitioner

3. If you plan to be represented by an attoyryeyi should STATE OF WISCONSIN, CIRCUIT COURT: ....COUNTY
contactthe attorney prior to the cowmppearance listed above. If
you are unable to &rd an attorneythecourt will appoint one for .
you only upon the genetic tests showing that you are not excludfade the Paternity of A. B.
asthe father and the probability of your being the father is less tHanD- (Nonparent-Petitioner)

99.0percent. Address
4. You are also notified that interference with the custody §ity, State Zip Code File No. ...
achild is punishable by a fine of up to $10,000 and imprisonment , Petitioners
for up to 5 years. Secti@48.3] stats. Vs. SUMMONS
5. The .... County Clerk of Circuit Court is an equal opportie. F
nity service provider If you need assistance to access servicesiigress ...(Case Classificationype)..... (Code No.)
the courts or need material in an alternate format, please.call City, State Zip Code
D_ated: ey e (yeEQrI) , Respondent
Signed..... ....
G. H., Clerk of Circuit Court
or THE STATE OF WISCONSIN, © the Respondent
Petitioners Attorney 1. You have been sued. The petitioner ... claims that .... is the
State Bar No.: .... mother and .... may be the father of the child, .... born ¢date),
Address: in .... (city) (county) (state). o0 must appear to answer this claim
) T of paternity Your court appearance is:
City, State Zip Code: .... Date:
Phone No.: ... N I © oo e e
(b) Alleged father as petitioner ROOMY: o v oo e e
STATE OF WISCONSIN, CIRCUIT COUR: ....COUNTY Judge or Circuit Court Commissioner: . . .............
AdAresS:. . .
. 2. If you do not appeathe court may enter a default judgment
In re the Paternity of A. B. - finding .... to be the fatherlf you plan to be represented by an
C. D. (Alleged Father—Petitioner) attorney,youshould contact the attorney prior to the court appear
Address ancelisted above. If you are alleged tothe father and you are
City, State Zip Code File No.unableto aford an attorneythe court will appoint one for you
Petitioners only upon genetic tests showing that you areexaiuded as the
' fatherand the probability of your being the father is less than 99.0
VS. SUMMONS percent.
E.F o 3. The .... County Clerk of Circuit Court is an equal opportu
Address ...(Case Classificationype):.... (Code No.) nity service provider If you need assistance to access services in
City, State Zip Code the court or need material in an alternate format, please call .... .

Wisconsin Statutes Archive.


https://docs.legis.wisconsin.gov/document/statutes/2005/948.31

767.813 ACTIONS AFFECTING THE FAMILY Updated 05-06Wis. Stats. Database 44

Dated: ...., .... (year) thedepartment under 49.22 (9)and listing the factors that a court
Signed:.... .... may consider under §.67.511 (1m)
. . History: 1979 c. 3521981 c. 3141983 a. 4471985 a. 291987 a. 27413, Sup.

G. H., Clerk of Circuit Court Ct. Order 171 Ws. 2d xix (1992)1993a. 16, 481 1995 a. 28s.7112 711309126

or (19); 1995 a. 100404, 417, 1997 a. 35191, 250, 1999 a. 92001 a. 61105 2005

» a. 443s5.185, 186, 190, 243 244 Stats. 2005 s. 767.813.

Petitioners Attorney NOTE: 2005 Ws. Act 443 which affected this section, contains explanatory
State Bar No.: .... notes.
AFidress: ] 767.814 Names on pleadings after paternity  deter-
City, State Zip Code: ... mined. After paternity is determindaly the court in an action or
Phone No.: .... proceedingunder this subchapteany papers filed in, anany

(5g) Nortice. The notice to parties shall be attachedhi recordsof, the court relating to the action or proceeding may-iden
summons. The notice shall be in boldface type and in substa#ify the parties by name instead of by initials.
tially the following form: History: 2005 a. 443

NOTICE TO FPARTIES o 767.815 Enlargement of time in a paternity proceed -
1. You are a party to a petition for paternity judgment of iy~ The time for service of summons and petition und@®%.02

paternitylegally designatethe child in the case to be a child of thql) in a paternity proceeding may betended as provided in either
manfound to be the fathelt creates a legally recognized parentsyp (1) or (2):

child relationship between the man and the child. It cradges

right of inheritancefor the child, and obligates the man to Suppoft,
the child until the child reaches ttegge of 18, or the age of 19 if : - o~
thechild is enrolled full-time in high school or its equivalefihe extension for service of the summons and petition.

failure by either parent to pay court-ordered support is punishable?) REGSONﬁBL%GSOU'ﬁ’EDUE Dt'L'tGhENCE' Thetime Lor S?;
by imprisonment as a contempt of court or as a criminal violatioff € May be extended until the aate thé summaons and petition are

2. A partyto a paternity case has the right to be represented%cgua”yserved’ if both of the following apply: .
anattorney If you are unable to fafrd an attorney and you are a (a) There are reasonable grounds to believe that before the time

: : o i des.801.02 (1)or sub.,(1) expired the respondent
manwho is named as the possible father of a child in a patern| y SErvice un
casethe court will appoint an attorney for you only if ttesults r{( ewthat the mother was pregnant and that the respontisnt

of one ormore genetic tests show that you are not excluded as tagéhe father . . .

fatherand that the statistical probability of your being the father (0) Due diligence was exercised in attemptingserve the
is less than 99.0 percenin order to determine whether you arde€spondentbefore he was actually served.

entitledto have an attorney appointed for you, you may call theHlstory: 1983 a. 4472005 a. 443s.191, 246, Stats. 2005 s. 767.815.

following telephone number .... . .
3. The petitioner in this case has the burden of proving by767'82 Paternity  procedures. (1) APPOINTMENT OF

clearand satisfactory preponderarafehe evidence whether theG@ARDIAN AD LITEM. (3) Except as provided in pe), the court

" i . ®may appoint a guardian ad litem for the child and shall apgoint
mannamedas the possible father is the fathiloweverif genetic  ,ardianad litem for a minor parent or minor who is alleged to be

testsshow that the man named is not excluded as the fatih@r 5 n4rent in a paternity proceeding unless the minor parent or the

showthat the statistical probability that the man is the father Minor alleged to be the parent is represented by an attorney
99.0percent or highethat man is rebuttably presumiedbe the (b) The court shall appoint a guardian ad litem for the child if

father. . — s.767.407 (1) (apr(c) applies or if the court hamncern that the
4. You may request genetic tests which witlicate the proba  chjg's best interest is not being represented.

bility that the man named as the possible father is not the

fatherof the child. The court will order genetic tests on a requg%I

by you, the state, or any other parny person who refuses to

takecourt—-ordered genetic tests may be punisbedontempt of tion of paternity under 89141 (L)or if paterity is acknowl

court.
5 The following def lable i ternit edgedunder s767.805 (1)the mother shall have sole legal-cus
- 'heloflowing deienses are available In a paternity Case€y, .y of the child until the court orders otherwise.
(@) The man named as a possible father of the child may claim 3) Tye or concepTiONEVIDENCE. Evidencess to the time of

thathe was sterile or impotent at the time of conception. conceptionmay be dfered as provided in 891.395

_(b) The mother may claim that she, or the man named as a pos 4) piscovery. Discovery shall be conducted as provided in
sible father may claim that he, did not have sexual intercourse With ‘g4 except that no discovery may be obtained later than 30
the other party during the conceptive perigenerally the period g4y shefore the trial. No discovery maplicit information relat
8 to 10 months before the birth of the child). . ing to the sexual relations of the mother occurring at any time

(c) The mother or the man named as a possible father malferthan the probable time of conception.
claim that another man had sexual intercourse with the mother(s) STATUTE OF LIMITATIONS. The statute of limitations for

(1) Goobcausk. Upon the petitionés demonstration of good
usethe court may without notice order one additional 60—day

(2) PresumpTION. Presumption of paternity shall be @rs-
edin ss.891.39 891.405and891.41 (1)

(2m) CusToDYPENDINGCOURTORDER. If there is n@resump

duringthe conceptive period. commencing actions concerning paternity is as provided in s.
6. You have the right to request a jury trial on the issue 863.88
whetherthe named man is the father (6) ARREST. The respondent in a paternity action may be

7. If you fail to appear at arstage of the proceeding, includ arrestedas provided in $818.02 (6)
ing a scheduled court-ordered genetic test, the court mayaenter (7) APPOINTMENT OF TRUSTEEOR GUARDIAN. The court may
defaultjudgment finding the maclaimed to be the father as theyppointa trustee or guardian to receive and manage mpoaiely

father. _ for the support of a minor child.
8. You must keep the clerk of court and child support agency (7m) WHen ACTION HAS PRIORITY. The court shall give prier
informedof your current address at all times. ity to an action brought under 867.80if the petition under s.

(6) DocumENT. The summons served tire respondent shall 767.80(5) indicates thathe matter was referred under8.299
be accompanied by a document, provided without@idny the (6) (a) or938.299 (6) (apy a court assigned to exercise jurisdic
clerk of court, setting forth the percentage standard establishediby under chs48 and938
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(8) PROCEDURESAPPLICABLE TO OTHERMATTERSIN ACTION. In 1. Atleast 10 days before the trial or pretrial hearing, the party
all other matters, paternity proceedings shall be governed by tffiering the report filest with the court and notifies all other par
procedures applicable to other actiorfefng the family ties of that filing.

o S S P iy RS AL ISD A 2. Atleastio days before the tialof prtral hearing, the
NOTE: 2005 Wis. Act 443 which affected this section, contains explanatory departmenbr county child support agency unde5$.53 (5)noti
notes. fiesthe alleged father of the results of the genetic tests and that he

A trust under sub. (7) is not restricted to cases in which the cugtadésit is a . L L "
spendthrift.Paternity of Tikker M.O.189 Ws. 2d 440525 N.w2d 793(Ct. App. May object to the test results by submitting an objectiomriting

1994).See also Paternity ofikker M.0.199 Wis. 2d 186544 N.W2d 417(1996), to the court no later than the day before the hearing.

9371929 3. The alleged fatherfter receiving the notice under subd.
767.83 Right to counsel. (1) GENERALLY. At the pretrial 2., does not object tthe test results in the manner provided in the
hearing,at the trial, and in any other proceedings in any paternitptice under subd2.

action, any party may be represented by counsel. If the male(1m) ResutTAaBLE PRESUMPTION. If genetic tests ordered
respondents indigent and the state is the petitioner under gnderthis section or $19.225show that the alleged father is not
767.80(1) (9) the petitioner is represented by a governmentatt@lyc|ydedand that the statistical probability of the alleged fasher

ney as provided in s767.80 (6) or the action is commenced on, taqes 99.0% or highethe alleged fatheshall be rebuttabl
behalfof the child by an attorney appointed undef6¥.407(1) B?éggn?gi bé th?e(z:rhilg gar:n?. cgedid &l be rebuttably

(c), counsekhall be appointed for the respondent as provided'in

ch. 977, subject tothe limitations under sulf2m), unless the  (2) INDEPENDENTTESTS. The court, upon request by a party
respondenknowingly and voluntarily waivethe appointment of Shall order that independent tedts performed by other experts
counsel. qualified as examiners of genetic markers present on the cells of

(2) EXTENT OF APPOINTED ATTORNEY'S REPRESENTATION. AN the specific body material to be used for the tests. Additional tests
attorneyappointed under sukil) who is appearing on behalf ofperformedby other experts of the same qualifications may be
apartyin a paternity action shall represent that paupject to the Orderedby the court at the request of any party
limitations under sub(2m), in all issues and proceedings relating (3) NUMBER AND QUALIFICATIONS OF EXPERTS. In all cases, the
to the paternity determination. The appointed attorney may rgfurtshall determin¢he number and qualifications of the experts.
representhe party in any proceeding relating to child SUPPOrt, (4) TesTSEXCLUDING PATERNITY; REFUSALTO SUBMIT TO TEST.
legal custody periods of physical placement or related issues. Genetictest results excluding an alleged father as the father of the

(2m) WHENAPPOINTEDREPRESENTATIONPROVIDED. Represen  child are conclusive evidence pbnpaternity and the court shall
tation by an attorney appointed under s(h).shall be provided gismissany paternity action with respect to that alleged father
only after the results afny genetic tests have been completed a@‘inetictest results excluding any male witness from possible

only if all of the results fail to show that the alleged father is o nityare conclusive evidence of nonpaternity of the male wit
excludedand fail to give rise to the rebuttable presumption und Ess.Testimony relating t@exual intercourse or possible sexual

S.767.84 (Im)hat the alleged father is the father of the child. . - )
. intercourseof the mothervith any person excluded as a possible
(3) APPEARANCEBY STATE'S ATTORNEY NOT AFFECTED. This {?

section does not prevenan attornev responsible for SUDPOT ather,as aresult of a genetic test, is inadmissible as evidence.
P Y P PPOIE efusalof aparty to submit to a genetic test shall be disclosed to

enforcementinder $59.53 (6) (ar any other attorney emplOyedthefact finder Refusal to submit to a genetic test ordered by the

ggggsiggaZﬁgaSe?.;%f%f(r)og)appeanng In any paternity aCtlon(:ourtis a contempt ofhe court for failure to produce evidence

History: 1979 c. 3521083 a. 271987 a. 3551989 a. 311993 a16,48%; 1995 UNders.767.87 (5) If the action was brought by the chaldhother

a.27,100, 201,404 1997 a. 35191; 2005 a. 443s.221, 248 Stats. 2005 s. 767.83. but she refuses to submit hersetfthe child to genetic tests, the
A paternity respondent does not have a constitutionaltogifiective assistance gction shall be dismissed

of counsel. A paternity action is not a criminal prosecution. Paternity. &. P58 : .

Wis. 2d 712463 N.W2d 403(Ct. App. 1990). (5) FeesAND cosTs. The fees andosts for genetic tests per

767.84 Genetic tests in paternity actions. (1) WHEN formedupon any person listed under s(.shall be paid foby

the county except as follows:
TESTORDERED;REPORT. (&) The court mayand upon request of a . . .
party shall, require the child, motheny male for whom there is (&) Except as provided in pgb), at the close of the proceeding
probablecause to believe that he had sexual intercourse with #h€ court may order either or both parties to reimburse the county
motherduring a possible time of the chii’conception, or any if the court flnds that they have ficient resources to pay the costs
malewitnesswho testifies or will testify about his sexual relation®f the genetic tests.
with the mother at a possible time of conception to submit to (b) If 2 or more identical series of genetic tests are performed
genetictests. Probable cause of sexual intercourse during-a pgson the same person, regardlest whether the tests were
sibletime of conception may be established by &ceht petition  orderedunder this section or 49.2250r 767.863 (2) the court
or affidavit of the childs mother or an alleged fathéled with the  sha||require the persorequesting the 2nd or subsequent series of
court, or after an examination under oath of a party or withesgststo pay for the series in advance, unless the court finds that the
whenthe court determingbat an examination is necessafhe personis indigent.

courtis not required to order a person who has wuiter a genetic ‘ A I
testunder s49.225to submit to another test under this paragraph (8) CALLING CERTAIN WITNESSESINOTICE. Any party calling a
unlessa party requests additional tests under &2jb. malewitness for the purpos# testifying that he had sexual inter

(b) Thegenetic tests shall be performed by an expert qualifi&&ur.sew'th the moth_er at any possible time of conception shall
asan examiner of genetic markers present on the cells of the éggwdeall other parties witthe name and address of the witness
cific body material to be used for the tests, appointed by the cogtdays before the trial or pretrial hearing. If a male witness is pro
A report completed and certified by the court-appointed expékcedat the hearing for the purpostated in this subsection but
stating genetic test results and the statistical probabilitghef the party calling the witness failed to provide the 20-day notice,
allegedfather's paternity based upon the genetic tests is admisgiie court may adjourn the proceeding for the purpose of taking a
ble as evidence without expert testimony and may be entered igenetictest of the witness prior to hearing the testimony of the wit
the recordat the trial or pretrial hearing if all of the following nessif the court finds that the party calling the witness acted in
apply: goodfaith.
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(7) NoTice OFRIGHT TO TESTS. The court shall ensure thatall 1. The court assigned to exercise jurisdiction under4fs.
partiesare aware of their right to request genédigts under this and938in which the proceeding is pending.
section. 2. The parties to the proceedingder ch48 or938and their
History: 1979 c. 3521983 a. 4471987 a. 271993 a. 4811995 a. 1001997 a.  gtorneys.

191, 2005 a. 443s.210, 211G 212¢ 249, 251; Stats. 2005 s. 767.84.
Wheninitial blood tests excludettie alleged father and the state moved for-addi ~ 3- 1he person undes. 48.09or 938.09who represents the

tional tests under sub. (2), the trial court erred in denying the motion and dismissinterestsof the public in the proceeding under dB.or 938

fgpéi%%%f nder sub. (4faternity of S. J. K32 Ws. 2d 262392 N.W2d 97(Ct 4. A guardian ad litem for the child and a guardidfitem

Thechain of custodyor authentication, must be established prior to admission for the childs parent.
evidenceundersub. (1) (b). Paternity of J. S. T35 Wis. 2d 820400 N.W2d 48(Ct. 5. Any govemmema| or social agency involved in the pro

App. 1986). :
Whenthe respondent failed to introduce evidence regattimgest, the trial court Ceedmgunder ch48or938

properly barred the respondent from attacking the test during clasgunent. (2) INFORMATION TO DEPARTMENT. The clerk of circuit court

Paternityof M. J. B.144 Ws. 2d 638425 N.W2d 404(1988). _ shall provide information from court records to the department
DNA test results are admissible when the procedures meet the requlr(ynentilnderS 59.40 (2) (p)

bloodtests under sub. (1) (b). Paternity of J.L1K1 Ws. 2d 566445 N.W2d 673
(Ct. App. 1989). (3) PAsTPROCEEDINGS. Subject t5.767.13 a record of a past

If more than one set of blood test results are presented, the sub. (1m) presumgii inqi ic i i i i
is inapplicable ifthe statistical probability of only one test reaches the 99% Ieveg?e;ﬁ;".edmgls open to DUbIIC Inspection if all of tHelIOWIng

Paternityof J.M.K.160 Ws. 2d 429465 N.W2d 833(Ct. App. 1991).

Whenonly one potential father named by the mother is not excloglétbod tests, (a) Paternity was established in the proceeding.
sub.(4) does not prevent showing that the mother on several occasions did not nam? . g
him as a person with whom she had sex duringtiieeptual period. Paternity of b) The record is filed after May 1, 2000.

Jeremy D.L177 Ws. 2d 551503 N.W2d 275(Ct. App. 1993). (c) The record relates to a post-adjudication issue.

Thatsub. (1m) applies only to children born to a woman while she is married doe?iistory: 1979 c. 3521983 a. 4471985 a. 291995 a. 27%.9126(19); 1995 a.

notviolateprinciples of equal protection. Thomas MKimberly J.L.207 Wis. 2d )
388 558 N.W2d 897(CL. App. 1996)96-0697 %0]7,82;3? 404, 1997 a. 80252 1999 a. 92005 a. 443s.222, 253 Stats. 2005 s.

A mere denial of intercourse, whancess during the conceptive period is estab

lishedand no other potential fathers are identified, iiciaht torebut the presump . . . - . . -
tion under sub. (1m) for purposes of preventing entry of a summary judgment/d®/-855 Dismissal if adjudication not in child" s best

paternity. State vMichael J. W210 Wss. 2d 132565 N.w2d 179(Ct. App. 1997), interest. Except as provided in $67.863(1m), at any time in

gs;ﬁgtlgrm “statistical probability” in sul{1m) means the probability determined anaction to establisthe patemity of a child, upon the motion of
by combining the results afl the diferent types of tests performed. Statblichael & Party or guardian ad litem, tleurt or su_pplemental court cem
J.W. 210 Wis. 2d 132565 N.W2d 179(Ct. App. 1997)95-2917 missionerunder s757.675 (2) (gmay with respect to a male,

A genetic test showing another man to be the natural father rebuts the presumpiigiseto order genetic tests, if genetic tests have not yet been
undersub. (1m) and s. 891.41 that the spouse of the smidther is the fathegbut . L
equitableestoppel may be employed to preclude rebutting the presumption. 'Itl?é(en'and dismiss the action the court or supplemental court

issueis whether the actions and inactions of the parties advocating the rebuttal of@génmissionedetermines that a judicial determination of whether

marital presumption were so unfair as to preclude them from overcoming the publighe male is the father of the child is not in the best interest of the
interestin the marital presumption based on the results of genetic tests. Randy lgl ild

v. Norma I. J. 2004 WI 4270 Ws. 2d 384677 N.w2d 630 02-0469

Fromhere to paternity: Using blood analysis to determine parenttags. WBB History: 1997 a. 1912001 a. 612005 a. 443.202 Stats. 2005 s. 767.855.
July 1988. P y g Y P A court may dismiss an action to establish the paternity of aweidlelr this section

only if the court has not yet ordered the parties to submit to genetic testing. Randy
A.J. v Norma l. J. 2004 WI 4270 Ws. 2d 384677 N.W2d 630 02-0469

767.85 Temporary orders. (1) WHEN REQUIRED. At any

time during the pendency of an action to establish the paterity767 86 Time of first appearance.  The first appearance
achild, if genetic tests show that the alleged father is not excludggtiers. 767.863may not be held until 30 dayster service or
andthat thestatistical probability of the alleged fatteparentage receiptof the summons and petition unless the parties agree to an
is 99.0% or higheron the motion of a partyhe court shalnake ggrlierdate.

anappropriate temporary order five payment of child support History: 1987 a. 271991 a. 3132005 a. 443.193

andmay make a temporary order assigniegponsibility for and  NOTE: 2005 Ws. Act 443 which affected this section, contains explanatory
directing the manner of payment of the childealthcareexpen ~ notes.

ses.

(2) ConsiDerATIONS. Before makingany temporary order
undersub.(1), the court shall considénose factors that the court
is required to consider when granting a final judgment on the sa| rm the parties of the items in 257.813 (5g)
subjectmatter If the court makes a temporary child support order '
that deviates from the amount of support that would be required (1M) PATERNITY ALLEGATION BY MALE OTHERTHAN HUSBAND:;
by using the percentage standard established bgiehartment WHENDETERMINATION NOT IN BESTINTERESTOF CHILD. In an action

: ; 0 establish the paternity of a child who was bora teoman while
g? 26;27459]12 %1(%) the court shall comply with the requwementééhewas married, if a male other than the woredmisbandlleges

History: 1997 a. 1911999 a. 82005 a. 44%s.209, 252 Stats. 2005 s, 767.85, (hathe, not the husband, is the chddfather a party may allege
thata judicial determination that a male other than the husband is

767.853 Paternity hearings and records; confidential - thefather is not in the best interest of the child. If the court or a

ity. Any hearing, discovery proceeding or trial relating to patefUPPlementatourt commissioner underz57.675 (2) (gHeter

nity determination shall be closed to any person other than thgdgesthat a judicial determination of whether a male other than

necessaryo the action or proceeding. Any record of pending pr ehusband is the father is not in the best interest of the child, no

ceedingsshall be placed in a closed file, except that: genetictests may be ordered and the action shall be dismissed.

(1) PENDING PROCEEDING. Access to the record of any pendin (2) OrDpERFORTESTS. If at thefirst appearance it appears from

inginvolvi h ity of th hild shall suficient petition or aidavit of the ch[lds mother or an alleged
glrl?aive:(;jtlg%n\gof mggfot”gw?r?é?mlty of the same child shall b ather or from sworn testimorof the childs mother or an alleged

The childs ¢ fatherthat there is probable cause to believe thatoditiye males
(@) ech i parents. ) ) namedhas had sexual intercourse with the mother duripgsa
(b) The parties to that proceeding and their attorneys or thgjsle time ofthe childs conception, the court magr upon the

767.863 First appearance. (1) NorTice To PARTIES. If the
respondents present at a hearing prior ttee determination of
aternity the court shall, at least one timeoae such hearing,

authorized representatives. requesbf any party shall, order any of the named persons to sub
(c) If the child is the subject of a proceeding under4$hor mit to genetic tests. The tests shall be conducted in accordance
938 all of the following: with s.767.84 The court is not required to order a person who has
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undergonea genetic test under 49.225to submit to another  (f) All other evidence relevant to the issue of paternity of the
genetictest undetthis subsection unless a party requests-addiild, except as provided in sul§g), (2m) and(3).
tional tests under §.67.84 (2) (1m) BIRTH RECORDREQUIRED. If the child was born in this
(3) ORDERSIF STATEMENT ON FILE. At thefirst appearance, if state,the petitioner shall present a certified copy of the child’
a statement acknowledging paternity unsle€i9.15 (3) (b) 1or birth certificate or a printed copy of thecord from the birth data
3. that was signed arfiled before April 1, 1998, is on file, the baseof the state registrar to the court, so that the court is aware of
courtmay enter an orddor child support, legal custody or physi whethera name has been inserted on the birth certificatheas
cal placement and, if the respondeuito filed the statement doesfatherof the child, at the earliest possible of the following:
not dispute his paternitynay enter a judgment of paternity (@) The initial appearance.
History: 1979 c. 3521983 a. 44%.34; Stats. 1983 s. 767.457987 a. 27s. (b) The pretrial hearing.

2136t 2137d 2137¢ Stats. 1987 s. 767.45B987 a. 403413, 1993 a. 16481; 1995 .
a.10Q 1997 a. 1912001 a. 612005 a. 443s.195t0198 254 Stats. 2005 s. 767.863. (C) The trial.

no’t\é(s).TE: 2005 Wis. Act 443 which affected this section, contains explanatory (d) Prior to the entry of the judgment undev&7.89

Beforedismissing a petition without considering the merits, sub. (1m) requires the (2) ADMISSIBILITY OF SEXUAL RELATIONS BY MOTHER. Testi-
trial court to conduct &earing to determine the chiébest interests . Paternity of mony relating to sexual relations or possiskxual relations of

T.R.B.154 Ws. 2d 637454 N.W2d 561(Ct. App. 1990). . - - -
Sub. (1m) is constitutional. The court has an obligation to refuskote blood themother any time other than the pOSSIble time of conception of

tests if the tests may result in a determination thapésonalleging his paternity the child is inadmissiblén evidence, unlessfefed by the mother
is thenatural father and that determination would not be in the best interest of the chil (2m) ADMISSIBILITY OF CERTAIN MEDICAL AND GENETICINFOR-

dren. Paternity of C.A.S161 Ws. 2d 1015468 N.W2d 719(1991). . L . et
In re Paternity of C.A.S. and C.D.S.: The New Status of Putative Fathers’ RigMéTlON' Medical and genetic information filagiith the depart

in Wisconsin. 1992 WLR 1669. mentof health and family services or the court undé8s425 (1)
(am)or (2) is not admissible to prove the paternity of the child.
767.865 Deceased respondent. (1) WHOMAY APPEAR. (a) (3) EVIDENCE OF IDENTIFIED MALE NOT UNDER JURISDICTION.

The personal representative drthere is no personal representaExceptas provided in £67.84 (4)in an actioragainst an alleged
tive, a guardian ad litem in accordance with. lay may appear father,evidence dered by him with respect @n identified male
for a deceasegtspondent whenever an appearance by the resp@ho is not subject to the jurisdiction of the court concerning that
dentis required. The summoasd petition shall be served on thenale’'ssexualintercourse with the mother at or about the presump
personarepresentative of and guardian ad litemthe deceased tive time of conception of the child is admissible in evidence only
respondentinder s767.813 (3) afterthe alleged father has undene genetic tesend made the
(b) If the court determines that it is appropriate, the amayt  resultsavailable to the court.
appointa guardian ad litem for the deceased respondent for pur (4) ImmuNiTY. (a) No person may be prosecuted or subjected
posesof par(a). Sectiori767.407 (3and(5) applies to the guard to any penalty or forfeiture for or on account of any testimony or
ian ad litem. The guardiaad litem shall represent the interests ofvidencegiven relating to the paternity of the child in any pater
the deceased respondent. The guardian ad litem shall be compiy proceeding, except for perjury committed in giving thetesti
satedat a rate that the court determines is reasonablecdure mony.
shallorder the compensation to be paid fritva dec_eased respon  (b) Theimmunity provided under paa) is subject to the
dent'sestate. If the moneys in the estate are ndéic&rit to pay restrictionsunder s972.085
all or part of the compensation, the court may ditestt the county 5) REFUSALTOTESTIFY ORPRODUCEEVIDENCE. EXcept as pro
of venue pay th_e compensation. If the court orders a county to Py, i sub.(6), upon refusal of any witness, including a party
the compensation of the guardian ad litem, the amount ordetgGeastify under oath or produce evidence, the court may order the
may not exceed the compensatjoaid to private attorneys underyyimesso testify under oath and produeeidence concerning all
$.977.08 (4m) (b) _ o i _ relevantfacts. The refusal of a witness, including a witness who
(2) Generic TESTs. If genetic material is available, withouthasimmunity under sul{4), to obey arorder to testify or produce
unduehardship, from a deceased respondent or a relatitreof evidences a contempt of the court.
deceasedespondent in an action for paternggnetic tests shall (g) \Wien MOTHERNOT COMPELLEDTO TESTIFY. (a) Whenever
be administered in accordance with7§7.84 There is a rebut {he state brings the action to determine paternity pursuant to an
table presumption that exhumation of the deceassgondens assignmentinders.46.261,48.57 (3m) (b) 2or(3n) (b) 2,49.19
bodyto obtain the genetic material for testing is an undue hards{ug (h) 1. or 49.45 (19) or receiptof benefits under $49.148
underthis subsection. 49.15549.1570r 49.159 the natural mother of thehild may not

History: 1993 a. 4812005 a. 443s.199, 200, 255t0257; Stats. 2005 s. 767.865. : f e
NOTE: 2005 Wis. Act 443 which affected this section, contains explanatory becompelled to testify about the patemnity of the childtiis been

notes. determinedhat the mothehas good cause for refusing to coeper
atein establishing paternity as provided4a USC 602a) (26)
767.87 Testimony and evidence relating to paternity . (B) and the federal regulations promulgated pursuant to this stat

(1) GENERALLY. Evidence relating to paternitwhether given at Ute, as of July 1, 1981, and pursuant to any rules promulgated
thetrial or the pretrial hearing, may include, but is not limited tdne department whicldefine good cause in accordance with the

(a) Evidence of sexual intercourse between the mother a];?eecrtacl):]egﬂllatilonggals authorized B¢ USC 602a) (26) (B) in
allegedfather at any possible time of conception or evidence o y L :

relationshipbetween the mother and alleged father at any time. (b) Nothingin par (a) prevents the state from bringing an
(b) An expers opinion concerning the statistical probabilipACiON determine patemnity pursuant to an assignment under s.

; . 8.57(3m) (b) 2.0r (3n) (b) 2, 49.19 (4) (h) lor49.45 (19) or
of the alleged fathés paternity based upon the duration of th eceiptof benefits under $49.148 49.155 49.157 or 49.159

mother spregnancy whereevidence other than the testimony of thether may estab
(c) Genetic test results unde#8.225 767.84 or885.23 lish the paternity of the child.
(cm) Genetic test results under&.299 (6) (epr938.299 (6)  (7) CERTAIN TESTIMONY OF PHYSICIAN NOT PRIVILEGED. Testi-
(e). mony of a physician concerning the medicatumstances of the
(d) The statistical probability of the alleged fatlsguaternity pregnancyand the condition ancharacteristics of the child upon
basedupon the genetic tests. birth is not privileged.

(e) Medical, scientific or genetic evidence relating to the (8) BURDEN oF PROOF. The party bringing an action for the
allegedfathers paternity of the child based tests performed by purposeof determining paternity dor the purpose of declaring
experts. the nonexistence of paternity presumed undeB91.405 or
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891.41(1) shall have the burden of proving tilssues involved by establishmenof paternity is in the best interests of the child. State ex rel. Scott v

: ; Slocum,109 Ws. 2d 397326 N.W2d 118 (Ct. App. 1982).
clearand satlsfactory preponderance of the evidence. Notwithstanding s. 804.12 (2) (a) 4., the trial court may find a party in civil con

(9) ARTIFICIAL INSEMINATION; NATURAL FATHER. Where a child temptfor refusing to submit to a blood test. Paternity 6T 120 Ws. 2d 328354
is conceived by artificial insemination, the husband of the mothigiV.2d 759 (Ct. App. 1984).

: ; ; 0 Nothingin this section authorizes orderingi@ame change in the best interests of
of the child at thelme of the. conc_;ept|on of the child is the r]a‘tura!hechild in a paternity judgement. Sub. (2) (c) only authorizes a court to make settle
fatherof the child, as provided in 891.40 ment recommendations in pretrigroceedings if paternity is acknowledged.

(10) RECORDOF MOTHER'S TESTIMONY ADMISSIBLE. A record Althoughs. 69.11) (a) provides for changing a name according to an order in a
- S . . paternityaction, it does not providguthority to order a name change in a paternity
Of the testimony of the chils’'mother relating to the Chmbat?f actionwithout complying with the procedural requirements for a name change under
nity, made as provided under 48.299 (8)or 938.299 (8) is s 786.36. Paternity of Noah J.123 Ws. 2d 768590 N.W2d 21(Ct. App. 1998),

admissiblein evidence on the issue of paternity 7-2353

(11) ReLateD cosTsADMISSIBLE. Bills for services or articles 767.883 Trial. (1) Two ParTs. The trial shalbe divided into
relatedto the pregnancychildbirth or genetic testing may be arts, the firspart dealing with the determination of paternity
admittedinto evidence and are prima facie evidence of the co dthe 2nd part dealing witthild support, legal custogweriods
incurred for such services or articles. of phvsical pl tg d relat dp_p ' gTh Ipe tth

History: 1979 c.352 1981 c. 205.2202 (20) (m)1981 c. 35%s.13, 17, 1983 0! PNysical placement, and relaled iIssues. 1he main Issue at the
a.447 1987 a. 4131989 a. 31122, 212 1993 a. 395481; 1995 a. 2&.9126 (19)  first part shall be whether the alleged or presumed father is or is
ég%%«’;- 275331%%2@52%%% 20‘71:617933 a. 27105 191, 252, 1999 a. 1852005 a. 443  not the father of the mothier child, butf the child was born to the

It is not necessary fam alleged father to produce evidence of who the real fa’[hgllmher while she was thiawful wife of a specified male the prior
is in order to sustain a verdict of non—paterni§tate vMichael J. W210 Wis. 2d Issueof whether the husband was not the father of the child shall
132,565 N.W2d 179(Ct. App. 1997)95-2917 be determinedirst, as provided under 891.39 The first part of

) ) ] thetrial shall be by jury only if the defendant verbally requests a
767.88 Pretrial paternity proceedings. (1) PROCEDURE: jury trial either at the initial appearance metrial hearing or
EVIDENCE. A pl’etrlal heal’l_ng_shall be held before the court or I@questg jury trial in Wrmng prior to the pretria| hearing. The
supplementatourt commissioner under 857.675 (2) (9) A court may direct and, if requested by either party bete
recordor minutes of the proceeding shall be kept. At the pretrighroductionof any testimony in the partybehalf, shall direct the
hearingthe parties may present and cross—examiiteesses, jyry to find a special verdict as to any of the issues specifigsisin
requestgenetic tests, and present other evidence relevant to §Lgétion,except that the court shall make all of the findings-enu
determinatiorof paternity meratedin s.767.89 (2)to (4). If the mother is deadhecomes

(2) COURT EVALUATION AND RECOMMENDATION. On the basis insane, cannot be found within the jurisdiction, or fails to-com
of the information produced at the pretrial hearing, the court shalenceor pursue the action, the proceeding does not abate if any
evaluatethe probability of determining the existence or nonexisf the persons under67.80 (1)makes a motion to continu@he
tenceof paternity in a trial and shall so advise the parties. On th&timonyof the mother taken at the pretrial hearing may in any
basisof the evaluation, the court may make an appropriate recogiich case be read in evidence if it is competent, relevant, and
mendationfor settlement to the parties. This recommendatiQfaterial. The issues of child support, custody and visitation, and
mayinclude any of the following: relatedissues shall be determined by the court either immediately

(a) That the action be dismissed with or without prejudice.afterthe first part of the trial cat a later hearing before the court.

(b) That the alleged father voluntarily acknowledge paternity (2) Jury size;verDICT. If a jury is requested under siib), the
of the child. jury shall consist of 6 persondNo verdict is valid or received
(c) Ifthe alleged father voluntarily acknowledges paternity afnlessagreed to by at least 5 of the jurors.
the child, that he agree to the duty of support, the legal custody dfistory: 1979 c. 35%.10; Stats. 1979 s. 767.50983 a. 27447, 1987 a. 27355
the child, periods of physical placement of the child and other m4p3 1993 & 4812001 a. 382005 a. 443s.214m 260 Stats. 2005 s. 767.883.
ters ?s determined to be in the best intere$tthe child by the prﬁcgg‘;};‘;“u?g;gcn?;f e e & g;‘i{’fg'g%?‘a""‘*”s meets due
court.

~ (3) ACCEPTANCEOF RECOMMENDATION; JUDGMENT. If the par  767.89 Paternity judgment. (1) EFFECT OF JUDGMENT OR
tiesaccept a recommendation made in accordavittethis see  orber. A judgment or order of the court determining the existence
tion, judgment shall be entered accordingly or nonexistence of paternity is determinative for all purposes.

(4) RECOMMENDATIONREFUSEDAND NOTESTSTAKEN. Ifaparty  (2) RepoRTTO STATEREGISTRAR. The clerk of court or county
or the guardian ad litem refuses to accept a recommendation mgslRl support agency under%9.53(5) shall file with the state reg
underthis section and genetic tests have not yet been tiieen, jstrar, within 30 days after the entry of a judgment or order deter
court shall require the appropriafearties to submit to genetic mining paternity a report showing the names, dates, and birth
tests. After the genetic tests have baaken the court shall make placesof the child and the fathethe social security numbers of
anappropriate final recommendation. the mother father and child, and the maiden name of the mother

(5) FINAL RECOMMENDATION NOT ACCEPTED; TRIAL. If the ona form designated by the state registatong with the fee set
guardianad litem or any party refuses to accept any final recorforth in s.69.22 (5) which the clerk of court or county child sup
mendationthe action shall be set for trial. portagency shall collect.

(6) TERMINATION OFINFORMAL HEARING. The informahearing (3) CONTENT OF JUDGMENT OR ORDER. A judgment or order
may be terminated and the action mttrial if the court finds it determiningpaternity shall contaimll of the following prowi
unlikely that all parties would acceptracommendation in this sjons:

section. , _ _ _ (a) An adjudication of the paternity of the child.

History: 1979 c. 3521983 a. 4471987 a. 27Sup. Ct. Orderl41 Ws. 2d xxxix . .
(1987);1987 a. 3551993 a481; 1995 a. 1002001 a. 612005 a. 443s.201, 259, (b) Orders for thdegal custody of and periods of physical
Stats.2005 s. 767.88. placementwith the child, determined in accordance with s.

Judicial Council Note, 1988:This section mandates pretrial hearings in paternity767 41
proceedings. Under sub. (6), the informal hearing may be terminatedtdodtrial :

if the judge or family court commissioner finds it unlikely that all parties would (c) An order requiring either or both of tharents to contribute

accepta recommendation under this section and simjlarigler sub. (5), if the guard : : .
ian ad litem or any party refusesaocept the final recommendation. This amendgo the support of any child of the parties wisdess than 18 years

sub. (1), to emphasize that this is an informal hearing before a judge, not a cou@l@, or any child of the parties who is less than 19 years old if the
sessionpr before a court commissioner and that, while the hearing may be on #§ild is pursuing an accredited coufanstruction Ieading to the

record,minutes alone are didient. [Re Order déctive Jan. 1, 1988] isiti @ hiah school dipl it ivalent. det ined
Thetrial court may ordea putative father to take a blood test only after determininQCqUISI Ion olahigh scnool diploma or Its equivalent, determine

ata pretrial hearing that paternity probably can be established at trial and thatlth@ccordance with §67.511
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(d) A determination as to which parent, if eligible, stalle Determininga fathefs support obligation by applying percentage standards is

: ; ; : inappropriatevhenthe children live in several households. Paternity of BS\A81
theright to claim the child as an exemption for federalgar ;" 301 388 N.W2d 615(1986).

posesunder26 USC 151(c) (1) (B), or as an exemption for state Regardlessf whether a 15 yeand boys fathering of a child resulted from sexual
tax purposes under 1.07 (8) (b) assaultas defined in criminal lawihe trial court could find that intercourse and-par

i : enthoodwere voluntary for purposes of imposing child support. Whether nonconsent
(e) 1. An order eStabHSh'ng the amount of the fa‘l$|e|bllga is a defense available to a putatigther in a paternity action has not been determined.

tion to pay or contribute to the reasonable expenses ofidlie  Paternityof J.L.H.149 Ws. 2d 349411 N.W.2d 273(Ct. App. 1989).
er's pregnancy and the chifdbirth. The amount established may Thereis nostatutory authority for an order requiring the mother to repay lying—in
not exceed one-hatff the total actual and reasonable pregnamﬁypenses)ald by medical assistance. Paternity of N.L14¥6 Ws. 2d 306 479

) - h W.2d 237 (Ct. App. 1991).
andbirth expenses. The order also shall speC|fy the sdfimt- An order for payment of expert witness fees under sub. (3) is not limited by s.

ings asto whether the fath&s income is at or below the povertys14.04(2). Patemity of iffany B.173 Ws. 2d 864496 N.W2d 711 (Ct. App. 1993).
line establishedinder42 USC 99042), and shall specify whether Summaryjudgment is inappropriate when the presumptive conceyptésiod

periodicpayments are due on the obligation based on the’mthé'f‘ders' 891.395 does not appyd there is no evidence establishing the period or
! Wwhenthere is an untested male whom a reasonable fact finder could conclude had

ability to pay or contribute to those expenses. intercoursewith the mother during theossible conceptive period. Paternity af/T
2. If the order does not require periodic payments because !#i&.T- 199 Ws. 2d 500544 N.w2d 926(Ct. App. 1996)95-2411

ili i A fathers lack of knowledge of a chilslexistence and resulting inability to visit
fatherhas no present ablllty to pay contribute to the expenses, dprovide for the child may not be considered in deviating from the percentage stan

) y n
the court may modify the judgment or order at a later date g@rdsfor support. Support in a paternity action must be set exclusive of any marital

requireperiodic payments if the father has the ability to pay at th(%gp:rtylalvg g;iygflg%sgrad Michael L. ee D.210 Ws. 2d 437564 N.W2d 354
i . App. -
time. . X . . A courtdoes not have authority to create a child support obligation directly to an
(f) An order requiring either or both parties to pay or contribuggultchild who has receivedtagh school diploma at the time that person commences

to thecosts of the guardian ad litem fees, genetic tests as provi?lggéi)ogsff;_;ggport- Roberta Ja Wleroy W 218 Ws. 2d 225578 N.W2d 185

ins.767.84 (5) and other costs. Nothingin this section authorizes orderingi@me change in the best interests of

(9) An order requiring either party to pay or contribute to tHge child in apaternity judgement. Although's. 69.15 (1) (a) provides for changing
aname accordingp an order in a paternity action, it does not provide authority to

attorneyfees of the other party ordera name change in a paternity action without complying wittptbeedural

(3m) CHANGE OFCHILD'S NAME. (@) Upon the request of both r%quggmggtéor 3 ggmfcchzngeltég%% S. ;g%lmemity of Noah J.M223 Ws.

: : : -2d 768 590 N.W2d 21(Ct. App. 7-235
parentsiht_e court shall 'ncmde in the judgment Or_ order determi A paternity judgment determines between two parties whowglagsexpenses; it
ing paternity an order changing the namehaf child to a name doesnot bind creditors who weret parties. Dean Medical CentrC. v Conners,
agreedupon by the parents. 2000WI App 202,238 Wis. 2d 636618 N.W2d 194 99-2091
. . . . The courts ability toorder payment under sub. (3) (e) is contingent on the fther
(b) Except as provided in p#a), the court may include ithe  apility to pay When it is undisputed that the father hasability to pay at the time

judgmentor order determining paternity an order changing théthe hearing, the court has no authoritgeohis obligation to pay lying—in expen

surnameof the childto a surame that consists of the surnames 3f; §;‘52"78°°W“2‘y25%gg%@§’,‘\} %gjeg"ltg and Human Servicelarson, 2005 Wi

both parents separated by a hypherf oneor both parents have ' “\issgo: New Rules for Chil&upport Obligations. HickeyMs. Law April, 1995.
morethan one surname, of one of the surnamescifi parent Sep  which Came First? The Serial Family Payer Formula. StansdsyLaw April,

aratedby a hyphen, if all of the following apply: 1995. _ o

1. Only one parent requests thc’_;lt the chiltime be Changed’Wi\é\lll_sgvt\)&s\;’i?gggg)dy Placement and Paternity Reform Legislatiowalther.
or both parents request that the clsildame be changed but each
parentrequests a dirent name change. o ~ 767.893 Default and stipulated judgments. (1) Jubc-
2. The court finds that such a name change is in thesché8t  \ENT WHEN PETITIONERFAILS TO APPEAROR IS UNABLE TO PROCEED.
interest. If a petitionerother than the state, fails to appear and plead on the

(c) Section786.36does not apply to a name change under thitateset forthe pretrial hearing or the date set for the trial or if the
subsection. stateis the petitioner and is unable to proceed ordtte set for

(4) LIABILITY FORPASTSUPPORT.(a) Subject to pakb), liabil-  thepretrial hearing or the date set for thel, the court may enter
ity for past support of the child is limited support for the period ajudgment for the respondent dismissing the action, omgi@n
afterthe day on which the petition in the action und&63.80is  of the respondent or upon its own motion.
filed, unless a party shows, to the satisfaction of the court, all of (Im) JUDGMENT WHEN MOTHER FAILS TO APPEAR. Notwith-

the following: standingsub. (1), a court may enter an order adjudicating the
1. That he or she was induced to delay commencing the aciédiegedfather or male alleging that he is the fattterbe the father

by any of the following: of the child under 67.89if the mother of the child fails to appear
a. Duress or threats. atthe first appearance, scheduled genetic test, pretrial hearing, or
b. Actions, promises or representations by the offaety gﬁlhllfaimglem evidence exists to establish the male asatter

uponwhich the party relied.

€. Actions taken by the other party to evade paternity prece
ings.

ed (2) JUDGMENTWHEN RESPONDENTFAILS TOAPPEAR. (a) Except

asprovided in sub(2m), if a respondent is the alleged father and

. fails to appear at the first appearance, schedutedt—ordered

2. That, after the inducement ceased to operate, he or sheg%ﬁetictest, pretrial hearing, or trial, tlweurt shall enter an order

not unreasonably delay.ln commencing the action. . adjudicatingthe respondent to be the father and approporakers

_(b) In no evenmay liability for past support of the child befor support, legal custodynd physical placement. The orders

imposedfor any period before the birth of the child. shallbe either served on the respondent or mailed by regegar
(6) OTHER APPLICABLE PROVISIONS. Sections/67.41, 767.43  istered, or certified maitp the last—known address of the respon

767.451767.57767.58767.59767.71,767.75767.76767.77  dent.

and767.78 where applicable, apply to a judgment or order under (b) A default judgment may not be entered under (@if

this section. thereis more than one person alleged in the petition to be the
(7) PREPARATION OF FINAL PAPERS. The court may ordethe father,unless any of the following applies:

attorneyfor the prevailing party to prepare findingsfact, con 1. Only one of those persons fails to appzeat all of the other

clusions of law and a judgment for the approval of the court.

History: 1979 c. 3521983 a. 27192, 447, 1985 a. 291985 a. 31%.22; 1987 malereSpondents have been eX_dUdEd as the father .
a.27,37, 355,413 1989 a. 2121991 a. 391993 a. 4811995 a. 2%s.7115 7116 2. The alleged father who fails &ppear has had genetic tests
9126(19) 1995 a. 100201, 279 375 404 1997 a. 2735, 191 1999 a. 92001 a. unders.49.2250r 767.84showing that the alleged father is not

16, 2005 a. 3042005 a. 443s.218, 261, Stats. 2005 s. 767.89. - o
NOTE: 2005 Ws. Act 443 which affected this section, contains explanatory excludedand that the statistical probability of the alleged fagher

notes. parentages 99.0 percent or higher
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(2m) JUDGMENT UPONSTIPULATION. (@) At any time after ser (b) Upon a motion under 806.07

vice of the summons arpktition, a respondent who is the alleged  (c) Within one year after the judgment upon motion or petition,
fathermay with or without appearance in court and subject to th&ceptthat a respondent may not reopen more than one default

approvalof the court, in writing acknowledge that he has read afgigmentor more tharone such stipulated judgment on a particu
understandshe notice under §67.813 (5gndstipulate that he |ar case under this paragraph.

is the father of the child and for child support payments, legal cus

tody, and physical placement. Theurtmay not approve a stipu reopenshall be to the court of appeals

lation for child support unless it provides for payment of chilg History: 1979 c. 3521983 a. 4471987 a. 27403 413 1989 a. 3156, 212 1993

portdetermined in a manner consistent witli@7.5110r767.89 4 481 1995 a. 1001997 a. 1912001 a. 612005 a. 443s.203t0 205, 262 Stats.
(c) If the court approves the stipulation, the court shall ent&05s. 767.893.

an order adjudicating the respondent to be the father as welln ETE: 2005 Wis. Act 443 which affected this section, contains explanatory

appropriateordersfor support, legal custody and physical ptace 1pe respondent must appear personally under sub. (2@ttorneys appear
ment. The orders shall either be served on the respondentaqteis insuficient. Paternity of Tfany B.173 Ws. 2d 864496 N.w2d 71 (Ct.

mailed by regulay registered or certified mail to the last—knowrf\Pp- 1993).

addressf the respondent. The orders shall takeceluponentry . .

if the respondent has so stipulated. If the respondent has nof&6895 Motion to reopen judgment based on state -

stipulated the orders shall takefett 30 days after service 80 Ment acknowledging paternity . A judgment which adjuli

daysafter the date on which the orders were mailed unless, wit§@€sa person to be the father of a child and which was based upon

thattime, the respondent presents to the court evidence of g@ogfatement acknowledging paternity that was signedfiéeti

causewhy the orders should not takdesft. beforeApril 1, 1998, mgylf no trial wasconducted, be reopened
(3) MoTIoN To REOPEN. A default judgment, or a judgmentunderany of the following circumstances:

uponstipulation unless each party appeared personally before thé1) At any time upon motion or petition for good cause shown.

court at least one time during the proceeding, that is rendered(2) Upona motion under $806.07

underthis section and that adjudicates a petsdre the father of  (3) within one year after entry of the judgment upon motion

achild may be reopened: or petition.

(a) Atany time upon motion or petition for good cause shown.History: 1987 a. 4131997 a. 1912005 a. 44%.206 Stats. 2005 s. 767.895.

(4) AprpeAL. An appeal of @enial of the petition or motion to
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