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CHAPTER 805
CIVIL PROCEDURE — TRIALS

805.01 Jurytrial of right. 805.10 Examination of witnesses;guments.

805.02 Advisory jury and trial by consent. 805.11 Objections; exceptions.

805.03 Failure to prosecute or comply with procedure statutes. 805.12 Special verdicts.

805.04 Voluntary dismissal: &ct thereof. 805.13 Jury instructions; note taking; form of verdict.

805.05 Consolidation; separate trials. 805.14 Motions challenging stitiency of evidence; motions after verdict.
805.06 Referees. 805.15 New trials.

805.07 Subpoena. 805.16 Time for motions after verdict.

805.08 Jurors. 805.17 Trial to the court.

805.09 Juries of fewer than 12; five—sixths verdict. 805.18 Mistakes and omissions; harmless error

Note: Chapter 805 was oeated by Sup. Ct. Ordey67 Wis. 2d 585688 (1975),  adjudicationon the merits unless the court in its order for dis
n’t';'ggrfgr”{g'{‘hsejfgga_'siOé‘dr}figfgg‘g“r'g‘f,’zrt‘ﬁt:;é?(ﬁfg_““g each section. Stat missal otherwise specifies for gosduse shown recited in the
order. A dismissal on the merits may be set aside by the court on
the grounds specified in and in accordance witB06.07 A dis
missalnot on the merits may be set aside by the court for good
auseshown and within a reasonable time.

805.01 Jury trial of right. (1) RIGHT PRESERVED. The right
of trial by jury as declared @rticle I, section 5, of the constitutionC
or as given by a statute atitke right of trial by the court shall be History: Sup. Ct. Orde7 Wis. 2d 585690 (1975).

preservedo the parties mVIOIat_e' i . In order to demonstrate thatlsmissal order based on failure to prosecute was an
(2) DemAND. Any party entitled to a trial by jury or e  abuseof discretion, the aggrieved party must show a clear and justifiable excuse for

courtmay demand a trial in the mode to which entitled at or befdhgdelay Trispel v Haefer89 Wis. 2d 725279 N.W2d 242(1979).

; ; . : A judgment dismissing an action wasid for lack of advance actual notice of-dis
the scheduhng conference or pretrlal conference, whlcheverng salthat defined the “failure to prosecute” standard. Neylafomwvald, 124 Ws.

heldfirst. The demand may be made either in writing or orally @ 85, 368 N.w2d 648(1985).
therecord. Dismissalfor failure to prosecute within a yearfting required actual or construc

. . tive notice of the applicable standards. RupeHame Mutual Insurance Cd.38
(3) Waiver. The failure of a party to demand in accordancgis. 2d 1 405 N,W%?, 661(Ct. App. 1987). P 3

with sub.(2) a trial in the mode to whichntitled constitutes a  Dbismissal under this section is presumptively with prejudice. When the glaintif
waiver of trial in such mode. The right to trial by juryasso failedto show “good cause” for delahe appeals court erréuldismissing without
waivedif the parties or their attorneys of record, by written stipLE’{S{;’%'Fe' Marshall-Wsconsin vJuneau Squaré3 Ws. 2d 12, 406 N.W2d 764
lation filed with the court or by an oral stipulation made in 0pPeN The court of appeals’ remand “for trial” after reversal of a summary judgement
courtandentered in the record, consent to trial by the court sittimgjerdid not mandate the court to schedule and hold a trial. Dismissal for failure to

; ; i ; f i ‘osecutavas not an abuse of discretion. PratBrosamle142 Ws. 2d 658420
withouta jury A demand for trial by jury made as herein providef] ;5 372(Ct. App. 1987).

may not be withdrawn without the consent of the parties. Whenconduct in failing to comply with a court order is egregious and without clear
History: Sup. Ct. Orde67 Ws. 2d 585689 (1975)1975 c. 218Sup. Ct. Order  andjustifiable excuse, the court maw its discretion, order dismissal. Johnson v
112Wis. 2d xi (1983)1983 a. 192 Allis Chalmers Corpl62 Wis. 2d 261470 N.W2d 859(1991).
Judicial Council Committee Note, 1983The time deadline for demandinguay Orderinga criminal defendant to pay the statielal expenses upon mistrial for

trial is the scheduling conference where that occurs before or in lieu of the pretigiation of a pretrial order was authorized by this section. Stateyer 174 Wis.
conferencébecause knowledge of the mode of trial is required for psgeduling.  2d 164 496 N.w2d 779(Ct. App. 1993).
[Re Order efective July 1, 1983] ) ) ) In cases that do not fit squarely within this statute, a trial tmsrcertain inherent
A legal counterclaim in an equitable action does not necessarily entitle the-courgetversto sanction the parties including the awarding of attorney fees. Schaefer v
clalmanttci aJurlytrﬁll-dAP agwendment by Ithfe tEilalrfrff,orglequIty to law goes ?f’? NorthernAssurance Cal82 Wis. 2d 148513 N.W2d 16(Ct. App. 1994).
necessarilentitle the defendant tojary trial if the equitable action was broughtin o partys failure to appeaat a scheduled hearing, after writing the court indicating
goodfaith. Tri-State Home Improvement Co.Mansavage77 Ws. 2d 648253 ot nless it heard otherwise from the court it would consider itself excused, was
N.w.2d 474(1977)- . . . . . insufficient to excuse the pary/appearance and was grounds for dismissal of the
A party is entitledasa matter of right, to a jury trial on a question of fact if thatparty under this section. BuchananGeneral Casualty C491 Ws. 2d 1 528
issueis retried, regardless of an earlier waivesky v Tesky 110 Ws. 2d 205327  N.W.2d 457 (Ct. App. 1995).
N.W.2d 706 (1983). . o Thetrial court erred in not considering other less severe sanctions before dismiss
Underthe facts of the case, telephone testimony was not permissitaten of  ing an action for failure to comply with a demand for discovery when no bad faith was
Genevav. Tills, 129 Ws. 2d 167384 N.W2d 701(1986). found. Hudson Diesel, Inc..\Kenall, 194 Ws. 2d 532535 N.W2d 65(Ct. App.
Whencollateral estoppel compels raising a counterclaim in an equitable actid995).
thatcompulsion does not resititthe waiver of the right to a jury trial. Norwest Bank  Defaultjudgment entered as a sanction is not governed by s. 806.02 and does not

v. Plourde,185 Wis. 2d 377518 N.W2d 265(Ct. App. 1994). requirea full evidentiary hearing if damages are contested. The proper form of hear
The new Wisconsin rules of civil procedure: Chapters 805—807. Graczyk, 58g on damages is left to the trial cosrtliscretion. Chevron Chemidab. v Deloitte

MLR 671. & Touche LLP207 Wis. 2d 43557 N.W2d 775(1997),94-2827
See also the notes to Article I, section 5 of thisdahsin Constitution. Sections802.10 (7) and 805.03 apply in criminal cases. A court has power to sanc

tion a tardy attorney under these sections. Failure to delineate the reasons for the
. . . sanctionds an erroneous exercise of discretion. Anders@ireuit Court for Mil-
805.02 Advisory jury and trial by consent. (1) In all  waukeeCounty 219 Ws. 2d 1 578 N.W2d 633(1998),96-3281
actionsnot triable of right by a jurythe court upon motion or on _ Counsel'segregious acts may be imputed to the client. SmiBoide,224 Ws.

; [ ; ; ; ; 2d 518 592 N.W2d 287(Ct. App. 1998)97-3404
Its own initiative may try any issue with an adwsory jury If the constitution or statutes require proof befbeecircuit court can enter a par

(2) With the consent of both parties, the court raader a trial ticularjudgmhent or ordherthe court cannot %nter the juﬁgment or order without the
; ; ; fF a0 ; appropriateshowing. The circuit court may determine that a paegtion or inaction
with a jury whose .verdlct has the sarrfeetfas if trial by jury had providesadequate cause for sanctions against that. pBuythat does not allow the
beena matter of right. courtto dispense with any constitutional or statutory burden of proof that must be sat
History: Sup. Ct. Ordei67 Ws. 2d 585690 (1975). isfied prior to entering a judgment or ordeEvelyn C.R. vTykila S. 2001 WI 10,
246 Wis. 2d 1629 N.W2d 768 00-1739
. . Thetrial court abused its discretion by ordering the defendant in a civitcsuit
805.03 Failure to prosecute or comply with procedure foregoits rights to insurance coverage for punitive damages when the issue of rights
statutes. For failure of any claimarb prosecute or for failure to insurance covevr\?ge \évas not before éhe court. Cityest Wilis v WEPCO, 2001
H H s WI App 226,248 Wis. 2d 10635 N.W2d 873 99-2944
O.f ‘."‘”Y p_arty to comply withhe statutes governing pl’_OCGdL_Jre IrWCircuit courts have inherent authority to sanction by dismissal a party who has
civil actions or to obey any order of court, the court in which th@emptedo suborn perjury from a witness. In assessing the severity of the miscon

actionis pending may make such orders in regard to the failuredgstand need for an appropriate sanction, a trial court was within its autharity to

. - . e ; sidera previous attempt to suborn perjury in another éasgldition to the attempt
arejust, including but not limited to orders authorized ursler in the case before it. Schultz $ykes, 2001 WI App 25248 Ws. 2d 746 638

804.12(2) (a) Any dismissal under this sectioperates as an N.w.2d604 00-0915
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TheAttmericarf1 Rule dgeshnot bar Cotuczts from ?ﬁerfiSipg,ti&me?nt pgwercmurt to another court where the related action is pendingpnA
assesattorney fees, and when a court does so, the limitatioi ards unaer H H H

[former] s. 814.025 do not control. SchultzSykes, 2001 WI App 25848 Ws. 2d  Terenceinvolving both judges and all counsel may be convened
746,638 N.W2d 604 00-0915 onthe record as prescribed by887.13 (3) Transfer under this

Becausea guardian ad liters'allegedly contumacious act or omission had “0thin§)aragraprshall be made only by the joint written ordertioé
to do with the violation of a pretrial, scheduling, or procedural ortther circuit . . . .
court's authority to sanction the guardian ad litem for noncompliance witulis tranSfemngcourt and the court twhich the action is transferred.

stantiveorder directing the disposition of a mifmsettlement proceeds was more  (2) SEPARATE TRIALS. The court, in furtherance of conve
firmly grounded in s. 785.03 (1) (a). Reed.vebke, 2003NI App 207,267 WIs.

2d 596 671 N.W2d 304 02-2211 nienceor to avoid prejudice, or when separate trials wilttedu
cive to expedition or economyr pursuanto s.803.04 (2) (b)
805.04 Voluntary dismissal: effect thereof. (1) By may order aseparate trial of any claim, cross—claim, counter

PLAINTIFF; BY STIPULATION. An action may be dismissed by theclaim, or 3rd—party claim, or of anyumber of claims, always pre
plaintiff without order of court by serving and filirgnotice of servinginviolatethe right of trial in the mode to which the parties
dismissalat any time before service by an adverse party of resp&fe entitled. _

sive pleading or motion or by the filing of a stipulation of-disxi“H('igog), 230%% gt.zggdem Wis. 2d 585692 (1975); Sup. Ct. Order41 Ws. 2d
missal Slgned . by all p,art'es Whp have.appearredhe .aCtIOU. Judicial ’Council Note, 1988: Sub. (1) (b) is amended by allowing conferences
Unlessotherwise stateth the notice of dismissal or stipulation,regardingconsolidation of actions to beonducted by telephone conference. [Re
the dismissal is not on the merits, except that a notice of dismisQggereffective Jan. 1, 1988] ) o

operatesas an adjudication on the merits when filed Ipyaantiff Thetrial courts order to bifurcate the issues of liability and damages and to try the

N g . 2 separatéssues before separate juries contravened sub. (2) and cannot be reconciled
who has once dismissed in any court an action basedinoled  with the requirement of s. 805.09 (2) that the same five—sittie jury must agree

ing the same claim. on all questions necessary to sustaneraict. \\aters v Pertzborn, 2001 WI 6243

. . Wis. 2d 703627 N.W2d 497 99-1702
(2) By ORDEROF COURT. Except as provided in sufl), an
actionshall not be dismissed at the plaiifinstance save uponggs 0 Referees. (1) A court in which araction is pending
. L 9o OHféy appoint a referee who shall have such qualifications as the
deemsproper Unless otherwise specified in the or@atismissal ¢yt deems appropriate. The fees to be allowed to a referee shall
underthis subsection is not on the merits. _ befixed by the couraind shall be chged upon such of the parties
(3) COUNTERCLAIM, CROSS-CLAIMAND 3RD-PARTYCLAIM. ThiS or paid out of any fund or subject matter of the actidnich is in
sectionapplies to the voluntary dismissal of any counterclainge custody and control of the court, as the court may direct. The
cross—claimor 3rd—party claim.A voluntary dismissal by the refereeshall not retain the referseteport as security for com
claimantalone shall be made before a responsive pleadingpisnsationput if the party ordered to pay the fakowed by the
served,or if there is none, befotée introduction of evidence at courtdoes not pay it aftetotice and within the time prescribed by
the trial or hearing. the court,the referee is entitled to a writ of execution against the
(4) CosTsoFPREVIOUSLYDISMISSEDACTION. [f a plaintif who  delinquentparty
hasonce dismissed aaction in any court commences an action (2) A reference shall be the exception and not the rule. In
basedupon or including the same claim against the saefiend  actionsto be tried by a jurya reference shall be made only when
ant,the court may make such order for the payment of costs of {hgissues are complicated; in actions to be tried withqutya
actionpreviously dismissed as it deems proper and may stay pggye in matters of account and ofiidiflt computation ofdam
ceedingsin the action until the plainfihas complied wittthe 5565 4 reference shall be made only upon a showing that some

org‘etr. Sup. Ct. Ordei67 Wis. 2d 585691 (1975)2005 a. 253 exceptionakondition requires it.
istory: Sup. Ct. Orde S. a. . L
Assessment of attorney fees as a condition of voluntary dismigkalut preju- (3) Theorder of reference t.O the referee may specify or limit
dicewas within the trial court' discretion. Dunn.\Fred A. Mikkelson, Inc88 Wis.  thereferees powers and may direct the referee to report only upon
2d\ff|39 f75 (’;‘,-W?d 7|48,(tt979); i  entities the defendan & § ffPgarticularissues or to do or perform particular acts or to receive
lOluntary aismissal with prejudice rarely entities the defenaant to an awara o : : : H
andcosts. Bishop v Blue Cross & Blue Shield,45 Ws. 2d 315426 N.W2d 114 ﬁdrepor‘[ eV'qence Only and may fix the tlme, _and place for beg'?
(Ct. App. 1988). ning and closing the hearings and for the filing of the referee

‘A condemnee may voluntarily dismiss an appeal to a circuit ooder s. 805.04 report. Subject to the specifications and limitations stated in the
"A"'tho‘fgg%‘)m order Dickie v City of Tomah,160 Ws. 2d 20465 N.wW2d 262(Ct.  grder,the referee has and shall exercise the power to regulate all

pp. . SR .

If any adverse party to an action files a responsive pleading prior to the time prpceedingsn every hearing before the referee .a!"d to do all acts
the plaintiff attempts to dismiss the actionder sub. (1), a voluntary dismissal with andtake all measuresecessary or proper for thdieient perfor
’?‘Uw;%lgg'zc(ec'ts no 'Ogggz)‘)bta'”ab'e- GowarMceClure, 185 Ws. 2d 903519 manceof duties under the ordeThe referee may require the pro

W. . App. . ) . -

The trial court did not abuse its discretion in granting plaitimotion for dis ~ ductionof evidence upon all matters embraced in the reference,
missalwithout prejudice in order that the plaififould refile in an attempt to take including the production of all books, papers, vouchers, docu
advantage®f a new statutory enactment. The prejudice this section protects agaj it H
is that of putting the defendant through the expense of a lawsuit withoutdigeg Wﬁénts’and \.er.tlngs appllcable thereto. The r(_efereg may rule upon
to obtain a final determination on the merits, not from being disadvantageddiga  the admissibility of evidence unless otherwise directed by the
lative policychange. Estate of Rita EngebosMurraine Ridge Limited Partnership, orderof referenceand has the authority to put withesses on oath
228Wis. 2d 860598 N.W2d 584(Ct. App. 1999)98-3019 H :

This section only applies tdismissals, it does not address vacating judgment?‘.nqmay personally examine them and maﬂ the parties to the
Oncejudgment is entered, there is no action to dismiss. Bank @mekgin vKah, —actionand examine them upon oath. _When a party so requests, the
2002WI App 312,258 Ws. 2d 937655 N.W2d 525 02-0835 refereeshall make a record of the evideraffered and excluded

If doubt exists regarding the finality of an order of dismissal, the court may lo H it ach
beyondthe words “with prejudice” to determinetife dismissal was meant to be-con ?h the same manner and SUbJECt to the same limitatiwascourt

clusive. Brye v Brakebush32 F3d 1179 (1994). sitting without a jury
(4) (a) When a reference is madee clerk shall forthwith fur

805.05 Consolidation; separate trials. (1) CONSOLIDA-  nish the referee with a copy of the ordéreference. Upon receipt
TION. (@) When actions which might have been broughtsasgée  thereofunless the order of reference otherwise provides, the ref
actionunder s803.04are pending before the court, it may ordegreeshall forthwith set a time and place fbe first meeting of the
a joint hearing or trial of angr all of the claims in the actions; it partiesor their attorneys to be held with2® days after the date
may order all the actions consolidateahd it may make such of the order of reference astiall notify the parties or their attor
orders concerning proceedings there#s may tend to avoid neys. It is the duty of the referee to proceed withraisonable
unnecessargosts or delay diligence. Any party on notice to the parties and the referee, may

(b) When actions which might have been brought as a singlgply to the court for an order requiring the referee to speed the
action under s.803.04are pending before d#rent courts, any proceedingsndto make the report. If a party fails to appear at the
suchaction may be transferred upon motion of any party or of thime and placeppointed, the referee may proceed ex parte or may
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adjournthe proceedings tofature daygiving notice to the absentif it is unreasonable and oppressive or (b) condition denial of the
party of the adjournment. motion upon the advancement by the peiisomhose behalf the

(b) The partiesnay procure the attendance of witnesses befofgbpoenas issued of the reasonable cost of producing the books,
the referee by the issuance and service of subpoenagthtfut Papersgdocuments, or tangible things designated therein.
adequatexcuse a witness fails to appear to give evidence, the wit (4) Form. (a) The subpoena shall be in the following form:

nessmay be punished as for a contempt and be subjected to the SUBPOENA
consequencegpenalties, and remedipgovided in $s885.11and  grate oF WISCONSIN
885.12 .... County

(c) When matters of accounting are in issue, the referee May- grare or Wisconsin. To
prescribethe form in which the accounts shall be submited i

in any proper case may require or receive in evidence a statemerftUrsuant to section 805.07 of theséénsin Statutes, you are
by a certified public accountant who is called as a witnelggon  e'ePycommanded to appearperson before [.... designating the

objectionof a party to any of the items thus submitted or upon°gU"t:Officer, or person and place of appearance], on [.... date] at
....0’clock ...M., to give evidence in an actibatween ...., plain

showingthat the form of statement is infiaient, the referee may Hff, and ....defendant. [Insert clause requiring the production of

require a diferent form of statement to be furnished, or th o ; . : .
accountsor specific items thereof to be proved by oral examinyate”al’ if appropriate]. Failure to appear may result in punish

tion of the accountingarties or upon written interrogatories or irl "€Ntfor contempt which may include monetary penalties, impris
suchother manner as the referee directs. onmentand other sanctions. Issued this .... day of ...., .... (year)

(5) (a) The referee shall prepare a report upon the matters sub [Handwritten Sgnature]

mitted by theorder of reference and, if required to make findings Attorney for [identify party]
of fact and conclusions of lawhe referee shall set them forth in (or other oficial title)
thereport. The referee shall file the report with the clerk of the [Address]
courtand in an action to be tried without a jumless otherwise [Telephone Number]

directedby the order of reference, shall file with it a transcript of (b) For a subpoena requiring the production of material, the
the proceedings and of the evidence and the original exhibits. Bfowing shall be inserted in the foregoing formawyare further
clerk shall forthwith mail to all parties notice of the filing. commandedo bring with you the following: [describing ascu

(b) In an action to be tried without a jury the court shall accegitely as possible the booksapers, documents or other tangible
thereferees findings of fact unless clearly erroneousithif 10  thingssought].
daysafter being served with notice of the filing of the report any (5y gygstiTuTED SERVICE. A subpoena may be served in the
party may serve written objections thereto upon the other partigsannerprovided in s885.03except thasubstituted personal ser
Applicationto the court for action upon the report and upon ebjegice may be made only as provided i861.11 (1) (b)and except
tions thereto shall be by motion and upon notice. The court afiggt officers, directors, and managing agents of public or private
hearingmay adopt the report or may modify it or may reject it igorporationsor limited liability companies subpoenaed in their
wholeor inpart or may receive further evidence or may recommikicial capacity may be served as provided i@01.1L (5) (a)
it with instruction. _ _ (6) MOTION HEARING PROCEDURE. Motions under sul§3) may

(c) In an action to be tried by a jury the referee shall not @ heard as prescribed in&07.13
directedto report the evidence. The refesethdings upon the  History: Sup. CtOrder67 Wis. 2d 585697 (1975)1979 c. 10; Sup. Ct. Order
issuessubmitted are admissible as evidence of the mdtarsl 141Wis. 2d Xii.i (1987);1987 a. 1551993 a. 12; Sup. Ct. Order N®®5-09 195 Ws.
andmay be read to the jyrgubject to the ruling of the courpon 24Xl (1996);1997 a. 2501999 a. 852005 a. 253

. . . . L Judicial Council Note, 1988:Sub. (6) [created] allows motions for protective
any objections in point of law which may be made to the repordidersto be heard by telephone conference. [Re Ordectafe Jan. 1, 1988]

(d) The efect of a refereg’report is the same whether or no, Judicial Council Note, 1995: Sub. (2) (b) requires notice of third padigcov.
the parties have consented to the reference; but, when the partigg,cecion3) onl D e o e i
. . . ! ! Sectiol only authorizes the court to quash a subpoena to compel proauction
stipulatethat areferees findings of fact shall be final, only ques of tangible things, not a subpoena to compel attendance of a witnesses. Gitate v
tions of law arising upon the report shall thereafter be considerdgt 109 Ws. 2d 501326 N.W2d 744(1982).

History: Sup. Ct. Ordei67 Wis. 2d 585693 (1975)1975 c. 218
Thetrial court properly refused to admit additional evidencaissue of fact that 80°.08  Jurors. (1) QUALIFICATIONS, EXAMINATION. .ThecourF
the refereewas appointed to resolve. KleinstickDaleiden,71 Ws. 2d 432238  shallexamine on oath each person vidoalled as a juror to dis

N.W.2d 714(1976). cover whether the juror is related bipod, marriage or adoption
to any party or to any attorney appearing in the case, or has any

805.07 Subpoena. (1) ISSUANCEAND SERVICE. Subpoenas financialinterest in the case, or has expressed or formed any opin
shallbe issued and servedancordance with ci#85. A subpoena ion or is aware of any bias or prejudice in the case. If a juror is
may also be issued by any attorney of record in a civil action gy ingdifferent in the case, tharor shall be excused. Any party
specialproceeding to compeittendance of witnesses for deposippjectingfor cause to a juror may introduce evidence in support
tion, hearing or trial in the action or special proceeding. of the objection. This section shall not be construed as abridging

(2) SUBPOENA REQUIRING THE PRODUCTIONOF MATERIAL. (@) in any manner the right of either party to supplement the sourt’
A subpoena may command the person to whom it is directecei@aminationof any person as to qualifications, but such examina
producethe books, papers, documents or tangible thilegsg  tion shall not beepetitiousor based upon hypothetical questions.
natedtherein. (2) NumBER OF JURORS. A suficient number of jurors shall be

(b) Notice ofa 3rd—party subpoena issued for discovery pusummonedn the action so that the number applicable under s.
posesshall be provided to all parties at least 10 days before the6.06remains after the exercise of all peremptory challenges to
scheduleddeposition in order to preserve their righotgect. If whichthe parties are entitled under s(8). The court may order
a 3rd—party subpoena requesit® production of books, papers thatadditional jurors be selected. In that case, if the number of
documentsor tangible things that aweithin the scope of discev jurorsremains mor¢han required at the time of the final submis
ery under s804.01 (2) (a)those objects shall not be providedsion of the cause, the court shditermine by lot which jurors
beforethe time and date specified in the subpoena. The provisighgllnot initially participate in deliberations. The court may hold
under this paragraph apply unless all of the parties otherwittee additional jurors until the verdict is render@ddischage them
agree. atany time.

(3) ProTECTIVEORDERS. Upon motion made promptly and in  (3) PEREMPTORYCHALLENGES. Each party shalbe entitled to
any event at or before the time specified in the subpoena for caBrperemptory challenges which shall be exercised alterngtely
pliancetherewith the court may (a) quash or modify the subpoem#aintiff beginning; and when any party declines to challenge in
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turn, the challenge shall be made by the clerk by lot. The partie©bijectivebias focuses on whether a reasongeison in the individual prospec

: ; tive juror's position could be impartial; the circuit court is particularly well positioned
to the action shall be deemed 2, all plafstifeing one party and to determine objective biasState v Faucher227 Ws. 2d 700596 N.W2d 770

all defendants being the other pasgycept that in a case where 21999),97-2702
or more defendants have adverse interestscdhet, if satisfied  VWss, Louis, Gesoch, Satev. Messdlt, 185 Ws. 2d 254 Ferron, Delgado, and3ate

. . - . v. Broonfiield, 223 Wis. 2d 465 are cases through which jury bias jurisprudence has
thatthe due protection of their interests so requires discre  gygved: where each would fall given the new bias terminology adopted in this case

tion, may allow peremptory challenges to the defendant or defesronsidered. State Faucher227 Ws. 2d 700596 N.W2d 770(1999),97-2702

i i Thereis no automatic disqualification of potential jurors who have been convicted
dantson each side of the adverse interests, not to exceBaa e g B & 833506 N W2d 736(Cr. App. 1908).
sideshall be entitled to one peremptory challeimgeddition to g7 0952
those otherwise allowed by law if additional jurors are to be A prospective juror who is the brother-in-law of a state witness is a relative by
selectecunder sub(2) marriageto the3rd degree undésesch and must be struck for cause as the relation
' i . ship constitutes statutory biag-ailure to do so is grounds for reversal and a new trial.
(4) Jury view. On motion of any partyhe jury may be taken State(\j/. Céameckt:231 Wst; 2d 1h604 N.W%d 891((§Zt. /;kpr?. 1999)98—2é0g
i i i In deciding subjective bias, the particular words of the juror are néd¢hs. A
to view any prope_rtymatter_or thing relating to the Controversy\mospectivejuror need not respond in voir dire with unequivocal declaratidns
between the parties wh_e_n it appears to the court that the vieWnjSartiality. State vOswald, 2000 WI App 232 Ws. 2d 103606 N.W2d 238
necessaryto a just decision. Theoving party shall pay the 976%;'212' Bli)t_ see also OSV\:qud Biertr_?nd|374 F3d ?75(2003;_)- between the individ
; ; jectivebias requires a direct, critical, personal connection between the indivi
exDenseSf the Vle_W The eXpenses. shall afterwards be t?‘x‘?d IIlﬁ%ljuror and crucial evidence or a dispositive issue in the case, or ths jotoacta
otherlegal costs if the party who incurred them prevails in thge negative attitude to the justice system in general. A reasonable person can be
action. impartial despite a relationship to a polmfficer or past experience as arfiaxr.

History: Sup. Ct. Orde!67 Wis. 2d 585 698 (1975)1975 ¢. 2181977 c. 318 ?éae;ﬁ‘goog‘;"jv‘ga%%%?tygr']@ggﬁ%a"‘s-2%d110073$g%%3’)\;-WZd 23897-1219 But
1977 c. 44.210, 1983 a. 226Sup. Ct. OrdeNo.96-08 207 Ws. 2d xv (1997); P h.II : b PP ised. and h f h d. after th
1999 a. 162 grert?ptory: al e'tn%et?] may not _fc;zhex.ermshe , ant ttek;e ore not ¢ asr;ge , after the

Judicial Council Note, 1983:Sub. (2) is amended by replacing the concept o?eﬁ{gefoo%v\?vi%\%eppfo Zgzuvﬁge% 91e611uzryN 3\72'&03%'3 ggte;(e-znlg\évorn. abéey
“alternate”jurors with a provision allowing the court to order the impaneling of addi~ 5" v i e . - "
tionaljurors. The panel is then reduced to the proper size by lot immedpaitaly l:ti%%on%/;m?o?%gg Xg;ﬁgé? ;Fég‘: L:ﬁ?ﬁﬁiﬁ;ﬂmﬁ&?ﬂgtgoéggggsogéhe
to final submission of the cause. These changes are intended to promote an attqfﬁ\‘fgard to a juror who may not be impartial. Statflliams, 2000 W1 App 123
attitude_and a collegial re!ationship among the members of the jury _ 237Wis. 2d 591614 N.W2d 11, 99-0812 ’ ’ '

. Thefirst sentence of prior sub. (3) is moved to sub. (2) for more logical placementrhe courts finding that a murder trial juror was not objectively biasedreason
in the statutes. The reference to "alternate” jurors in the final sentence is changeghle. Although the juror had a business and social relationship with the victim, the
additional” jurors to reflect the modification of sub. (2). [Bill 320S] juror did not have a personal connection to crucial evidence or a dispositive issue in

Judicial Council Note, 1996: This proposal changeimpaneled” to“selected” the case, a negative attitude toward the justice system, or such a close relationship
wheneven statute refers to choosing jurors or prospective jurors, for statutory unif@ith the victim that no reasonable person in her position could not be impartial. State
mity. Adding the last sentence [to (2)] is intended to allow courts to keep additiopalindell, 2000 WI App 180238 Wis. 2d 422617 N.W2d 50Q 99-2704
jurorsto replace any juror who might not be able to complete deliberations. DeliberaA prospective juror who openly admits bias and is never questioned about his or
tionswould begin anew with the additional juror in place [Re SCO No. 9608 eher partiality is subjectivelyiased as a matter of la@tate vCartey 2002 WI App
7-1-97]. 55,250 Wis. 2d 851641 N.W2d 517 01-2303

Themere expression of a predetermined opinion of guilt during voir dire does noAn administrative assistant employed by the county district attarodice was
disqualifythe juror per se. Hammill BtateB9 Wis. 2d 404278 N.W2d 821(1979).  not objectively biased becausbe worked for the same entity as the prosecuting

The disproportionate representation of a group in one array idigisnf to estab ~ attorney. The court declines to create a per se rule that excludes potential jurors for
lish systematic exclusion. StateRruitt,95 Ws. 2d 69289 N.W2d 343(Ct. App.  thesole reason that they are employed by the district attsrofige. State vSmith,

1980, 9 (CLAPP- 2006w 74, \i6. 24 716 N-W2d 482 04-02035.

Unlessthe defendant consents, it is reversible error for the trial court to substituté&uaranteesof open public proceedings in criminal trials includes voir dire
analternate juror for a regular juror after jury deliberations have begun. State v examinatiorof potential jurors. Press—Enterprise CoSuperior Court of Cali64
man,108 Wis. 2d 291321 N.w2d 212(1982). U-§-501(19$‘T)- odwh ofai sisclose du -

Thetrial courts deliberate, though well-intended, removal of a class or group for NO néw trial was required when a jufailure to disclose during voir dire was
causewithout examination of individuals in tlggoup was improperState vChosa, Rarmlessmc Donough Power Equipmenic. v Greenwood464 U.S. 54§1984).

108 Wis. 2d 392321 N.w2d 280(1982). 'tl'het_u?-g of perelmlpt%ryhalleng?s by a prllv?tetlrl;[lgant mI a CI'\:II| ?CtlonI to exclége

Thetrial court, sitting as the trier of fact, committed an error of law in making argptential jJurors solely because ot race violates the equa protection clause. - =dmon
relying on an unrequested, unannounced, unaccompanied, and unrecorded viedp¥, Leesville Concrete Co500 U.S. 614114 L. Ed. 2d 66q1991). .
anaccident scene in assessing evidence produced at trial. American Family Mut. I the issue of jury bias surfaces during or before trial, it is the trial fdggponsi
Co.v. Shannon120 Ws. 2d 560356 N.W2d 175(1984) bility to conduct an adequate investigation, given the unsatisfactory character of an
o ; ; ) . : e — ., inquiry into jury bias after the trial is over and the defendant convicted. The question
Whena juror incompletely responds to mategakestions on voir dire a new trial hether given the indications of jury bias, the judg@iquiry was adequate. Ade

is warranted if it is shown that it is more likely than not that the juror was biasggw h - o e Y

h ] acyis a function of the probability of bias; tigeeater that probabilitthe more
againsthe moving party State yWyss, 124 Ws. 2d 681370 N.W2d 745(1985). searchinghe inquiry needed to make reasonably sure that an unbiased jury is impan
But seeState v. Faucher, 227 Wis. 2d 700596 N.W2d 770(1999),97-2702 for a

- - f A A eled. Oswald vBertrand 374 F3d 475(2004).
review of this case to apply new terminology regarding juror bias. Analyzing Juror Bias Exhibited Duringdi Dire in Wisconsin: How to Lessen the

eriteon Orounds of Implied bias. StaidouiS, 190 We. 20 470457 Nowzd 44 Coniusion: Ralssi. 84 MR 517 (2000}

. ! ; p Satev. Louis: A Missed Opportunity to Clarify when Law Enforcementi€éls
(1990). But seeState v. Faucher, 227 Ws. 2d 700596 N.W2d 770(1999),97-2702 May Serve as Petit Jurors inp%rimina)ll Cases fy1992 WLR 757
for a review of this case to apply new terminology regarding juror bias. Note: See also notes to Article |. section 7 '

Prospectivgurors related to a state witness by blood or marriage to the third degree ’ ’
mustbe struck from the jury panel. State3esch]167 Ws. 2d 660482 N.w2d 99 . . . .
(1992). But sectate v. Faucher, 227 Wis. 2d 700596 N.W2d 770(1999)97-2702  805.09 Juries of fewer than 12; five—sixths verdict.
for a review of this case to apply new terminology regarding juror bias. 1) JURY. Thejury shall consist of a number of persons deter

The verdict of a 13 member jupanelagreed to by the defense and prosecutior), .
wasvalid. State viedger175 Ws. 2d 1.6, 499 N.Ww2d 199(Ct. App. 1993). inedunder s756.06 (2) (b)

i An appellatg court S?oluld Fv?tt#m a ciLC_uit _chdEts?rmtinatign tf;atﬁosrtfe ~ (2) VerDICT. A verdict agreed tby five—sixths of the jurors
ive juror can be impartial only if the jurarbias is manifest, and not when there i ; ; ;
a reasonable suspicion of bias. The test for marbfastis stated. StateRerron, SSha” be the Vel’_dICt of the J“Ty'f more than one questlon ’.““5t be
219Wis. 2d 481579 N.W2d 654(1998),96-3425 But seeSatev. Faucher, 227 ~ answeredo arrive at a verdict on the same claim, the sfree
:/g;?n %1% L%Ofggﬁatldvr\]léd 7r(7)?(b1_229),97—2702for areview of this cage apply new  sixthsof the jurors must agree on all the questions.

i y ing ju ias. ; .

Jurorbias may be actual, implied, or inferred. Inferred bias is a factual findil}qglsstgg'cflg)r'dcet{ ,\?gglﬁggvgéiz\ﬂsggfe((1139775)).1977 o 31B1977C. 447s.
_requlnr]gevalulattlon of the fath and cwcurrt]stance?_ |nc|uéim_ge sur_roténdltr;‘lg}]mtlhe Five—sixthgury agreement is not required on all questions on the verdict, but on
juror's incomplete or incorrect response to questions during voir dire: > 3 | ' »
responseslo not prevent finding inferred bias. StateDelgado223 Wis. 2d 270 gg ﬁe%?:&ggsogegils;amqé{i‘fg’%’gég?&g&”&g&% ﬁglrgc%?éscéilnrghﬁo\ﬁ;dm must
588 N.W.2d 1(1999),96-2194 But seeState v. Faucher, 227 Ws. 2d 700596 Yy : gomery

N.W.2d 770 (1999),97-2702 for a review of this case to apply new terminology?Vard: Inc. 111 Wis. 2d 392331 N.w2d 585(1983).

regardingjuror bias Thetrial courts order to bifurcate the issues of liability and damages and to try the
Theters statuory bias.” subjective bias”and “obectivebias” are adopted 3§PELe soues befeparaigries conirarened s 80505 2) and camnot be recon

the proper terms for referring to types of jury bias, replacing the terms “implied b'a%n all uestionsqnecessa to sustain a verdiatei&/'v Pertzborn, 2001 {Nlly6243 9

“subjectivebias,” and “objective bias.” " State Faucher227 Ws. 2d 700596 & 23 703627 N W2d 4%7 091700 :

N.W.2d 770(1999),97-2702 1S - b

Statutorybias referdo those situations described in sub. (1); a person falling within . i .
oneof the sub. (1) descriptions may not serve regardless of the ability to be impar05.10 Examination of witnesses; arguments.  Unless
Statev. Faucher227 Ws. 2d 700596 N.W2d 770(1999),97-2702 _ thejudge otherwise orders, not more than one attorney for each
Subjectivebias is revealed through the woralsd demeanor of the prospectlvesidesha” examine or cross—examine a witness and not more than

juror as revealed owoir dire; it refers to the jurds state of mind. State Faucher i . e
227Wis. 2d 700596 N.W2d 770(1999),97-2702 2 attorneys on each side shall suntaighe jury The plaintif shall
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be entitled to the opening and final rebuttajanents. Plaintifs  exceptthe opening statements and closinguanents, if they so
rebuttalshall be limited to matters raisegl any adverse party in desireand that the court will provide materials for that purpose if
argument. Vdiver of agument by either party shall not precludehey so request. The court shall stress the confidentiality of the
the adverse party from making anygament which thedverse notesto the jurors. The jurors may refer to their notes during the
party would otherwise have been entitled to make. Before theoceedingsind deliberation. The notes may not be the basis for
argumentis begun, the court may limit the time fogament. or the object of any motion by any partfter thejury has ren
History: Sup. Ct. Orde67 Wis. 2d 585701 (1975)1975 c. 218 deredits verdict, the court shall ensure that the notes are promptly

An attorneys concession during closinggament that his client was negligent
couldnot be construed as a binding admission. Kuzrigeutzmann100 Ws. 2d collectedand destroyed.

48,301 N.W2d 266(Ct. App. 1980). 2. If the court does not authorize note-taking, the court shall

This section authorizes judgés allow more than 2 attorneys on each side to sutatethe reasons for the determination on the record.
upto the jury but a judge may not limit to fewer than 2 the number of attorngys ar . . L. . .
ing on each side. In Interest of C.E.¥24 Wis. 2d 47368 N.W2d 47(1985). (b) The court may give additional preliminary instructions to

assistthe jury in understanding its duty and the evidence it will
805.11 Objections; exceptions. (1) Any party who has hear. The preliminary instructions may include, without limita
fair opportunity to objecbefore a ruling or order is made must deion, a description of the nature of the case, what constitutes evi
soin order to avoid waiving errorAn objectionis not necessary denceand what does not, guidance regarding the burden of proof
aftera ruling or order is made. andthe credibility of witnesses, and directions not to discuss the
(2) A party raising an objection muspecifythe grounds on caseuntil deliberationsegin. Any such preliminary jury instruc
which the party predicates the objection or claim of error tionsmay be given agaiim the chage at the close of the evidence.

(3) Exceptions shall never be made. The additional preliminary instructions shall be disclosed to the
(4) Evidentiary objections are governed bp61.03 parties before they are given and either party may object to any
History: Sup. Ct. Ordei67 Wis. 2d 585701 (1975)1975 ¢. 218 specificinstruction or propose instructions of its own to be given
prior to trial.
805.12 Special verdicts. (1) Use. Unless it ordersther (3) INSTRUCTIONAND VERDICT CONFERENCE. At the close of the

wise, the court shall direct the jury to return a special verdict. Tk&idenceand before guments to the jurthe court shall conduct
verdictshall be preparebly the court in the form of written ques a conference with counsel outside the presence of the Airhe
tionsrelatingonly to material issues of ultimate fact and admittingonference, or at such earlier time as the court reasonably directs,
adirect answerThe jury shall answer in writing. In cases foundegounselmay file written motions that the court instruct the jony
upon negligence, the court need not submit separately any partife law, and submit verdict questions, as set forth in the motions.
lar respect in which the party was allegedly negligent. The cogtie court shall inform counsel on the record of its proposed action
may also direct the juryo find upon particular questions of fact.on the motions and of the instructions and verdict it proposes to
(2) OmiTTeED IssUE. When somenaterial issue of ultimate fact submit. Counsel may object to the proposestructions or ver
not brought to the attention of the trial court but essential to sustdint on the grounds of incompleteness or o#reor, stating the
the judgment is omitted from the verdict, the issue shall be deengrdundsfor objection with particularity on the record. Failure to
determinedoby the court in conformity with its judgment and theobjectat the conference constitutes a waiver of any error in the
failure to request a finding by the jury on the issue shall be deenprdposednstructions or verdict.

awaiver of jury trial on that issue. (4) InsTRUCTION. The court shall instruct the jury before or
(3) CLERK'SENTRIESAFTERVERDICT. Upon receiving aerdict, afterclosing aguments of counsel. Failure to object to a material
the clerk shall make an entry on the minutes specifying the tireariance or omission betweetthe instructions given and the
the verdict was received and the cosirrder setting time for instructionsproposedioes not constitute a waiver of errdrhe
motionsafter verdict under $805.16 The verdict angpecial court shall provide the jury with one complete set of written
findings shall be filed. instructionsproviding the burden of proof and the substariave

History: Sup. Ct. Ordei67 Ws. 2d 585702 (1975)1975 c. 218 to be app“ed to the case to be decided.
If the court can find as a matter of law that a party is causally negligent, contrary . . .
to the jurys answerand the jury attributes some degree of comparative negiigence (2) REINSTRUCTION. After the jury retires, the court may rein
to that party the court should change the causal negligence answer and permitgheuctthe jury as to all or any part of the instructions prewously
jury’s comparison to stand. Ollinger@Grall,80 Ws. 2d 213258 N.W2d 693(1977). given or may give supplementary instructions as it deems appro
If the answer to one material questatiows that the jury answered perver, S
courtshould set aside the entire verdict unless it is satisfied that the other questBH@te-
were not dected by the perversityFouse vPersonsg0 Ws. 2d 390259 N.w2d History: Sup. Ct. Ordei67 Wis. 2d 585703 (1975)1975 c. 2181979 c. 128
92 (1977). 1981 c. 358Sup. Ct. Order130 Ws. 2d xi (1987).
Whenthe verdict form did not contain a special fact question regarding the majorudicial Council Note, 1986:Sub. (2) (b) is amended to provide that preliminary
issueof the case, real issues had not been tried. ScHbizMarys Hospital81 Ws.  instructions may include a description of tiwure of the case, what constitutes evi

2d 638 260 N.w2d 783 denceand what does not, guidance regarding the burden of proof and the credibility
If evidence conflicts and inconsistent theories on the causieeoévent are Of witnesses, and directions not to discuss the case until deliberations begin.
advancedinstructions on both theories should be given. Senteligby, 87 Ws. Sub.(4) is amended to required that the court provide the jury one written copy of
2d 44, 273 N.w2d 780(Ct. App. 1978). its instructions regarding the burden of proof. [Re Order7efl-86]
An inconsistent verdict, if not timely remedied by reconsideration by themust Specificevidentiary facts may be incorporated intoirstruction provided they

resultin a new trial unless the party injured by the inconsistency waives the portidmnot lead the jury to believe that the court has prejudged the evidgtate vDix,

of its damage claim and the waiver does not result in a change of the prevailing pgtyvis. 2d 474273 N.W2d 250(1979).

asfound by the jury Westfall v Kottke, 110 Ws. 2d 86328 N.W2d 481(1983). Undersub. (3), a failure to object waives errors of substasoeell as of form.
Ambiguities in jury questions were “omittéssues’under sub. (2) and properly Gyldenvandv. Schroeded0 Wis. 2d 690280 N.W2d 235(1979).

determinechy the trial court. Badtke Badtke, 122 Ws. 2d 730364 N.W2d 547 It was proper to instruct a jury that it need casider a lesserfehse if it found

(Ct. App. 1985). o _ the defendant guilty of aigher onie. State WcNeal,95 Wis. 2d 63288 N.W2d 874
Special verdict formulation in ¥&consin. Decker and Deck&0 MLR 201. (Ct. App. 1980).
Product liability verdict formulation in Wconsin. Slattery etal. 61 MLR 381.  Although failure to object at the verdict conference to a substantive defect in the

verdictconstituted waiverfailure to object did not preclude the casitbnsideration

805.13 Jury instructions; note takmg’ form of verdict. of thedefect under s. 751.06. Clarkleisure \¢hicles, Inc96 Ws. 2d 607292

L : N.W.2d 630(1980).
(1) STATEMENTS BY JUDGE. After the trlal.Jury IS _sworn_, all state Whenan objection at the verdict conference was not specific enough to preserve
mentsor comments byhe judge to the jury or in their presencenappeal, the supreme court reversed the trial court under s. 751.06is@dngin,
relatingto the case shall be on the record. Inc. v. North Central Airlines, Inc98 Wis. 2d 301296 N.w2d 749(1980).
Underthe separation of powers doctrine, ss. 805.13 (4) and 972.10 (5) require sub
(2) P.REUMINARY INSTRUCTIONSAND NOTE TA.KIN(.B' (a) After missionto the jﬁryof writteﬁ instructions on the substantive law but do not require
thetrial jury is sworn, the court shall determinetié jurors may an automatic reversaihen the trial court fails to do so. Instructions on the burden
takenotes of the proceedings; of proof and presumption of innocence grecedural, not substantive laim Matter
1 Ifth hori —taki h hall i of E. B.111 Wis. 2d 175330 N.W2d 584(1983).
- It the court authorizes note-taking, the court sha IrlStruCt'\Nhenan alleged error went to the integrity of the fact-findimgcess, the trial

the jurors that they may make written notes of ffnleceedings, courtexercised its discretion to review the circumstantial evidence instructien irre
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spectiveof the defendarg’waiver of objection. State 8hah134 Ws. 2d 246397  verdict. In the event the motion is granted, the court may enter

N.W.2d 492 (1986). - . . .
It is not error for the trial court to fail to instruct sua sponte on a Iesser—includlt'eJddgmentln accordance with the motion.

offense. The trial court should not interfere with the parties’ trial stratStpte v (e) Preliminary motions. It is not necessary tmove for a

M>I’er?15t? WSI- 2|_d 35646% NSWZd 377(33?0)-' e evid A parey i directedverdict or dismissal prior to submission of the case to the
nstructionalrulings are to be made at the close of the evidence. A parbtis ;= : . .

entitledto a mid-trial advisory ruling on whether an instruction will be givBach !ury In Order. to move subsequently fjudgment notwithstard

aruling, if given, is nonbinding and not subject to appeal. Stseln, 193 Ws.  ing the verdict or to change answer

2d 346 535 N.W2d 1(Ct. App. 1995). . . . .
If anattorney disagrees with an instruction that a judge decides to give during, an(f) Telephone hearings. Motions under this subsection may be

off-the-record conference, the attorney must object to the instruction on the redag@rdas prescribed in 807.13

to preserve the issue fappeal. Steinbgrv. Jensen204 Wis. 2d 15, 553 N.W2d
820 (CL. App. 1996)92-2475 (6) GROUNDS TO BE STATED WITH PARTICULARITY. In any

~ Appellatecourts have no power to reach waived issues concerning unobjectemé)t?on challenging the St_itienCY_ of eVi_dencef the grounds of the
lsgy érését(r)uctlon& State Ward,228 Wis. 2d 301596 N.w2d 887(Ct. App. 1999), motion shall be stated with particularitfere conclusory state
A party is not held to waiver under sub. (3) when a potentially inconsistent verdic!’tm:'\ntsand .Statements laCkmg exp_r ess refer.ence to_the S_peC-IfIC ele
is produced by the substance of the jenyerdict, as opposed the wording of the mentof claim or defense as to which the evidence is claimbd to
K‘e\rﬁllgg égzcgr;bgokggurora Medical Group, 2004 WI Ap19,274 Ws. 2d 771683 deficientshall be deemed indidient to entitle the movant to the
.A .party waives altlaims of error not raised in motions after verdict although Q_rderSOUth' I_f the court grants a motion challenglngsuhﬁ? .
timely objection was made at trial. This rule applies to an assertethgiryction ~ Ciencyof the evidence, the court shall state on the record or in writ

errorobjected to under sub. (3puchomel vUniversity of Wsconsin Hospital & ing with particularity the evidentiary defect underlying the arder

Clinics, 2005 W1 App 234288 Ws. 2d 188708 N.W2d 13 04-0363 o
(7) EFFECT OF ORDER OF DISMISSAL. Unless the court in its

805.14 Motions challenging sufficiency of evidence; orderfor dismissal otherwise specifies for good cause regited
motions after verdict. (1) TESTOF SUFFICIENCYOF EVIDENCE. theorder any dlsmllssal under this section operates as an adjudica
No motion challenging the siifiency of the evidence asmaatter tion upon the merits.
of law to support a verdict, or an answer ineadict, shall be (8) Nonwalver. A party who moves for dismissal or for a
grantedunless the court is satisfied that, considering all credildérectedverdict at the close of the evidencéeoéd by an oppo
evidenceand reasonable inferences therefrom in the light masténtmay ofer evidence in the event that the motismot granted
favorableto the party against whom the motion is made, therewisthout having reserved the right to do so and to the same extent
no credible evidence to sustain a finding in favor of such partysif the motion had not been mad&.motion for a directed verdict

(2) NONSUITABOLISHED; MISDESIGNATIONOFMOTIONS. (@) The  which is notgranted is not a waiver of trial by jury even though
involuntarynonsuit is abolished. If a motion for involuntary nonall parties to the action have moved for directed verdict.

suitis made, it shall be treated as a motion to dismiss. (9) INVOLUNTARY DISMISSAL OF COUNTERCLAIM, CROSS-CLAIM,
(b) When a party mistakenly designates a motion to dismissass 3RD-PARTY CLAIM.  This sectionapplies to counterclaims,
amotion for directed verdict, or vice versa; or mistakenly desigross—claimsand 3rd-party claims.
natesa motion to change answer as a motion for judgment notHistory: Sup. Ct. Orde67 Wis. 2d 585704 (1975); Sup. Ct. Ordes7 Ws. 2d
i i i i . i i ii (1975);1975 c. 218Sup. Ct. Order73 Ws. 2d xxxi (1986); SupCt. Order 118
\éwthstantdmgthetyerdﬁt,”or vice \t/ﬁrsg;ﬁor othefrw '5.3 mistakenlyy ™ i (1984): Stp. Ct. Ordet 41 Ws. 2d xil (1967)2005 & 253
esignates motion challenging the e_nCy 0 _eVI €nce as a  j,gicial Council Committee’s Note, 1976Sub. (3)appliesonly to trials to the
matterof law, the courtshall treat the motion as if there had beejfry, codifying Household Utilities, Inc..\Andrews Co., 71 WM. 2nd 17 (1976). The
a proper designation. standardor granting a motion undeub. (3) is found in sub. (1). Motions made by

i a defendanfor dismissal after a plainfihas completed presenting his evidence in
(3) MOTION AT CLOSEOF PLAINTIFF'S EVIDENCE. At the close Of taisto the court is governed by s. 805.17 (1). [Re Ordectdfe Jan. 1, 1977]

plaintiff's evidence in trials to thigiry, any defendant may move Judicial Council Note, 1984:Sub. (5) (a) is amended by eliminating the reguire
for dismissal on the ground of in§iafency of evidence. If the mentfor a motion before judgment is entered on a verdict. [Re Orfietige July
court determines t.hat the. defe.ndant is entitled _tO .dlsmlssal’ fh udicial Council Note, 1988:Sub. (5) (f)[created] allows motions after verdict
c_ourt_shall state with partlcular!ty ahe r(_eco_rd or in its order of to pe heard by telephone conference. [Re Ordectife Jan. 1, 1988]
dismissalthe grounds upon which the dismisgas granted and  An inconsistent verdict, if not timely remedied by reconsideration by thenurst

shallrender judgment against the plaiftif resultin a new trial unlesthe party injured by the inconsistency waives that portion
. . of its damage claim and the waiver does not result in a change of the prevailing party
(4) MOTION AT CLOSEOF ALL EVIDENCE. In trials to the juryat  asfound by the jury Westfall v Kottke, 110 Wis. 2d 86 328 N.W2d 481(1983).
the close of all evidence, any party may challengsificiency If there is any credible evidence that, under any reasonablgfaigyadmits of
i i i i inference that supportise jurys finding, the finding may not be overturned. Gen
of theeyldence asa matter of law by movmg for directed Verdlg‘tfarv. Bankruptcy Estate of Lake Geneva Sugar Stzick\Ws. 2d 104572 N.w2d
or dismissal or by moving the court to find as a matter of law upggy (Ct. App. 1997)96-2156

any claim or defense or upon any element or ground thereof. A party waives altlaims of error not raised in motions after verdict although a
(5) MoTIoNS AFTER VERDICT. (2) Moltion for judgment, A e shiecion was nade At s, i e spoles o sseretinycton

motionfor judgment on the verdict is not required. If no Motio& Cliinics, 2005 Wi App 234288 Wis. 2d 188708 N.W2d 13 04-0363

afterverdict isfiled within the time period specified in805.16

judgmentshall be entered on thverdict at the expiration thereof. 805.15 New trials. (1) MoTioN. A party maymove to set

If a motion after verdict is timely filed, judgment on the verdicisidea verdict and for a new trial because of errothéntrial, or

shallbe entered upon denial of the motion. becausehe verdict is contrary to law or to the weight of evidence,
(b) Motion for judgment notwithstanding verdict. A party or because of excessive mradequate damages, or because of

againstwhom a verdict has been rendered may move the court fiewly—discovereevidence, or in the interest of justice. Motions

judgmentnotwithstanding the verdict in the event that the verdianderthis subsection male heard as prescribed in887.13

is proper but, for reasons evident in the record which bear updrdersgranting a new trial on grounds other than in the interest

mattersnotincluded in the verdict, the movant should have jud®f justice, need not includzfinding that granting a new trial is

ment. alsoin the interest of justice.

(c) Motion to change answer. Any party may move the court  (2) Orbper. Every order granting a new trial shall spedifg
to change an answer in the verdict on the ground offin@rfcy  groundstherefor No order granting a new trial shall be valid or
of the evidence to sustain the answer effectiveunless the reasons that prompted the court to make such
(d) Motion for directed verdict. A party who has made aorderare set forth on the record, or in the order or in a writter deci
motionfor directed verdict or dismissal on which the court has ngibn. In such orderthe court may grant, deny or defer the award
ruled pending return of the verdict may renew the motion aftarg of costs.
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(3) Exceptas provided in s974.07 (10) (bpnd980.101 (2) Sub.(6) establishes that one who wishes to take an appeal from the interlocutory
(b), a new trial shall be ordered on tigeounds of newly— orderissued by the court. ¥k v. Mueller, 105 Ws. 2d 191313 N.W2d 799(1982).
Y . X N . y A shockingly low award of damages justified a new trial on that isswestfall
discoveredevidence if the court finds that: v. Kottke, 110 Ws. 2d 86328 N.W2d 481(1983).

(a) The evidence has come to the moving pamygtice after A court may order a retrial under sub. (6) on punitive damages alone. Badger Bear
trial: and ing v. Drives & Bearings111 Wis. 2d 659331 N.W2d 847(Ct. App. 1983).

. . . . . Thetrial court may not grant a new trial based solely upon unobjected to instruc
(b) The moving partg failure to discover the evidence earlietional errors, but may use that error to grant a new trial in the interest of justice. State

did not arise from lack of diligence in seeking to discover it; arygHarp.150 Ws. 2d 861443 N.w2d 38(Ct. App. 1989).
A new trial in the interest of justice under sub. (1), when the controversy was not

(c) The evidence is material and not cumulative; and fully tried, is not limited to cases of evidentiary error and does not require a showing

: of a probable dferent result in the 2nd trial. StateNarp,161 Ws. 2d 773469
(d) The new evidence would probably change the result. N.W.2d 210 (Ct. App. 1991).

(4) ALTERNATE MOTIONS; CONDITIONAL ORDER. If the court The standard for granting a new trial in the interest of justice when the verdict is
grantsa motion for judgment notwithstanding the verdict, or gﬂmrarytp the great weight of the evidence is less stringent than for granting a motion
. h d render iudanestccordance with challengingthe suficiency of the evidencender s. 805.14. Sievert American

motionto change answer an Judg _ th  Family Mutual Insurance CA.80 Ws. 2d 426509 N.W2d 75(Ct. App. 1993).
theanswer so changed, orenewed motion for directed verdict, A codefendans testimonythat the defendant was aware of at trial, but unable to
the court shall also rule on the motion for new trial, if dsydeter ~ present because the codefendafitsedo testify on 5th amendment grounds, was
mining whether it should be grantéfcthe judgment is thereafter ?8{'1;3“)"”?’1‘15%%‘_’8@" evidence. Statdackson]88 Ws. 2d 187525 N.-W2d 739
vacatedor reversed, and shall specify the grounds for granting or

denyingthe motion for new trial. If the motion for a new trial is805.16 Time for motions after verdict. (1) Motions after
thusconditionally granted and thedgment has been reversed owerdict shall be filed and served within 20 days after the verdict
appealthe new trial shall proceed unless the appellate sbait is rendered, unless the court, within 20 days after the verdictis ren
haveotherwise ordered. In case the motion for a new trial has belgmed,sets a longer time by an order specifying the dates for filing

conc_iitiongllydenied_, the appellee may assert error in that denimotions,briefs or other documents.

andif the judgment is reversed on appeal, subsequent proceeding®) The time for hearing @uments on motions afteerdict

shallbe in accordance with the order of the appellate court.  shallbe not less than 10 nor more than 60 days after the verdict is
(5) AprPeAL. If the court denies a motion for judgment notwithrenderedpunless enlaed pursuant to motion under8§1.15 (2)

standingthe verdict, ora motion to change answer and rendgg).

judgmentin accordance with the answer so changed, or a renewed3) |f within 90 days after the verdict is rendered the court does

motion for directed verdict, the party whprevailed on that notdecide a motion after verdict on the record or the judge, or the

motionmay as appellee, assert for the first time, grountieh  clerk at the judges written direction, does not sign an order decid

entitlethe party to a new trial in ttevent the appellate court eéon jng the motion, the motion is considered denied mmifjment

cludesthat thetrial court erred in denying the motion for judgmenghall be entered on the verdict.

notwithstandinghe verdict or motion to changaswer and ren 4y Notwithstandingsub.(1), a motion fora new trial based on

der judgment in accordance with the answer so changed, of&yly discovered evidence may be made at any time within one

renewed motion for directed verdict. Ithe appellate court r}léearafter verdict. Unless an order granting or denying the motion

f

reverseghe judgment, nothing in this section precludes it from ontered within 90 days aftéhe motion is made, it shall be
determiningthat theappellee is entitled to a new trial, or fromyeemeddenied. '

directingthe trial court to determine whether a new trial shall be (5) The time limits inthis section for filing motions do not

ranted. ; . . g

9 . applyto a motion for anew trial based on newly discovered-evi
(6) EXCESSIVEORINADEQUATE VERDICTS. If a trial courtdeter  joncethat is brought under 874.06

minesthat a verdict is excessive or inadequate, not dpeeer  istory: Sup. Ct. Orde7 Wis. 2d 585711 (1975); Sup. Ct. Ordet18 Ws. 2d
sity or prejudice or aa result of error during trial (other than arxiii (1984); Sup. Ct. Ordei36 Ws. 2d xxv (1987); Sup. Ct. Order 1608A2dxiii
erroras to damages), the court shall determine the amount w ]d)igzj(\)loéoi'nﬁ Note, 1984:The requirement that the judge set dates for filing
_asa matter of law is reasona_blg, and shall order a new trial on &lﬂ earing motions after verdict is repealed in favor of a time limit for such motions.
issueof damages, unless within 10 days the p&rtywhom the Theprior rule encouraged frivolous motions and caused unnecessary hearings. [Re

ioni i ; Ordereffective July 1, 1984]
optionis offered elects to accept JUdgmenth‘e Changed amount. Judicial Council Note, 1986:Sub. (1) specifies that the trial court may allow more

If the optionis not accepted, the time period for petitioning th@an 20 days for motions after verdict to be filed, if a schedule for the filing of motions
courtof appeals for leave to appeal the order for a new trial undetsupporting materials is ordered within that time.

$s5.808.03 (2)and809.50commences on the last day of the option Sub. (2) clarifies thathetime for hearing motions after verdict may be eygalr
uponmotion and good cause shown. Howegaey such enlgement does notfafct

period. the requirement that the motion be decided within 90 days after the verdict is ren
History: Sup. Ct. Orde67 Ws. 2d585 708 (1975)1975 c. 2181979 ¢. 10,  dered. See sub. (3) and s. 801.15 (2) (c), Stats.
1983 a. 219Sup. Ct. OrderL41 Ws. 2d xiii (1987);2001 a. 16 Sub.(4) is revised to require that a motion for rteial based on newly discovered

Judicial Council Note, 1983:Sub. (6) is amended to codify the holdindMitk  evidencebe decided within 90 days after it is made. The prior statute required such
v. Mueller, 105 Ws. 2d 191313 N.W2d 749(1982) that orders for new trials under motionsto be decided within 30 days after hearing, but did not require the hearing
this subsection are not appealable as of right and that the time period for seeking Iggie held within any specified time. [Re Ordelr -1-87]

to appeal under ss. 808.03 (2) and 809.50, stats., is computed from the last day of thggicial Council Note, 1991:Sub. (3) is rewritten to clarifhat if a motion after

option period set forth in the trial coustbrder [Bill 151-S] ) _ verdictis granted within 90 days, it will not be deemed denied merely because such
Judicial Council Note, 1988:Sub. (1) is amended to allow motions for new trialorderis not entered within 90 days after verdict. [Re Orde7efl-91]
to be heard by telephone conference. [Re Ordectife Jan. 1, 1988] Motionsfor directed verdicts and motions to dismiss made at the close of the plain

A statement that the verdict is contrary to the weight of evidence will not suppgfits case are motions challenging thefisigncy of the evidence under this section.
an order granting a new trial in the interesjustice. DeGrdfv. Schmude71Ws.  JanserCo. v Milwaukee Area District Board,05 Ws. 2d 1312 N.W2d 813(1981).
2d 554 238 N.qu 730_(1976). ) . . Time periodsunder this section may not be egket by showing excusable neglect
Thatan expert listed in a pretrial order was not called as a witness at trial anddheélers. 801.15 (2) (a). BrookhouseState Farm Mutual Insurance 80 Ws. 2d
expert'sreportwas admitted did not constitute grounds for granting a new trial. Karbe, 387 N.w2d 82(Ct. App. 1986).
v. Employers Insurance of aMsauy8 Ws. 2d 284254 N.W2d 255(1977). Failureto present timely postverdict motions does not deprive the court of appeals
If the answer to one material question shows that the jury made its answer f;wrsdictionto review a judgment. Hartford Insurance CoMales,138Wis. 2d 508
versely,thetrial court should set aside the entire verdict unless the court is satisfu@b N.W.2d 426(1987).
thatother questions were noffedted by the perversityFouse vPersons80 Ws. Oncethe trialcourt loses authority to set aside a verdict under this section by failing
2d 390 259 N.w2d 92(1977). to act within 90 dayst cannot achieve the same result by vacating the judgment under
If there is a reasonable basis for the trial coaietermination under sub. (6) as tos.806.07 (1) (h). Manly \State Farm Fire and Casualty @89 Ws. 2d 249407
properverdict amount, theecision will be sustained. KoeleRadue81 Ws. 2d  N.W.2d 306(Ct. App. 1987).
583 260 N.w2d 766(1978). Thetrial court is not competent to consider sub. (1) motions if the movant fails to
When a jury award of damages was so inadequate that it indicated prejudicetithely file the motions and fails to obtam extension before expiration of the 20~day
trial court did not abuse its discretion by ordering a new trial on all issues. Larnperiod. Ahrens—Cadilla®©lds v Belongia,151 Ws. 2d 763445 N.W2d 744(Ct.
Commercial Union Ins. C&8 Ws. 2d 728277 N.W2d 821(1979). App. 1989).
An order for a new trial under sub. (6)ist a final order and is not appealable as Trial court actions under s. 805.16 permitted pending appeal under s. 808.075 are
of rigf)n under s. 808.03 (1). EarlMarcus92 Wis. 2d 13284 N.W2d 690(Ct. App. ?ubject to sub.)(l) time limits. SchmidtSmith,162 Ws. 2d 363469 N.W2d 855
1979). Ct. App. 1991).
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A sexually violent person committed under ch. §88serves the right to appeal, SupremeCourt in the case of Household Utilities, IncAndrews Co., 71 \§. 2nd
asa matter of right, by filing postverdict motions within 20 days ofdb@mitment 17 (1976). [Re Order &ctive Jan. 1, 1977]
order. State vTreadway 2002 WI App 195, 257 W. 2d. 467651 N.W2d 334 Judicial Council Note, 1982:Sub. (2) has been amended to allow the filing of the
00-2957 findingsand conclusions concurrent with the rendering of the judgmentclieimges

This section applies to trial-related motions. @mard of attorney fees is not trial— areintended to eliminate doubts as to the propiéigombining the findings, conelu
related. Gorton.vAmerican Cyanamid C4.94 Ws. 2d203 533 N.W2d 746(1995).  sions and judgment in a single document, simplifying paperwork, mininszimgge

spacerequirements and reducitige likelihood of errors. [Re Orderfeftive July
. 1,1982]

805.17 Trial to the court. (1) MOTION AT CLOSE OF PLAIN- Judicial Council Note, 1986:Sub. (2) is amended to permit the court to state the
TIFF'S EVIDENCE. After the plaintif, in an action triedy the court findings of fact and conclusions of law on the record in open court, in lieu of filing

without a jury, has completed the presentation of his or her e grg,;g% gﬂ“;;dg?‘;rltlfgg}"fms o the practice authorized under Rule 52 (),

dence the defendant, without waiving his or her riginbffer evi Judicial Council Note, 1991 This section permits motions for reconsideratimn

dencein the event the motion is not granted, may move for-a dle made within 20 days after entry of judgment in actions tried to the court. Such
missalon the ground that upon the facts and the law the pfain@?élec;résﬁzlir;_rie_%rﬂed denied if not decided within 90 days after entry of judgment. [Re

hasshown no right to reliefThe court as trier of the facts may then sectiong805.17 (3) does not limit the trial cowsrtliscretion to grant relief from an

determinethem and render judgment against the pldiotifthat Orttiﬁrorjudtgmw?nttt und;erES-t %06-?78(1_)89%/\“/\/“92?{23;%3 iﬁS\t/ivfséig% g;lgg %93 apparent
- . - e court. Matter of Estate of Smi s. . .
groundor may decline to render any JUdgment until the close &Failureto bring a motion under sub. (3) to correct a manifest error constitutes a

all t_he EViden_Ce_. If the court renders j_Udgment on th_e Mem&verof the right to have an issue considered on appeal. Schireininner143
againstthe plaintif, the court shall make findings as provided iris. 2d 81 420 N.w2d 381(Ct. App. 1988).

i iemi i If a motion idfiled under sub. (3), the 45—-day time for appeal under s. 808.04 (1)
sub.(2). Unlessthe courtin its order for dismissal otherwise spe lies beginning upon disposal of the motion. Salzm&MNR, 168 Ws. 2d 523

ifies, a dismissal under this section operates as an adjudicauggnN_vv,zd 337(Ct. App. 1992).
uponthe merits. In a trial to thecourt, the court may not base its decision didafits submitted
. . . . in support of a summary judgment. Prodeoéd in support of summary judgment
] () EFFECT. In _a" actions triedipon _the facts W'thOUt a JUry Or is for determining if an issue of fact exists. When an issue of fact does, summary judg
with an advisory jurythe court shall find the ultimate facts andnentproof gives way to trial proofBerna-Mork vJones173 Ws. 2d 733496
stateseparately its conclusions of lahereon. The court shall N-W-2d637(Ct. App. 1992).

. S e T . . -1~ Sub.(3) modifies the deadline for filing appeals only on reconsideration motions
eitherfile its findings and conclusions prior to or concurrent Withteryials to the court. Continental Casualty Cavilwaukee Metropolitan Sewer

renderingiudgment, state them orally on the record following thayeDistrict 175 Ws. 2d 527499 N.W2d 282(Ct. App. 1993).
close of evidence or set them forth in an opinion or memorandHrﬁeconsideratioassumes a questitimat has been previously considered. If a party

‘o ! : - asnot appeared and madgaments, the court has not considered the seaty-
_Of_deC|_S|0n filed by the COUI‘[_. l_n granting or refusr_@r_locutory mentsin the first instanceand reconsideration is impropeMatter of Estate of
injunctionsthe court shall similarly set forth the findings of facb'Neill, 186 Ws. 2d 229519 N.w2d 769(Ct. App. 1994).
andconclusions of law which constitute the grounélgs action. Althougha formal order was subsequently signed, the trial sdetter to the par

A : ~Jdesinforming them that a motion for reconsideratieess denied was a denial “on the

Requeswor flndlngs are not necessary for purposes of reVle\ggcord”under sub. (3), and the time for filing an appeal commenced on the date of

Findingsof fact shall not be set aside unless clearly erronaods, theletter Orth v Ameritrade, Inc187 Ws. 2d 162522 N.W2d 30(Ct. App. 1994).
dueregard shall be given to the opportunity of the trial court toA courts final written findings of facand conclusions of law take precedence over

. Y ; ST earlier writtenmemorandum or an oral finding not repeated in the final order
JUdgethe Cl‘edlbl|lty of the witnesses. The f'nd'ngs of a I’efer%]henthereis a conflict between an ambiguous oral pronouncement and the written

may be adopted in whole or part as the findings of the court. If @Bgment,tis proper to looko the written judgment to ascertain the cauiritent.

opinion or memorandum of decision is filed, it will be ficient Ja%'ﬁsorv; Gray 215_:{\15. 2d 433;65.% N.vvgd(g)ﬁf?(cr. App-_(1‘997t)95‘31t?18 .
; L - ! ere is no condition prece ersub. (3) for reconsideration on the caair
if the findings ofultimate fact and conclusions of law appeagyn motion except that the courtust act within 20 days of its original decision.

therein. If the court directs a party to submit proposed finding&ereforethere is no requirement that the reason for reconsideration must have been

andconclusions, the party shall serve the proposed findings gifyPiect of ggif’c”tg‘};g'phiggg%g"fggs‘g Thiensville vOlsen,223 Ws. 2d 256

CQnC|USi0nSC)n all other.pa(ties not later thar} the timeswbmis Sub.(3) does not apply to reconsiderations of summary or default judgmets. T
sionto the court. The findings and conclusions or memorandumninity Health Plans Insurance Corporati2@03 Wi App 15,265 Ws. 2d 703666

i . : d 38 02-1319
of decision shall be made as soon as practicable and in no eo‘e}ﬁ\zenant in an eviction may move for reconsideration of the eviction judgment

morethan 60 days after the cause has been submitted in final faiRaersub. (3), but must take appeal from the judgment within the time for appeal

. : in s. 799.445. The time for filing an appeal under subd@8y not applyHighland
(3) RECONSIDERATIONMOTIONS. UpOn its own motion or the \janorAssociates vBast, 2003 Wi 15268 Ws. 2d 1672 N.W2d 709 02-2799

motion of a party made not laténan 20 days after entry of judg  To prevail on a motion for reconsideration, the movant must present either newly

ment,the court may amend ifsndings or conclusions or make discoveredevidence or establish a manifest error of law or fact. A party may not use
! otion for reconsideration to introduce new evidence that could have been

oy S . . a
additionalfindings or conclusions and may amend the judgmefiodusedat the original summary judgment phase. Koepselide Popcorn YAg-
accordingly. The motion may be made with a motifmn a new ons,Inc. v Koepsells Festival Popcorn #gons, Ltd. 20081 App 129,275 Wis.

trial. If the court amends the judgment, the time for initiating & 3°% 685 N-W2d 39703-0773
appealcommences upon entry of the amended judgment. If t
courtdenies a motion filed under this subsection, the time for ini

ating an appeal from the judgment commences when the co . . ; .
deniesthe motion on the record or when an order denyfirey defect in the pleadings or proceedings which shall fiettzhe

motionis entered, whichever occurs first. If within 90 dafter substantla_hghts of the adverse party . .
entry of judgment the court does not decide a motion filed under (2) NO judgment shall be reversed or set aside or new trial
this subsection on the record tre judge, or the clerk at the grantedin anyaction or proceeding on the ground of selection or

judge’s written direction, does not sign arder denying the misdirectionof the jury or the improper admission efiidence,

motion, the motion iconsidered denied and the time for initiatingr for error as to any matter of pleading or procedunéss in the

anappeal from the judgment commences 90 days after entry2gjnion of the court to which thapplication is made, after an
judgment. eXaminationof the entire action or proceeding, it shall appear that

the error complained of hasfatted the substantial rights of the

(4) ApPEAL. In actions tried by the court without a juthe 41ty seekingto reverse or set aside the judgment, or to secure a
questionof the suficiency of theevidence to support the findingspey trial.

may be raised on appeal whether or not the party raising the queSistory: Sup. Ct. Orde67 Wis. 2d 585714 (1975); Sup. Ct. Order Ne6-08

tion has objected in the trigburt to such findings or moved for 207 Wis. 2d xv (1997). .

newtrial Foran error to “dect the substantial rights” of a partigere must be a reasonable

. ’ possibility thatthe error contributed to the outcome of the action. A reasonable possi

History: Sup. Ct. Orde67 Wis. 2d 585712 (1975); Sup. Ct. Ordéf3 Wis. 2d  ility of & diferent outcome is a possibility $igfent to undermine confidence in the

Xxxi (1976); Sup. Ct. Ordel07Wis. 2d xi (1982); Sup Ct. Ordet30 Wis. 2d xi  outcome. If the error at issue is not &afent to undermine the reviewing cosrton

(1986);Sup. Ct. Orderl60 Wis. 2d xiii (1991);1993 a. 486 fidence in the outcome of the proceeding, the error is harmless. Evelyn G/Rla
Judicial Council Committee’s Note, 1976:Sub. (1) is based on the language inS. 2001 WI 1.0, 246 Wis. 2d 1 629 N.W2d 768 00-1739

FederaRule 41b, angjoverns how a court as the trier of the facts handles a motionErroris harmless if it is clear beyond a reasonable doubt that a rationaiguly

by a defendant for dismissal after the plafritdis completed the presentation of hishavefound the defendant guilty absent the eri®8tate vHarvey 2002 WI 93254

evidence.This adoption of the Federal Rule wasdpproach taken by thei¥¢onsin ~ Wis. 2d 442647 N.W2d 189 00-0541

f5.18 Mistakes and omissions; harmless error
)[ The court shall, in every stage of an action, disregarcearmy
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