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CHAPTER 885
WITNESSES AND ORAL TESTIMONY

SUBCHAPTERI 885.235 Chemical tests for intoxication.
GENERAL PROVISIONS 885.237 Presumptions as to operation and registration of motor vehicle.

885.01 Subpoenas, who may issue. 885.24 Actions for public moneys, immunity
885.02 Form of subpoena. 885.25 State actions vs. corporations or limited liability companies.
885.03 Service of subpoena. 885.285 Settlement and advance payment of claim for damages.
885.04 Municipal judge; subpoena served in state. 885.365 Recorded telephone conversation.
885.05 Witness and interpreter fees. 885.37 Interpretersin municipal courts and administrative agency contested
885.06 Witness’ fees, prepayment. cases.
885.07 Statewitnesses in civil actions and municipal witnesses in forfeiturggs 3g Interpretersn circuit and appellate courts.

actions,how paid. SUBCHAPTER I

885.08 State witnesses in criminal cases, how paid.

885.09 Compensation of nonresident or indigent witness. VIDEOTAPE PROCEDURE

885.10 Witness for indigent respondent or defendant. 885.40 Applicability.
885.11 Disobedient witness. 885.41  Definitions.
885.12 Coercing witnesses beforefiobrs and boards. 885.42  When available. B
885.15 Immunity. 885.43 Notice of videotape deposition.
885.16 Transactions with deceased or insane persons. 885.44 Videotape deposition procedure.
885.17 Transactions with deceased agent. 885.45 Videotape costs; depositions and trials.
885.205 Privileged communications. 885.46 Videotape custody and preservation.
885.23 Genetic tests in civil actions. 885.47 Videotape playback equipment.
SUBCHAPTERI A subpoenaed witness must attend a continued or postponed hearing and remain

in attendance until excused. 68 AtGen. 251.
GENERAL PROVISIONS 885.02 Form of subpoena. (1) The subpoena maye in the

) following form:
885.01 Subpoenas, who may issue. The subpoenaeed

not be sealed, and may be signed and issued as follows:

(1) By any judge or clerk of a court or court commissioner o?TATE OF WISCONSIN
municipal judge, within the territory in which the fafer or the ... County
courtof which he or she is thefafer has jurisdiction, to require THE STAaTE oF WiSCONSIN, To ....:
theattendance of witnesses and their production of lawful instru voy are hereby required to appear before(designating the
mentsof evidence in any action, matter or proceeding pending Qfurt, officer or person and place of appearance), on thiay of
to be examined into before any court, magistrafecef arbitra 5t o'clock in the .... noon diat dayto give evidence in a
tor, board, committee or othperson authorized to take testimony:e}tain cause then and there to be tried between ..., fijantf

in the state. o ..., defendant, on the part of the (ar to give evidence in the mat
(2) By the attorney generar any district attorney or person ey [state suficient to identify the matter goroceeding in which

acting in his or her stead, to require the attendance of witnesgggeyidence is to be given] then and there to be heard, on the part
in behalf of the state, in any court or before any magistrate afd ) " Fajlure to appear may result in punishment for contempt

from any part of the state. . which may include monetary penalties, imprisonment and other
(3) By the chairperson of any committeeamfy county board, ganctions.

town board, common council or village board to investigate the

SUBPOENA

affairs of the countytown, city or village, or the @€ial conduct Givenunder my hand this .... day of ...., (yee'tr? .
or affairs of any dficer thereof. : ....(G.Ive oficial tltlle)
(4) By any arbitratarcoroney medical examineboard, com (2) Fora subpoena requiring the production of materials, the

mission, commissiongr examiner committee or other personfollowing or its equivalent may be added to the foregoing form

authorizedo take testimonyor by anymember of a board, com (immediatelybefore the attestation clause): and you are further

mission,authority or committee whicis authorized to take testi requiredto bringwith you the following papers and documents

mony, within their jurisdictions, to require the attendance of witdescribingthem as accurately as possible).

nessesand their production of documentary evidence beforeHistory: 1977 c. 3051979 c. 10; 1985 a. 3321987 a. 1551997 a. 250

them, respectively in any matter proceeding or examination

authorizedby law; and likewise by the secretaf/revenue and 885.03 Service of subpoena. Any subpoenanay be served

by any agent of the department of agriculture, trade and consuimgiany person byxhibiting and reading it to the witness, or by

protection. giving the witness a copy thereof, or by leaving such coplyeat
(5) By the department of workforce development or a countyitness’sabode.

child support agency unders9.53 (5)in the administration of ss.  History: 1993 a. 486

49.14549.19 49.22 49.46and49.47and programs carrying out

the purposes of USC 201 to 2029 885.04 Municipal judge; subpoena served in state. A
History: 1971 c. 1641973 c. 272305 336, 1977 c. 2%.1650m (4)1977 ¢. 305  subpoendo requireattendance before a municipal judge may be

1979c¢. 34 1989 a. 561993 a. 4861997 a. 191 servedanywhere in the state if authorized by the municipal judge,
Cross—reference: See s805.07concerning issuance of subpoenas by attorneys . )

of record. andshall require the attendance of any witness so served.
A taxpayer subpoenaed by the department of revenue has limited discovery rightslistory: 1977 c. 305

Statev. Beno,99 Wis. 2d 77298 N.Ww2d 405(Ct. App. 1980). This section does not authorize a municipal ceaigubpoena persons outside of

A school board may issue a subpoena to compel the attendance of a witnesstheatate; thus the court cannot order an out of state defendant to appear in person.
expulsionhearing. Racine Unified School Districtthompson107 Ws. 2d 657  Thereis no inherent authority in the coaithorizing such an orde€ity of Sun Prai
321N.W.2d 334(Ct. App. 1982). rie v. Davis,226 Ws. 2d 738595 N.W2d 635(1999),97-1651
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885.05 Witness and interpreter fees. The fees of wit shallbe paid their fees in the manner that witnessethe state
nessesand interpreters are prescribed i854.67 thereinare paid. Determination of indigendy full or in part,
History: 1981 c. 317 unders.977.07is proof of the respondestor defendard’finan

. cial inability to procure the attendance of witnesses for his or her
885.06 Witness’ fees, prepayment. (1) Exceptwhensub yefense

poenaecbn behalf of the state, of a municipality in a forfeiture fiiory: 1977 c. 3051983 a. 377447, 538 1985 a. 1352001 a. 61

action,or of anindigent respondent in a paternity proceeding, no

personis re_quired to attend as a witness in any civil action_, matigss 11 Disobedient witness. (1) DAMAGES RECOVERABLE.

or proceeding unless witness fees are paid or tendered, in casf ghy person obligeth attend as a witness shall fail to do so with
by check, share draft or other draft, to the person fordays oyt any reasonable excuse, the person shall be liable to the

attendancend for travel. ) S aggrievedparty for all damages occasioned by such failure, to be
(2) No witness on behalf of the state in any civil actioatter recoveredn an action.

or proceeding, omehalf of either party in any criminal action or (2) ATTENDANCE COMPELLED. EVery court, in case of unex

g;%‘;?fegf'r;%pigé)iegﬁltfr%fsa é?]lérgﬁﬁﬁlgy 'gtgrfqrfegggeinacgﬁgllokr)grl:usedfaiIure to appear before it, missue an attachment to bring
. ge p paterpryc 9 suchwitness before it for the contempt, and also to testify
entitledto any fee in advance, but shall be obliged to attend upon .
the service of a subpoena as therein lawfully required. ?3) PUNISHMENT IN COURTS. Inexcusable fall_ure to at_tend any
History: 1983 a. 368447, 538 1987 a. 201 courtof record is a contempt of the court, punishabla fige not
A “witness on behalf of the state” is one who is expected to provide relevant te@ﬂ(CEGdiﬂ@ZOO.
mony or evidence for the state. The witness may be hostile statke State. Kie-

lisch, 123 Ws. 2d 125365 N.W2d 904(Ct. App. 1985). (4) Same. Unexcused failure to attend a court not of record
shallbe a contempt, and the witness shaliibed all the costs of
885.07 State witnesses in civil actions and municipal thewitnesss apprehension, unless the witness shall show reason

witnesses in forfeiture actions, how paid. Every witness able cause for his or her failure; in which case the party procuring
on behalf of the state in any civil action proceeding may file thewitness to be apprehended shall pay said costs.
with the clerk of the court where tsame is pending the withess’  (5) STriKING ouT PLEADING. If any party to an action or pro

affidavit of attendance and travel, and the witredses shall, ceeding shall unlawfully refuse or neglectajpeaor testify or
uponthe certificate of such clerk, countersigned by the attornggposetherein, either within or withotthe state, the court may
general district attorneyor acting stats’attorney be paid out of 3so,strike out the partg pleading, and give judgment agaiet
the state treasuryand shall be chged to the legal expense approparty as upon default or failure of proof.

priationto the attorney general. In forfeituaetions by muniei History: 1987 a. 1551993 a. 486

palitiesthe clerk shall tax witness fees; however witnessff@es Cross-reference: See also 804.12 (4)egarding failure to appear at deposition.
police officers of any such municipality when collected shall be Sub.(5) is broad enough to include the failurgtoduce documents at a discovery

paid by the clerk to the treasurer of the municipality examinationput a party cannot delay 7 yeefore making the motion to strike the
h . pleading.“Unlawfully” means without legal excuse, which must be determined at a
History: 1993 a. 486 hearing. Gipson Lumber Co..\6chickling,56 Wis. 2d 164201 N.W2d 500(1972).

. . . . Thetrial court did not abuse its discretion in dismissing a pléistdfomplaint for
885.08 State witnesses in criminal cases, how paid.  failure to comply with a discovery ordeFurrenes y¥Ford Motor Co79 Wis. 2d 260

The fees of witnesses on the part of the state in every crimiabN.W.2d 511 (1977).
actionor proceeding, and of every person who is committed to jail
in default of security for the persenappearance as a witness885.12 Coercing witnesses  before officers and
shallbe paid by the county in which the action or proceeding RBoards. If any person, without reasonable excuse, fails to attend
had.The clerk of the court upon proof of the witnesst com ~ asa witness, or ttestify as lawfully required before any arbitrator
mitted persons attendance, travel or confinement shall give eachroner,medical examingrboard, commission, commissioner
suchwitness or person a certificate of the number of days’ atterekaminercommittee, or other fifer or person authorized to take
ance or confinement, the number of miles traveled, and thestimony,or to produce a book or paper which the person was
amountof compensation due the witness or commiftedson, lawfully directed to bring, or to subscribe the persat@position
which certificate shall be receipted for by such witnesgasson, whencorrectly reduced to writing, any judge of a court of record
andthe county treasurer shall pay the amount therestimender or a circuit court commissioner in the county where the pexsen
of the certificate. obliged to attend mayupon sworn proof of the facts, issue an
History: 1993 a. 486 _ attachmenfor the person, and unless the person shafjeptire
Cross-reference: For fees of expert witnesses, se@.16 (1) contemptand go and testify or do such other act as required by law
may commit the person to close confinement in the cojaity
é{Bt" the person shall so testify do such act, or be dischad
cordingto law The sherffof the county shall execute the com
itment.

History: 1973 c. 2721993 a. 4862001 a. 61
Cross—reference: See s785.06

885.09 Compensation of nonresident or indigent wit -
ness. If a witness attends a court of record in behalf of the st
andit appears thahe witness came from outside this state or
indigent,the court may order that the witness be paid a speci
reasonablesum for expenses amdtendance, in lieu of fees. The
clerk shall give a certificate for the sum, with a caythe order
affixed, and the certificate shall be paid as other court certificat§§5 15
arepaid. :
History: 1987 a. 403

Immunity. (1) No person may be excusdtbm
attendingtestifying or producing books, papers, and documents
beforeany court in a prosecution underl84.050on the ground
885.10 Witness for indigent respondent or defendant. or for the reason that the testimony or evidence requirdn or

Upon satisfactory proof of the financial inability of the responderiter may tend to incriminate him or her to subject him or herto
or defendant to procure the attendancwitfiesses for his or her &penalty or forfeiture. No person who testifies or produces evi
defensethe judge or supplemental court commissipirerany ~dencein obedience to the command of the court inpttussecution
paternityproceeding or criminal action or proceeding, or in anjiay beliable to any suit or prosecution, civil or criminal, for or
othercase in which the respondent or defendant is represented®Byccount of testifying or producing evidence; provided, that no
the state public defender or Imgsigned counsel undei93.7.08 personmay be exempted from prosecution and punishment for
to be triedor heard before him or henay direct the witnesses toperjury committed in so testifying.

be subpoenaed as he or she determingsdper and necessary  (2) The immunity providedunder sub(1) is subject to the
uponthe responderst’or defendard’oath or dfdavit or that ofthe  restrictionsunder s972.085

respondent'©r defendang attorney Witnesses so subpoenaed History: 1989 a. 122
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885.16 Transactions with deceased or insane per - The Deadmars Statutes: Who is an Interested Party isdahsin? Dibley 87
sons. No partyor person in the party’or persors own behalf MR 1025 (2004).

. Raisingthe dead mas’statute in federal courPendleton. \ig. Law March 1990.
or interest, and no person from, through or under whom a party

derivesthe partys interest or title, shall be examined as a witheg®5 .17 Transactions with deceased agent. No partyand

in respect to any transaction or communication by the party or pg personfrom, through, or under whom a party derives the

sonpersonally with a deceased or insane person in any civil actigdtty'sinterest or title, may be examined awitness in respect

or proceeding, in which the opposite party derives his or her tif¢ any transaction or communication by the party or pepsen

or sustains his or her liability to the cause of action from, througBnailywith an agent of the adverse party or an agent of the person

or under such deceased or insane person, or in any action or fign, through, or under whom sueldverse party derives his or

ceedingin which such insane person isparty prosecuting or herinterest or title, if the agent éead, mentally ill, or adjudicated

defendingby guardian, unless such opposite party shall first, in higcompetentas a witness, unless thpposite party shall first be

or herown behalf, introduce testimony of himself or herself asxaminedor some other witness in his or her behalf examined in

someother person concerning such transaction or communigaspecto some transaction or communication betweeragent

tion, and then only in respet such transaction or communica andthe other party or persoar unless the testimony of the agent,

tion of which testimony is so given or in respéstmatters to atany time taken, be first read or given in evidence by the opposite

which such testimony relates. And no stockhalddficer or  party;and then, in either case respectiyelyly in respect to such

trusteeof a corporation in its behalf or interest, and no stockhe transaction or communication of which testimony igis@n

holder,officer or trustee of a corporation from, through or undesr to the matters to which the testimony relates.

whom a party derives the pargyinterest or title, shall be so History: 1993 a. 4862005 a. 387

examined except as aforesaid. Thedead mars statute is not available to benefit éngomobile insurer of a corpo
History: 1993 a. 486 rationconcerning dransaction whereby anfiser-agent accepted title of his wée

automobilefor the corporation, since the insurer did not derive its interest “from,

_Underthe dead mas'statute if an objection properly madeverruled, the object ihroughor under” the corporation by virtue of its contract to insure. Knutsihugh
ing counsel can cross—examine without risk of waiving the objection. Howiever|er, 68 Ws. 2d 199228 N.W2d 342(1975).

anexamination exceeds the scope of the direct examinatiqoéstions “beyond the Employeesf a partyincludingcorporate employees, are not within the disqualifi

gigﬁ,ﬁ;:;?gn“tggygﬁgrmgegcilgg,s ctgr?st\iltirt)ésivr\g;)i\r/rgrag(f)Thzoggjgtctti%nex%g?;g' OSfUEQtionimposed by this section. Hunzinger Construction CGranite Resources
e A o Corp.196 Ws. 2d 327538 N.W2d 804(Ct. App. 1995)94-1626

While the benefit of the dead marstatute is waived when the opposite party opel . L
the door, waiver is not dectedwhen testimony elicited from an interested survivorr]§85-205 Privileged communications. ~ No dean Of_men,
establishednly independent facts made up of physical actions giahies and no  deanof women or dean of students at angtitution of higher

inquiry was made into what, if anything, actualignspired between the decedent an ioni i i

theinterested survivor with regard to these actions. Johnddielke, 49 Wis. 2d c.bdl#.:atlonm thll]s I?tt?te’llor ar:jy Sth_OO|| psychologls; at.any SC?:jOO|

60, 181 N.W2d 503(1970). in this state, shall be allowed to disclose communications made to
A widow, sued on a note as comaker with her husband, cannot exclude testimHgh dean or psychologist or advice given by such dean or

asto transactions with her deceased husband on the ground that her hustm]%adgs%/chomgisﬁn the course of counseling a student, or in the course

asher agent in the transaction when no evidence of agency was presented. K i : ;
ImplementCo. v Eiting, 52 Wis. 2d 460190 N.W2d 508(1971). hvestigating the conduct of a student enrolled at such univer

An attorney who drew a will directing that he be retained to probate the estate ﬁﬂé’ or school, except:

r&o\t/\?gg%?f,r(cigytg)stifying by this section. CaspevieDowell, 58 Ws. 2d 82205 (1) This prohibition may be waived by the student.
An interested person may testify as to overhearing a conversation the deceased he{@) This pr0h|b|t|0n does not include communications which

with 2 other persons, also since deceased, whilaviiness was in another room. suchdean needs to divulder the dears own protection, or the
Estateof Nale,61 Ws. 2d 654213 N.W2d 552(1974). protectionof those with whom the dean deals, or which were made

A company waived the protectiofithe statute when it presented a principal stocl ; f
holder’'swidow as a witness. otinger v RosenowPaper & Supply C3 Wis. 2d kto the dean for the express purpose of bemg communicated to

548,217 N.W2d 841(1974). another,or of being made public.

In a petition for proof of heirship by the natural son of the deceased and a cross<(3) This prohibition does natxtendto a criminal case when

petitionby the deceasezlhiece and nephew alleging that the son had been adop ;
by his aunt, testimony by the cross—petitideemother a sister-in-law of the chdean has been regularly subpoenaed to testify

deceasedas to conversations with the deceased were not precluded by this sectioflistory: 1993 a. 486
becauseshe did not stand to gain or lose from the direct legal opemitbthe déct
of the judgment, anler interest in a judgment in favor of her children was too remo885 23 Genetic tests in civil actions. Whenever it is rele

andspeculative tdring her within the statuterestrictions. Estate of Koma68 [ g : ; ; ;
Wis. 2d 473 228 N.W2d 681(1975). vant in a civil action to determine the parentagilentity of any

The protection of the dead manstatute was waived when counsel objected to tHehild, person or corpse, the court, by ordiall direct any party
admissibilityof evidence rather than to the competency of the witness. In Mattertaf the action and any person involved in the controversy to submit

Esltjatef’f ',_?’_EiStvgl ‘t’,“s- 2db20?2z§1 N-Wf_d 86(,3:3?)-(’ dont did not result in a (10,01 OF MOTE genetic tests as provided #63.84 The results
epositionquestions about a transaction wi e decedent did not result in a H H H

waiver of the dead mas’statute for purposes of tridin Matter of Estate of &fel, (6? the .teStS shall be recelvable e,\s evidence in anywhse;
105 Wis. 2d 112, 312 N.W2d 850(Ct. App. 1981). exclusionfrom parentage is established or where a probability

The core meaning of this section is that it disqualifies a witness to a transaxptiorparentagés shown to exist. Whenever the court orders the genetic

communicatiorwith a decedent from testifyirapout that transaction or communica : ;
tion in his or her favqrorin the favor of any party to the case claiming under the wi(IEStsa‘nd one of the parties refuses to submit to the tests that fact

ness. The statute does not precludeaaposing party from calling adversely awit Shall be disclosed upon trial.

nessto a communication or transaction with a decedent. A witness to aHistory: 1979 c. 3521995 a. 1002005 a. 443%.265.

communicatioror transaction with the decedent may not proclaim himself or herself

to be incompetent to testify under the statute ibtieer party makes that objection. ; : inat ; -

Bell v. Neugart, 2002 Wi App 18@56 Wis. 2d 969650 N.W2d 52 012533 885.235 Chemical tests for intoxication. (1) In thissee
Underch. 766, the marital property act, in any clémunpaid wages a non-wage tion:

earningspouse has the same interest in the potential income as the spouse who earn “ ion”
thewages. Irthe case of an unrepaid loan of marital property each spouse would ha e?g') Alcohol concentration” means the number of grams of

the same ownership interesto The extent both spouses have the same ownersrcoholin 100 milliliters of a persos’blood or the number of
interesttiatr;1 ﬂge prontf—t';ty thrgt give{;se tto ant aciir?n, a?d the Sfamel'rtightfto control angramsof alcohol in 210 liters of a persarbreath.
managehat propertyeachspouses interest in the outcome of the litigation is as-pres “ ” ; o ;
ent, certain, and vested and each is barred form testifying regarditrgutisaction. (b) “Controlled substance” has the meaning specified in s.
Gerczak vGerczak, 2005 W1 Apf68,285 Ws. 2d 397702 N.Ww2d 7205-0070  961.01(4).
Currentlaw expresses disdain for the dead matatute and requires courts to (bd) “Controlled substance ana|og" has the meaning given in
construeit narrowly andrestrict its application whenever possible. Havlicek/Fleisher
Enterprisenc. v Bridgeman788 F Supp. 3891992). $.961.01 (4m)
tln ordet( to render awignetss irLcc;\anpetetrat ugderdthistse%ti%n, HWSG,t hg)wt:hl) " (c) “Drug” has the meaning specified in4$0.01 (10)
atransaction or communication between the decedent and the witness; e witnes u : ”
has an interest in theatterat hand; and 3) the liability or cause of action of the party Ed) Restrictedcontrolled substance” means any of the follow
advocatingincompetency arose through, from, or under the deceased. Schimpihg:
Gerald,Inc.52 F Supp. 2d 97§1999). B ;
TheWisconsin Deadmas’Statute: The Last Survivingestige of an Abandoned 1. A controlled substance includedschedule | under cB61

CommonLaw Rule. Stevens. 82 MLR 281 (1998). otherthan a tetrahydrocannabinol.
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2. A controlled substance analog, as defiired. 961.01 0.08is prima facie evidence that the person had an alcohel con

(4m), of a controlled substance described in subd. centrationin the range specified in 33.33(4c) (a) 3,30.681 (1)
3. Cocaine or any of its metabolites. (bn), 346.63 (2m)or350.101 (1) (cpr an alcohol concentration
4. Methamphetamine_ above0.0 under s346.63 (7)
5. Delta-9-tetrahydrocannabinol. (2) The concentration of alcohol in the blood shall be taken

(1g) In any action oproceeding in which it is material to primafacie to be three—fourths tfie concentration of alcohol in

provethat a person was under the influence of an intoxicant or g urine. ) o
a prohibited alcohol concentration or a specified alcohok con (3) If the sample of breath, blood or urine was not taken within
centrationwhile operating or driving a motor vehiate, if the 3 hours after the event to be proved, evidence of the amount of
vehicleis a commercial motor vehicle, on duty time, while operaglcoholin the persors blood or breath as shown by the chemical
ing a motorboat, except a sailboat operating under sail aloagalysisis admissible only if expert testimony establishes its pro
while operating a snowmobile, whileperating an all-terrain bative value and may be given prima facfeetfonly if the eflect
vehicle or while handling a firearm, evidence of the amount d$ established by expert testimony
alcoholin the persors blood at the time in questioss shown by (4) The provisions of thisection relating to the admissibility
chemicalanalysis of a sample of the persoofood or urine cevi-  of chemical tests for alcohol concentration or intoxicatiofoor
denceof theamount of alcohol in the perssrbreath, is admissi  determiningwhether a person had a detectable amount of a
ble on the issue of whether he or she was under the influenceefirictedcontrolled substance in his or her blood shall not be
anintoxicantor had a prohibited alcohol concentration or a spe@onstruedas limiting the introduction of any other competent evi
fied alcohol concentration if the sample was taken within 3 howjgncebearing onthe question of whether or not a person was
afterthe event to be proved. The chemical analysis shall be giY§fHerthe influence of an intoxicant, had a detectable amount of
effectas follows without requiring any expert testimony as 10 itgrestricted controlled substance in his or her blood, had a speci
effect: _ fied alcohol concentration, or had an alcohol concentration in the
(a) The fact that the analysis shows that the pemadran alco  rangespecifiedin s.23.33 (4c) (a) 330.681 (1) (bn)346.63 (2m)
hol concentration of more than 0.0 but less than 0.08lévant or 350.101 (1) (c)
evidenceon the issue of being under the combined influence Ofistory: 1971 c. 491973 c. 1021981 c. 20184 1983 a. 74459, 1985 a. 146
alcoholand a controlled substance;@ntrolled substance analogs.8; 1985 a. 331337, 1987 a. 3399, 1989 a. 1051991 a. 2771995 a. 436448, 1997

or anyotherdrug, but, except as provided in @) or sub(1m), 2 35 1982003 a. 3097, 2005 a. 8
is not to be given any prima facicadt. A blood sample taken under s. 346.71 (2) and forwarded to the department of trans

] . . portationis admissible in evidence. LuedtkeShedivy51 Wis. 2d 1.0, 186 N.W2d
(b) Except with respect to the operatioraafommercial motor 220(1971).
vehicleas provided in pafd), the fact that the analysis shows that Administrationof a blood or breath test does not violate a deferglaritilege
the person had an alcohol concentration of more than 0.04 but F@&ﬁs’self—mcnmmaﬂon. State.\Driver, 59 Wis. 2d 35207 N.W2d 850(1973).
. . . S enblood alcohol content is tested under statutory procedures, results of the test
than0.08 is relevant evidence on tissue of intoxication or an are mandatorily admissibleThe physical sample tested is not evidence intended,

alcoholconcentration of 0.08r more but is not to be given anyrequired,or even susceptible of being produced by the state under s. 971228 (4)
primafacie efect. (5). State vEhlen,119 Ws. 2d 451351 N.W2d 503(1984).

. Failureto timely notify aperson of the right to an alternative blood test for intexica
(c) The fact that the analysis shows that the pefmadran alco tion does not déct the presumption of validity for a propediven blood test and is

hol concentration of 0.08 or more is prima facie evidencehat notgrounds for suppressing the test results. Coofriane vGranum203 Ws. 2d
or she was under the influence of an intoxicant and is prima fagh& 551 N.W2d 859(Ct. App. 1996)95-3470

evidencethat he or she had an alcohol concentration of 0.08 or ) ) )
more. 885.237 Presumptions as to operation and registra -

(d) The fact that the analysis shows that the person had an a]“%] of motor vehicle. (1) The fact that a motor vehicle
t

hol concentration of 0.04 or more is prima facie evidencetthat 0catedon a highwayas defined in $340.01 (22)is primafacie

or she was under the influence of an intoxicant with resxmecte"'dencefor purposes of ct841, that the motor vehicle has been

operationof a commercial motor vehicle and is prima facie evPPeratedn a highway by the owner

dencethat he oshe had an alcohol concentration of 0.04 or more. (2) Notwithstandings.341.04 the fact that an automobile or
(1k) In any action or proceeding in which it is material tomotortruck having a registered weight of 8,000 pounds or less is

provethat aperson had a detectable amount of a restricted cdpcated on a highwawps defined in $340.01 (22)and is not dis

trolled substance in his or her blood while operating or drivingRiaying valid registration plates, a temporageration plate or

motorvehicle or if the vehicle is a commercial motor vehicle, opther evidenceof registration as provided under3g1.18 (1)is

duty time, while operating a motorboat, except a sailoparat  primafacie evidence, for purposes of @41, that the vehiclés

ing under sail alone, while operating a snowmobile, while oper&nunregistered or improperly registered vehicléis subsection

ing an all-terrain vehicle, or while handling a firearm, dreemi  doesnotapply to violations of ordinances enacted unda#$.65

cal analysis of a sample of the persoblood shows that the butthis subsection does apply to violati@irdinances enacted

personhad a detectable amount of a restricted controlled subders.341.65 2003 stats.

stancen his or her blood, the court shall treat the analysis as priméistory: 1991 a. 2331997 a. 271999 a. 802005 a. 185

facie evidence on the issue of the person having a detectable

amountof a restricted controlled substance in his or her blo&B5.24 Actions for public moneys, immunity . (1) No

without requiring any expert testimony as to itfeef. wit_nessor_party in an actiobrought upon the k_)qnd_of a public
(Im) In any action under €3.33 (4c) (a) 330.681 (1) (bn) Officer, or in an action by the state or any municipality to recover

346.63 (2m)or (7), or350.101 (1) ()evidence of the amount of Public money received by or deposited with the defendant, or in

alcoholin the persors blood at the time in questicas shown by any action, proceeding or examinationstituted by or in behalf

chemicalanalysis of a sample of the persoplood or urine oevi- Of the state oany municipalityinvolving the oficial conduct of

denceof theamount of alcohol in the perssrbreath, is admissi anyofficer thereof, may be excused from testifying on the ground

ble on the issue of whether he or she had an alcohol concentratisi his or her testimony may expose him or her to prosecution for

in the range specified in23.33 (4c) (a) 330.681(1) (bn)346.63 anycrime or forfeiture. No person may be prosecuted or subjected

(2m), or 350.101 (1) (c)or an alcohokoncentration above 0.0 to any penalty or forfeiture for or aaccount of testifying or pro

unders.346.63 (7)if the sample was taken within 3 hours after thducing evidence, documentary or otherwiselie action, pro

eventto be proved. The fact that the analysis shows that the perseadingor examination, except a prosecution for perjury com

hadan alcohol concentration of more than 0.0 but not more thanitted in giving the testimony
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(2) The immunity providedunder sub(1) is subject to the of the payments made. Any rightsaantribution between joint

restrictionsunder s972.085 tort—feasorshall be determined on the amount of the verdict prior
History: 1989 a. 122 to reduction because of a settlement or advance payment.
. . . I (4) Theperiod fixed for the limitation for the commencement
885.25 State actions vs. corporations or limited  liabil - of actions shall be as provided by883.12

ity companies. (1) No corporatiqn or limited liability Com History: 1975 c. 327421; 1979 c. 323
panyshall be excused from producing books, paperstsacir A property payment under s. 885.285 (1) extehadimitation under s. 893.12,
tracts,agreements, records, files documents, in its possessionbUttonH if made Wétgﬂstﬁ S—ggggg?glo&swg?fﬁ ((Clg-AAbrallhgﬂfs”;WaUkee
H H . utual Insurance S. . . App. .

or .under its C.OntrOL I.n obediente the sgbpoena} Qf an.y court_ 0 . To be a payment under s. 885.285 that will toll or extend the statute of limitations,
officer authorized to issue subpoenas, in any civil action whichdgayment must be related to fault or liabiligurney vHeritage Mutual Insurance
now or hereafter may be pending, broubkitthe state against it COTﬁSS Wis. 2[;1 6tﬁ 5%3fN-V(\112dt193((1Ct- lApp- _1d994)- dical maloract o of

H . H ewalver py the detenaant medical provider in a medical malpractice action o
to re(.:over license fees, taxes, penaltles or forfeltoras_,enforce the copayment portion of the amount due for the pldistihedical treatment did not
forfeitures,on the ground or for the reason tkia testimony or constitutea payment under s. 885.285 or 893.18ung v Aurora Medical Center

evidence documentary or otherwise, required of it, may subje€p04W! App 71,272 Ws. 2d 300679 N.W2d 549 03-0224
it to a penalty or forfeiture, or be excused from making a tr%%5.365 Recorded telephone conversation, (1) Evi-

answerunder oathby and through its properly authorizedicgr ; . . .

or agent, when requirel law to make such answer to any pleadnlenceobtalned as the result of the use of voice recording equip

ing in any such civil action upon any such ground or for such rdgentfor recording of telephone conversations, by way of inter
ception of a communication or in any other mannghall be

son. . oo . . o A
2) No off lerk | ¢ totally inadmissible in the courts of this state in civil actions,
(2) No officer, clerk, agent, employee or servant of 80¥p6 ey ceptas provided in s€68.28t0 968.37

ration or limited liability company in any suchction may be - .
excusedfrom attending or testifying or from producing books, 2 Subsecuor(p shall n(?t apply where: .
paperstariffs, contractsagreements, records, files or documents, (&) Such recording is madie a manner other than by intereep
in his or her possession or under his or her control, in obediefl§ and the person whose conversation is being recorded is
to the subpoena of any court in which any such civil action is-peff@formedat that timethat the conversation is being recorded and
ing or before any dicer or court empowered or authorized to také'atany evidence thereby obtained may be used in a colam/pf
depositionor testimony in any such action, in obedience to tHf Such recordings made through a recorder connector provided
subpoenaf the oficer or court, or of any @iter or court empow by the telecom_mu_nlcatlons _utlllty as d_eflneq ins6.01 (10)pr
eredto issue a subpoena in that behalf, on the grouful tire rea & telecommunications carrier as defined in186.01 (8m)in
sonthat the testimony or evidencgpcumentary or otherwise, a_cc_ordance/wth its tarifis and_whlch automa_tlcally produces a
requiredof him or heymay tend to incriminate him or her or supdistinctiverecorder tone that is repeated at intervalagpgfroxi

ject him or her to a penalty orfarfeiture, but no such titer, Mately15 seconds; o y
clerk, agent, employee or servant shall be prosecuted, or subjected) The recording is made by a telecommunications utility as
to any penalty or forfeiture, for or on account of testifying or prglefinedin s.196.01 (10)a telecommunications carrier as defined
ducing evidence, documentary otherwise, before the court orin s.196.01 (8mor its oficers or employees for the purpose of
officer, or any court or dicer empowered to issue subpoena iRr incident to the construction, maintenance, conduoperation
thatbehalf, or in any such case or proceeding except a prosecudibthe services and facilities of such public utilities{athe nor

for perjury or false swearing in giving the testimony mal use by such publiatilities of the services and facilities fur
(2m) The immunity provided under suf2) is subject to the Nishedto the public by such public utility; or
restrictions under €72.085 (c) The recording is made by a fire department or law enforce

(3) In case of the failure or neglect of any corporation o lirfnentagency to determine violations of, and in the enforcement of,
ited liability company or of any such diter, clerk, agent, S: 9,41-1_3 ] .
employeeor servant, o produce any such book, papeif, con- gglstory. 1971 c. 405.93; 1977 c. 17%.168 1985 a. 2971987 a. 3991993 a.
tract,agreement, record, file or document, secondary evidence of
the contents of any or either of the same may be given, and s8&5.37 Interpreters in municipal courts and  adminis -
secondaryevidence shall be of the same force arectfas the trative agency contested cases. (1) (b) If a municipal
original. courthas notice that a person who is a juvenile or parent subject
History: 1989 a. 1221993 a. 12 to ch.938 or who is a witness in a proceeding uncte©38, has
Sincethe immunity that attaches under s{@).or s. 77.61 (12), is merely coexten g language dffculty because of the inability tspeak or under

sive with a defendars' rights againsself-incrimination, which does not attach to the ; P . .
recordsof a corporation, a defendasitlaimof immunity for delivering corporate StanNdEnglish, has a hearing impairment, is unable to speak or has

recordshas no merit. State Alioto, 64 Ws. 2d 354219 N.W2d 585(1974). a speech defect, the court shall make a factual determination
whetherthe language ditulty or the hearing or speaking impair
885.285 Settlement and advance payment of claim for mentis suficient to prevent the individual fromommunicating
damages. (1) No admission ofiability shall be inferred from with his or her attorneyeasonably understanding the English tes
the following: timony or reasonably being understoodEnglish. If the court

(a) A settlement with or any payment made to an injured petetermineghat aninterpreter is necessatye court shall advise
son,or to another on behalf of any injured person, or any persthe person that he or she has a right to a qualified interpreter and
entitledto recover damages on account of injurgleath of such that, if the person cannotfafd one, an interpreter will be pro
person;or vided for him or her at the publis’expense. Any waiver of the

(b) A settlement with or any payment made to a person or dght to an interpreter is fctive only if made voluntarily in per
the persons behalfto another for injury to or destruction of prop SON.in open court and on the record.
erty. (2) A municipal court may authorize the use of an interpreter

(2) Any settlement or payment under s(ih).is not admissible N actions or proceedings in addition to those specified in(sjb.
in any legal action unless pleaded as a defense. )

(3) Any settlement or advance payment under &litshallbe (3) (@) In this subsection: .
credited against any final settlement or judgment betwesrar 1. “Agency” includes any ditial, employee or person acting
ties. Upon motion to theourt in the absence of the jury and o®n behalf of an agency
submissiorof proper proof prior to entry of judgmeon a verdict, 2. “Contested case” means a proceeding before an agency in

the court shall apply the provisions of895.045and then shall which, after a hearing required by lasubstantiainterests of any
reducethe amount of the damages so determimgthe amount partyto the proceeding are determined or adversébgtd by a
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decisionor order in the proceeding and in which the assertion by (c) “Qualified interpreter” means a person who is able to do all
oneparty of any such substantial interest is denied or controvertgdhe following:

by another party to the proceeding. 1. Readily communicate with a person who has limited-Eng
(b) In any administrative contested case proceeding beforésh proficiency

state,county ormunicipal agencyif the agency conducting the 2. Orally transfer the meaning sfatements to and from Eng
proceedinghas notice that a party to the proceeding has a languagk and the language spoken by a person who has limited English
difficulty because of the inability to speakunderstand English, ﬂroficiencyin the context of a court proceeding.

hasa hearing impairment, ignable to speak or has a speech 3 Readily and accurately interpret for a person who has lim
defect,the agency shall make a factual determination of whethgry pngjish proficiencywithout omissions or additions, in a man
thelanguage dffculty or hearing or speakingipairment is siF oy that conserves the meaning, tone, and style of the original
cientto prevent the party from communicating with others; régiatementincluding dialect, slang, and specialized vocabulary

sonablyunderstanding the English testimony or reasonably being . .
understoodn English. If the agency determines that an interpreter (2) Thesupreme court shall establish grecedures and pell

; : iesfor the recruitment, training, amertification of persons to act
gringeh(ﬁ(s)s: fmﬁfﬁ%ﬁﬂ%ﬁeﬂ;ﬁ;'rsfo;hs?dﬁﬂgttﬁg ;;r;h;bnas as qualified interpreters in a court proceeding and for the fees
ity to pay and the other needs of fizty the agency may provide imposedfor the training and certification, and for the cooreina
for an interpreter for the party at the pulsliexpenseAny waiver tion, discipline, retention, and training of those interpreters. Any
of the right to an interpreter isfe€tive only if made at the admin ferciesi(i:orilecr:]tdedrur;%egékgsgbsectlon shall be credited to the appro
istrative contested case proceeding. priationunder sz0. (2) (gc)

(3m) Any agencymay authorize the use of an interpreter in (3) (a) In criminal proceedingand in proceedings under ch.

contestectase proceeding for a person who is not a party but w] 51,55, 0r938, if the court determines that the personiitas
hasa substantial interest in the proceeding. ited English proficiency and that an interpreter is necessagy

7 . courtshall advise the person ttra or she has the right to a quali
(4) (a) The necessary expense of furnishing an interpreter fiq interpreter and that, if the person cannéarafone, an inter
anindigent person in a municipal court shall be paid by the munjgreterwill be provided at the publis’expense if the person is one

ipality. of the following:
(b) The necessary expensefifnishing an interpreter foran 1. A party in interest.

indigent party under sul3) shall be paid by the unit of govern . . e .
ment for which the proceeding is held. 2. A witness, while testifying in a court proceeding.

(c) The courtor agency shall determine indigency under this 3. An alleged victim, as (_1ef|ned |n950.02_ (‘.1)
section. 4. A parent or legal guardian of a mingarty in interest or the

(5) (&) If a municipal court under sukl) (b) or (2) or an legalguardian of a party in interest.

agencyunder sub(3) decides to appoint an interprettite court | 5. Anotrr:er Eerson tcted by the proceedin%ﬁ,the court
or agency shall follow the applicable procedure under(pjor etermineghat the app0|ntment is necessary an approprlate.
(c). (b) The court may appoimhore than one qualified interpreter

(b) The department of health and family services shalh 1N & court proceeding when necessary o
tain a list of qualified interpreters for use with persons who have (€) If a persorwith limited English proficiencyas defined in
hearingimpairments. Thelepartment shall distribute the list,Sub.(1) (b) 2, is part of a jury panel in a court proceeding, the court
uponrequest and without cost, to courts and agencies who mei@llappoint a qualified interpreter for that person.
appointinterpreters. If an interpreter needs to be appointed for a(d) If a person with limited English proficiency requests the
personwho has a hearing impairment, the court or agency shafisistancef the clerk of circuit courts regarding a legal proeceed
appointa qualified interpreter frorthe list. If no listed interpreter ing, the clerk may provide the assistance of a qualified interpreter
is available or able tmterpret, the court or agency shall appointo respond to the perseninquiry.

asinterpreter another person who is able to accuratetymunt (e) A qualified interpreter appointed under tisisbsection
catewith and convey information to and receive information frommay, with the approval of the court, provide interpretervices
the hearing—impaired person. outsidethe court room that are related to the court proceedings,

(c) If an interpreteneeds to be appointed for a person with ancluding during court-ordered psychiatric or medical exams or
impairmentor difficulty not covered under pafb), the court or mediation.
agencymay appoint any person the court or agency decides is(f) A court may authorize the use of a qualified interpreter in
qualified. actions or proceedings in addition to those specified in(g@ar
S 885371008 . 2601987, 27 1095 5. 28672010 1203 0126 (19031896 4. (4) () The court may accept theaiver of the right to a qual
77,2001 a. 16 fied interpreter by gerson with limited English proficiency at any
A court has noticef a language ditulty when it becomes aware that a defen pointin the court proceeding if the court advises the person of the

dant'sdifficulty with English may impair his or her ability to communicate withir  natyreand efect of thewaiver and determines on the record that
sel,to understand testimongr to be understood in English and does not hinge o

n h L .
requestfrom counsel for an interpreteState vYang,201 Ws. 2d 725549 N.W2d _t'a"'ewawer has been made knowingiytelligently and voluntar
769 (Ct. App. 1996)95-0583 ily.

L (b) At anypoint in the court proceeding, for good cause, the
885.38 Interpreters in circuit and appellate  courts.  personwith limited English proficiency may retratis or her

(1) In this section: _ waiver and request that a qualified interpreter be appointed.
(a) “Court proceeding” means any proceeding before a court(s) Every qualified interpreterbefore commencing his or her
of record. dutiesin a court proceeding, shall take a sworn oath that he or she

(b) “Limited English proficiency’means any of the following: will makea true and impartial interpretation. The supreme court
1. The inability because of the use of a language other th&ky approve a uniform oath for qualified interpreters.
English,to adequately understand or communicafiecéfely in (6) Any party toa court proceeding may object to the use of
Englishin a court proceeding. any qualified interpreter fogood cause. The court may remove
2. The inability due to a speech impairment, hearing los8, qualified interpreter for good cause.
deafnessgeaf-blindness, or other disabilitp adequately hear  (7) Thedelay resulting from the need to locate and apgoint
understandor communicate &ctively in English ira court pre  qualified interpreter may constitute good cause for the court to toll
ceeding. thetime limitations in the court proceeding.
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(8) (a) Except as provided in pdb), the necessary expensesn determining whether to approve a videotape trial, the trial
of providing qualified interpreters to indigent persons \itfited  judge, after consultation with counsel, shall consider tiost
Englishproficiency under this section shall be paid as follows:involved, the nature of thaction, and the nature and amount of

1. The countyin which the circuit court is located shall paytestimony. The trial judge shall fix a date prior to the date of trial
theexpenses in all proceedings before a circuit court and whentHeenall recorded testimony must be filed with the clerk of court.

clerk of circuit court uses a qualified interpreter under &)d(d). (4) TrRIAL RECORD. At trial, videotape depositions and other
The county shall be reimbursed as provided ii@58.19 (8)for  testimonypresented by videotape shall be reported.
expensepaid under this subdivision. History: Sup. Ct. Orde67 Wis. 2d 585 xii (1975);1975 c. 2181987 a. 403
: Judicial Council Committee’s Note, 1975Sub. (1). The definition of depesi
2. The courpf appeals shall pay the expenses in all proceet%nsis meant to include adverse examinations pr(io)r to trial. P

ings before the court of appeals. Sub.(2). This subsectioanticipates that certain other evidence, such as the scene

3. The supreme court shall pay the expenses in all procegign accident or the lifestyle of an accident victim, may be presented at trial by means
ings before the supreme court. of videotape. This provisiowould also allow the majority of a trial to be conducted

. _ by means of videotape.
(b) The state public defender shall pay the expenses for inteiSub.(3). This subsection would authorize an entire videotape trialsndsin.

iati i i i i cha trial could only occur upon the approval of all parties and the presiding judge.
pretersassisting the state pUb“C defender in representing an Iri}piapropriate safeguards are included to ensure that this provision eukkd only

gentperson in preparing for court proceedings. whenclearly appropriate. Procedure for a videotape trial is subjeagreement

History: 2001 a. 162003 a. 33 amongthe parties and the court.

A court has noticef a language ditulty when it becomes aware that a defen  Sub. (4). This subsecti@stablisheshat matters presented by videotape at trial
dant'sdifficulty with English may impair his or her ability to communicate witlir  aremade a part of the trial record in anticipation pbasible appeal. [Re Ordefeaf-
sel,to understand testimopgr to be understood in English and does not hinge ontave Jan. 1, 1976]
requesfrom counsel for an interpreteBtate vYang,201 Ws. 2d 725549 N.w2d

769 (Ct. App. 1996)95-0583 . . - .
Whenan accused requires an interpreter and witnesses are to testifyéiga 885.43 Notice of V|de0tape dePOS'Uon' Every notice for

languagethe better practice may be to have 2 interpreters, one for the accusedhi@itaking ofa videotape deposition and subpoena for attendance
onefor the court. State Santiagoa06 W, 2d 3596 N.W2d 687(1996) 941200  at @uch deposition shall state that theposition is to be visually

air trials require comprehension of the spoken word by parties, witnesses, .
fact-finders. A witnesss comprehension fafcts the analysisf whether a trial court ?8 ordedand preserved pursuant to the provisions 0885.44
cut of cross—examination prematurel@tate vYang, 2006 WI App 4890 Ws. 2d  and885.46

235 712 N.w2d 400 05-0817 History: Sup. Ct. Orde67 Wis. 2d 585 xii (1975); Sup. Ct. Ordef41 Ws. 2d
Injusticein any Language: the Need for Improved Standards GoveGongt XXVII(lggD up ° S Sxii ); Sup ®

roomnterpretation in \Af;consin_. Pantoga. 82 MLR 601 (1999). ) Judicial Council Committee’s Note, 1975:This provision recognizes that there
SeHabla Everyth|7ng. The Right to an Impartial, Qualified Interpre®raiza.  shouldbe adequate notice thatleposition by videotape is to be taken. The section

Wis. Law. Sept. 1997. . . requiresthat the notice make reference to the provisions on filing and preserving of
New Interpreter Code of Ethics. LamelasisWwaw March 2003. videotapedepositions. [Re Orderfettive Jan. 1, 1976]

Judicial Council Note, 1988Videotape depositions are no longer required to be
filed in court. [Re Order &ctive Jan. 1, 1988]

SUBCHAPTERII _ N
885.44 Videotape deposition procedure. (1) OFFICIAL.
VIDEOTAPE PROCEDURE ggj4eggapedepositions may be taken by persons authorized by s.

885.40 Applicability. Sections85.40to 885.47apply to all (2) REQUIREDINFORMATION. The deposition shall begin by the

trial courts of record in this state in the receipt and utilization operatorstating on camera: . .
testimonyand other evidence recorded on videotape and to the(2) The operatds name and business address;

review of cases on appeal where the record on appeal contains te¢b) The name and business addregb@bperatds employer;
timony or other evidence recorded on videotape. Tles&ons (c) The date, time and place of the deposition;

arenot intended to preclude bmit the presentation of evidence  (d) The caption of the case;

by other technical procedures. ; .
History: Sup. Ct. Order67 Ws. 2d vii (1975). (e) The name of the witness; and

Judicial Council Committee’s Note, 1975:The contents of these rules are not  (f) The party on whose behalf the deposition is being taken.
meantto exclude present practice whereby movies and photographs are introducgsunselshall identify themselves on camera. The person before
into evidence in appropriate situations. [Re Ordfrotifve Jan. 1, 1976] P . . . .

Sections385.40 to 885.47 did not apply to police videotape of a didmkr. State whomthe deposmon IS t?"ke“ shall then Idemlfy himself or herself
v. Haefer 110 Ws. 2d 381328 N.W2d 894(Ct. App. 1982). andswear or dfrm the withess on camera. At the conclusidén

Legal applications of videotape. Benowitz, 1974 WBB No. 3. the deposition the operator shall state on camera that the deposi

tion is concluded. When the lengththe deposition requires the

885.41 Definitions. (1) ViDEOTAPING. Videotaping is a use of more than one tape, the end of each tape and the beginning

visual or simultaneous audiovisual electronic recording. of each succeeding tapshall be announced on camera by the
(2) OperATOR. Operator means a person trained to opera@gerator.

video equipment and may be arficial qualified under s804.03 (3) CamERA. More thanone camera may be used, either in
History: Sup. Ct. Order67 Ws. 2d vii (1975)71987 a. 403 sequenc®r simultaneously

Judicial Council Committee’s Note, 1975The definition of videotaping receg . .
nizes that videotaping can be used for visual purposes with no audio recording pres(4) TIMING OF DEPOSITION. The deposition shall be timed by
ent. The definition of operator recognizes thatoperator of videotape equipmenta date—time generator which shall sheantinually each hour

could be the same individual beforehom depositions can presently be taken as.: e
authorizecby s, 804.03. [Re Orderfettive Jan. 1, 1976] minuteand second of each tape of the deposition.

(5) OsJecTioNs. Objections may benade as provided in s.

885.42 When available. (1) DeposiTions. Any deposition 804.05(4) (b).
may be recorded by audiovisual videotape withostesographic (6) SusmiISSION TO WITNESS. After a videotape deposition is
transcript. Any party to the action may arrange the party taken,submission of the videotape to the witness for examination
expenseto have a simultaneoustenographic record made.is deemed waived unlesach submission is requested by the wit
Exceptas provided by s885.40t0885.47 ch.804 governing the ness.
practiceand procedure in depositions and discovery shall apply (7) CERTIFICATION OF ORIGINAL VIDEOTAPE DEPOSITION. The

(2) OTHER EVIDENCE. Such other evidence as is appropriatgificial before whom the videotape deposition is taken shall cause
may be recorded by videotape and be presented at a trial. g written certification to be attached to the original videotape. The

(3) ENTIRETRIAL TESTIMONY AND EVIDENCE. Al trial proceed  certification shall statethat the witness was fully sworn or
ings,including evidence in its entiretsnay be presented atraal  affirmed by the oficial and that the videotage a true record of
by videotape upon the approval of all parties and thejtrilje. thetestimonygiven by the witness. If the witness has not waived
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theright to a showing and examinationtb& videotape deposi | Sub.(11) requires that any editing of a videotape deposition required by a ceurt rul

: ; [ e ; ing favorably on an objection can only be done by a court.ottlatso requirethat
tion, the witness shall also sign the certification. the parties and the objecting witness receive caglié®sth the cours ruling on objec

(8) CERTIFICATION OFEDITED VIDEOTAPE DEPOSITION. The ofi-  tionsand order for editing.
cial who edits an original videotape deposition shall attach a writ Sub-(12) sets out the alternatives that the court may use in ordering editing of a
ten certification to the edited copy of the videotape depositioﬁsgﬁz?gg%%sgmhgf Is included to facilitate the most expeditious anddepet
The certification shall state that. tf.wlltlﬂ.g complies Wlth Fhe rul  sub.(13). Access to videotape recordings after filing is by court order and subject
ings of the court and that the original videotape deposition has trgerms prescribed by the court in order to protect the integrity of such recordings.

beenaffected by the editing process. Sub.(14). Objections to a videotape deposition not previously resolved that are
X X X madeat trial must be made prior to the actual showing of the videotape at the trial.
(9) MoTIONS ON OBJECTIONS. Motions forruling upon obje€  This procedure assures timely raising of objections.QReer efective Jan. 1, 1976]

tions shall be made with the court within 30 days of recording ofJudicial Council Note, 1988.Videotape depositions, like other discovery docu
; i it : ; ts,areno longer required to be filed in court. See s. 804.01 (6), Stats. [Re Order
mg\égﬁioetsape deposition or within a reasonable time stipulated BZta8 520 " 1088]

(11) RuLING oNOBJECTIONS. In ruling on objections the court 885.45 Videotape costs; depositions and trials.
may view the entire videotape or pertinent parts thereof, listen(tt) The expense of videotape as a material shall be borne by the
anaudiotape of the videotape sound track, or direct the objectif@ponent.

partyto file a partial transcript. The court shall make written ru (2) Thereasonable expense of recording testimony on video
ings on objections and amderfor editing. Copies of the cowst’ ﬁaé)eshall be costs in the action
{ .

rulings and order for editing shall be sent to the parties and (3) The expenseof playing the videotape recording at trial
objectingwitness. . . shallbe borne by the proponeuitthe testimony If the proponent
(12) EDITING ALTERNATIVES. (a) Theoriginal videotape shall s enitied to costs, the expense uritiés subsection shall be costs
not be afectedby any editing process. In its order for editing thg, the action, not to exceddr each witness or expert witness the
courtmay do any of the following: . maximumallowable cost for witness fees under@sst.04 (2)and
1. Order the dicial to keep the original videotape intact an14.67(1) (b)and(c).
makean edited copy of the videotape that deletes all references 1Q4) The expense of an audio reproduction of the videotape

objectionsand objectionable material. ~ recordingsound track used by the court in ruling asjections
2. Order the person showing the original videotape atttrial shallbe costs in the action.

suppresshe objectionable audio portions of the videotape. (5) The expense of playing the videotape recording for the
3. Order the person showing the original videotape atttrial purposeof ruling upon objections shall be borne by one or more
suppresshe objectionable audio anitieo portions of the video partiesas apportioned by the court in an equitable manifigne
tape. party bearing the expense is entitled to costs, the expense under
(b) If the court enters an order under. (& 2, it shall, in jury this subsection shalbe costs in the action in an amount deter
trials, instruct thgury to disregard the video portions of the-preminedby the court.
sentation when the audio portion is suppressed. (6) Theexpense of producing the edited version of the video
(c) If the court enters an order under.6ay 3, it shall, in jury tape recording shall be costs in the action, provided that
trials, instruct the jury to disregamhy deletions apparent in theexpenseof the videotape, asraaterial, shall be borne by the pro
playing of the videotape. ponentof the testimony
(13) CoPYINGAND TRANSCRIBING. (@) Upon the request of any (7) Theexpense of a copy of the videotape recordingthed
party or other person authorized by the court, tliieiaf shall pre  expenseof an audiotape recording of the videotape sound track
vide, at the cost of the party or person, a copy of a depositionshall be borne by the party requesting the copy
theform of a videotape, a written transcript, or an aud@rding. History: Sup. Ct. Order67 Wis. 2d vii (1975)1983 a. 256

_ (b) When an dicial makes a copy of the videotageposition 0% £o4C SRR Drocedure, Costs are alocate in an cqutable manner
in the form of a videotape or audio recording, thiciafl shall  betweerthe proponent and the court or are considered costs in the action. [Re Order
attacha written certification to theopy The certification shall effectiveJan. 1, 1976]

statethat the copy is a true record of the videotape testimony of ) ) )
thewitness. 885.46 Videotape custody and preservation.  Theoffi-

(c) When an dfcial makes acopy of the videotape depositiondal shall maintain secure and proper storage of the original-video
in the form of a written transcript, thefiofal shall attach a written t@P€recording and any edited videotape recording until:
certificationand serve the transcript pursuant t8@&.05 (7) (1) The final disposition of the cause where no trial is had;

(14) OBJECTIONSAT TRIAL. Objections made at trial which _ (2) The expirationof the appeal period following trial, pro
havenot been waived or previously raised and ruled upon shall\ided no appeal is taken;
madebefore the videotape depositiorpigsented. The trial judge  (3) Thefinal determination of the cause if appeal is taken.
shallrule on such objections prior to the presentation ofitteo History: Sup. Ct. Orde67 Ws. 2d 585vii (1975); Sup. Ct. Ordel41 Ws. 2d
tape. If an objection is sustained, that portion of the videotap&: (1987).

. . . . . Judicial Council Committee’s Note, 1975:Sub. (1). One of the advantages of
containingthe objectionable testimonghall be deleted in the videotapés its possibleeuse in other legal proceedings but the proponent of any vid

mannerprovided in sub(12). eotapetestimony retains the responsibility for submitting a recordinguficient
History: Sup. Ct. Orde67 Wis. 2d vii, xiii (1975);1975 c. 218Sup. Ct. Order ~ quality.
141Wis. 2d xxxvi;1999 a. 85 Sub.(2). Release of videotape recordings may be done only byairtter court.

Judicial Council Committee’s Note, 1975:Subs. (2) through (5) set out the Suchrelease may only occur after completion of the proceeding for which the video
mechanicaprocedures for the taking of a videotape deposition. These procedui@gehas been used. [Re Ordefeetive Jan. 1, 1976]
areincluded to ensure uniformity throughouisabnsin. In addition, they ensure
properidentification of the contents of\adeotape deposition and protect agains . ;
tampering. Sub. (5) is not intended afect the provisions in other statutes on 0bject885'47 Videotape playback equipment. (1) PravBAck

tionsbut is included as part of videotape deposition procedure to facilitate possiBlRUIPMENT. Each court may establish rules providing forataait
edgmg.(g)t is basedlonast:mllar Oh_lﬁ rule.I devocii e Iajoity of i ability of playback or reproducing equipment. Such rules shall
ub.(6) contemplates that, as with regular depositions, te laajority of wit ; ; ini
nessesat a videotape deposition do not desire to review the deposition uponptléoyldemr an adeq“"’!‘e'y trained operatdvinimum playba.Ck
completion. equipmentshall bea videotape player of a commonly available
Subs.(7) and (8) sebut the procedure for certification of a videotape depositiortype and one monitor having at least a 14 inch diagonal screen.
Certificationby the dficial taking the deposition must also be made of a copy or aud@ g|or equipment is not required. If a party uses videotape which
recordingof a videotape deposition and of an edited version of a deposition. . t tiblavith th ilabl lavback . t th
Sub.(9) allows for an expansion of time for motions on videotape objectitimes if IS no compa 1olewvi e aYa' avle playbac eqUIpmen » the party
partiesstipulate to the additional time. shall furnish playback equipment or convert the videotape te a for
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mat compatible with the available playback equipment at the

party’s expense, which shall not be opaable as costs.

History: Sup. CtOrder 67 Ws. 2d xiii (1975);1975 c. 218Sup. Ct. Orderl01
Wis. 2d xi (1981); Sup. Ct. Ordet41 Ws. 2d xxxv (1987).

Judicial Council Committee’s Note, 1975Sub. (2) [(1)]. Each court in idton-
sinis encouraged to establish rules for making available videotape playback er repro
ducing equipment. Such availability could be secured through purchase, leasing,
rental,or borrowing from another courEach court establishing such rules must pro
vide for a trained videotape operatfiRe Order dective Jan. 1, 1976]

885.47
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