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MISCELLANEOUS 895.01

CHAPTER 895

DAMAGES, LIABILITY , AND MISCELLANEOUS PROVISIONS
REGARDING ACTIONS IN COURTS

SUBCHAPTERI

DAMAGES, RECOVER, AND MISCELLANEOUS

PROVISIONS REGARDING ACTIONS IN COURS
895.01 What actions survive; actions not to abate.
895.02 Measure of damages against personal representative.
895.03 Recovery for death by wrongful act.
895.031 Recovery from estate of wrongdoer
895.035 Parental liability for acts of minor child.

895.448 Safety devices on farm equipment, ordinary negligence.

895.45 Service representatives for adult abusive conduct complainants.

895.455 Limits on recovery by prisoners.

895.457 Limiting felon’s right to damages.

895.46 Stateand political subdivisions thereof to pay judgments tedgainst
officers.

Indemnification of the Wéconsin State Agencies Building Corporation
andthe Wisconsin State Public Building Corporation.

895.47

895.037 Abortions on or for a minor without parental consent or judicial waiver 895.472 Indemnification of a financial institution.

895.038 Partial-birth abortions; liability

895.04 Plaintiff in wrongful death action.

895.043 Punitive damages.

895.045 Contributory negligence.

895.048 Recovery by auto or motorboat owner limited.

895.049 Recovenyby a person who fails to use protectheadgear while operating
certainmotor vehicles.

895.05 Damages in actions for libel.

895.052 Defamation by radio and television.

895.055 Gaming contracts void.

895.056 Recovery of money wagered.

895.057 Action against judicial dicer for loss caused by misconduct.

895.06 Recovery of divisible personalty

895.07 Claims against contractors and suppliers.

895.14 Tenders of money and property

895.28 Remedies not mged.

895.33 Limitation of suretys liability.

895.34 Renewal of sureties upon becoming iffisignt and efiects thereof.

895.345 Justification of individual sureties.

895.346 Bail, deposit in lieu of bond.

895.35 Expenses in actions against municipal and ottferen$.

895.36 Process against corporation or limited liability comparficer.

895.37 Abrogation of defenses in employee personal injury actions.

895.375 Abrogation of defense that contract was champertous.

895.42 Depositof undistributed money and property by personal representatives

andothers.
895.43 Intentional killing by beneficiary of contract.
895.435 Intentional killing by beneficiary of certain death benefits.
895.441 Sexual exploitation by a therapist; action for
895.442 Sexual exploitation by a member of the gleraction for
895.443 Physicalinjury, emotional distress, loss or damagedesefl by members
of certain groups; action for
895.444 Injury caused by criminal gang activity; action.for
895.445 Damage to certain machines; action for
895.446 Property damage or loss caused by crime; action for
895.447 Certain agreements to limit or eliminate tort liability void.

SUBCHAPTER Il
EXEMPTIONS FROM, AND LIMITATIONS ON, LIABILITY
895.475 Exemptionfrom civil liability for furnishing safetynspection or advisory
services.

895.48 Civil liability exemption; emeyency medical care.

895.4802Civil liability exemption; hazardous materials.

895.4803Civil liability exemption; information concerning paternity

895.481 Civil liability exemption; equine activities.

895.482 Civil liability exemption; ski patrol members.

895.483 Civil liability exemption; regional and local ergency response teams
andtheir sponsoring agencies.

Civil liability exemption; agencies, foster parents, treatment foster parents
andfamily—-operated group home parents.

Civil immunity exemption; reports of insurance fraud.

Civil liability exemption; employment references.

Liability exemption: furnishing safety services relating to child safety
restraintsystems.

Liability exemption; weight gain and obesity claims.

Notice of unauthorized acquisition of personal information.

Civil liability exemption: food donation, sale or distribution.

Civil liability exemption; equipment or technology donation.

Civil liability exemption: solid waste donation or sale.

Recreational activities; limitation of property owners’ liability

Participation in recreational activities; restrictions on civil liability
assumptiorof risk.

Sportshooting range activities; limitations on liabil@yd restrictions on
operation.

Civil and criminal liability exemption; tests for intoxication.

Liability exemption; notification of release.

Liability exemption; oil dischage control.

Civil liability exemption; anhydrous ammonia.

Liability exemption; handling of petroleum—-contaminased under con
tractwith the department of transportation.

Damages and immunity; unauthorized release of animals.

Liability exemption; use of special waste under public works contracts.

Liability exemption; disclosure of rule violations.
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DAMAGES, RECOVER, AND MISCELLANEOUS
PROVISIONS REGARDING ACTIONS IN COURS

895.01 What actions survive; actions not to abate.

(i) Causes of action for goods taken and carried away

(j) Causes of action for damages done to real or persstadd.

(k) Equitable actions to set aside conveyances of real estate.
(L) Equitable actions to compel a reconveyance of real estate.
(m) Equitable actions to quiet the title to real estate.

(n) Equitable actiongor specific performance of contracts

(1) In addition to the causes of action that survive at comman la@latingto real estate.

all of the following also survive:
(a) Causes of action to determine paternity

(o) Causes of action for wrongful death, which skalvive
the death of the wrongdoer whether or tite death of the wrorg

(b) Causes of action for threcovery of personal property ordoeroccurred before or after the death of the injured person.

the unlawful withholding or conversion of personal property

(2) An action does not abate by the occurrence of any event if

(c) Causes of action for the recovery of the possession of rta cause of action survives or continues.

estateand for the unlawful withholding of the possession of re

estate.

(d) Causes of action for assault and battery

(e) Causes of action for false imprisonment.

(f) Causes of action for invasion of privacy

(g) Causes of action fonaolation of s.968.31 (2m)or other
damageto the person.

(h) Causes of action for all damage done to the propgits
or interests of another

a

| History: Sup. Ct.Order 67 Wis. 2d 585760 (1975), 7711977 c. 1761987 a.
399 1993 a. 4811999 a. 85
Punitivedamages incident to damages for the pain arferisg of a decedent may
E)e aw)arded to the estate aigen vFord Motor Co97 Wis. 2d 260294 N.W2d 437
1980).

A paternity action may not be brought against a deceased putative Retemity
of N. L. B.140 Ws. 2d 400411 N.W.2d 144(Ct. App. 1987).

A claim forloss of enjoyment of life caused by professional negligence of mental
healthprofessionals survived the death of the alleged victim. Sawyéidelfort,
227Wis. 2d 124595 N.W2d 423(1999),97-1969

A survival claim accrues when, with reasonable diligence, the decedent should
havediscovered the claim, but no later than the date of death. Estate of Méaill v
rick, 231 Wis. 2d 546605 N.W2d 645(Ct. App. 1999)99-0787
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Actionsunder ss. 551.41 and 551.59 survive the defatie wrongdoerContinen  of the parent through marriage or emancipation or if at thedfme
tal Assurance Co..\American Bankshares Corf33 F Supp. 1741980). the violation the parentioes not reasonably have the ability to
895.02 Measure of damages against personal repre - exercisesupervision and control of the child because the child is
sentative. When any action described ing85.01 (1)shallbe Uncontrollableor because another person masrfered with that
prosecutedo judgment against theersonal representative, theParent'sexercise of supervision and control. .
plaintiff shall be entitled to recover only for the value ofgheds ~ (29) Theparent or parents with custoda minor child are
taken,including any unjust enrichment of the defendant, ottfer liable for the cost of the repair or replacement of, or the removal
damagesctually sustained, without any vindictive or exemplar9f the etching, marking, drawing or writing from, property dam
damager damages for alleged outrage to the feelings of tA@edas the result of a violatioaf an ordinance that prohibits

injured party intentionaletching or marking, drawing or writing with paint, ink
History: Sup. Ct. Orde67 Ws. 2d 585784 (1975)1977 c. 1762001 a. 102  Or othersubstance on the physical property of another without the
other’sconsent.
895.03 Recovery for death by wrongful act. ~ Whenever 2m) (a) If a juvenile ora parent with custody of a juvenile

thedeath of a person shall be caused by a wrongful act, negle R

defaultand the act, neglect or default is sastwould, if death had(?gfgl ;23?2))/ éggt_lgitéoor; gggi% ?fg '%:;sgi?deézrezggfg ((:so)urt
notensued, have entitled the party injured to maintain an actig ignedo éxercise jurisdiction under ch and938, a court of
andrecover damages in respect thereof, then and in every S’ﬁg inal jurisdiction or a municipal court or as agreed to in a

casethe person who would have been liable, if death had - g, :
: : y . -deferredprosecution agreement if it appears likely that the
ensuedshall be liable to an action for damages notwithstandir enile or parent will nopay restitution as ordered or agreed to,

Lhedeﬁtp of tge p(leqrsonjur%dl; prlg).wded, that such agtion shall b‘Jtahe victim, thevictim’s insurey the representative of the public
roughtfor a death caused in this state. interestunder s938.090r the agencyas defined in €38.38 (1)
A complaintalleging that the defendant shot the plairgihusband and that the . y

shootingwas wrongful was sfitient tostate a cause of action. Kellymohrhusen, (&), SQDQrVi_Sing _the juvenile may petition the court assigned to
50 Wis. 2d 337184 N.w2d 149(1971). exercisejurisdiction under chs48 and 938 to order that the

It is suficient if the death was caused by a wrongful act, neglect, or default in thisountof restitution unpaid by the juvenile or parent be entered
state. It is not necessary that the death occur in the state. The statute includes casec:is . . - .
dealingwith breach of warranty arising out of contract. Schnabbvd MotorCo.  alid docketed as a judgment against the juveaiid the parent
54 Wis. 2d 345195 N.W2d 602198 N.W2d 161(1972). with custody of the juvenile and in favor of the victim or the vic

A decedent must have had an actionable claim for damages at the time @rdeatiym’s insurer or both. A petition under this paragraph may be filed
awrongful death cause of action to exist. If the statute of limitations would ha P ) .
barred the decedent from bringing a medical malpractice action, had the deceé&F@r the expiration of the deferred prosecution agreement, con
lived, a wrongful death action based on #ieged malpractice is also barred. Miller sentdecree, dispositional order or sentence under which the resti
v. Luther 170 Ws. 2d 429489 N.W2d 651(Ct. App. 1992). tution is payable, but no later than one year after the expiration of
the deferred prosecution agreement, consent decree, dispositional
deror sentence or any extension of the consent decree, disposi
nal order or sentence. @dgment rendered under this para
aphdoes not bar the victim or the victsrhsureror both,from

: : : mmencing another action seeking compensation from the juve
agesand the wrongdoer dies prior to the time of the death of t %e or the parent, or both, if the amount of restitution ordered

injured person, the wrongdoer shall be liable for damages n . .
withstandingeither death. Any rightf action against a deceased!'de" this paragraph is less thaine total amount of damages
(Halmedby the victim or the victing insurer

wrongdoerunder this section shall be enforced by bringing a

actionagainst the deceased wrongdsgrersonal representative. (0) If a juvenile or a parent with custody of a juvenile fails to
History: 1993 a. 4862001 a. 102 pay a forfeiture as ordered by a court assigned to exercise jurisdic

tion underchs.48 and938, a court of criminal jurisdiction or a

895.035 Parental liability for acts of minor child. (1) municipalcourt, if a juvenile or a parent with custoofya juvenile
(a) In this section, “custody” means either legal custody of a chitlls to pay costs as ordered by the casgignedo exercise juris
undera court order under 867.2250r 767.41, custody of a child diction under chs48 and938 or a municipal court, if a juvenile
undera stipulation under §67.340r actual physical custodyf  fails to pay a surchge asordered by a court assigned to exercise
a child. “Custody” does not include legal custpdgdefined jurisdiction under chs48 and938or a court of criminal jurisdic
unders.48.02 (12) by an agency or a person other than a childtion or if it appears likely that the juvenit the parent will not
birth or adoptive parent. paythe forfeiture or surchge as ordered, the representative of the

(b) In determining which parehtas custody of a child for pur public interest under €38.09 the agencyas defined in £38.38
posesof this section, the court shall consider which parent h@d) (a), supervising the juvenile or the law enforcement agency
responsibilityfor caring forand supervising the child at the timethat issued the citation to the juvenile may petition the court
the act that caused the injurigamage or loss occurred. assignedo exercise jurisdiction under ch8 and938to order

(2) (a) The parent or parentéth custody of a minor child, in thatthe amount of the forfeiture, surcharor costs unpaid by the
any circumstances where he, she, or they may not be liable ungieenile or parent be entered and docketed as a judgment against
the common laware liablefor damages to propertfor the cost the juvenile and the parent with custody of the juvenile and in
of repairing or replacing property or removing the marking, draviavor of the county or appropriataunicipality A petition under
ing, writing, or etching from property regarding a violatiemder this paragrapimay be filed after the expiration of the dispositional
5.943.017 for the value of unrecovered stolen propestyfor per  orderor sentence under which the forfeiture, surgbar costs is
sonalinjury attributable to a willful, malicious, or wanton act ofpayable but no later than one year after the expiration of the dis
the child. positional order or sentence or any extension of the dispositional

(b) 1. The parent or parents with custody of their minor chilstderor sentence.
are jointly and severally liable with the child for the damages (hm) 1. Before issuing an order under.ayor (b), the court
imposedunder s943.51for their childs violation of $943.50  assignedo exercise jurisdiction under ch&8 and938 shall give

2. If a parent is jointly and severally liable under this parahe juvenile and the parent notice of the intent to issue the order
graphand has physicagllacement of the child, the parenliabi-  andan opportunity to be heard regarding the orde court shall
ity is limited to that percentage representing the time that the cljide the juvenile and the parent an opportunity to present evidence
actuallyspends with that parent. asto the amountf the restitution, forfeiture or surclgar unpaid,

3. Notwithstanding sul{l), a parent does not have custodyut not as to the amount tfe restitution, forfeiture or surcluger
of a child for purposes of this paragrapét the time of the viola originally ordered. The court shall also give the juvenile and the
tion the child has been freed from the care, custadg control parentan opportunity to present evidence as to the reason for the

895.031 Recovery from estate of wrongdoer . If the

deathof a person is caused by a wrongful act or omission co
mitted in this state that, if death had not ensued, would ha
entitledtheinjured party to maintain an action and recover-da
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failure to pay the restitution, forfeiture or surop@mand the ability governingbody of a privateschool and that results in a substantial
of the juvenile or the parent to pay the restitution, forfeituuer disruptionof a school day or a school activity

charge. In consideringhe ability of the juvenile or the parentto 2. An act resulting in a violation of 843.01,943.02 943.03
paythe restitution, forfeiture or surclyar, the court may consider943.05 943.060r 947.015

theassets, as well as the income, of the juvenile or the parent ang, |, addition to other recoverable damages, damages under
may consider the future ability of the juvenile or parent to pay the, 3y may include the cost to the school board or the governing
restitution,forfeiture or surchae within the time specified in s. body of a private school in loss of instructional time directly
893.40 resultingfrom the action of the minor child under p@).

2. In proceedings under this subsection, the court assigned tqc) £ 2 or more minor children in the custody of the same par
exercisejurisdiction under chs48 and 938 may take judicial on¢or parents are involved in the same action under(@gthe
notice of any deferred prosecuticagreement, consent decreetota| recovery may not exceed $20,000, in addition to taxable

dispositionalorder sentence, extension of a consent decree, di\sts dishursements amgasonable attorney fees, as determined
positionalorder or sentence or any other finding or order in the 14 court.

recordsof the juvenile maintained by that court or the municipal ; . - .
(d) If an insurance policy does not explicitly provide coverage

court. i : - B .
. . . . . for actions under , the issuer of that policy is not liable for
3. In proceedings under tresibsection, the juvenile and they, damages resu?t?gag)from those actions? y

parentmay retain counsel of their own choosing at their own ; : .
expensebut a juvenile or a parent has no right taégresented |(5) This section does not Ilmtﬁ_ie amo“ﬂ'FIOf damages recover
by appointed counsel in a proceeding under this subsection. able by an action against a child or children except
. B amountso recovered shall be reduced and apportioned by the
(c) The court assigned to exercise jurisdiction under 48s. amountreceived from the parent or parents under this section.
and938 may order thathe juvenile perform community service ) any recovery of restitution under this section shall be

work for a public agency or nonprofit charitablganization that o j,cedhy the amount recovered as restitution for the same act
is designated by the court in lieu of makirggtitution or paying unders. 938.245 938.32 938.34 (5) 938.343 (4)or 938.45(1r)

the forfeiture or surchge. If the parent agrees to perform €0m )"~ Any recovery ofa forfeiture under this section shall be
munity service work in lieu of making restitution or paying theq,cedhy the amount recovered as a forfeiture for the sarhe
forfeiture or surchage, the court may order that the parent pe[, ., 4ars.938 34 (8)938.343 (2)r 938.45 (1r) (b) Any recovery

form communityservice work for a public agency or a nonprofi ; ; \aine
charitableorganization that is designatég the court. Commu rg;ig;gggg :ns%?::ggfui%gosgggﬁhb(%éfdUCEd b unt

nity service work maye in lieu of restitution only if also agreed . . - N
to by the public agency or nonprofit charitablganmizationand é7e)rST;_]IGS7S]e_8tI(%r;0dr%iSSnlogf?gt or limit any liability of a parent
by the person to whom restitution is owed. The court may utili istory'_ 1085 &, 31, 1987 &, 271993 a. 711995 a. 2477, 262, 352 1997 a
any availgible resources, incIL_Jding any community service Wpﬁk, 35, 205, 239, 252 1999 a. 932; 2003 a. 1382005 a. 443265, '
program,in ordering the juvenile or parent to perform community This section imposes absolute liability on parents once all elements have been
servicework. The number of hours of community service workstablished.Accordingly the defense of contributory negligence is unavailable to
requiredmay notexceed the r)umber d_etermined by dividing th&ei\)r;)e.nltgél?)r.st Bank Southeast Bentkowski, 138 Ws. 2d 283405N.W.2d 764(Ct.
amountowed on the restitution, forfeiture or surarby the An “act” under sub. (4) is a complete course of conduct. What distinguishes a
minimumwage established under @94 for adults in nonagricul sing(;eaftz ;rt%m muléiplf acts is (\;vh?ther: 1)t alfiniétnt perio&zi tg)ttime_sggatrg}fis the

: R conauct; € conduct occurred at separate locations; an leedistinct r-
ture, nontlppeq emplc_)yment_. The court shall ensbia the juve %&ceﬁn the nature of the conduct. In cases of improper sexual contact, tmeqary
nile or parent is provided with a written statement of the terms gt make an individual damage determination for each act. N.E.Strigel,208

the community service order and that the community service ordig. 2d 1, 559 N.W2d 256(1997),95-0755
is monitored This section does not apply to placement agencies or foster parents. .6Behity
) 164.
(3) An adjudication undes.938.1830r 938.34that the juve The constitutional validity of parental liability statute€®'Connoy 55 MLR 584.

nile violated a civil law or ordinance, is delinquenti®in need  NOTE: See also the notes to s. 343.15, for patal responsibility for minor
of protection and services unde®38.13 (12)based on proof that drivers.

the juvenile committedhe act, subject to its admissibility under . . .

5.904.1Q shall, in an action under suf), stop a juvenile parent 895.037  Abortions on or for a minor without  parental
or parents from denying that the juvenile committed the act tfggansent or judicial waiver. (1) DeriNITioNs. In this section:
resultedin the injury damage or loss. (a) “Abortion” has the meaning given in48.375 (2) (a)

(4) Exceptfor recovery under sulda)or for retail theft under () “Emancipated minorhas the meaning given in48.375
s.943.5] the maximum recovery under thigctionfrom any par  (2) (€}
entor parents may not exceed $5,000 for damages resulting fron(2) PeNALTIES. (@) Any person who, in violation 0f48.375
anyoneact of a juvenile in addition to taxable costs and disburg@), intentionally performs or induces an abortion on or for a minor
mentsand reasonablattorney fees, as determined by the countvhomthe person knows or has reason to know is not an emanci
If 2 or more juveniles the custody of the same parent or parengatedminor may be required to forfeit not more than $10,000.
commit the same act the total recovery under this section may notb) Any person who intentionally violates48.375 (7) (epr
exceed$5,000, in addition to taxable costs and disbursemer899.105(12) may be required to forfeit not more than $10,000.
The maximum recovery fromny parent or parents for retail theft  (3) CiviL remepies. (a) A person who intentionally violates
by their minor child is established unde©d3.51 5.48.375 (4)s liable to the minor on or for whom the abortion was

(4a) (a) The maximum recovery under this section &y performedor induced and to the mirisrparent, guardian and
schoolboard or a governing body a private school from any par legal custodian for damages arising out of the performance or
ent or parents with custody of a minor child may moceed inducemenbf the abortion including, but not limited amages
$20,000for damages resulting from any one act of the minor chifélr personal injury and emotional and psychological distress.
in addition to taxable costs and disbursements and reasonablé) If a person who has beawarded damages under.gaj
attorneyfees, as determined by the court, for damages causegravesby clear and convincing evidence that thaation of s.
the school board or the governing body of a private school by a#8.375(4) was willful, wanton or reckless, that person shall also
of the following actions of the minor child: be entitled to punitive damages.

1. An act or threat that endangers the proplaglth or safety  (c) A conviction under sul§2) (a)is not a condition precedent
of persons at the school or under the supervisioa school to bringing an action, obtaining a judgmentotiecting that judg
authority or that damages the property of a school board or theentunder this subsection.
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(d) A person who recovers damages under(paor (b) may determinegthe amount, if anyto be set aside for the protection of
alsorecoverreasonable attorney fees incurred in connection wituch children after considering thage of such children, the
the action, notwithstanding 814.04 (1) amountinvolved, the capacity and integrity of the surviving

(e) A contract is not a defense to an action under this subseouseand any other factar information it may have or receive,
tion. andsuch amount may be impressed by creatioan appropriate

(f) Nothing in this subsection limits the common law rights d{en in favor of such children or otherwise protected as circum
parentsguardians, legal custodians and minors. stances may warrant, but such amount shalbednh excess of

(4) CONFIDENTIALITY. The identity of a minor who is the sub 50% of the net amount received after deduction of costs of eollec

ject of an action under this section and the identity of the rinofion- If there are no such surviving minor children, the amount
parentsguardian and legalustodian shall be kept confidential"®coveredshall belong and be paid to the spouse otitweased;
and may not be disclosed, except to the court, the parties, tifeflo SPouse survives, to the deceastdealheirs as determined
counselwitnesses and other persons approved by the court. }1S-852.0% if no lineal heirs survive, to the deceasefothers
paperdfiled in and all records of a court relating to an action undéndsisters. If any such relative dies before judgment in the action,
this section shall identify theninor as “Jane Doe” and shall iden the relative next in order shall ketitledto recover for the wrong

tify her parents, guardian and legal custodian by initials oklly ful death. A surviving nonresident alien spouse and minor chil
hearingsrelating to an action under this section shall be held drenshall be entitled to the benefits of this section. In cases sub
chambersunless the minor demands a hearing in open court gadtto s.102.29this subsection shadlpply only to the surviving
herparents, guardian or legal custodian do not object. If a puldisouse’snterestin the amount recovered. If the amount allocated
hearingis not held, only the parties, their counsel, witnesses o any childunder this subsection is less than $10,0080%.10
other persons requestby the court, or requested by a party anfhay be applied. Every settlement in wrongful death cases in
approvecby the court, may be present. which the deceased leaves minor children undeyek8s of age

History: 1991 a. 263 . .
Theessential holding dRoe v. Wade allowing abortion is upheldyut various state shallbe void unless approved by a courretord authorized to

restrictions on abortion are permissible. Planned Parenth@abey505 U.S. 833~ acthereunder
120L. Bd. 2d 6741992). (3) If separate actions are brought for the samengful
death they shall be consolidated on motion of any patinless

895.038 Partial-birth abortions; liability . (1) Inthis see g,chconsolidation is so tfcted thag single judgment may be

tion: , S enteredprotecting all defendants and so thatisfaction of such
(@) “Child” has the meaning given in840.16 (1) (a) judgment shall extinguish all liability for the wrongful death, no
(b) “Partial—birth abortion” has the meaning given i840.16 actionshall be permitted to proceed except that of the personal
(1) (b). representative.

(2) (a) Except as provided in pébp), any of the following per (4) Judgmentor damages for pecuniary injury from wrongful
sonshas a claim fomppropriate relief against a person who-pedeathmay be awarded to any person entitled to bring a wrongful

forms a partial-birth abortion: deathaction. Additional damages not to exceed $500,000 per
1. If the person on whom a partial-birth abortion was pepccurrencen the case of a deceased mjimor$350,000 pepccur
formedwas a minarthe parent of the minor rencein the case of a deceased adult, for loss of societg@md

; D l—hi .-panionshipmay be awarded to ttspouse, children or parents of
(s) ;hsefri?s;g;ﬁﬁe%h:f s;;)nfi?g . tggezar:gilh::/r;haag(;?rfﬁie deceased, or to the siblingkthe deceased, if the siblings were

underpar (a) if any of the following apply: minorsat the time of the death.
P 4 g apply: (5) If the personal representatilseings the action, the per

abo%t" o'rl;he person consented to performance of the partlal_b'gl}nalrepresentative may also recover the reasonable cost of medi
1on. . . cal expensesfuneral expenses, including the reasonable cost of

2. The pregnancy of the woman on whom the partial-birticemetery lot, grave marker and care of the lot. If a relative brings
abortionwas performed was thiesult of a sexual assault in viela the action, the relative may recover such medical expenses,

tion of 5.940.225 944.06 948.02 948.025 948.06 948.085 or  funeral expenses, including the cost of a cemetery lot, grave

948.09that was committed by the person. markerand care of the lot, on behalf of himself or herself or of any
(3) The relief available under su2) shall include all of the personwho has paid or assumed liability for such expenses.
following: (6) Wherethe wrongful death of a person creates a cause of

(a) If the abortionwas performed in violation of §40.1 actionin favor of the decedesstestate and also a cause of action
damagesrising out of the performance of the partial-batior  in favor of a spouse or relatives as provided in this section, such

tion, including damages for personal injury and emotional afgpouseor relatives maywaive and satisfy the estatecause of
psychologicaldistress. actionin connection with or as part of a settlement and digehar

(b) Exemplary damages equal to 3 times the cost of the partig/fh€ cause of action of the spouse or relatives. _
birth abortion. (7) Damagesfound by a juryin excess of the maximum

(4) Subsection(2) applies even if the mother of the ch|Idagg%aﬁégﬂgdggzggém)esg?ltlhbeeégﬁqu;gegsbgot\?ee}gg”g;t&;‘?h
;tg)nr(t:(é(cj)f ?KetB:rt?;r—tﬁlr;t? 'ggoﬁ%%rt'on consented to the perfQnd(S) shall be diminished underg95.045if the deceased or per
History: 1997 a. 2192005 a. 277 sonentitled to recover is found negligent.

; ol hi : i : 1971 c. 59Sup. Ct. Orde67 Wis. 2d 585784 (1975).1975 c. 94.91
A Nebraska statute that provided that no partial birth abortion can be performedflistory
unlessit is necessary to save the life of the mother whosis léadangered by a physi ngo'_flfgglc- 1§glfg'92787' %2]2"94022 1979 c. 1661983 a. 3151985 a. 13p1989a.
cal disordey physical illness, or physicaljury is unconstitutional. Stentgev. Cart 4 a B a 9 o . .
hart,530 U.S. 949147 L. Ed. 2d 7432000). Statutoryincreases in damage limitations recoverable in wrongful death actions
constitutechanges in substantive rights and not mere remedial changes. Bradley v
PTTra . . Knutson,62 Ws. 2d 432215 N.W2d 369(1974).
895.04 Plaintiff in Wrongfu' death action. (1) An aCtlon. A parent may maintain an action for loss of aid, comfort, so@aty companion
for wrongful death may be brought thye personal representativeshipof an injured minor child on the condition that the parents’ cause of action-s com
of the deceased person or by therson to whom the amountbinedwith that of the child for the chils'personal injuriesShockley vPrier 66 Wis.
recoveredbelongs. 2394 225 N.W2d 495(1975). _ -
. . . In an action for wrongful death by 2 children of the deceased, the [ifatiiure
(2) If the deceased leaves surviving a spoasé,minor chil 1o join 3 other siblings who would otherwise have been indispensable parties was not
drenunder 18 years of age with whose support the deceased fat@Bo the courts subject matter jurisdiction becausfdalvits submitted to the trial
legally chaged, the court before whom the action is pending, gutincioatec inet e 8 Sblings wamavaisble, Kochel Hartiord Accident &
if no action is pe,n,d,'ng’ any court of record, m, reCOg,”'“O“ of theAjudgment under sub. (2) means a final, not interlocufadgment. Collins.v
duty andresponsibility of a parent to support minor children, shadlee,82 Ws. 2d 376263 N.w2d 158(1978).
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_ Thetrial court in a wrongful death action should inform the jury of statuitita- (3) STANDARD OFCONDUCT. The plaintif may receive punitive
tionson recoveryif any. Peot vFerraroB3 Ws. 2d 727266 N.W2d S586(1978).  yamagegf evidence is submitted showing that thefendant

A posthumous illegitimate child may not maintain an action for the wrongful dea . P . . .
of the putative fatherRobinson vKolstad,84 Ws. 2d 579267 N.w2d 886(1978).  actedmaliciously toward the plainfifor in an intentional disre

This section does not require that proceeds be equally divided bepaemmts.  gard of the rights of the plainfif
Keithley v. Keithley, 95 Wis. 2d 136289 N.W2d 368(Ct. App. 1980). o . . .

Punitive damages are not recoverable incident to damages for wrongful de. th.(4) ProceDURE. If the _p_lalntlf establishes a prima facie case
Wangenv. Ford Motor Co97 Ws. 2d 260294 N.W2d 437(1980). or the allowance of punitive damages:

This section does not permit an estate to recaveits own behalf, damages for inti i i
the decedens$ pecuniary loss. ®iss v Regent Properties, Ltt18 Ws. 2d 225346 (a) The plalntlf may introduce evidence of theealth of a
N.W.2d 766 (1984). defendantand

Retc?t\éeryunder S'ubd (7|)tibr%¢rred, by S' |895-04§/ if 3 detliedsmégliglesp(;:?/vl was (b) The judge shall submit tine jury a special verdict as to
D464 387 NW2d 751(1988). o anden angenbgr130 Ws. punitive damages oif the case itried to the court, the judge shall

A spouses claim under sub. (4) for loss of society and companionship is additiohgsuea special verdict as to punitive damages.
to a common law claim for loss of consortiyprior to the death of the deceased.
Kottkav. PPG Industries, Ind.30 Ws. 2d 499388 N.W2d 160(1986). _(5) APPLICATION OF JOINTAND SEVERALLIABILITY. The ruleof

A person who “feloniously and intentionally” kills hos her spouse is not a surviv J0INt and several liability does not apply to punitive damages.
ing spouse for purposes of sub. (2) and is treated as harédgceased the decedent. History: 1995 a. 171997 a. 711999 a. 792005 a. 155. 71; Stats. 2005 s.
Stienbarthv. Johannesl44 Ws. 2d 159423 N.W2d 540(1988). 895.043;2005 a. 38%.216.

“Pecuniaryinjury” under sub. (4) includes the loss of any benefit, including social NOTE: The first 3 cases noted below werdecided prior to the adoption of
securitydisability benefits, that a plaintitvould have received from the decedent.s. 895.85 [now s. 895.043].
Estateof Holt v. State Farml51 Wis. 2d 455444 N.W2d 453(Ct. App. 1989). Punitive damages may be awarded in prodiietsility cases. Judicial controls

This section is inapplicable in medical malpractice actions. There is no causg@rpunitive damage awards are establishedngin vFordMotor C0.97 Wis. 2d
actionin an adult child for the logsf society and companionship of a parent. Bziapg0, 294 N.w2d 437(1980).

doszv. Zimeski,177 Ws. 2d 59501 N.W2d 828(Ct. App. 1993). Guidelinesfor submission of punitive damages issues to the jury in a products

The damage limitation under sub. (4) is inapplicable to medical ma'.pr"?“:tiﬁﬁbility case are discussed. altér v Cessna Aircraft Cal21 Ws. 2d 221 358
actionsin which death resulted. Sub. (2) does not prevent a minor from bringing g\ 5q 816(Ct. App. 1984).

ﬁg'\?\,ﬂ?g 311;) zsegefggr?t] E‘)sagl'ﬁcs,rgg &hsg&ilgéécfgﬁss‘f;gu?ﬁfg tg%i;ghg}gﬁs. In awarding punitive damages, the factors to be considered are: 1) the grievousness
C0.182 Wis. 2d 1 512 N.W2d 764(1994). of the wrongdoés acts; 2) the degree of malicious intent; 3) the potential damage that
Although only one parent was the named insured under an uninsured motdfléghthave been caused by the acts; and 4) the defendafitty to pay An award
insurancepolicy paying benefits for the wrongful death of the parents’ child, this sel§ excessive if it inflicts a punishment or burden that is disproportionate to the-wrong
tion requires paymentf the proceeds to both parents. Brufl#@mudential Property 00ing. That a judge provided a means for the defenieaivoid paying the punitive
& Casualty Insurance Co. 2000 WI App 833 Ws. 2d 523608 N.Ww2d 371 damageswarded did not rendéne award invalid. Gianoli. WPfleiderer209 Ws.
99-2049 2d 509 563 N.W2d 562(Ct. App. 1997)95-2867
Retroactiveincreases in the statutory damage limits were unconstitutional. Nei Nominal damages may support a punitive damage award in an action for inten
man v American National Property & Casualty Co. 2000 WIB36 Ws. 2d 41,  tionaltrespass. A grossly excesspunishment violates due process. Whether-puni
613N.W.2d 160 99-2554 See also Schultz Watwick, 2002 WI 125257 Wss. 2d  tive damages violate due process depends on: 1) the reprehensiliiigyconduct;
19, 653 N.W2d 266 00-0361 o . . 2) the disparity between the harmfsuéd andhe punitive damages awarded; and
Sub.(4) does not: 1) nullify the state constitutional right to have a jury assess da&fithe difference between the award and other civil or criminal penalties authorized
agesunder Art. |, s 5; 2) violate separation of powers principleisitnying the bound o imposed. Jacque $teenbay Homes 209 Wis. 2d 605563 N.W2d 154(1997),
arlesbetweer]udlcla(li ir)]% Ieglslattlve ?rtanchgst; 3)t_V|0Igte constltutlonMeg :l?rlgfi)loamte%_lozs
tion guarantees; an 0€s not violate substantive due process. A circuit court entering default judgment on a punitive damages claim must make
WI 100,274 Ws. 2d 28 682 N.W2d 866 00-0072 Partially overruled on other .. in heyond the complaint to determine the merits of the claim and the amount to

gzo_uznsdgsz. Bartholomew vWisconsin Patient€ompensation Fund, 2006 WI 91, beawarded. Apex Electronics CorpGee217 Ws. 2d 378571 N.W2d 23(1998),
-0353

Therule that one who claims subrogation rights, whether under the aegis of en% he requirement under sub. (3) that the defendant atriimtentional disregard

IneflggL?,Cﬁ&r;vgngggl?g:mgr%ga};g2blf?dgg%egcftrigws?n%Eegcfg;/greyaﬁ?i &2?:#&655 of the rights of the plainfif necessitates that thdefendant act with a purpose to disre

entitledto be made whole for thdssses, but not more than whol thie extent that - 9ardthe plaintif’s rights or be aware that his or her conduct is substantially certain

wrongful death plaintifs receive a portion of damages for expenses they have tf»[resqlt in the plaintffs rights being disregarded. The act or course of conduct must

incurredafter having been made whole, they have been unjustly enriched. .Petta8gdeliberate and must actually disregard the rights of the pfaintiether it bea

ABC Insurance Co. 2005 WI 1878 Wis. 2d 251692 N.W2d 639 03-0610 right to safetyhealth or life, a property right, or some other right. There is no require
Thejury award of noneconomic damages for pre-death claiemaely the claim ment _of intent to injureor cause harm. Mther v Mitsubishi Heavy Industries

for the decedert’pre-death pain and gering, and the jury award for pre-deddhs  America,Inc. 2005 WI 26279 Ws. 2d § 694 N.w2d 320 01-0724 )

of society and companionship are governed by the cap set forth in the medical mah defendant conduct giving rise to punitive damages need not be directeel at

practicestatutes, s. 893.55, and not the wrongful death statute, this section. Bartheiecificplaintiff seeking punitive damages in order to recover under the statige. W

mewv. Wisconsin Patients Compensatieand, 2006 W1 91, &/ 2d _ 717  cherv. Mitsubishi Heavy Industries America, Inc. 2005 WI 289 Ws. 2d 6 694

N.W.2d 216 04-2592 N.W.2d 320 01-0724
There may not be separate recovery for both an estate and its beneficiaries. Bélhe availability of punitive damages depends on the charaétre particular
v. City of Milwaukee,746 F2d 1205(1984). conductcommitted rather than on thieeory of liability propounded by the plairtif
Expandingand limiting damages for pecuniary injury due to wrongful deathlherecovery of punitive damages requitkat something must be shown over and
Schoonel972 WBB No. 4. abovethe mere breachf duty for which compensatory damages can be giver: Uni
Causeof actionby parents sustained for loss of society and companionship of chiid Catholic Schools of Beaver Dam Education Associatidsniversal Card Ser
tortiouslyinjured. 1976 WLR 641. vicesCorp.34 F. Supp. 2d 714(1999).

The Future of Punitive Damages. SPECIAL ISSUE: 1998 WLR No. 1.
335;043 Punitive damages. (1) DeriniTions. In this see 895.045 Contributory  negligence. (1) CompaRATIVE
B Y . " NEGLIGENCE. Contributory negligence doest bar recovery in an
(@) “Defendant” means the party against whom punitive-dam tjon by any person or the persenlegal representative to
agesare sought. recoverdamages for negligence resulting in death or in injury to
(b) “Double damages” means those court awards made unggfsonor propertyif that negligence was not greater than the neg

agessufiered by the injured party _ ~ damagesallowed shall be diminished in the proportion to the
(c) “Plaintiff” means the party seeking to recover punitivamountof negligence attributed to the person recovering. The
damages. negligenceof the plaintif shall be measured separately against the

(d) “Treble damages” means those cawards made under negligenceof each person found to be causally negligent. The
a statute providing for 3 times or treble the amount of damagdébility of each person found to be causally negligent whose per
sufferedby the injured party centageof causal negligence is less than 51% is limited to the per
(2) Scope. This section does not apply awards of double centageof the total causal negligence attributed to that person. A
damage®r treble damages, or tiee award of exemplary damagedersonfound to be causallyegligent whose percentage of causal
underss.46.90 (9) (aand(b), 51.30 (9) 51.61 (7) 55.043 (9m) hegligence is 51% or more shall be jointly and severally liable for
(a) and (b), 103.96 (2) 134.93 (5) 146.84 (1) (b)and (bm), thedamages allowed.
153.85252.14 (4)252.15 (8) (8)610.70 (7) (b)943.245 (2and (2) ConcerTeDACTION. Notwithstanding sulfl), if 2 or more
(3) and943.51 (2)and(3). partiesact in accordance with a common schemelan, those
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partiesare jointly and severally liable for all damagesulting sor. Fleming v Threshermes'Mutual Insurance Cd31 Ws. 2d 123388 N.w2d

; ; : 908(1986).
from that action, except as provided ir895.043 (5) Punitivedamages may not lbecovered when actual damages are unavailable due

History. 1971 c. 471993 a. 4861995 a. 172005 a. 155 _ to this section. Gicker v Marcus,142 Ws. 2d 425418 N.W2d 818(1988).

Cross-reference: See s891.44for conclusive presumption that child under 7 yyis section is inapplicable to the equitable resolution of a subrogation dispute.
cannotbe guilty of contributory negligence. _ Ivesv. Coopertools197 Ws. 2d 938541 N.W2d 247(Ct. App. 1995).

Ordinary negligence can beompared with negligence founded upon the safe- Retroactiveapplication of the 1995 amendment of this section was uncenstitu
placestatute, and in making the comparison, a violation of the statute is not to-be G@§hal. Matthies v Positive Safety Manufacturing Co. 2001 W1 824 Ws. 2d 720
siderednecessarily as contributing more than the common-law contribuégty 628 N.w.2d 842 99-0431
gence. Itis not prejudicial error to not call attention to théalint standards of care  The 1995 amendment of sub. (1) does not apply to strict product liability actions.
in a safe—place case when appropriate jury instructions are used. LavAbieelv Fuchsgrubev. Custom Accessories, Inc. 2001 WI 884 Ws. 2d 758628 N.W2d

Development Corpd5 Ws. 2d 340173 N.W2d 196(1970). 833 98-2419
Adoptingthe doctrine of pure comparative negligence is a legislative melter Only a tortfeasor found to be 51% or more causally negligent may be jointly and
centv. Pabst Brewing Cal7 Ws. 2d 120177 N.W2d 513(1970). severallyliable for a plaintif's total damages. That a plaihkifis no negligence does

Thereis no distinction betweeactive and passive negligence as to responsibilitpot alter that rule. Thomas Bickler, 2002 WI App 268258 Ws. 2d 304 654
for injury or full indemnity to aortfeasor whose negligence was passive. Pachowils.W.2d 248 01-2006
v. Milwaukee & SuburbanBnsportCorp.56 Wis. 2d 383202 N.W2d 268(1972). Whenthe plaintif’s negligence was greater than any injsrareither the plainfif
Forthe purpose of applying the comparative negligence statute, both the caus@gbthe plaintif’s spouse could recoveSpearing vNational Iron Co770 F2d 87
actionfor medical expenses atabs of consortium are derivative. The causal negli(1985). o ) )
genceof the injured spouse baws limits the recovery of the claiming spouse pursuant TheDue Process Clause of the 14th Amendment prohibits a state from imposing
to the termsf the statute. White \undey 66 Wis. 2d 563225 N.W2d 442(1975). ~ agrossly excessivpunishment on a tortfeasofhe degree of reprehensibility of the
The contributory negligence of the plaifitpectator in viewing an auto race wasconductthe disparity between the harm or potential hartfesad by the plaintfand
notgreater than defendants’ negligence as a maittaw when the plaintifdid not  the punitive damage award, and thefefiénce between the remedy and other civil
realizethat watching from a curve would be more dangerous than sitting in the grapgnaltiesmposed in comparable cases are factors to be considered. Tlimpoost
standwas not aware that tires wouflyl into the spectator area, there was no warnind@htfactor is the degree of reprehensibilitrenke vHogner 2005 Wi App 194287

i i dlasely i i i is. 2d 135704 N.W2d 309 03-2527
g{z;c)i%tggttlaKlgsaglgsréth%;hva\slvazsdvz%té:g?? ,{thVZd Sgl(iné;nse)mately prior to the Whena trial court finds that a small claims plaifisfactual damages exceed the
. ) - ) . : h tutoryaward limit of$5,000, the court should apply any reduction for comparative
Thetrial courts denial of a motion by 2 employee-defendants to direct the jury At h v h
considerthe employes negligence iits special verdict, even though the empltsyer Zogg%srg\%%tjrfgamag\a/s‘z.fgténd be;gge'\e‘a.%lzyén%g%gt_altgtgoory limit. Bryhdgink,

liability extended only to workers compensation, was er@mnnar vWest Shore N : - . .
EquipmentB8 Ws. 2d 42227 N.W2d 660(1975) Proportioningcomparative negligence—problems of theory and special verdict
’ N N ' formulation. Aiken, 53 MLR 293.

Thetrial courts instruction to the jury not to compute all of the damaigastiff . L N
suffered,but only that portion causejd gy the defengarwgﬁgenca wasr?g?eous. Fromdefect to cause to comparative fault—Rethinking some product liatuifity
This section requires the jury fmd 100% of the plaintifs damages, which are then CEPIS- Twerski, 60 MLR 297. )
reducecby the amount of contributory negligence. Nimmepuwrtell,69 Ws. 2d 21 The problem of the insolvent contributdvlyse, 60 MLR 891.

230N.W.2d 258(1975). Punitive damage recovery in products liability cases. Ghiardi and Kiré%er
Conductconstituting implied or tacit assumption of risk is not a bar to an actidLR 1 (1981). ) y )
for negligence. Polsky. vevine,73 Wis. 2d 547263 N.W2d 204(1976). The concepts of “defective condition” and “unreasonably dangerous” in products

A minor injured duringgmployment cannot be clyad with contributory negli  liability law. Swartz, 66 MLR 280 (1983).
gencewhen the employment is in violation of child labor lawssddle v Hasslinger Seatbelt negligence: The ambivalenigtbnsin rules. McChrystal. 68 MLR 539
79Wis. 2d 194255 N.W2d 314(1977). (1985).

Whenthe courtgranted judgment notwithstanding the verdict regarding 2 ef sev Secondcollision law — Wsconsin. Ghiardi. 69 MLR 1 (1985).
eraldefendants found causalhegligent, and the percentage of negligence reallo Comparative Negligence inig¢onsin. Horowitz, WBB Jan. 1981.
catedaffected damages but not liabilitthe plaintifs should have been given the  plaintiff's failure to wear a safety beltoWers, WBB July1985.
optionof a proportional reduction of the judgment or a new trial. Chaeweral Strict products liability in iéconsin. 1977 WLR 227.

Motors Corp.80 WS‘ 2d 91258 N.wW2d 680(197.7)' ) Wisconsin'sModified, Modified Comparative Negligence LavKircher Wis.

If a court can fincs matter of law that a party is causally negligent, contrary to the, Feb. 1996

jury’s answerand the jury attributesome degree of comparative negligence to that Eﬁforcéable Iéxcul .

h b ; patory Agreements. Pendletoris. Waw Nov. 1997.
party, the court should change the causal negligence answer and permit the JuryWisconsin’sComparative Negligence Statute: Applying It to Products Liability
comparisorto stand. Ollinger.\Grall, 80 Ws. 2d 213258 N.W2d 693(1977). CasesBrought under a Strict Liability ThearyPless. Wé. Law Aug. 1998.

When blowing snow obstructed a drivervision, but the driver did not reduce
speedand a parked truck on the highway “loomed up” out of the sth@driver was ..
causallynegligent as matter of lavNelson vTravelers Ins. CB0 Wis. 2d 272259  895.048 Recovery by auto or motorboat owner |.|m|ted.-
N.W.2d48(1977). The owner of a motor vehicle or motorboahich, while being

The "emegency doctrine” relieves a person for liability for his actions when th%}perateday the spouse or minor child of such ownedamaged

personis faced with a sudden ergency he or she did not create. The “rescue rule; . . . .
applieseven though the action of the rescuer is deliberate and taken after some he result of arccident involving another vehicle or boat, may

ning and consideration. Rescuers will not be absolved of all negligence if theiot recover from the owner or operator of such other vehicle or
actionsare unreasonable under the circumstances. Gorfwderson80 Ws. 2d  poatfor such damages, if the negligence of such spouse or minor
525299 NwW2d 672197 . . child exceeds thatf the operator of such other vehicle or boat.
Thenegligence of a tortfeasor dismissed from a lawsuit on summaryjudgmeni asth t that it is iudicially det ined that .
beingless or equally negligent as the plafntéin be considered by the jury in appor /N tN€ €ventthat It Is judiCially aetermined that a spouse or minor
tioning the total causal negligence of the remaining parties. GrdsiswestSpeed —operatorof the motor vehicle or motorboat is found to be guilty of
ways,Inc. 81 Ws. 2d 129260 N.W2d 36(1977). lessthan 50% of the causal negligence involiredn accident,

Negligenceper se arising out of a breach of a safety statutebmapmpared with ; ;
commonlaw negligence. Locicera interpace Cors3 Wis. 2d 876 266 N.W2d thenin that event the owner of the motor vehicle or motorboat

423(1978). involved shall be entitled to recover in accordance with the con
Contributorynegligence, if proved, is a defense in a strict liability case. Austin tributory negligence principles as laid down ir885.045 For the
FordMotor Co.,86 Ws. 2d 628273 N.W2d 233(1979). purposesf recovery of damages Iblye owner under 895.048

In a safe place case, comparatiegligence instructions need not direct the jury. i i i
to consider the defendasthigher duty of care. BronsBischof, 89 Wis. 2d 80277 andfor this purpose Onl’ythe neg“gence of the Spouse or minor

N.W.2d 854(1979). operatorshall be imputed to the owner
A motorist injured while fleeing the police was, as matter of taare negligent
thanthe pursuing dicer. Brunettev. Employers Mutual Liability Insurance Cb07  895.049 Recovery by a person who fails to use protec -

Wis. 2d 361 320 N.W2d 43(Ct. App. 1982). . . tive headgear while operating certain motor vehicles.
Failureto give the jury an emgency instruction was reversible errdespite the . . .
plaintiff's violation of several safety statutes. When an gemay instruction is  NOtwithstandings. 895.045 failure by a person who operates or

appropriates discussed. étfall v Kottke, 110 Wis. 2d 86328 N.W2d 481(1983). is a passenger on a motorcycle, as defineddd&01 (32)an all-
ioneeatbelt negligence: and ‘passive negligence” are distinguished. Jury instryerrainvehicle, as defined in 840.01 (2g)or a snowmobile, as
ionsregarding seat belts are recommended. A method for apportioning damageg,ii: : ; -
seatbelt negligence cases is adopted. Folagity of West Allis, 113 Wis. 2d 475 @efined in $340.01(58a) on or of a h|g.h\.Na.y to use protective
335 N.W2d 824(1983). headgeashall not reduce recovery for injuries or damages by the
A bus driver who told anltyear—old thahe could not ride the school bus the nextpersonor the persos’legal representative in any civil action. This

day, but did not inform either the school or the chilgarents, was propergund ; ; ;
93%]liable for injuries sustained by the boy whilding his bicycle to school the next sectiondoes not apply to any person reqU|red to wear protective

day. Toeller v Mutual Service Casualty Insurance @6 Wis. 2d 631340 NW2d ~ headgeaunder s23.33 (3g)or 347.485 (1)
923 (Ct. App. 1983). History: 2003 a. 148
Recovery under s.895.04 (7) is barred by this sedtiardeceders’ negligence
W?Ss_gzrgitgg g%%”,\?’\}yz'g";‘é‘f(‘iag'stg)’ffeas"’ Delvaux vvanden Langenbgr130 895,05 Damages in actions for libel. (1) The proprietor
A negligent tortfeasor has the right to indemnity fronirg@ntional joint tortfea PUbl!Sher'ed'to'; writer or reporter upon any ne,WSDape,r pUbHShEd
sor. A Pierringer release of the intentional tortfeasor absolved the negligent tortfd@ this state shall not be liable in any civil action for libel for the
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publicationin such newspapef a true and fair report of any judi information that vt\jfogléioigf\e/r\}fiflx’ggemisg/\—/ggonyn;citést\%rggezrgsog) gemization.
; ; ; i~ R ; ; assav. Rongstad, ,__isv2d . —

cial, IeQISIatlve or .Other pUb"C beial proceedlng aUtho”Z(.:‘\d by Thesub. (2) notice requiremeapplies to only libel in print. Schultz 8ykes, 2001

law or of any public statement, speeclglement or debate in the wi App 255,248 Ws. 2d 746638 N.W2d 604 00-0915

course of such proceeding@his section shall not be construed to Publishersprivileges and liabilities regarding libel are discussed. GeRobert

exemptany such prOprietOPUb"Sher editor writer or reporter Wicg’g;% ?185.3}.132536818({& companies for libel may inquire into the editorial
H HA H H H : uplic figure wi Ui I | | y Inquire | Itori

from !Iab"lty for any libelous mat.ter contained in any headline ?)[;ocessesf those responsible when proof of “actual malice” is required for recovery

headinggo any such report, do libelous remarks or commentsHerbertv. Lando,441 U.S. 1531979).

addedor interpolated in any such report or made and publishedhe “public figure” principle in libel cases is discusseWolston v Reade’s

concerningthe same, which remarks or comments were nB{gevSvtirAeS:gR/iTgiégol:ﬁ?s' i?g}l?gsiémarks are substantially accurate, a defama

l_Jttered_by the person libeled or spoken concerning the per suit by the judge is barred under sub. (1). Simonsbnited Press Intérn., Inc.

libeledin the course of such proceeding by some other persosooF Supp 12611980).

(2) Beforeany civil action shall be commenced on account (RFA Misplaced Focus: Libel Law andi#¥¢onsins Distinction Between Media and

" . . . . P onmedia Defendants. Maguire. 2004 WLR 191.
anylibelous publication in any newspaperagazine or periodi ¢ oot econsin. Brody65 MLR 505 (1982).

cal, the libeled person shall first give those allegetle responsi  tne«public interest or concern test: Have we resurrected a standarshtht
ble or liable for the publication a reasonable opportunity to correeiveremained in the graveyard? 70 MLR 647 (1987).
thelibelous matter Such opportunity shall be givéy notice in ) ) o
writing specifying the article and the statements therein which #85.052 Defamation by radio and television. The owner
claimedto be false and defamatory and a statement of what feenseeor operator of a visual or sound radio broadcasting station
claimedto be the truacts. The notice may also state the source®, network of stations, and the agents or employees of any such
if any from which the true facts may be ascertained with definitewner,licensee or operatashall not be liable in damages for any
nessand certainty The firstissue published after the expirationdefamatorystatement published or uttered in, or as a para of,
of one week from the receipt of such notitell be within a rea visual or sound broadcast bycandidate for political dite in
sonabletime for correction. © the extent that the true facts arethoseinstances in which, under the acts of congress or the rules
with reasonablaliligence, ascertainable with definiteness andndregulations of the federabmmunications commission, the
certainty,only a retraction shall constitute a correction; otherwidgoadcastingtation or network is prohibited from censoring the
the publication of the libeled persanstatement of the true facts,script of the broadcast.
or so much thereof as shall not be libelouamdtherscurrilous,
or otherwise improper for publication, published as the libel&895.055 Gaming contracts void. (1) All promises, agree
person’sstatementshall constitute a correction within the meanments,notes bills, bonds, or other contracts, mortgages, convey
ing of this section. A correction, timely published, without eomancesor other securities, where the whole or any pathe con
ment,in a position and type as prominent as the alleged $bell  siderationof the promise, agreement, note, bill, bond, mortgage,
constitutea defensegainst the recovery of any damages excepbnveyancer other security shall be for money or other valuable
actualdamages, as well as being competent and material in miitiing whatsoever won or lost, laid or staked, or betted apon
gation of actualdamages to the extent the correction publisheghy game of any kind or under any name whatsqeorey any
doesso mitigate them. meanspr upon any race, fight, sport or pastime, or any wager
History: 1993 a. 486 for the repayment of money or other thing of value, lent or

Onewho contributes a nondefamatory photograph of the plaiat# newspaper i
to accompany a defamatory article is not liable absent knowledge or control of %gvancedit the time and for the purpose, of any game, jpley

article. Westby v Madison Newspapers, Ir&1 Wis. 2d 1259 N.w2d 691(1977). O wager or of being laid, staked, bettedwagered thereon shall
A newscaster did not act with knowledge of falsity or wittkless disregard for be void.

thetruth by broadcasting that the plaiftiad been chged with a crime when the i i i
newscastewas told by a deputy shdrthat chages would bdiled. Prahl vBro- (2) This section does not apply to contracts of insurance made

samle 98 Wis. 2d 130295 N.W2d 768(Ct. App. 1980). in good faith for the security or indemnity of the party insured.
A contract printer had no reason to know of libel and was erttitiegmmary judg (3) This section does not apply to any promise, agreement,

ment. Maynard v Port Publications, In@8 Wis. 2d 555297 N.W2d 500(1980). note, bill, bond, mortgage, conveyance or other security that is

Sub.(2) applies to non—-media defendants, but relates only to libelous publicati .
in print media, not broadcast media. Huckdos. Schlitz Brewing C400 Ws. 2d %@rmlttedunder chs562to569 or under state dederal laws relat

372,302 N.W2d 68(Ct. App. 1981). ing to the conduct of gaming on Indian lands.
Thetrial court properly dismissed a defamation claim based on a letter by a medicatlistory: 1993 a. 1741995 a. 2251997 a. 27
directorchaging that a foundation conducted a sham nonprofit operationtsiace A Puerto Rican judgment based on a gambling debt was entitled to full faith and
directorestablished the defense of truth. Fields Foundation, L@hnstensenl03  creditin Wisconsin. Conquistador Hotel CorpFortino,99 Wis. 2d 16298 N.W2d
Wis. 2d 465 309 N.W2d 125(Ct. App. 1981). 236 (Ct. App. 1980).
“Public figure” is defined. Constitutional protections of the nemedia and an
i(rigigizc;ual defamer are discussed. Denniertz,106 Ws. 2d 636318 N.Ww2d 141 895.056 Recovery of money Wagered. (1) In this section:
A former legislator who had gained notoriety within the district while fis@fnd () “Property” means any mongyroperty or thing in action.

who was allegedly defamed in a radio broadcast within the district, was a “public fig () “\Nagerer” means any person who. by plaving at any game
ure” for purposes of a defamation action. Lewi€oursolle Broadcasting27 Ws. ( ) g y P » Oy playing vy

2d 105 377 N.W2d 166(1985). or by betting or wagering on any game, election, horse or other
A computer bulletitboard is not a periodical and not subject to sub. (BInthe  race,ball playing, cock fighting, fight, sport or pastime or on the
Cards,Inc. v. Fuschettol93 Wss. 2d 429535 N.W2d 1L (Ct. App. 1995). issueor event thereof, or on any future contingent or unknown

If a defamation plaintifis a public figurethere must be proof of actual malice. i i
The deliberate choice of one interpretationaofiumber of possible interpretations occurrenceor result in respect 1o anythw@’]atevef shall have

doesnot create a jury issue of actual malice. The selective destruction by a defen@4# UP, Staked or deposited apsoperty with any stakeholder or

of materials likely to beelevant to defamation litigation allows an inference that th&rd person, or shall havest and delivered any property to any
materialswould have provided evidence of actual malice, but the inference is of Iit(}gi nerthereof

weightwhen uncontroverted testimony makes the malice assertion a remote -possi |Irl : o .

ity. Torgerson vJournal/Sentinel, INn@10 Ws. 2d524 563 N.W2d 472(1997), (2) (a) A wagerer maywithin 3 months after putting up, stak
95-1098 ing or depositing property with a stakeholder or 3rd person, sue

For purpose®f libel law a “public figure” who must prove malice includes a per
sonwho by being drawn into or interjecting himself or herself into a public centrJor and recovethe property from the stakeholder or 3rd person

versybecomes a public figure for a limited purpdeause of involvement in the Whetherthe property has been lost or won or whether it has been

palrtictular corzjtrO\t/%rs%/t;‘Putgi_C_(fjigulre” stlatuds can, be °{§3‘§d V\(/jithmt{t purfgseful odeliveredover by the stakeholder or 3rd person to the winner
voluntaryconducf e individual involved. Erdmanr6¥Broadcasting of Green S .
Bay, Inc_220 Wis. 241 156509 N-W2d L(Ct App. 1099)98-2660 ° (b) A wagerer maywithin 6 months after angelivery by the
A “public dispute” is not simply a matter of interest to the public. It must be a rastagereror thestakeholder of the property put up, staked or depos
E‘SPUI%IITE QUttcome of WhLCh fﬁ‘ftbs thmmfa' tPUb”C in an aPPre?Lab'ei‘tNay'{ted, sue for and recover the property from the winner thereof if
ssentiallyprivate concerns do not becomablic controversies because they attrac - ;
attention;the disputes ramifications must be felt by persamso are not direct partic he property has been delivered over to the winner
ipants. Maguire v Journal Sentinel, Inc. 2000 WI App 232 Ws. 2d 236 605 (3) If the wagerer does not st and recover the property

N.W.2d 881, 97-3675 > . o . 7.
In defamation cases, circuit courts should ordinarily decide a pending motionW@'Ch was put up, staked or deposited, within the time specified

dismissfor failure to state a claim befosanctioning a party for refusing to discloseundersub.(1), any other person main the perso’ behalf and
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the persons name, sue for and recover the property for the use awdmming pools, terraces, patios, fences, porches, garages, and
benefitof the wagerés family or heirs, in case of thveagerels basements.
death. The suit may be brought agairstd property recovered (i) “Remodel” means to alter or reconstruct a dwelling.
from any of the following: “Remodel” does not include maintenance or repair work.

(a) The stakeholder or a 3rd persothié property is still held  (j) “Serve” or “service” means personal service or deliwgry
by the stakeholder or 3rd person, within 6 months after the puttiggrtified mail, return receipt requested, to the last-known address

up, staking or depositing of the property of the addressee.
(b) The winner of the propertyithin one year from the dekiv (k) “Supplier” means a person that manufactures or provides
ery of the property to the winner windows or doors for a dwelling.

(4) This section does not apply to any property thapes (L) “Working day” means any dagxcept Saturdaysunday
mittedto be played, bet or wagered under 8@&to569or under andholidays designated in 2830.35 (4) (a)

stateor federal laws relatingp the conduct of gaming on Indian (2) NOTICE AND OPPORTUNITY TO REPAIR. (a) Before com

lands. . . ; . .
History: 1993 a, 174486 1995 a. 2251997 a. 2735, mencingan action against a contractor or supplier re_gar.dmg a
constructiondefect, a claimant shall do all of the following:

895.057 Action against judicial officer for loss caused 1. No later than 90 working days before commendimg

by misconduct. Any judicial oficer who causet be brought action, deliver written notice to the contractor containing a
in a court over which the judicial fader presides any action or descriptionof the claim in sdfue.nt.detall to explain the nature of
proceedingupon a claim placed in the judiciaficer's hands as the alleged defect and a descriptiornthaf evidence that the claim
agent or attorney for collectishallbe liable in a civil action to antknows or possesses, including expegorts, that substanti
the person againsthom such action or proceeding was brouglétesthe nature and cause of the alleged construction defect.
for the full amount of damages and costs recovered on such claim.2. Provide the contractor or supplier with the opportunity to

History: 1993 a. 486 repair or to remedy the alleged construction defect.

895.06 Recovery of divisible personalty . When personal (b) Within 15 working_ days after th_e claiman_t serves notice of
propertyis divisible and owned by tenants in common and claim under par(a), or within 25 working days if the contractor

A : . kesa claim for contribution from a supplier under s{i).(a)
tenantin common shall claim anldold possession of more than & : pp "
the tenants share oproportion thereof his or her cotenant, afteﬁ?achlcqntractor thaft r;]as fre”cel\(ed_the notice of claim shall serve
makinga demand in writing, may sue for and recover the eote ec alman.t any of the fo oyvmg. )
ant'sshare or the valutnereof. The court may direct the jpify 1. A written ofer to repair or remedy the construction defect
necessanyin any such action to find what specific articles or what no cost to the claimant. Thefefshall include a description of
shareor interest belongs to the respective partesi the court any additional construction necesstryemedy the construction
shall enter up judgment in form for one or both of fharties defectand a timetable for the completion of the construction.

againstthe otheraccording to the verdict. 2. A written ofer to settle the claim by monetary payment.
History: 1993 a. 486 3. A written ofer including a combination of repairs and
monetarypayment.

895.07 Claims against contractors and suppliers. . . .
ge A PP 4. A written statement that the contractor rejects the claim.
(1) DeriNniTioNs. In this section: : -
“Action” ivil acti bitrati d The contractor shall state the written response to the claim the
78éa) ction” means a civil action or an arbitration under Cr\’easom‘or rejecting the claim and include a comprehensive
. N o descriptionof all evidence the contracténows or possesses,
_(b) “Association” means a homeowrgassociation, condo jncludingexpertreports, that substantiates the reason for rejecting
minium association under 03.02 (1m) unit ownets associa theclaim. The contractor shall also include in the written response
tion, or a nonprofit corporation created to own and operate pg§ the claim any settlementfef received from a supplier
tionsof aplanned community that may assess unit owners for the 5. A proposal for inspection of the dwelling under. g
costsincurred in the performance thfe associatios’obligations. ’ . L :
(c) If a proposal for inspection is made under. (), the

() "Claim” means a request or demand to remedy a COFlStr'd?aimantshall, within 15 working days of receiving the contrac

tion defect caused by a contractor or supplier related to the C{i}.s' hron0sal, provide the contractor and any supplier on whom
structionor remodeling of a dwelling. '

o ” a contribution claim has been made and its agents, experts, and
_ (d) “Claimant” means the ownetenant, or lessesf a dwelt  consultantseasonable access to the dwelling to inspect the-dwell
ing, oran association, who has standing to sue a contractor-or §4§, documentany alleged construction defects, and perform any
plier regarding a construction defect. testingrequired to evaluate fully the nature, extent, and cause of
(e) “Construction defect,” in those caseben the contractor the claimed construction defects and the natureeatient of any
or supplier has provided a warranty to a consymeans the defi repairsor replacementthat may be necessary to remedy them. If
nition of “defect” in the warrantyin all other cases, “constructiondestructivetesting is required, the contractor shall deliver the
defect” means a deficiency ithe construction or remodeling of claimantand all persons on whom a notice of clainc@mtribution

adwelling that results from any of the following: claim has been served advance notice of the testtiegst 5 work
1. Defective material. ing days before commencement of the testing and Shitdir
2. Molation of applicable codes. completionof the testing, return the dwelling to its pre-testing

3. Failure to follow accepted trade standards for workmanli r;]dltlonwnhln a reasonable timefter completion of the testing,
construction. atthe contractds expense. If any inspection or testing reveals a
B N . . conditionthat requires additional testing to allow the contractor

(f) “Consumer” means a person who enters into a written @f e\ a|uatefully the nature, cause, and extent of the construction
oral contract with a contractor to construct or remodel & dwellingefect, the contractor shall deliver notice to the claimant and all

(9) “Contractor” means a person thetters into a written or personson whom a notice of claim or contribution claim has been
oral contract with a consumer to construct@model a dwelling. served of the need for the additional testingthe claimant shall

(h) “Dwelling” meansany premises or portion of a premiseprovidereasonable access to the dwelling. If a claim is asserted
thatis used as home or a place of residence and that part of tlo@ behalf of the owners of multiple dwellings, then the contractor
lot or site on which the dwelling is situated thadévoted to resi  shall be entitled to inspect each of the dwellirmydbject to the
dentialuse. “Dwelling” includes other existing structures on thelaim. The claimant shall either provide a specific day for the
immediateresidential premises such as driveways, sidewalkaspectionupon reasonable notice for an inspectionequire the
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contractorto request in writing a date for the inspection, at leatt the claimant under 401.148 (2)the circuit court or arbitrator

3 working days before the inspection. shall stay the action and order the parties to comply with the
(d) Within 10 working days following completion of therequirement®sf sub.(2) (a)and s101.148 (2) Before commenc

inspectionand testing under p4t), the contractor shall serve oning an action against a supplier seeking contributbora claim

the claimant a notice that includes any of thieisf or statements that a claimant has served on a contractbe contractor shall

underpar (b) 1.to 4. servethe supplier witta notice of contribution claim under sub.
(e) If the claimant rejects a settlemerfieofmade by the con (7). If the contractor commences an action against a supplier but

tractor,the claimant shall, within 15 workirtays after receiving fails to serve the notice of contribution claim, the circuit court or
the offer, serve written notice of that rejectiom the contractor arPitratorshall stay the action until the contractor kasplied
The notice shall include the reasons for the clainsamgiectiorof  With the requirements of this subsection and ¢zip.
the contractos offer. If the claimant believes that the settlement (4) WARRANTY TERMS. The claimant and contractor or sup
offer omits reference to any portion of the clasmwas unreasen Plier are bound by any contractor or supplier warranty tqrers
able,the claimant written notice shall include those items that@iningto products or services supplied for the dwelling.
the claimant believes were omitted and set fonéa reasons why ~ (5) ADDITIONAL CONSTRUCTION DEFECTS AND NOTICE AND
the claimant believes the settlemanffer is unreasonable. The OPPORTUNITYTO REPAIR. A construction defect that is discovered
contractorshall deliver the claimargtresponse to a supplier uporafter an initial claim or contribution claim notice has been-pro
whom a contribution claim has been made. videdmay not be alleged ian action until the claimant or contrac

() Upon receipt of a claimastrejection and theeasongor tor has served the contractor or supplier written notice of the new
the rejection, the contractor shaWjithin 5 working days after claim or contribution claim regarding theleged new constrac
receivingthe rejection, serve the claimant a written supplementiin defect. The contractor or supplier shall have an opportunity
offer to repair or to remedy the construction defect or serve on fRdesolve the notice of the new claim or contribution clairthé
claimantwritten notice that no additionalfef will be made. mannerprovided in subg2) and(7).

(9) If the claimant rejects the supplementééofnade by the ~ (6) ACTION OF CONTRACTOROR SUPPLIER. In any action initi
contractorunder par(f) to remedy the construction defect or t@t€dby a contractor or supplier in which a claimant raises an
settlethe claim by monetary payment or a combination of eachffirmative defense or counterclaim alleging a construction
the claimant shali serve written notice of the claimangjection defect,the claimant is not required to comply with this section.
onthe contractor within 15 working days after receipt of the sup (7) CoNTRIBUTION. () Before commencing an action seeking
plementaloffer. The notice shall includize reasons for the claim contributionfrom a supplieffor a claim that a claimant makes
ant's rejection of the contractr supplemental settlemenfaf againstthe contractorthe contractor shall serve the supplier with
If the claimant believes the contracsosupplemental settlementa written notice of the claimarst'claim and a contribution claim
offer is unreasonable, the claimant shall set forth the reasons Wtithin 5 working days after the contractsreceipt of the claim,
the claimant believes the supplemental settlenodfier is unrea  exceptthat a contractor may make a contribution claim later than
sonable. If the contractor decling® make a supplementafef, 5 days after the contracteireceipt of the initial claim if the cen
or if the claimant rejects the supplementdénfthe claimant may tractorhas not done any of the following:
brir]g an acti_on against the contraqtorlllme claim described in the 1. Taken any action to repair the defect.
notice of claim without further notice. 2. Performed destructive testing.

(h) If a claimant accepts anyfef made under this subsection, 3 Authorized the claimant to take any action to repair the
andthe contractor or supplier does not proceed to repair or remegyact.

the construction defect under the terms of thferobr within the . . .
. . . . . 4. Interfered materially with or altered the property that is the
agreed upon timetable, the claimant nbaiyng an action against %lrlbjectof the claim.

the contractor or supplier for the claim described in the notice . .
claim without further notice. 5. Materially precluded a supplisrability to ofer to remedy

(i) If a claimant accepts a contractoofer to repair a con the defect by making repars. L .
structiondefect described in a notice of claim, the claimant shall (°) Before commencing an actiagainst a suppliea contrae
providethe contractor and its agents, experts, and consulents t©OF Shall provide the supplier with the opportunity to resporitieo

sonableaccess to the dwelling to perform and complete the cdiPntribution claim and repair the alleged construction defect
struction by the timetable stated in the settlemeier.of underthis section. The notice of contribution claim shall state that

() If a claimant receives a written statemiwt the contractor the contractor asserts a construction detdaim. The notice of

. . . .contribution claim shall describe the contribution clémnsufi-
rejectsthe claim, or if the contractor does not respond to the Cla"g]entdetail to explain the nature of the alleged constructifact

ant'snotice, the claimant may bring an action against the centrac, . .
Vo . . : . shall ofer the opportunityo correct the construction defect.
:%Jgé the claim describeth the notice of claim without further The contractor shall include in the notice of claim a description of
: ) . ) . the alleged construction defect and include a comprehensive
(k) If a claimant commences an action against a supplier afkcriptionof all evidence that the contractor knows or possesses,

the supplier has not been providedtice of the claim by the con jncluding expert reports, that substantiates the nature and cause of
tractor and anopportunity to repair or remedy the constructioghe alleged construction defect.

defectdescribed in the claim as provided under to ¢dp.the (c) Within 15 working days after a supplier has received notice

court or arbitrator shall dismiswithout prejudice or stay the y,5 contractor is seeking contribution undet (@ the supplier
actionuntil the claimant serves the supplier with a copy of trkﬁhallserve the contractor with any of the following:

noticeof claim and provides the supplier an opportunity to repair . ) .
or remedy the constructiatefect in the same manner as provided 1+ A written ofer to remedy fully or partially the construction
efect at no cost to the claimant. Thiepghall include a descrip

a contractor under this section. X " -
tion of any additional constructiamecessary to remedy the eon

(3) ACTION; DISMISSAL WITHOUT PREJUDICE. If the claimant - g\ otigndefectand a timetable for the completion of the construc
commencesin action but fails to comply with the requiremenits tion

sub. (2) (a) and the contractor or supplier establishes that . .

claimantwas provided the notice and brochure undéns.148 2. A written ofer to settle the claim by monetary payment.
(2), the circuit courbr arbitrator shall dismiss the action without 3. A written ofer including a combination of repairs and
prejudice. If the claimant commences an action but fails to-coninonetarypayment.

ply with the requirements of suf2) (a)and the contractor or sup 4. A written statement that the supplier rejects the cldihe

plier cannot establish that the notice dmdchure was delivered suppliershall state in the written response to the claim the reason
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for rejecting the claim and includecomprehensive description (j) If a contractor accepts anffer made under this subsection,
of all evidence the supplier knows or possesses, including exgartithe supplier does not proceed to mtiemonetary payment
reports,that substantiates the reason for rejecting the claim. or remedy the construction defect within the agreed tipogta

5. A proposal fothe inspection of the dwelling, following the ble, the contractor may bring an actiagainst the supplier for the
proceduresinder par(e). claim described in the notice of claiwithout further notice. The

(d) The contractor shall forward the supplieresponse to the contractormay also file the supplier offer and contractcs
claimant. The supplier and contractor shall use their bdsttef 2CC€Ptancén the circuit court action, and thefefandacceptance
Greatea rebuttable presumption that a binding and valid settlement

to coordinate their responses to claims and contribution claims.
. . . . ag;reemenhas been created and should be enfobgeithe court.
(e) If a supplier proposes to inspect the dwelling that is the su - .
(k) If a contractor accepts a suppheoffer to repair a con

ject of the contribution claim, the contractor and claimstmll, . | " k h

within 15 working days after receiving the supplieproposal struction defect described in a notice of claim, the contractor

providethe supplier and itagents, experts, and consultants ’reé{vhenapproprlate, and the claimant shall provide the supplier and
Ji® agents, experts, and consultants reasonable access to the dwell

sonableaccess to the dwelling to inspect the dwelling, docum ; q | h ion by the ti bl
anyalleged construction defects, and perform any testing requifgg {© performand complete the construction by the timetable
tedin the settlement .

to evaluate fully the nature, extent, and cause of the claimed ol ! ) )
struction defects and the nature and extent of any repairs or(L) If a contractor receives a written statement that the supplier
replacementshat may be necessary to remedy thendetitrue ~ rejects the claim, or if the supplier does not respond to the contrac
tive testing is required, the supplier shall give the contramdr tor’s notice, the contractor may bring an action against the sup
claimantand all persons on whom a notice of claincamtribution ~ plier for the claim described in the notice of claim without further
claim has been served advance notice of the testtiegst 5 work ~ hotice.

ing days before commencement of the testing and <hfédiy (m) A contractor who is seeking contribution from a supplier
completionof the testing, return the dwelling to its pre—testingndwho elects to inspect a dwelling under g@).(b) shall serve
conditionwithin a reasonable tinefter completion of the testing, the supplier written notice ofhe inspection date and dwelling

at the supplies expense. If any inspection or testing reveals addressand whether destructive testing is contemplated, at least
conditionthat requires additional testing to allow the supplier t working days before the inspection.

evaluatefully the nature, cause, and extent of the construction (8) FaiLure To RESPONDTO NOTICE. If a person fails téimely
defect, the supplier shall provide notice to the contra@nd respond to any notice served in a manner required under this sec
claimantand all persons on whom a notice of claingantribution  tion, then any dr made in that notice is rejected.

claim has been served of the need for the additional testing and th?g) LimiTatioN PERIOD. If, during the pendency of the notice,

contractorand claimant shall provide reasonable access to the ; ; ; ;
: - ection offer, acceptance, or repair process, an applicabte lim
dwelling. If a claim is asserted on behalf of the contractor of my b 0 b par p bp

; . - ) - tion period would otherwise expire, the limitation period is
tiple dwellings, then the supplier shall be entitled to inspect eaﬁﬁled pending completion of the notice of claim process described

of the dwellings. The contractor and claimant shall provide-a spe i
cific day for the inspection upaeasonable notice for an inSPec imitation period that has expired before the date on which a

tion or require the supplier to request in writinglate for the  ¢aimantswritten notice of claim is served or extend any appli
inspection,at least 3 working days before the inspection. cablestatute of repose.

_ () Within 10 working days following completion of the 14y A\ reration OF PROCEDURE. After service of the initial
inspectionand testing under p&e), the supplier shall serve on the

tract tice thatnclud f the fd tat " notice of claim and initial contribution claim, a claimant, a €on
ﬁ?}géfga?r(ac)nf {gi atncludes any of the mrs or Stalements v 4 ctor and a supplier mapy written mutual agreement, alter the

. proceduréor the notice of claim process described in this section.
(g) If the contractor rejects a settlemerfenfmade by the sup

. - . >0 (11) APPLICATION TO OTHERS. This section does not apply
plier, the contractor shall, withi5 working days after receiving  contractors or supplie's right to seek contribution, indemnity
the offer, send written notice of that rejection to the suppligte "o oyery against any party other than a supplier for a claim
noticeshall include the reasons for the contrdst@jection of the madeagainst a contractor or supplier
supplier’soffer. If the contractor believes_tkme settlement &r (12) HoMEowNERRERAIRS. Without giving notice under this
omitsreference to any portion of the claim, or waseasonable, i h : ke i gd' tg irs o a dwell
the contractors written notice shall include those items that thg® |otn,at tr?mﬁowltnr?r mayf ntwa (?_ltmme late E[epeurs 0 a dwelling
contractorbelieves were omitted and set forth the reasons why {fiprotect the health or safety of its occupants.
contractorbelieves the settlementfef is unreasonable. (13) BrRocHURE. The department afommerce shall prepare

(h) Upon receipt of a contractsrrejection and the reasons fOIa.grochhurg exE]Iaining the process under this seetiishall pro
therejection, the supplier shall, within 5 workidgys of receiv vi H‘?f qt 2(';85(: uzroel to contractors.
ing the rejection, make supplemental f&r of repair or monetary '~ 0" a

paymentto the contractor or serve on the contractor written noti%%5 14 Tenders of money and property . (1) TENDERMAY

thatno additional der will be made. BE PLEADED. The payment or tender of payment of the whole sum
(i) If the contractor rejects the supplementégrofade bythe  que on any contract for the payment of monalthoughmade
supplierto remedy the construction defect or to settéeclaim by  afterthe money has become due and payable, may be pleaded to
monetarypayment or a combination of eathe contractor shall, an action subsequently brought in likeanner and with the like
within 15 working days after receiving thefef serve written effectas if such tender or payment had been made at the time pre
notice of the contractds rejection on the supplierThe notice scribedin the contract.
shallinclude the reasons for the contratdarjection of the sup 2y TenpErRAFTERACTION COMMENCED. A tender may benade
plier’s supplementasettlement dér. If the contractor believes attaran action isorought on the contract of the whole sum then
the suppliefs supplemental settlemenfafis unreasonable, the qye plus legal costs of suit incurregp to the time, at any time
contractorshall set forth the reasons why the contrabtieves peforetheaction is called for trial. The tender may be made to the
the supplemental settlementfef is unreasonable. If supplierplaintiff or attorneyandif not accepted the defendant may plead
declinesto make a supplementalfef, or if the contractor rejects the same by answer or supplemental ansindike man